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PREFACE. 


The  title-page  of  this  work  sufficiently  explains  its  object  and  contents. 
Having  been  originally  intended  solely  for  the  use  of  Subscribers  to  the  first 
Six  Volumes  of  the  Law  Joubnal,*  and  as  a  substitute  for  the  Annual  Digests 
supplied  with  that  publication^  it  has  not  been  brought  down  to  so  recent  a 
period  as  might  perhaps  be  desirable  for  general  use ;  but  the  extent,  novelty, 
and  conveniencei  of  a  Digest  of  Cases  decided  in  cM  the  English  Courts  during 
so  long  a  period  of  time,  has  induced  the  Proprietor  to  believe  that  it  will  be 
acceptable  to  the  Profession,  and  he  has  therefore  printed  an  additional  nimiber 
of  copies  to  be  dbposed  of  to  Non-subscribers. 


Of  the  manner  in  which  the  Editor  has  performed  his  task  of  preparing  the 
work  for  the  press,  use  alone  can  afford  the  means  of  forming  a  correct 
judgment.  He  has  spared  no  pains  to  secure  accuracy,  to  guard  against  the 
omission  of  any  cases,  and  to  arrange  his  materials  in  such  a  manner  as  to  give 
every  fmlity  of  reference. 


•  Published  in  the  yean  1823,  1824,  1825,  1826,  1827,  1828. 


PREFACE.       ' 

As  the  11th  and  ISth  Volumes  of  Bayly  Moore*s  Reports  were  not 
published  when  the  early  sheets  were  put  to  press,  references  have  been  given 
in  the  Table  of  Cases  at  the  end  of  the  volume  to  the  cases  contained  in  them, 
which  are  also  reported  in  Mr.  Bingham's  Reports  and  in  the  Law  Journal; 
and  such  cases  as  have  not  been  noticed  in  the  latter  reports,  are  inserted  in  the 
Addenda. 


In  conclusion,  it  may  not  be  unimportant,  and  may  perhaps  add  to  the  value 
of  this  work,  to  observe,  that  upwards  of  1000  cases  exclusively  reported  in 
the  Law  Journal,  are  here  abstracted. 


Inner  Temple, 
JuneSOnd,  18SL 


A  LIST  OF  THE  ABBREVIATIONS 


USED  IN  THIS  DIGEST. 


AbbreitiatUnu, 

Reporteri, 

Courts. 

Add. 

Addams's  Reports  -                -                - 

Ecclesiastical. 

B.  &  C.     - 

Bamewall  &  Cresswell's  Reports    - 

King's  Bench. 

Bing. 

Bingham's  Reports 

Common  Pleas. 

Bligh 

Bligh's  Reports                      ^ 
Bligh 's  Reports,  New  Series  i 

House  of  Lords. 

Bligh,  N.S. 

B.  &  B.     - 

Broderip  &  Bingham's  Reports 

Common  Pleas. 

B.  Mo.      - 

J.  Bayly  Moore's  Reports 

Common  Pleas. 

C.C.R.       - 

Crown  Cases  Reserved 

Exchequer  Chamber. 

Campb.     - 

Campbell's  Nisi  Prius  Reporto 

K.B.  &  C.P. 

C.  &  P.     - 

Carrington  &  Payne's  Reports 

K.B.  &  C.P. 

Chit 

Chitty's  Reports 

King's  Bench. 

Co. 

Cooke's  Reports       \               .               _ 
Cresswell's  Reports  / 

/  In  the  Court  for  the  Relief 
\     of  Insolvent  Debtors. 

Cress. 

Dod. 

Dodson's  Reports 

Admiralty. 

D.  &R.    - 

Dowling  &  Ryland's  Reports  - 

King's  Bench. 

D.  &  R.  N.P.R. 

Dowling  and  Ryland's  Nisi  Prius  Reports 

King's  Bench. 

G.  &  J.     - 

Glyn  &  Jameson's  Reports     - 

Bankruptcy. 

Hag.         -        . 

Haggard's  Reports 

Admiralty. 

Jac 

J.  &  W.   - 

Jacob's  Reports                 i     _ 
Jacob  &  Walker's  Reports  i 

1 

Chancery. 

Ken. 

Kenyon's  Reports 

K.B.  &  Chancery.   . 

M'CleL     - 

M'Cleland's  Reports 

Exchequer. 

M'CleL  &  Y.     . 

M'Cleland  &  Younge's  Reports      - 

Exchequer. 

Mad. 

Maddock's  Reports 

Chancery. 

M.  &R.    - 

Manning  &  Ryland's  Reports 

King's  Bench. 

M.  &  S.    - 

Maule  &  Selwyn's  Reports     - 

King's  Bench. 

M.  &M.   - 

Moody  8c  Malkin's  Nisi  Prius  Reports 

K.B.  &  C.P. 

M.  &  P.   - 

Moore  &  Payne's  Reports 

Common  Pleas. 

Phill. 

PhiUimore's  Reports      - 

Ecclesiastical. 

Price 

Price's  Reports       -               -               - 

Exchequer. 

RUSB. 

Russell's  Reports 

Chancery. 

R.&M.    - 

Ryan  &  Moody's  Reports 

K.B.  &  C.P. 

S.  &  S.      - 
Sim. 

Simons  &  Stuart's  Reports! 
Simons's  Reports                 ^ 

Chancery. 

Stark. 

Starkie's  Reports     -                -         .       -^ 

K.B.  &  C.P. 

Taunt. 

Taimton's  Reports 

Common  Pleas. 

Turn. 

Turner's  Reports    ... 

Chancery. 

Y.  &  J.     - 

Younge  &  Jervis's  Reports 

Exchequer 
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ANALYTICAL  DIGEST 


OF  THE 


CASES  REPORTED 


IM  THB 


LAW   JOURNAL, 

From  Trinity  Term  1822,  to  Michaelmas  Term  1828 : 


AKD  OF 


ALL  THE  CASES  DECIDED   OR  PUBLISHED  WITHIN  THAT  PERIOD, 


COMPRISED  IN  THB  EEFORTE  OF 


Adoame,  in  the  Ecclesiastical  Courts. 

Baknewall  and  Ceesswell,  in  K.B. 

Bingham,  in  C.  P. 

Blioh,  in  the  House  of  Lords. 

BaoDERiP  and  Bingham,  in  C.  P. 

Carrinoton  and  Paths,  at  N.P. 

Chitty,  in  K.  B. 

CooKB,         \  in  the  Court  for  Relief  of  Insol- 

Cresswell,  /     vent  Debtors. 

DoDSON,  in  die  Admiralty  Court 

DowLiNG  and  Rylanp,  in  K.B. 

Glyn  and  Jameson,  in  Bankruptcy. 

Haogard,  in  the  Admiralty  Court 

Jacob,  in  Chancery. 

Jacob  and  Walker,  in  Chancery. 

Ken  YON,  in  Chancery,  and  K.  B. 

M^LBtAND,  in  Exchequer. 

M*Clblanj>  and  Youmge,  in  Exdiequer. 


Maddock,  in  Chancery. 

Manning  and  Ryland,  in  K.  B. 

Ma(ii«b  sind  Selwyn,  in  K.B. 

Moody  and  Malkin,  at  N.  P. 

J.  Bayly  Moore,  in  C.  P. 

MooRB  and  Payne,  in  C.  P. 

Phillimore,  in  the  Ecclesiastical  Courts. 

Price,  in  Exchequer. 

Russell  and  Ryan,  Crown  Cases. 

Russell,  in  Chancery. 

Ryan  and  Moody,  at  N.  P.,  and  Crown  Cases. 

Simons  and  Stuart,  in  Chancery. 

Simons,  in  Chancery. 

Starkie,  at  N.  P. 

Taunton,  in  C.  P. 

Turner,  in  Chancery. 

YouNOE  and  Jervis,  in  Exchequer. 


ABATEMENT. 

(A)  Op  Suit. 

(B)  Pleas  in. 

(a)  Nonjoindefj, 

(b)  MUnomer. 

(C)  Time  op  Pleading. 

iB)  Form  and  Requisites  op. 
£)  Evidence. 
When  Quashed. 
New  Trial  on. 


.     (A)  Op  Suit. 

When  a  plaintiff  dies  after  a  verdict,  and  after 
the  day  in  bank,  he  is  entitled  to  have  jadgmeot 
entered  of  the  term  tubseauent  to  the  verdict,  even 
though  the  costs  have  not  oeen  taxed,  as  they  are  in- 
cident to  the  judgment,  and  may  be  taxed  after 
the  party's  death.    Porlecr  v.  Stetn,  1  Ken.  378. 

.  Digest,  I8^!e— 1898. 


If  httsbaod  and  wife  bring  a  joint  aetion  for  a 
debtdne  to  the  wife  before  marriage,  and  before 
judgment  the  wife  die,  the  action  will  abate.  Ch$eehi 
fffid  wife  ▼.  Powell,  5  Law  J.  K.B.  113,  a.  c.  6  B. 
£c  C.  tbS. 

(B)  Pleas  IN. 
(a)  Nonjoinder, 

Where  a  plaintiff  sued  as  executor^  and  defendant 
pleaded  that  the  promises  in  the  declaration  were 
made  jointly  by  oim  with  the  plaintiff  :•— Held, 
that  this  was  in  effect  a  plea  in  bar,  and  not  a  plea 
in  abatement.  Moffatt  v.  Van  MuUingen,  t  Chit. 
Rep.  539. 

The  Court  will  not  order  a  plaintiff  to  furnish  a 
copy  of  an  agreement,  to  enable  the  defendant  to 
avail  himself  of  the  nonjoinder  of  co-contractors. 
BeaU  V.  Bird,  S  I>.  &  R.  419. 

The  nonjoinder  of  a  secret  partner  cannot  be 
pleaded  in  abatement.  MuUett  v.  Hook,  1 M.  &  M. 
88.  [Tenterden] 

B 


2 


ABATEMENT— ACCOMPLICE. 


Cb)  Mitnomer, 

A  plea  in  abatementi  and  not  a  plea  in  bar,  is  the 
proper  mode  of  takings  advantage  of  a  misnomer  in 
plaintiiTs  name.     Jowett  r.  Chamock,  6  M.  &  S.  45. 

If  a  defendant  be  arrested  by  a  wrong  christian 
name,  and  give  a  bail  bond,  the  Court  will  not  order 
it  to  be  delivered  up  to  be  cancelled,  but  leaye  the 
defendant  to  his  plea  in  abatement.  TriHm^v,  Gard' 
ner,  3  Law  J.  C.P.  184. 

Where  a  partj  has  been  served  with  process  by  a 
wrong  christian  namet  the  Court  wiH  not  grant  a  role 
to  set  aside  tlie  proceedings  with  eotti ;  but  if  the 
partj  will  not  take  a  rule  without  costs,  the  Court 
will  leave  him  to  his  plea  in  abatements  Lyon*i 
eau,  i  Lew  J.  K.6.  38. 

Where  a  defendant  was  arrested  by  the  name  of 
Stephen  T.  Silk,  and  signed  a  bail  bond  in  the  name 
of  Stephen  Thomas  Silk,  the  Court  ordered  the 
bond  to  be  cancelled,  on  his  entering  a  common  ap- 
pearance ;  but  observed,  that  in  future  they  would 
leave  the  party  to  his  plea  ip  abatement.  Lakt  v. 
Silk,  4  Law  J.  C.P.  67,  s.  c.  3  Biug.  f  96. 

The  Court  will  not  set  aside  the  service  of  a  writ, 
because  the  writ  does  not  contain  the  second  chris- 
tian name  of  the  defendant,  but  will  leave  him  to 
his  plea  in  abatement.  "Davits* »  cass,  9  Law  J. 
K.B.  34. 

A  misnomer  in  the  defendant's  surname,  must  be 
pleaded  in  abatement,  and  is  no  ground  for  setting 
aside  the  writ  and  declaration.  Sumner  v.  Betley, 
4  Law  J.  C.P.  51. 

Nor  will  the  court  set  aside  the  proceedings  on 
motion  if  there  be  a  misnomer  in  non-bailable  pro- 
oesa,  but  will  leave  the  defendant  to  his  plea  in 
abatement.     Sarjant  v.  Gordon,  7  D.  &  R.  S58. 

Where,  in  an  action  of  trespass,  brought  jointly 
against  four  defendants,  one  pleaded  his  misnomer 
in  abatement ;  and,  in  conclusion,  prayed  judgment 
of  the  writ,  and  that  the  same  might  1m  quashed  : — 
Held,  bad  on  general  demurrer,  as  the  misnomer 
only  operates  to  abate  the  writ  as  to  the  party  mis- 
named. Wade  V.  Stiff,  6  Law  J.  CJ^.  10,  s.  c.  1  M. 
&  P.  S6. 

(C)  Time  OF  Pleading. 

If  a  defendant,  who  resides  in  the  oountry,  (Staf- 
ford,) be  served  with  notice  of  declaration,  before 
the  first  day  6f  term,  he  may  plead  in  abatement 
within  four  days  after  his  appearance  has  been  en- 
Ured.  Kirby  v.  Hunt,  13  Price,  178,  s.  c.  M'CleL  65. 

(D)  Form  and  Requisites  of. 

Where  a  declaration  is  filed  as  of  one  term,  and 
the  defendant  pleads  in  abatement  in  the  next,  the 
plea  must  be  prefaced  by  a  special  imparlance.  And 
this  rule  applies,  even  where  the  declaration  is  filed 
or  delivered  in  vacation  as  of  the  preceding  term. 
IVoodtharp  v.  the  Hundred  of  Ldhingland,  5  Law  J. 
A..!B.  63. 

A  plea  that  A  B,  now  living  in  the  county  of  D, 
ought  to  have  been  a  party  in  the  suit,  is  a  good 
plea  in  point  of  form ;  nor  is  it  necessary  to  describe 
A  B  by  his  addition.  M0O11  v.  Lea,  t  Law  J.  Chanc. 
171. 

A  plea  in  abatement  in  proceedings  by  bill  in 
the  K.B.  concluding  with  a  prayer  that  the  declara' 
tion  be  quashed,  is  bad.  Moffatt  v.  Van  MulUngen, 
8  Chit.  539. 


80  of  misnomer  of  one  of  four  defendants,  praying 
that  the  writ  may  be  quashed.  Wade  v.  Stiff,  6  Iaw 
J.  C.P.  10,  s.  c.  1  M.  &  P.  26,  supra  B.  6. 

(£)  Evidence. 

To  support  a  plea  in  abatement,  the  supposed 
joint  contractor  was  called,  who  swore  that  he  was 
not  a  partner  with  the  defendants.  His  answer  to 
a  bill  in  Chancery,  in  which  he  swore  that  bt  was  a 
partner,  was  received  as  evidenceof  the  fact  of  part- 
nership. Two  witnesses  also  proved  the  fact  of  his 
being  a  partner ;  and  the  jury  found  a  verdict  for 
the  defendants  : — ^The  Court  held,  that  the  answer 
ought  not  to  have  been  received  ;  and  directed  t 
new  trial.  Ewer  v.  Ambrose,  3  Law  J.  K.B.  115, 
a.  c.  3  B.  &  C.  746,  s.  c.  5  D.  &  R.  6«9. 

A  plea  of  non-joinder  in  abatement,  is  not  sup- 
ported by  evidence  of  a  secret  partnership,  especially 
if  the  plaintiff  be  unacquainted  with  the  Act.  iSltaiM- 
Jield  V.  Levy,  3  Stark.  8.  [Abbott]  * 

On  a  plea  in  abatement  of  the  nonjoinder  of  A.B. 
as  a  defendant,  his  declarations  made  before  action 
brought,  are  evidence  in  support  of  the  plea.  Ciay 
V.  Langslow,  1  M.  &  M.  45.  [Abbott] 

(F)  When  Quashed. 

An  informality  in  a  plea  in  abatement  is  no  ground 
to  induce  the  Court  to  quash  it  on  motion.  Bex  t. 
Cooke,  2  B.  &  C.  618,  s.  c.  4  D.  &  R.  114. 

Where  several  persons,  unknown  to  the  plaintiff, 
are  named  in  a  plea  of  abatement,  the  Court  will 
order  the  defendant  to  furnish  particulars  in  writing 
of  the  places  of  residence  and  additions  of  the  per- 
sonsnamed ;  and  for  non-compliance  with  such  oxtler, 
will  quash  the  plea.  Newton  v.  Verbeke,  1  Y.  &  J. 
«57. 

(G)  New  Trial  on. 

The  Court  observed,  that  there  was  no  instance 
of  a  new  trisl  on  a  plea  in  abatement,  not  even  on 
payment  of  costs.  Shaw  ▼.  Hislop,  t  Law  J.  K.B. 
168,  s.  c.  4  D.  &  R.  341. 

But  a  new  trial  granted  in  Ewer  y.  Asnbrete,  3 
Law  J.  K.B.  115,  a.  cS  B.  &  C.  746,  s.  c.  5  D.«& 
R.  6<9,  supra,  £• 


ACCOMPLICE. 

On  counsel  stating  that  it  appean  fttm  the  depo- 
sitions taken  before  the  magistrate,  that  there  is  not 
suflScient  evidence  without  the  aid  of  the  testimonr 
of  an  accompUoe,  his  evidence  will  be  admitted. 
Res  V.  Barnard,  1  C.  &  P.  87.  [HuUock] 

A  prisoner  may  be  convicted  on  the  evidence  of 
an  accomplice,  even  though  it  be  unsupported  in 
any  material  fact  Rex  v.  Barnard,  1  C.  &  P.  88. 
[Hullock] 

If  on  the  trial  of  A  and  B,  the  evidence  of  C,  an 
accomplice,  be  confirmed  as  to  A,  but  not  as  to  B, 
the  Jury  may,  if  they  believe  the  fiicts  disclosed  by 
C,  convict  B  on  his  testimony  only.  RexY.  Dawber, 
3  SUrk.  34.  [Bayley] 

If  an  accomplice  be  charged  with  any  other  felony 
than  that  on  the  trial  of  which  he  is  to  be  a  witness, 
he  will  not,  in  general,  be  admitted  as  king's  .evi» 
denoe.  Memorandum,  t  C.  &  P.  411.  [Park  and 
Ganow] 


ACCORb  AND  SATISFACTION— ACCOUNT. 


ACCORD  AND  SATISFACTION. 

In  in  action  of  assumpBit  bj  the  plaintiffs,  auig- 
BM8  of  H,  a  bankrupt,  the  declaration  alleged  that 
the  defendant  was  indebted  to  the  bankrupt,  before 
his  bankruptcy,  in  the  sum  of  1,000<.  for  goods  sold, 
&c.  which  promise  was  stated  to  have  been  made 
before  his  bankruptcj :  plea,  that  after  the  making 
of  Uie  promises,  and  beu)re  H  became  a  bankrupt, 
and  before  the  commencement  of  the  suit,  upon  an 
account  stated  between  H  and  the  defendant,  of 
and  concerning  the  sum  in  the  declaration,  the  de- 
fendant was  found  to  be  indebted  to  H  in  the  sum 
of  4002.,  for  which  said  sum  defendant  gave  the 
bankrupt  a  bill  of  exchange,  which  he  accepted  for 
and  on  account  of  the  said  several  promises  and  un- 
dertakings in  the  said  counts  mentioned ;  and  by 
reason  whereof  the  defendant  became  liable  to  pay 
the  bill ;  the  plaintiff  having  replied  over,  and  the 
defendant  having  demurred,  it  was  bolden  to  be  an 
insufEicient  plea,  because  the  mere  acceptance  of 
400/.  does  not  necessarily  operate  in  point  of  law  as 
an  extinguishment  of  the  debt  of  1,000/.  Thomat 
▼.  Heatham,  2  B.  dc  C.  477,  s.  c.  3  D.  &  R.  647. 

In  an  action  for  an  excessive  distress  of  rent,  the 
precise  sum  laid  in  the  declaration  under  a  tcilieet, 
need  not  be  proved ;  the  material  allegation  to  be 
supported,  being  that  of  a  smaller  sum  than  distress- 
ed for  being  due ;  and  after  an  excessive  distress 
taken,  the  parties  coming  to  an  amicable  arrange- 
ment respectinff  a  sale,  will  not  divest  the  tenant'a 
right  of  action  for  such  distress,  unless  that  arranRe- 
ment  be  by  an  agreement,  which  may  be  pleaded 
as  an  accord  and  satisfaction.  Sellt  v.  Hoare,  2  Law 
J.  C.P.  56,  s.  c.  1  Bing.  401,  s.c.  7  B.  Mo.  36,  s.  c. 
1  C.  &  P.  28. 

To  an  action  on  a  deed,  the  plea  of  accord  without 
satisfaction  is  no  bar.  Parker  r,Ranuhottam,  3  B.& 
C.  257,  S.C.  5  D.&  R.  138,  s.  c.  3  Law  J.  K.B.  16. 

If  A  pay  for  D  a  smaller  sum  in  satisfaction  of  a 
greater,  it  is  a  bar  to  the  plaintiff's  claim,  because, 
by  suing  B  he  commits  a  fraud  on  A,  whom  he  in- 
duced to  advance  bis  money  on  the  faith  of  such 
advance  being  a  discharge  of  the  debtor.  WeUnf  v. 
Drahe,  1  C.  &  P.  557.  [Abbott] 


claim  is  substantiated,  and  the  assignees  pay  the 
dividend  over  again,  and  bring  an  action  to  reco- 
ver the  same  amount  from  A,  as  surviving  partner  : 
— The  Court  held,  that  the  action  was  well  brought. 
Hugh£i  V.  BorrodaiU,  1  Law  J.  K.B.  74. 


ACCOUNTANT  GENERAL. 

Where  the  taied  costs  of  the  plaintiffs  haye  been 
paid  in  a  creditor's  suit,  specialty  creditors,  among 
whom  the  whole  of  the  fund  in  court  lias  been  appor- 
tioned, are  entitled  to  the  prodoction  of  the  order 
and  oflBce  copies  of  reports,  necessary  to  enable 
them  to  get  the  money  out  of  court,  without  contri- 
buting to  the  extra  costs  of  tlie  plsintiffs.  Leehnure 
T.  Bratier,  4  I«aw  J.  Chanc.  95,  s.  c.  1  Russ.  72. 
See  sUt.  1  Geo.  4.  c.  35. 


ACCOUNTANTS. 

A  and  B  are  employed  as  accountants  to  manage 
the  affsirt  of  a  bankruptcy,  after  a  dividend  haa 
been  declared.  B  makes  out  the  checks  for  the 
debts  proved,  and  also  for  a  claim  made,  and  all  of 
them  are  signed  by  the  assignee.  B  receives  tlie 
dividend  on  the  claim  and  keeps  it,  afterwards  tlie 


ACCOUNT. 

(A)  Bill  for. 

(B)  Action  of. 

(C)  Accx>uNT  Rendered. 

(D)  AccoDNT  Stated. 


(A)  Bill  for. 

An  infant  administratrix  may  be  compelled  in 
equity  to  account.  Hiudrndnk  v.  Southgate,  1  Law 
J.  Chanc.  24. 

Where  a  plaintiff  suing  informd  pauperis  esta- 
blishes title  to  an  account  from  the  defendant,  it  is 
no  objection  to  his  obtaining  a  decree  for  an  account, 
that  toe  defendant  has  produced  evidence  uncontra- 
dicted by  the  plaintiff,  to  ahew  that  the  balance  of 
the  account  will  be  against  the  plaintiff.  Smith  r. 
Taggart,  1  Law  J.  Chanc.  90. 

H,  a  solicitor,  advances  monies  for  subsistence  to 
R,  an  infant,  who,  upon  attaining  his  full  age,  was 
entitled  to  certain  property ;  R,  shortly  after  he 
rsachea  the  age  of  twenty-one  years,  signs  a  memo- 
randum, by  which  ho  acknowledges  himself  indebted 
to  H,  in  respect  of  those  advances,  in  the  sum  of 
1,218/. ;  and  upon  this  memorandum,  H  recovers  a 
verdict  againat  him  :  Held,  that,  even  though  the 
memorandum  could  not  be  impeached  as  obtained  by 
fraud,  yet  in  consequence  of  the  relation  in  which 
H  placed  himself  towards  R,  it  will  not  prevent  R 
from  having  an  account  taken  in  a  court  ot  equity  of 
the  sums  really  advanced  to  him  by  H.  Revet t  ▼. 
Harvey,  2  Law  J.  Chanc.  39,  s.  c.  1  S.  &  S.  502. 

A,  being  at  the  time  abroad,  became  a  tenant  in 
common  with  B,  and  died  fifteen  years  afterwards, 
without  having  been  during  that  period  in  England, 
and  being  all  the  time  ignorant  of  her  right  as  tenant 
in  common;  B  continued  all  along  in  possession, 
and  receipt  of  the  rents  and  profiu  of  the  premises  : 
Held,  that  B's  possession  did  not  amount  to  an 
ouster ;  and  that  A's  representative  could  sustain  a 
bill  for  an  account  against  B,  without  previously 
recovering  the  possession.  Johnton  v.  Burslem,  S 
Law  J.  Chanc.  168. 

A,  B,  C,  being  partners,  A  dies  intestate ;  the 
partnership  is  continued  by  B  and  C,  without  any 
settlement  of  accounts ;  and  B  afterwards  aasigus 
his  share  of  the  profits  to  D  :  Held,  that,  D  cannot 
sustain  a  bill  for  the  necessary  accounts,  unless  he 
cause  a  limited  administration  to  be  obtained,  and 
make  the  limited  administrator  a  party :  That  a  bill, 
to  which  A's  personal  representative  is  not  a  party, 
is  demurrable,  notwithstanding  that  it  contains  an 
allegation,  that  A*s  next  of  kin  refuses  to  take  out 
administration,  and  prevents  the  plaintiff  from  doing 
so.  Cawthome  v.  Chalie,  3  Law  J.  Chanc.  125,  s.  c. 
2S.  &S.  127. 

A  class  of  persons  being  empowered  by  act  of 
parliament  to  regulate  the  application  of  the  produce 
of  cerUin  rates  levied  on  the  class,  the  majority  of 
them  directed  a  sum  to  be  applied  to  purposes  not 
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ACCOUNT. 


wamuted  hj  the  net ;  ind  the  treasurer  paid  ac« 
cording  to  that  direction:  Held,  that,  notwith- 
standing  the  assent  of  the  majority  of  the  class  to 
the  wrong,  one  or  more  of  the  class  could  sustain  a 
bill  on  behalf  of  himself  or  themselves,  and  the  rest 
of  the  class,  against  the  treasurer  for  an  account : 
and  that  the  Attomej  General  was  not  a  necessaiy 
party  to  such  a  suit.  BrotnUy  y.  Smith,  5  Law  J* 
Chanc.  53,  s.  c.  1  Sim.  8. 

A  haying  admitted  B  to  an  interest  in  an  adren- 
ture,  B  makes  remittances  to  the  agent  of  the  concern 
in  London,  which  he  directs  to  be  carried  to  the 
account  of  A,  and  he  also  remits  money  to  A,  for 
A  to  remit  to  the  agent  on  his  account ;  the  agent 
kept  the  account  wiu  A  only :  Held,  that  B  could 
not  sustain  a  bill  for  an  account  against  the  agent. 
Maxwell  r,  Greg,  6  Law  J.  Chanc.  It8. 

It  is  not  now  necessary,  that  a  bill  for  an  aeeonnt 
•hould  contain  an  offer  oy  the  plaintiff  to  pay  the 
balance  if  found  against  him.  The  Colombian  Go- 
vomment  t.  Rothschild,  1  Sim.  103. 

To  a  bill  for  an  account,  the  defendant  pleads  in 
bar  to  the  account,  up  to  a  certain  date,  deeds 
amounting  to  a  release  ;  but  the  sum,  in  respect  of 
which  the  release  was  given,  is  not  ayeired  to  com- 
prise the  whole  of  the  monies  received  by  him,  in 
respect  of  the  subject  of  account,  prior  to  that  date : 
Held,  that  the  plea  was  bad,  as  not  covering  the 
whole  of  what  it  professed  to  corer.  Reeve  r.  Dun- 
Mton,  3  Law  J.  Chanc.  155. 

A  bill  for  an  account  alleged,  that  the  matters  in 
question  had  been  submitted  to  arbitration,  and  that 
a  pretended  award  had  been  made,  but  charged  cir- 
cumstances to  invalidate  the  awaiid  ;  the  defendant 
pleaded  the  submission  entered  into  in  pursuance 
of  the  statute,  and  the  award  made  in  consequence 
of  it :  Held,  that  such  a  plea  is  a  good  defence  to  the 
bill.     Yates  ▼.  Bainard,  4  Law  J.  Chanc.  61. 

The  taking  of  an  account  will  not  be  stayed  pend- 
ing an  appeal. 

It  is  not  the  habit  of  the  court  to  direct  security 
to  be  given  for  the  result  of  an  account.  Nerot  v. 
Burnand,  ?  Russ.  56. 

A  defendant  having  stated  in  his  answer,  that,  by 
carrying  on  business  on  a  farm,  and  with  stock,  be* 
longing  to  the  assets  of  an  intestate,  he  had  made 
profit,  but  that,  as  he  had  not  kept  any  accounts, 
and  had  blended  the  transactions  of  the  farm  with 
his  other  concerns,  he  could  not  set  forth  the  amount 
of  the  profits;  it  was  ordered,  that,  in  taking  the 
account  against  him,  annual  rests  should  be  made, 
and  interest  calculated  at  5  per  eenU  ijpon  those 
annual  rests.  Walker  r.  Woodward,  1  Ross. 
107. 

Where  an  account,  relied  on  as  a  stated  account, 
has  not  been  signed,  it  is  not  enough  to  proTO  the 
delivery  of  it ;  the  acquiescence  of  the  other  party 
in  it  must  also  be  proved.  Jrting  v.  Young,  1  Law 
J.  Chanc.  108. 

Upon  a  bill  for  an  account,  evidence  entered  into 
by  the  defendant,  to  prove  items  of  his  discharge, 
cannot  be  entered  as  read.  Walker  v.  Woodward, 
1  Russ.  107. 

Where  the  usual  decree  for  accounts  against  a 
personal  representative  has  been  taken  upon  motion, 
the  Master  ought  to  require  the  vouchers  to  be  pro- 
duced, although  the  answer  is  not  replied  to.  Du" 
venport  ▼.  Davenport,  1  Sim.  5lf . 


(B)  AcnoK  or. 

A  rule  for  the  appointment  of  auditors  is  absolots 
in  the  first  instance.  Archer  v.  Pritehard,  3  D.  fie 
R.  596. 

Two  principal  officers  of  the  court,  appointed 
auditors  in  an  action  of  account.  Smith  r.  Smithy 
f  Chit  Rep.  10 :  8.  P.  Archer  v.  Pritehard,  3  D.  fie 
R.596. 

(C)  AOOOVNT  Rbmdbabd. 

Where  paymasters,  having  received  intimation 
from  the  Board  of  Ordnance,  that  increased  pay 
would  not  be  allowed  to  certain  officers,  suffered  one 
of  them  to  draw  the  full  allowance ;  and  five  years 
after  the  above  order,  delivered  an  account  to  the 
officer's  representatives,  admitting  the  acceptance  of 
the  full  sum :  it  was  holden,  that  such  account  was 
evidence  to  shew  that  they  had  received  the  money 
to  his  use,  and  that  after  such  a  lapse  of  time  they 
could  not  be  permitted  to  say  it  was  a  mistake,  and 
have  the  money  refunded.  Sharing  t.  GreentDOod, 
lC.ficP.5l7,s.c.4B.atC.28l*,s.c.6D.fitR.  401. 

If  a  person  be  agent  to  two  parties,  who  are  in- 
debted to  each  other,  and  render  an  account  to  one 
of  them,  tliat  he  has  received  money  for  his  use 
from  the  other,  he  is  bound  by  that  account,  althongh 
be  never  received  the  money ;  unless  he  can  shew 
tiiat  the  entry  was  made  unintentionally  and  by 
mistake.  Shaw  ▼.  Pietoti,  4  Law  J.  K.B.  29,  s.  c. 
4  B.  6^  C.  715.  8.  c.  7D.  fit  R.  «01. 

The  agent  for  the  grantee  of  several  annuities, 
delivered  him  four  accounts  in  the  course  of  eighteen 
months,  and  gave  him  credit  for  all  the  half-yearly 
instalments  of  the  several  annuities  then  due,  but 
stated  that  some  of  them  had  not  been  received. 
He  charged  commission  on  all  the  instalments,  and 
paid  the  balance  of  the  accounts  as  if  they  had  been 
received,  and,  in  the  later  accounts,  never  brought 
forward  those  sums,  nor  intimated  that  he  expected 
them  to  be  repaid :  Held,  upon  a  bill  of  exceptions, 
that  the  jury  were  properly  told  by  the  Judge, 
that  they  might  infer  an  agreement,  whereby  the 
agent  made  himself  personally  responsible  for  the 
payment  of  those  annuity  instalments — in  default 
of  payment  by  the  grantors.  Shaw  v.  Woodcock,  5 
Law  J.  K.B.  294,  s.  c.  7  B.  fie  C.  73. 

(D)  Account  Statbd. 

Semble — An  account  stated  may  be  given  in  evi- 
dence without  being  stamped.  Wellard  v.  Moss,  1 
Bing.  134,  s.  c.  1  Law  J.  C.P.  18. 

An  absolute  and  not  a  qualified  acknowledgment 
is  indispensable,  to  enable  the  plaintiff  to  recover 
under  the  account  stated.  Evans  v.  Verity,  1  R.  fie 
M.  939.  [Littledale] 

Evidence  of  the  admission  by  a  defendant  of 
certain  facts,  from  which  his  legal  liability  may  be 
only  inferred,  is  not  sufficient  evidence  in  support 
of  a  declaration  upon  an  account  stated. 

Nor,  Semble,  a  compulsory  admission  made  before 
Commissioners  of  Bankrupt. 

Accordingly,  where  a  defendant,  in  an  lamina- 
tion before  Commissioners  of  Bankrupt,  admitted 
that  he  had  received  a  sum  of  money  on  aocount  of 
the  bankrupt,  with  knowledge  of  a  previous  act  of 
bankruptcy,  it  was  beld  that  this  was  not  sufficietat 
to  maintam  a  declaration  upon  an  aoooimt  stated 


ACCOUNT-FACTION. 


between  the  defendant  and  the  plaintiift  as  assignees. 
Tuektr  ▼.  Bairrow,  6  Law  J.  K.B.  121,  a.  c.  7  B. 
&  C.  6tS,  s.  0. 1  M.  &  R.  518,  s.  c.  3  C.  &  P.  85, 
89,  s.  c.  1  M.  &  M.  157, 139. 

One  Lythgoe  being  indebted  to  the  plaintiff,  g^re 
him  an  order  upon  the  defendant,  his  (Lythgoe's) 
tenant,  to  pay  the  debt  out  of  the  rent  next  coming 
dne.  Plaintiff  sent  the  order  to  the  defendant, 
without  directly  commonicating  with  him  thereon. 
On  settling  the  next  rent  between  Lythgoe  and  the 
defendant,  the  defendant  produced  the  order  to 
Lytiigoe,  and  promised  to  pay  the  amount  to  the 
plaintiff,  upon  which  Lythgoe  gave  him  a  receipt 
for  the  whole  rent,  but  received  only  the  difierence 
between  ^e  sum  due  to  the  plaintiff  and  the  whole 
rent.  Under  these  circumstances,  the  plaintiff  cannot 
reoorer  the  amount  of  the  order  from  Lythgoe,  in 
an  action  for  money  had  end  received,  or  upon  an 
aeoonnt  stated.  Wharton  v.  Walker,  3  Law  J.  K.B. 
183,  s.  c.  4  6.  &  C.  163,  s.  c.  6  D.  &  R.  288. 

A  verbal  agreement  was  made  for  the  purchase  of 
some  turnips  growing  in  a  field.  After  the  purchaser 
had  removed  the  principal  part,  the  seller  said  to 
him,  "  You  owe  me  3/.;  to  which  he  replied,  "  I 
will  send  it  before  I  draw  any  more  turnips."  He 
afterwards  drew  all  the  turnips,  but  did  not  send  the 
31.:  Held,  that  it  was  recoverable  on  the  account 
stated.  Pinehmi  v.  ChikoH,  3  C.  &  P.  336.  [Best] 

The  defBndant  promised  the  plaintiff,  that,  if  she 
would  take  a  lease  of  certain  premises,  he  would 
giro  her  tOL  towards  putting  them  in  repair.  The 
plaintiff,  having  accepted  the  lease  and  done  the 
repairs,  demanded  the  tOI.  The  defendant  pro- 
mised to  pay  it  at  a  certain  future  time :  Held, 
that,  notwithstanding  the  special  counts  of  the 
declaration  could  not  be  supported,  the  original 
agreement  being  for  the  conveyance  of  an  interest 
in  land, — the  defendant's  subsequent  promise  was 
snfiicient  to  entitle  the  plaintiff  to  a  verdict  on  the 
aooount  stated.  Seago  v.  Deane,  6  Law  J.  C.P.  66, 
s.  c.  4  Bing.  459,  s.  c.  1  M.  &  P.  t27,  s.  c.  3  C.  & 
P.  170. 

Proof  of  the  acknowledgment  of  a,  debt  upon  a 
bill  of  exchange,  is  sufficient  to  maintain  a  count 
upon  an  account  stated  ;  though  there  may  not  have 
been  any  other  dealing  between  the  parties ;  and 
Chough  &e  plaintiff  and  defendant  were  not  original 
parties  to  the  bill ;  and,  consequently,  though  there 
was  no  original  privity  of  contract  between  them. 
Wagitaffr.  Boardman,  5  Law  J.  K.B.  139. 

If ,  on  a  plea  of  a  stated  account,  the  defendant 
avers  that  the  account  was  truly  stated  in  writing, 
and  admitted  by  the  other  party  to  be  a  full,  true, 
and  settled  account,  and  then  pleads  the  same  as  a 
stated  account,  the  plea  is  bad.  Taylor  r.  Simson, 
S  Law  J.  Chanc.  123. 

A  plea  of  a  stated  account  is  not  faulty,  because 
it  avers  various  circumstances  relative  to  that  ac- 
count ;  provided  that  the  amount  is  positively  averred 
to  be  a  stated  account,  and  is  pleaded  directly  to  the 
bill.     Taylor  v.  Shaw,  2  Law  J.  Chano.  125. 

An  account  stated  cannot  be  pleaded  in  bar  to  an 
aetion  of  assumpsit.  Koadet  v.  Bame$,  1  Ken.  391 , 
s.  e.  1  Burr.  9,  s.  c.  1  W.  Black*  65 :  s.  p.  Adderley 
V.  Emm,  1  Ken.  250. 

A  stated  account  is  a  clear  statement  of  accounts, 
testified  by  the  signature  of  the  parties,  as  evidenc- 
ing their  approbation  of  the  settlement,  so  as  to 


bang  the  proof  to  a  single  point,  and  not  to  require 
evidence  by  the  examination  of  numerous  witnesses. 
Attorney  General  v.  Brooktbank,  2  Y.  &  J.  37. 


ACTION. 


(A)  Whebe  maintainable. 

B)  Pabtiesto. 

C)  Form  of. 
(a)  Auumptit  or  Trover, 
(h)  Cate  or  Tretpau, 

D)  Notice  of. 

E)  Commencement  OF. 


(A)  Where  maintainable. 


An  action  does  not  lie  against  a  person,  who  has 
committed  an  injury  by  unavoidable  accident ;  but 
if  any,  the  least  blame  be  imputable  to  him,  although 
he  be  innocent  of  any  intention  to  injure,  an  action 
is  sustainable.  Wakemanr.  Robinson,  1  Bing.  213, 
8.  c.  8  B.  Mo.  63 :  s.  p.  2  Chit.  Rep.  639. 

An  action  on  the  case  lies  against  the  executrix  of 
an  att»mey  for  the  negligence  of  her  testator,  in 
making  insufficient  inquiries  as  to  the  validity  of  a 
seeurity,  upon  which  the  dient  advanced  money. 
Wibon  r.  Tucker,  1  D.  fle  R.  N.P.C.  30,  s.  c.  3 
Stark.  154.  [Abbott] 

A,  an  engineer  employed  by  B,  is  liable  to  C  for 
any  damage  done  to  him,  by  the  works  which  he 
has  constructed  on  the  premises  of  B,  as  long  as 
they  are  under  his  management.  Witte  v.  Hague, 
1  Law  J.  K.B.  9,  s.  c.  2  D.  6c  R.  33. 

Case  lies  for  an  excessive  distress  for  rent ;  the 
tenant  having  tendered  the  rent  to  his  landlord  before 
the  distress  was  levied.  Branscomb  v.  Bridget,  1 
Law  J.  K.B.  64,  s.  c.  1  B.  &  C.  145,  s.  c.  2lD.  & 
R.  256,  s.  c.  3  Stark.  171. 

If  a  statute  prescribes  a  particular  remedy  for  an 
offence,  the  party's  remedy  by  action  is  not  neces- 
sarily abrogated;  hence  where  an  act  prohibited 
other  persons  than  the  scavenger  from  carrying  away 
dust  from  certain  houses  under  a  penalty,  to  be  re- 
covered before  a  justice  of  the  peace :  Held,  that  the 
scavenger  might  nevertheless  maintain  an  action. 
Ward  V.  Bird,  2  Chit.  Rep.  582. 

An  action  on  the  case  wUl  not  lie  for  detaining 
the  plaintiff's  cattle  in  the  pound,  after  tender  of 
amends  made  subsequently  to  the  impounding. 
Sheriff  r,  James,  1  Bing'.  341,  s.  c.  8  B.  Mo.  334, 
s.  0.  2  Law  J.  C.P.  5,  and  see  note. 

A  court  of  jnsUce  will  not  assist  a  party  to  afVand 
who  is  proceeding  against  bis  companion  in  fraud.— 
Neither  party  is  to  be  assisted. 

But  where  a  fraud  had  only  been  contemplated,  in 
order  to  make  a  pretended  transfer  of  goods,  and  had 
not  been  carried  into  effect,  either  by  a  formal  in- 
strument, or  by  change  of  possession, — it  was  held, 
that  the  owner  of  the  goods  was  not  precluded  from 
maintaining  an  action  of  trespass  against  a  third 
person  who  had  forcibly  taken  possession  of  the 
goods.     Weare  v.  Deare,  5  Law  J.  K.B.  125. 

A  plaintiff  cannot  recover  for  goods  sold,  which 
he  knows  are  to  be  applied  to  an  illegal  purpose, 
though  he  be  not  active  himself  in  their  being  so 
applied,  and  be  no  sharer  in  the  advantage  to  be 
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derirad  tberefrooDu    HutUm  r.  Wey,  5  Ltw  J,  K.B. 

tto. 

A  pabliosn  cannot  recover  for  beer  fumiahed  to 
third  persons,  by  the  order  of  an  indiyidnal  who  has 
prerioualy  become  intoxicated  by  drinking'  in  bis 
boose.     Brandon  ▼.  Ord,  3  C.  &  P.  440.  [Best] 

A  person  forged  a  power  of  attorney,  nnder  which, 
stock,  which  stood  in  the  names  of  certain  trustees, 
was  sold  out  and  transferred  to  the  buyers.  The 
anm  produced  by  the  sale  was  carried  to  a  fund  be- 
IdDging  jointly  to  the  person  who  forged,  and  his 
partners.  Two  of  his  three  partners  knew  of  the 
money  thus  produced  being  carried  to  their  partner- 
ship nind;  but  did  not  know  that  it  was  produced 
by  a  forgery.  The  person  who  committed  the  offence 
was  afterwards  convicted  and  executed  for  another 
forgery ;  no  laches  or  connivance  being  attributable 
to  the  trustees :  Held,  that  tliey  might  adopt  the 
transfer,  (though  as  against  them  it  would  not  bare 
been  binding ;  and  though  it  originated  in  a  forgery ;) 
and  recover  the  amount  of  the  produce  from  the 
other  partners.  Stone  t.  Marth,  o  Law  ^.  K.B.  201, 
s.  0.  6  B.  &  C.  551,  8.  c.  1  R.  &  M.  564. 

An  action  lies  in  the  English  Courts,  on  a  Scotch 
judgment  of  homing,  against  a  Scotchman  bom. 
Dougiat  T.  F&rrett,  6  Law  J.  C.P.  157,  s.  c.4  Bing. 
686. 

An  action  will  lie  upon  the  decree  of  a  Colonial 
Court  of  Equity,  for  the  balance  of  an  account 
between  partners.  And  in  such  an  action,  the  Court 
will  look  at  the  substance,  without  regarding  the 
form  of  the  proceedings  upon  which  the  decree  is 
founded.  Htntey  ▼.  Soper,  6  Law  J.  K.B.  210,  s.  c. 
8  B.  &  C.  16,  s.  c.  2  M.  &  R.  153. 

An  action  does  not  lie  for  the  amount  of  the  plain- 
tiff's distributive  share  of  an  intestate's  estate,  ad- 
mitted by  the  administrator  to  be  in  his  hands.  Jones 
v.  Tanner,  6  Law  J.  K.B.  71,  s.  c.  7  B.  &  C.  542, 
s.  c.  1  M.  &  R.  420. 

The  plaintiff  declared  in  case  againat  the  defen- 
dant, for  not  repairing  hie  fences,  per  quod  the  plain- 
tiff's horses  escaped  into  the  defendant's  close,  and 
were  there  killed  by  the  falling  of  a  hay-stack: 
Held,  that  the  damage  was  not  too  remote,  and  that 
the  action  was  maintainable.  Powell  v.  Salithuryt 
«y.&  J.391. 

(B)  Pabtibs  to. 

Quesre — Whether  a  person,  using  his  own  carriajp^e 
and  hiring  a  pair  of  hones  and  a  job  coachman  for 
the  day,  is  liable  for  any  damage  occasioned  through 
negligent  or  careless  driviVig  by  the  job  coachman  1 
— Held  in  tlie  negative,  by  the  Lora  Chief  Justice 
Abbott  and  Mr.  Justice  Littledale ;  in  the  affirmative, 
by  Mr.  Justice  Bay  ley  and  Mr.  Justice  Holroyd. 
Laugher  v.  Pointer,  4  Law  J.  K.B.  309,  s.  c.  5  B. 
&  C.  457,  s.  c.  8  D.  &  R.  556. 

Where  a  person  went  in  his  own  carriage  to  Ascot 
races,  having  hired  the  horses  and  postilions,  and, 
through  the  negligence  of  the  latter,  the  carriage 
was  driven  against  the  horse  and  gig  of  another 
penon, — it  was  held,  that  the  owner  of  the  horsea 
and  master  of  the  servants,  was  liable  to  an  action, 
at  the  suit  of  the  party  injured,  and  that  the  owner 
of  the  carriage  was  not  liable.  Smith  v.  Laun-etiee, 
2  M.  &  R.  1»  a.  c.  aa  Smith  v.  Roberttt  6  Law  J. 
K.B.  268. 

If  certain  oommisaioDen  nnder  a  private  act  of 


ParliaoMBt,  may  soe  and  be  fued  by  their  derii,  it 
is  not  necessary,  at  the  trial  of  an  action  brought  in 
the  name  of  the  elerk^  to  prQve  that  he  aues  by  their 
authority.  Truwhite  v.  X)eprff,  2  .C«  &  P.  557. 
[Abbott] 

An  action  upon  a  ooatrant  -may  be  maintained  in 
the  name  of  a  party  who  has  transferred  his  interest 
therein,  if  there  is  not  good  evidence  to  shew  that 
sucb  transfer  was  agreed  to  by  the  other  party  or 
parties  concerned  in  Uie  contract.  Holland  v.  Webb, 
6Law  J.  K.B.  92. 

An  action  cannot  be  maintained  jointly  by  two 

Slaintiffs,  where  the  wrong  done  to  one  is  no  wrong 
one  to  the  other.  Where,  therefore,  an  action  waa 
brought,  and  a  verdict  obtained  by  two  p1ainti& 
against  a  defendant  for  a  malicious arreat,  the  decla- 
ration alleging,  by  way  of  special  damage,  the  false 
imprisonment  of  botli,  as  well  as  the  expenses  in- 
curred by  them : — The  court  ordered  the  iudgment 
to  be  arrested.  But  tlie  jury  havingby  their  verdict^ 
confined  the  damages  to  the  expenses  which  the 
plaintiffs  had  been  jointly  put  to  in  procuring  their 
liberty,  the  Court  ordered  the  pottea  tb  be  amended, 
Barratt  y.  ColUne,  10  B.  Mo.  446. 

A,  being  appointed  the  managing  director  of  two 
companies,  who  had  power  to  sue  in  his  name,  or* 
dercd  a  stove  to  be  put  up  in  the  house  in  which  the 
business  of  the  two  companies  was  carried  on,  at 
their  joint  expense :  the  Court  held,  that  for  a  breach 
of  that  contract  he  might  sue  for  damagea,  and  de- 
acribe  himself  as  their  managiug  agent.  Beuuatout 
V.  Sylveeter,  2  Law  J.  K.B.  10. 

By  an  act  of  Parliament  the  juatices  at  the 
Quarter  Sessions  assembled,  or  at  any  adjourn- 
ment, were  empowered  to  build,  or  cause  to  be  built, 
a  bridge,  and  it  was  enacted,  that  they  might  con- 
tract for  the  building  of  the  same,  and  that  every 
contractor  for  such  work  should  give  sufficient  secu- 
rity for  the  due  performance  of  his  contract  to  the 
clerk  of  the  peace,  and  that  the  said  justicea,  at  any 
General  Quarter  Session,  or  adjournment  of  the 
same,  might  appoint  such  of  the  justices  as  they 
ahould  think  tit  to  auperintend  the  building,  £ca 
The  expenses  were  to  be  provided  for  out  of  the 
county  rate ;  and  it  was  enacted,  that  in  all  actions 
^  or  proceedings  at  law,  the  aaid  justices  might  sue, 
or  be  sued,  in  the  name  of  the  clerk  of  the  peace, 
and  that  no  actions  should  abate  by  the  death  of 
any  such  clerk,  but  that  the  clerk  of  (he  peace  for 
the  time  being  should  always  be  deemed  the  plaintiff, 
defendant,  or  respondent,  &:c.  in  all  such  actions, 
&c.  or  proceedings  at  law  respectively ;  and  it  was 
provided,  that  every  such  clerk  of  the  peace  ahould 
be  reimbursed  all  damages,  &c.  and  expenses  which 
he  should  have  paid,  or  be  subject  or  liable  to,  on 
account  thereof  out  of  the  money  to  be  raised  by 
virtue  of  the  act.  The  plaintiff  covenanted  with 
the  defendants,  who  were  the  superintending 
justices,  and  were  described  in  the  indenture  as  the 
major  part  of  the  justicea  assembled  at  the  General 
Quarter  Sessions,  to  build  the  bridge ;  and  the  de- 
fendants covenanted,  that  they,  or  die  treasurer  for 
the  county,  should  pay  him  a  certain  aom  of  money 
by  instalments.  The  plaintiff  having  declared  in 
covenant  against  tlie  defendants  for  the  non-payment 
of  two  instalments,  it  was  determined,  that  the  de* 
fendants  wer^  not  liable,  and  that  the  remedy  given 
by  the  statute  was  against  the  clerk  of  the  peace. 
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Allen  ▼.  Waldegrave,  8  Taunt.  566,  8.  c.  2  B.  Mo. 
621. 

In  error  upon  a  declaration  in  an  action  on  the 
case  againat  seyeral  defendanta  as  common  carriers, 
for  negligently  conveying  the  plaintiff  as  a  paasen- 

Sr,  whereby,  &c.:  Held,  that  the  action  being 
uned  upon  a  breach  of  duty  imposed  by  the  cus- 
tom of  the  realm,  which,  therefore,  was  a  breach  of 
the  law,  and  the  declaration  being  framed  as  upon 
a  miafeasanee,  a  verdict  and  judgment  given  against 
■ome  of  the  parties  only  was  not  erroneous,  and  was 
afterwards  affirmed  in  the  Exchequer  Chamber. 
Brethertm  ▼.  Wood,  3  B.  &  B.  54,  s.  c.  6  B.  Mo. 
141,  s.  c.  9  Price,  408. 

(C)  Form  of. 
(a)  Asiumptit  or  Troterm 

The  servant  of  A,  a  fanner,  having  been  ordered 
by  bis  master  to  sell  some  sheep  for  ready  money, 
sold  them  on  trust  to  a  person  to  whom  he  was  in* 
debted,  and  who  refused  to  deliver  them  back  to  the 
real  owner,  or  to  pay  for  them,  without  deducting 
the  money  due  to  himself  from  the  servant.  The 
naster  brought  an  action  for  goods  sold  and  delivered , 
and  the  court  held,  that  the  plaintiff  had  a  right  to 
waive  the  tort  and  sue  in  assumpsit.  JonetY,  Batch, 
1  Law  J.  K.B.  106. 

The  plaintiff's  servant  took  to  the  defendant  a 
carriage-spring  to  repair,  who  undertook  to  return  it 
by  a  certain  time,  which  he  did  not  do :  upon  being 
applied  to  for  the  apring,  he  refused  to  give  it  up 
until  he  was  paid :  Held,  that  trover  would  not  lie, 
it  being  the  breach  of  a  contract ;  and,  therefore, 
assumpsit  was  the  proper  remedy.  Faimtan  v. 
GrimbU,  t  C.  &  P.  266.  ^Abbott] 

If  there  appeara  to  be  in  the  hands  of  the  defen- 
dant, a  certain  quantity  of  goods,  which  be  has 
ondertaken  to  deliver,  the  plaintiff  may  maintain 
trover,  aince  he  is  not  obliged  to  bring  a  special 
action  of  aaaompsit.  Smith  v.  Cook,  S  C.  &  P.  277. 
[Beat] 

(b)  Com  or  Trtipau, 

Case,  and  not  trespass,  lies  for  the  negligent, 
careleas,  and  improper  driving  of  a  horae  and  chaise, 
against  the  plaintiff,  though  £e  evidence  proved  the 
act  to  have  been  violent  and  immediate— (Graham 
B.  dit$ent.)    Lloyd  v.  Ntodham,  1 1  Price,  608. 

Taking  from  a  churchyard  a  tombstone,  and  ob- 
literating the  inaoription  on  it,  is  the  subject  of  an 
action  of  trespass,  and  not  case.  Spooner  r.  Brew- 
fter,  3  Bing.  136,  s.  o.  1  C.  &  P.  34. 

Falsely,  maliciooaly,  and  without  any  probable 
cause,  procuring  the  warrant  of  a  justice  to  search 
the  premises,  and  apprehend  the  person  of  A,  on 
•osptcion  of  felony,  and  thereby  causing  his  pre- 
mises to  be  searched  and  his  person  imprisoned, 
is  properly  the  subject  of  an  action  on  the  case,  and 
not  trespass.  Elmo  ▼.  Smith,  (in  error,)  t  Chit. 
304. 

(D)  Notice  of. 

Where  a  notice  of  action  was  in  the  form  of  a 
declaration,  the  Court  held  it  sufficient,  it  expressing 
the  cause  of  action  so  as  to  be  understood.  Gimbert 
T.  County,  1  M'Clel.  &  Y.  469. 

It  IS  not  necessary  that  the  Christian  names  of 
two  attomies,  who  are  partners,  ahould  be  indoned 


on  the  back  of  a  notice  of  action  against  a  magis- 
trate for  a  false,  imprisonment.  Jamoi  ▼.  Swifi,  4 
Law  J.  K.B.  43,  s.  c.  4  B.  &  C.  681,  s.  c.  6  D. 
&  R.  625,  s.  c.  <  C.  &  P.  237. 

A  notice  of  action  to  a  magpistrate,  under  24  Geo.2* 
o.  1,  muat  fully  describe  the  cause  of  action ;  but 
need  not  state  the  form  of  action  intended  to  be 
brought. 

But  if  it  mention  one  form  of  action,  the  plaintiff 
cannot  resort  to  any  other,  even  though  the  notice 
shew  that  the  mention  of  tiiat  particular  form  of 
action  ia  under  a  mistake.  Ford  v.  Abdy,  5  Law 
J.  M.C.  41,  K.B.  66. 

A  notice  of  action  to  a  peraon  entitied  to  notice 
under  any  act  of  parliament,  which  notice  complains 
of  an  injury  committed  in  the  house  of  the  party 
oomplaining,  is  sufficient  if  it  give  a  correct  though 
not  a  legal  description  of  the  house.  And,  accord- 
ingly, a  notice  of  action  for  a  trespass  committed 
in  a  house  described  as  in  "  West-Square,  Lambeth," 
which  would  be  a  correct  description  of  the  house  in 
popular  meaning,  was  held  to  be  sufficient ;  although 
the  strictly  legal  and  correct  deacription  would  be 
"  in  the  parish  of  Saint  George  the  Martyr,"  and 
which  description  the  plaintiff  gave  it  in  his  decla- 
ration. Gibbi  V.  Stead,  6  Law  J.  K.B.  378,  s.  c.  8 
B.  &  C.  528. 

In  the  notice  of  action,  to  a  Justice  of  the  Peace, 
for  illegally  issuing  a  distress-warrant  against  the 
goods  of  the  plaintiff,  the  warrant  was  stated  to 
have  been  directed  to  J.  B.,  and,  on  its  being  pro* 
duced  at  the  trial,  it  waa  found  to  have  been  direc- 
ted to  £.  H. :  Held  bad.  Akod  v.  Stoekt,  6  Law  J. 
C.P.  106,  ib.  C.  M.  62,  s.  c.  4  Bing.  509,  s.  o.  1 
M.&P.346. 

A  statute  enacted,  that  no  plaintiff  ahould  recover 
in  any  action  commenced  against  any  person,  for 
anything  done  or  performed  in  execution  or  under 
the  authority  of  the  act,  unless  notice  thereof  in 
writing  should  be  previously  given  twenty-eight 
days  before  the  commencement  of  the  action  : 
Held,  that  a  notice  was  necessary  in  those  cases 
only,  in  which  the  party  aeainst  whom  the  action 
was  brought,  had  reasonable  ground  for  supposing 
that  the  thing  done  by  him,  was  done  in  execution 
of  or  under  the  authority  of  the  Act.  Cook  ▼. 
Leonard,  6  Law  J.  M.C.  99,  s.  c.  6  B.  &  C.  351, 

(£)  CoMNENOfiUENT  OF. 

The  date  of  filing  the  plaintiff's  bill  is,  primd 
faeie,  the  date  of  the  commencement  of  an  action, 
Woolridgo  V.  Bishop,  6  Law  J.  K.B.  101,  s.  c  7  B. 
&  C.  406. 

It  is  not  necessary  that  the  writ  be  produced,  in 
order  to  shew  when  the  action  waa  commenced. 
Therefore,  where  the  cause  of  action  accrued  on 
tiie  1st  of  February,  after  the  firat  day  of  Hilary 
term,  (the  declaration  being  entitled  generally  of 
Hilary  term,)  and  the  attorney  on  the  trial  proved 
that  he  received  no  inatructions  to  commence  the 
action  until  after  the  Ist  of  February,  but  the  writ 
was  not  produced — this  was  held  to  be  sufficient 
evidence  that  the  action  was  not  commenced  until 
after  that  day.  Lester  v.  Jonkint,  6  Law  J.  K.B. 
324,  a.  0.  8  B.  &  C.  339. 
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ADMINIOTRATION. 

(A)  To  WHOM  ORAMTED. 

(B)  Of  the  Administration  Bond, 

(C)  Practics. 

[See  also  exeoutor  and  administrator.] 


(A)  To  WHOM  GRANTED. 

Where  tbe  power  of  graotiog  adminiBtratioii  ie 
diocretionary  with  the  Court,  adm.iiiietrfttiota  f ctmi 
paribui  is  always  granted  to  the  claimant  haying  tbe 
greatest  interest*  Tuekgr  ▼.  Wui^arth,  t  Add,  353. 

A  widow  who  has  married  again,  is  aeTertheless 
to  be  preferred  to  a  next  of  kia,  in  the  granting  of 
administration.    WM  ▼.  N§edham,  1  Add.  494* 

Administration  of  the  property  of  a  public  func* 
tionary  of  tbe  Emperor  of  Morocco,  was  granted 
to  s  party  specifically  empowered  to  take  it  on  behalf 
of  the  national  treasory ,  by  the  Mahomedan  law,  on 
proof  of  the  Emperor^s  tUle  (which  was  not  qaes* 
tioned  by  the  crown,  or  otherwise).  In  rt  Beggia, 
dMCiated,  1  Add.  S40. 

Where  one  of  three  administrators  became  a 
lunatic,  the  Court  granted  administration  de  novo  to 
the  other  two.  In  the  goods  of  Phillips,  t  Add.  335. 

Administration  will  not  be  decreed  to  tiJbitituted 
trustees  in  tbe  absence  of  the  consent  of  all  parties 
beneficially  interested  in  the  trust  properties,  until 
fuch  properties  are  vested  in  sucb  trustees.  Cruwelt 
▼.  CmtM(i,2Add.343. 

A,  B,  and  C,  being  partners,  A  dies  intestate ; 
the  partnership  is  continued  by  B  and  C  wiUiout 
any  settlement  of  accounts  \  and  B  afterwards  JM- 
signs  his  share  of  tbe  profits  to  D : 

StmbU — That  D,  though  he  has  an  interest  in 
accounts  which  involre  the  personal  estste  of  A, 
-  cannot  as  a  creditor  of  A,  cite  his  next  of  kin  to 
accept  or  refuse  administration  to  him. 

SmbU  also— That  the  Ecdesiastioal  Court,  if  A's 
next  of  kin,  upon  being  cited,  refuse  to  accept  ad- 
ministration, and  if  D  shew  the  aeoeesitir  of  there 
being  a  personal  representatire  of  A,  wul  grant  a 
limited  administration  to  D's  nominee.  Cawthrnnn 
y.  Chalie,  3  Law  J.  Chanc.  1S5,  s,  c.  S  S.  &  S.  1^7. 

Where  the  only  surviving  executor  became  inca- 
pable of  acting  or  of  executing  the  necessary  legal 
instruments  to  enable  others  to  act,  the  Court  granted 
administration  with  tbe  will  annexed  to  the  r«si- 
duaiy  legatee,  no  opposition  being  ofiered  by  the 
next  of  kin.    In  r$  Cntmp,  3  Phil.  497. 

Administration,  with  the  will  annexed,  may  be 
committed  to  a  residuary  legatee,  daring  the  lunacy 
of  a  surviving  executor  and  residuary  legatee,  in 
trust ',  at  least  by  and  with  the  consent  (given,  or 
implied,}  of  tbe  committee  of  the  lunatic.  In  the 
goods  of  James  Miltus,  3  Add,  55. 

Administration,  under  certain  limitations,  of  the 
goods  of  a  foreigner*  decreed  to  the  substituted 
attorney  of  his  executors,  with  an  official  copy  an- 
nexed of  "  extracts"  (only)  '*  from  his  will,"  such 
extracts  consisting  of  the  beginning  and  ending  of 
tbe  will,  and  of  two  clauses  therein ;  tbe  one  con- 
taining the  appointment  of  executors ;  and  the  other 
a  bequest  of  tne  testator's  (only)  property  in  this 
country.  In  the  goodf  ^  Don  Franeiteo  Rioboo,  S 
Add.  461. 


The  ordinary  praotiee^  where  an  executor  fiiils  to 
represent  a  testator,  is,  to  grant  administration,  with 
his  will  annexed,  to  the  residuary  legatee,  in  trust » 
if  any  ;  and  failing  such  residuary  legatee  in  trust, 
then  to  grant  the  same*  not  to  his  or  her  represen- 
tstive,  but  to  such  person  or  persons  as  have  the 
beneficial  interest  in  the  residuary  estate,  under  the 
will. — Administration  decreed,  however,in  thiscase, 
to  tbe  representative  of  a  surviving  trustee,  in  pre* 
ference  to  either,  or  both,  of  two  other  claimants, 
styling  themselves  "  residuaiy  legatees,"  simply, 
but  without  any  violation  of  the  ordinary  practice, 
as  explained  above ;  such  other  claimants  being,  ia 
fact,  residusry  legatees  for  life  only,  each  in  a  fifth 
of  the  residue ;  she,  the  representative  of  the  sur- 
viving trustee,  bsving  also,  as  such,  herself  a  bene- 
ficial interest  in  tbe  residuary  estate  greater  than 
that  of  either  of  the  other  claimants :  and  the  will 
of  the  testator  plainly  excluding  the  interference  w 
controul  of  those  other  claimants,  or  either  of  tbero, 
in  tbe  general  management  of  his  estate.  Hutchin" 
son  V.  Lambert,  3  Add.  fT. 

Administration  can  only  be  granted  to  a  creditor 
upon  the  failing  of  all  other  representatives — ^the 
circnmstsnoes  of  tbe  next  of  kin  being  creditor,  is 
a  reason  against  his  being  preferred,  in  a  contest  for 
administration,  either  with  the  widow  or  any  other 
next  of  kin.     Wehb  v.  Needham,  t  Add.  494. 

The  48  Geo.  3.  c  87.  applies  as  well  to  sn  exs« 
cutor  out  of  the  jurisdiction  of  the  courts  of  law 
and  eouity  as  out  of  the  realm ;  consequen^y  a 
limited  administration  was  granted  to  the  nominee 
of  a  creditor.    In  the  goods  qf  Jouet,  ft  Add.  504. 

Where  tbe  relative  renounced,  the  Court  granted 
administration  to  creditors,  notwithstanding  the 
former  prayed  to  be  re-appointed  before  tbe  adminis- 
tration passed  the  seal.  Wett  v.  Willby,  3  Phil.  374. 

A  limited  administration  was  granted  to  a  creditor 
pending  process,  calling  on  all  parties  entitled  to 
distribution,  to  accept  or  refuse  administration. 
WoolUy  V.  Green,  3  Phil.  314. 

If  the  executor  declines  administration,  and  there 
be  no  next  of  kin,  it  may  be  granted  to  a  legatee  or 
creditor ;  and  the  same  rule  holds  if  the  next  of  kin 
declines,  but  in  that  case,  notice  must  be  given  to 
the  next  of  kin,  of  the  legatees'  or  creditors'  appli- 
cation.   Kaoyttra  v.  Buyshes,  3  Phil.  531. 

The  executor  of  a  residuary  legatee  is  preferred 
to  the  executor  of  a  cnditot,  in  the  granting  of  ad- 
ministration.   Jones  V.  Beytagh,  3  Phil.  635. 

When  a  sole  next  of  kin  refuses  to  take  adminis- 
tration, the  Court,  on  cause  shewn,  will  decree 
letters  ad  colligendum  bona  defuncti,  limited  accord- 
ing to  the  special  circnmstsnoes  of  the  case.  In  the 
goods  of  Ma^-y  Radwill,  2  Add.  239. 

(B)  Of  THE  Administration  Bond. 

In  order  to  induce  the  Court  to  dispense  with 
securities  when  required  by  the  practice  of  the  court, 
very  special  circumstsnces  must  be  produced ; — and 
if  the  Court  decree  a  general  grant,  and  require 
securities  as  to  part  only,  it  will  not  allow  separate 
bonds,  so  that  other  sureties  than  those  justifiring 
may  enter  into  the  common  bond*  Howell  v.  Met' 
calf,  t  Add.  348. 

Quare,  whether  even  on  grants  of  administration, 
to  Ibreigners,  of  tbe  property  of  foreigners ,  genenlly , 
the  administrator  is  compelUble  to  give  bond  heio. 
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in  England,  with  two  tnmtias,  British  flubjeott,  for 
the  doe  administnitlon  of  the  effects  Y  Ccmbiaso  ?. 
NegrottOt  t  Add.  439. 

If  the  Court  be  prayed,  at  the  inetanee  of  parties 
in  distribution,  to  pronoonoe  an  administration  bond 
forfeited,  &c.  in  order  to  its  bein^  put  in  suit, 
agaiDst  the  sureties  to  that  bond,  at  common  law, 
the  qoesticn  for  the  Court  is  not,  properlj,  the  ulti- 
mate responsibility  of  the  sureties ;  it  is,  generally 
speaking,  the  mere  fact  of  whether  the  conditions  of 
the  bond  have,  or  hare  not,  been  fulfilled.  If  unful- 
filled, it  will  be  the  Court's  duty,  generally  speaking, 
to  pronounce  for  the  forfeiture  of  the  bond,  without 
any  reference  to  that  other  question  of  whether  the 
sureties  are,  or  are  not,  ultimately  responsible; 
leaving  it  to  the  sureties  to  plead  and  prove  else- 
where, if  they  are  capable  of  so  doing,  that  the 
parties  putting  it  in  suit,  are  still,  as  by  their  own 
Iscbes  or  otherwise,  not  in  a  condition  to  recover 
upon  the  bond,  notwithstanding  its  forfeiture. 
Diviy  T.  Edwardi  mnd  Tapptn,  3  Add.  68. 

(C)  Practice. 

Principles  by  which  the  Court  is  governed  in 
^rantine  administrations  pending  suit. 

Adounistration  pending  nitt  is  never  gpranted  on 
motion,  without  the  prior  consent  of  the  parties. 
NoTthey  ▼.  Cock,  1  Add.  326. 

The  Court  granted  a  conditional  administration  of 
the  goods-of  a  party  until  his  <astwtU(  stated  by  the 
deceased  himself  a  few  days  before  his  death,  to  be 
in  India,)  or  an  anthentio  copy  thereof  should  be 
transmitted  from  India  to  this  country.  In  n  Met- 
oalfe,  1  Add.  543. 

The  Court  will  not  grant  letters  of  administration 
to  a  creditor,  in  the  absence  of  an  affidavit  stating 
the  amount  of  property  to  be  administered,  where 
there  has  been  no  personal  service  of  the  nsusl  cita- 
tion on  the  parties  entitled  in  the  first  instsnce. 
MartinMu  r.  Rede,  2  Add.  455. 

An  ecclesiastical  court  had  granted  letters  of  ad- 
ministration de  bonii  non  to  two  sons  of  a  widow 
lady.  A  third  son  instituted  a  suit  in  that  court  to 
repeal  them.  On  a  motion  for  a  prohibition  to  the 
Archdeacon  not  to  proceed  in  that  suit,  the  Court 
refbaed  to  grant  it.  The  King  v.  th»  Archdeacon  of 
Chester,  in  the  cause  rf  Pratt  and  another  v.  SvHtiu, 
t  Law  J.  K.B.  161. 

If  the  party  entitled  to  ad6[iinistration  be  resident 
abroad,  due  notice  must  be  given  to  him  before  it 
will  be  granted  to  any  other  person ;  and  the  mere 
Service  of  notice  of  the  decree  on  the  Ro3ral  Ex- 
change is  of  no  avail.  Goddard  ▼.  Cressonier,  3 
Phil.  637. 

On  an  application  to  grantprobate,  on  admissions 
of  the  adverse  party,  the  answers  must  be  on  oath. 
Lyon  V.  Fumeu,  3  Phil.  316. 

The  Court  refused  to  open  a  cause  on  the  appli- 
cation of  a  party  calling  on  the  residuary  leeatee 
and  administratrix  to  prove  the  testator's  wiU,  on 
the  ground  that  he  was  sbroad  at  the  time,  where, 
although  he  shewed  he  returned  to  this  country 
with  due  expedition,  he  did  not  establish,  that  he 
had  used  doe  diligence  in  giving  notice  of  his  in- 
tention afWhis  return,  to  dispute  the  will*  In  re 
Rehinsm,  3  Fhi\.  5X1. 

Quttre,  whether  the  production  of  a  conviction 
of  bigamy  against  A,  who  had  married  C,  living 
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B,  his  first  wife,  divests  A,  on  C*s  death,  from  pro- 
pounding his  interest  as  lawful  husband  of  C,  in  a 
suit  in  the  Ecclesiastical  Court,  touching  the  admi- 
nistration of  C.'s  effects.  WHkinson.  r.  Gordon,  t 
Add.  152. 

It  is  the  practice  of  the  office  not  to  receive  the 
renunciation  of  an  executor,  &o.  without  the  original 
will.  Hence  the  Court,  when  applied  to  for  letters 
of  administration,  limited  to  assign  a  satisfied  term 
of  yean  to  the  nominee  of  the  owner  of  the  fee,  (in 
which  case,  it  is  not  the  practice  of  the  office  to 
annex  the  original  will,)  on  the  renunciation  of  the 
party  entitled  to  the  admininistration  of  the  de- 
ceased's effects,  with  her  will  annexed,  in  preference 
to  receiving  the  renunciation  with  the  original  will, 
^this  not  being  to  be  had, )  decreed  the  party  entitled 
to  be  cited  to  accept  or  refuse,  &c.  promising  to 
grant  the  administration  to  the  nominee  of  the  owner 
of  the  fee,  on  the  othera'  default.  In  the  goods  of 
Martha  Fenton^  3  Add.  35. 

Special  certificates  to  the  facts  of  the  case,  neces- 
saiy  to  found  the  grant,  superadded  to  the  oath  of 
the  applicant,  in  the  instance  of  every  administra- 
tion applied  for,  ^the  obvious,  and  only  general 
scheme  suggested  for  preventing  frauds  in  obtaining 
lettera  of  administration,)  would  involve  a  general 
huconreoience,  less  tolerable  than  the  particular  evil 
ia  queation.  But  the  Court  may-  direct  aoch  special 
certificates  in  certain  cases,  and  if,  being  exhibited, 
they  are  unsatisfactory  to  the  Court,  [for  instance, 
as  failing  to  certify  the  principal  facts  by  the  testi- 
mony of  third  persons,  speaking  of  their  ovm  know- 
ledge ;  or,  as  the  case  may  be,]  the  Court  will,  at 
least,  suspend,  and  may  probably,  in  the  end,  alto- 
gether reject  the  application  for  the  grant  itself  in 
such  case.  In  the  goods  of  Chrittopher  Coke,  3  Add. 
23. 


ADJUSTMENT. 
[See  Insurance.] 

Parol  evidence  ia  admissible  to  explain  the  in- 
tended forms  of  an  adjustment  indorsed  on  the  back 
of  a  policy.    Russel  v.  Dunskey,  6  B.  Mo.  233. 

If  two  persons  jointly  enter  into  a  speculation, 
which  ultimately  proves  unproductive,  and  the  one 
furnishes  the  other  with  an  estimate  of  the  loss,  who, 
on  being  requested  to  pay  the  moiety,  undertakes  to 
call  and  pay :  In  an  action  to  recover  the  moiety, 
this  is  sufficient  evidence  of  an  adjustment  of  the 
amount  between  the  parties.  Clark  v.  Glennie,  3 
Stark.  10.  [Abbott] 


ADMIRALTY,  COURT  OF. 

A  apecial  contract  for  seamen's  wages,  cannot  be 
enforced  in  tilie  Admiralty  Court,  that  tribunal 
having  no  j  urisdiction  over  special  agreements.  Syd" 
neyCove,  2  Dods.  11. 

The  jurisdiction  over  a  prise  cause,  continues  in 
the  Prise  Court  of  Admiralty,  although  the  prise 
may  bare  been  taken  after  the  time  limited  for  the 
eessation  of  hostilities.    Harmony,  2  Dods.  78. 

A  prise,  taken  by  British  and  allied  foroe,  and 
brought  within  the  British  territory,  is  subject  to 
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•tiie  Juriadiedon  of  the  Admirtltj  Court.    Frmek 
Guiana,  t  Dods.  151. 

The  Court  of  Adminltv  bu  aotboritj  to  iDquire 
lAto  the  title,  under  which  Britich  subjects  claun  s 
light  to  s  reosel  ocming  into  this  conntrj,  which  is 
in  the  posMHion,  tnd  appesis  to  be  the  property  of 
foreignexs.  Experimtnito^  famurUf  EipermoHt,  t 
Dods.S8. 

A  surgeon  to  a  ship»  it  would  appear,  cannot  sne 
lor  wages  in  die  Adnuraltj  Court.  Lord  Jlcbatt, 
t  Dods.  104. 

The  Court  of  King's  Bench  will  not  giant  a  pro- 
hibition to  restiain  the  Admiralty  Court  from  pro- 
ceeding in  a  suit,  instituted  by  sereral  partK>wnerB 
of  a  ship,  against  one  for  the  possession  of  the  ship's 
register.  Amm.  5  D.  &  R.  178  n.,  s.  c.  <  Chit.  d59. 

The  Court  of  Admiralty  is  not  permitted  to  enter- 
tain  questions  of  disputed  title,  but  it  stiU  retains 
jurisdiction  orer  causes  of  possession.  Wairrior, 
2  Dods.  288. 

Jurisdiction  of  Vice  Admiralty  Courts  in  lorenne 
cases,  is  of  mere  sUtutoiy  institution ;  and  by  stat. 
49  Geo.  3,  questions  of  this  sort  most  be  tried  either 
where  the  offence  was  committed  or  the  seisnre  made. 
HireuUt,  2  Dods.  353. 

Question,  whether  a  foreign  ship  of  war  lying  in 
a  port  of  this  country,  is  liable  to  the  civil  process 
of  the  Court  of  Adnuralty,  in  a  cause  of  fs/oag*,  at 
the  suit  of  British  subjects.  Prim  Frtdarie,  2 
Dods.  451. 

The Xlourtof  Admiralty  has  authority  to  arrest 
and  detain  a  ship,  upon  the  application  of  a  part 
owner  who  dissents  from  her  intended  employment, 
until  security  be  given  for  the  other  part  owners  to 
the  full  Tslne  of  liis  share.    JpoUo,  1  Hag.  306. 


ADULTERY. 
[See  Baron  and  Fsm b,  and  Divorce.] 

The  commission  of  adultery,  by  husband  or  wife, 
may,  at  any  time  before  sentence,  be  pleaded,  even 
after  seven  years  have  ekpeed  lirom  the  publication 
of  the  occurrence,  if  it  be  certified  that  a  reasonable 
time  has  only  expired  since  it  came  to  the  propo* 
nent's  knowledge.    JMtco  v.  BHmo,  2  Add.  259. 

The  concurrence  of  cruel^  and  adultery,  though 
the  former  be  nnaooompanied  with  personal  violence, 
is  a  good  ground  for  a  separation.  Hulm*  v.  Hulma, 

2  Add.  27. 

To  a  suit  br  a  husband  for  the  restitution  of  con- 
jugal rights,  tLe  wife's  responaive  allegation  suggests 
iDg  facts,  neither  amounting  to  a  charge  of  cruelty, 
nor  to  adidtery,  admitted  to  proof.  Molony  v. 
MoUmy,  2  Add.  249. 

Where  adultery  has  been  committed  by  the  wife, 
but  pardoned  by  the  husband,  it  does  not  preclude 
faim  from  sning  for  a  separation.    Dunn  v.  Dunn, 

3  Phil.  Rep.  6,  overruling  the  same  case  in  2  Phil. 
Rep.  403. 

But  where  the  adultery  of  the  wife  has  been  ac- 
quiesced in  by  the  husband,  coupled  with  circum- 
stances of  misconduct  on  his  part,  the  Court  will 
not  decree  divorce.    Bett  v.  Beit,  1  Add.  436. 

Adultery  may  be  pleaded  by  the  defendant  in  a 
suit  for  restitution  of  conjugal  rights.  Bnt  v.  Best, 
1  Add.  411. 


A  suit  for  adultery  is  not  haired  by  pioof  of 
eruelty.    ArkUu  v.  Arkley,  3  Phil.  500. 

In  pleadiog  the  statute  of  limitationa  to  an  action 
for  criminal  converaation,  it  should  be,  not  guilty 
within  six  years*  Cook  v.  Satfer,  2  Ken.  371,  s.  c. 
2  Wils.  85,  s.  c.  2  Burr.  753.  6uU.  N.P.  28. 

In  an  action  of  adultery,  the  marriage  was  proved 
by  an  examined  copy  of  the  register,  and  the  person 
who  examined  it,  being  acquainted  with  the  hand- 
writing of  the  plaintiff  and  his  wife,  stated  that  the 
signatures  in  the  register  were  their  hsnd-writing ; 
this  was  holden  good  proof  of  identity.  Bain  v* 
Maton,  1  C.  &  P.  203.  [Abbott] 


ADVANCEMENT. 

[See  Extinguishment.] 

A  fund,  bequeathed  by  will,  was  directed  to  ao- 
cumolate  till  infants  should  attain  21,  deducting 
annually  foom  the  interest,  such  portion  as  might 
be  necessary  for  their  education,  and  other  expenses ; 
with  benefit  of  survivorship  in  case  of  either  dying 
under  21 ;  the  shares  to  be  vested  at  21":  the  Court 
(the  parties  to  whom  the  fund  was  given  over  con- 
senting,) directed  an  advancement  ror  the  purchase 
of  a  commission  for  one  of  the  infants,  but  with 
considerable  hesitation.  Evans  w.  Uitiisy,  1  Y.&i. 
196. 


ADVOWSON. 

In  a  devise,  an  advowson  in  gross  passes  under 
the  description  of  "  tenement."  Cullif  v.  tho 
Buhop  Iff  Exeter,  5  Law  J.  C.P.  178,  s.  c.  4  Bingw 
224. 

The  words  in  a  will,  "  I  do  give  to  my  son  R 
the  perpetual  advowson  of  H.  B.  in  L.  and  my 
manor  of  L.  and  all  my  lands  in  it,"  were  held  by 
three  Judges,  (Forfc  /.  distentiente')  to  give  an  estate 
for  life  in  the  advowson,  although  at  the  period  of 
making  the  devise,  he  was  residuary  legatee,  and 
incumbent  of  the  living.  Pocock  v.  Bithop  of  Lin- 
eoln,  3  B.  &  B.  27, 8.  c.  6  B.  Mo.  159. 

The  teatatof,  after  devising  all  his  manors,  ad- 
vowsona,  &c.  eonvoyed  an  advowson  to  trustees,  to 
present  F.  J.,  when  vacant ;  and  then  in  trust  for 
himself  and  his  heirs :  Held,  that  the  devise  of  the 
advowaon  was  revoked.  Sparrow  v.  HardeattU,  1 
Ken.  67,  s.  c.  3  Atk.  798,  s.  e.  Amb.  224. 

Where  a  prebendair,  having  the  advowson  of  a 
rectory  in  right  of  his  prebend,  dies  whilst  the 
church  is  vacant,  his  personal  representative  has  the 
ri§^t  of  presentation  for  that  turn.  (Per  Bavley, 
Holroyd,  and  lAttledaU,  Js.  Lord  Tenterden,  C.  J, 
diu.)  Rmmell  v.  BWu^  of  Lincoln,  5  Law  J.  K.B. 
320,  8.  c.  7  B.  &  C.  113— overruling  s.  c  4  Law  J. 
CJ>.  1,  s.  c.  3  Bin^.  223. 

The  plaintiff  claims  the  advowson  of  a  vicarage, 
as  mortgagor ;  insisting  that  it  was  inserted  frau- 
dulently in  a  particular  of  trust  estate,  directed  by 
decree  to  be  sold,  for  payment  of  debts :  Held,  that 
the  equity  of  redemption  of  an  advowson  lapses,  and 
the  plea  allowed  without  prejudice,  &c.  Malloek 
V.  Salter,  2  Ken.  Cbanc  49. 

Where  the  advowaon  of  a  parish  is  vested  in 
trustees  for  the  benefit  of  the  parishioners,  an  elec- 
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tkm  of  t  Wotr  by  Mlot  is  not  valid.  The  election 
miift  be  by  votiiie  openly.  In  svcb  a  case,  the  right 
of  Toting  at  the  section  of  a  vicar,  may  be  limited 
by  long  naage  to  pariahiooen,  who  pay  church  rates 
and  poor'i  rates.  Edenbonugk  ▼•  ArehbiAop  of  Can' 
t§rbufy  :  Carter  ▼.  BUhap  of  London,  t  Russ.  9S. 

Where  the  presentation  to  a-  liring  is  void  by 
reason  of  simonTf  and  the  Gkown  tfaerenpon  present 
saother  who  is  dnly  indocted,  and  in  other  respects 
qualified,  tfast  other  may  maintain  ejectment  against 
him  whose  presentation  is  void,  and  is  not  compelled 
to  resort  to  Quart  impidit* 

If  a  person  who  had  obtained  a  byefice  by 
simony,  were  to  enjoy  it  until  his  death,  toe  Crown 
might  still  present  afterwards.  Doo  d,  Wation  ▼• 
Fkuker,  6  Law  J.  K.B.  tSt,  s.  e.  8  B.  &  C.  S5^ 
s.  0.  f  M.  &  R.  f  06. 


AFFIDAVIT. 

(A)  How  AND  WHEN  ENTITLED. 

(B)  Before  whom  to  be  sworn. 

(C)  Form  and  requisites  of. 
'D)  When  to  be  filed. 

£).  Defective  and  irrelevant* 
[F)  PRoDiTcnnoN  op. 


(A)  How  AMD  WHEN  ENTITLED. 

^  An  affidavit  entitled  J.  S.  and  another,  is  irrsgnlar. 
Anon,  1  Law  J.  K.B.  58. 

Affidavits  produced  to  obtain  a  rule  niti  for  a 
certUrmri,  if  entitled  in  any  cause,  ere  irregular,  and 
cannot  be  read.  Ex  parts  Nokro,  1  Law  J.  K.B. 
119,s.  c.  1B.&C.  t67. 

In  all  actions  against  bail,  the  affidavits  must  bo 
satitled  in  the  action  against  them,  and  not  in  the 
etigiaal  action.  Ham  v.  Phikoa,  1  Law  J.  CJP.  SI, 
s.  c.  7  B.  Mo.  591,  a.  c.  1  Bing.  14C. 

The  affidavit  for  an  attachment  against  tiie  sheriff, 

should  be  entitled,  Tho  King  v.  tho  Shoriffof , 

in  the  cause  of  •— —  v.  — ,  with  the  l^rktian 
names  of  the  parties.  Rtt  v.  the  ShMffofMii^ 
dims,  t  Uw  J.  K.B.  38. 

The  title  of  the  affidavit  for  judgment  against  the 
oasual  ejector,  should  state  by  whom  the  demise  is 
Made.    Doo  v.  tUo,  5  Law  J.  K.B.  57. 

The  Court  rejected  an  affidavit  to  set  sside  a 
judgment  of  nen  prei.,  it  being  entitled  in  two  several 
causes  against  separate  defendants,  but  written  on 
one  sheet  of  paper,  and  with  one  stamp  only. 
Worlty  V.  K^lcmi,  8  B.  Mo.  938. 

An  affidavit  entitled  in  the  cause,  against  the 
sheriff  by  lesson  of  his  contempt,  need  not  of  ne- 
cessity add  the  title  of  the  cause  out  of  which  the 
contempt  grew ;  but  it  is  usual  and  convenient  in 
practice  to  add  it.  lUx  v.  Shoriffof  MiddUatx,  4 
Law  J.  K.B.  907,  a.  c.  5  B.  &  C.  389,  s.  c.  8  D.  & 
R.149. 

On  BMtion  to  set  sside  proceedings  on  error,  the 
affidavits  must  be  entitled  in  the  cause  in  error,  and 
not  in  the  original  cause.  GamdoU  v.  RogUr,  4  B. 
h  C.  869,  s.  c.  7  D.  Ac  R.  959. 

An  sffidavit  entitled  **  In  the  common  place," 
Held  sufficient.    Rolfe  v.  Burho,  5  Law  J.  C.P.  99, 
<•  e.  4  Biag.  101. 
-    Affidavits  asade  to  fond  a  motion  for  settbg 


aside  proceedings  by  lelft/adaf ,  against  bail  for  an- 
irra^arity  in  ue  ea,  m.,  ahould  be  entitied  in  the^ 
original  action.  Crroen  v.  Riehardton,  6  Law  J« 
K.B.  109. 

An  affidavit,  entitled  "  A  against  B  and  another," 
is  bad ;  for  the  defendants  should  be  described  by 
their  christian  names  and  surnames.  Doo  dontm 
Spencer  v.  Want,  a  Taunt,  647,  s.  c.  9  B.  Mo.  799. 

Where  affidavits  had  been  wrongly  entitled,  the 
Court  g^ve  leave  to  file  fresh  ones,  properly  entitled, 
but  they  kept  the  others  on  the  file,  and  said  that  no 
diffisrence  in  the  matter  could  be  permitted  to  be 
made  in  the  new  ones.  The  King  v.  Mead,  1  Law 
J.  K.B.  88. 

(B)-  Before  whom  to  be  sworn. 

An  affidavit,  sworn  befbre  the  attorney  or  solicitor 
in  tiie  cause,  cannot  be  received.  Keg,  Gen,  9 
Price,  478. 

This  rule  is  not  to  be  construed  literally,  as  apply, 
ing  only  to  the  attorney  whoee  name  appears  on 
the  record  in  the  Court  of  Exchequer,  which  must 
be  one  of  the  four  attomies  of  the  Court,  but  in« 
dudes  the  immediate  attorney  or  solicitor  of  tho 
partv :  and,  therefore,  a  plea  in  abatement  set  aside 
on  this  ground.    Cooper  v.  Archer,  it  Price,  149; 

An  information  obtained  upon  affidavits,  swora 
before  the  attorney  in  the  prosecutioo,  is  not  avail- 
able.   Her  V.  Gaoler  of  Jptwich,  9  Ken.  491. 

Affidavits  of  the  service  of  declarations  in  eject* 
nent,  mvr  be  sworn  before  the  attorney  in  tho 
cause.     Doe  d.  Cooper  v.  Roe,  9  Y.  &  J.  984. 

In  future  no  commission  for  taking  affidavits  is  to 
be  granted  to  a  practising  conveyancer,  unless  he  bo 
slso  an  attorney  duly  enrolled  and  certificated; 
Reg,  Gen,  1  Law  J.  K.B.  199, 1  B.  &  C.  988, 9  D^ 
&R.43. 

This  rule  is  extended  to  attomies  practisini 
the  Courts  of  Wales,  snd  counties  palatine. 
Gen.  1  Law  J.  K3.199, 1  B.  &  C.  656,  9  D.& 
870. 

The  Court  allowed  an  affidavit  sworn  before  a 
Commissioner  of  the  Court  of  Exchequer,  in  Ireland^ 
to  be  read.    KHhy  v.  Stanttm,  9  Y.  &  J.  75. 

(D)  FOEM  AND  ESaUISITES  OF. 

Where  the  deponent  to  an  affidavit  of  debt  is  an 
illiterate  person  or  marhaman,  it  should  be  stated  in. 
the  jurat  that  it  was  read  over  to  him  in  the  presence 
of  tbe  commissioners.    Anon.  1  Law  J.  K.B.  50. 

Office  copies  of  affldavita  are  not  to  be  received  or 
read  in  the  Excheooer,  unless  signed  by  some  accre- 
dited person,  who  has  examined  them.  Reg,  Gen* 
9  Price,  998. 

An  affidavit  to  postpone  a  trial,  on  the  ground  of 
the  absence  of  a  material  witness,  is  good,  although 
it  does  not  state  his  name.  Smith  v.  Dobton,  9  D.  fie 
R.  490  ;   MaeuUwn'i  ease,  1  Law  J.  K.B.  113. 

The  affidavit  to  stay  proceedings  need  not  set  forth 
what  stage  the  proceedings  sre  in.    Anon,  9  Law  J. 

Although  an  affidavit  be  informa],  yet  the  Courts 
if  they  think  proper,  will  look  at  it  for  their  own 
information.    Anon*  1  Law  J.  K.B.  59. 

The  affidavit  to  change  the  venue  in  an  action  on 
a  specialty,  under  particular  circumstances,  must  set 
forth  the  names  of^tfae  witnesses.    Anon.S  Law  j.. 
K.B*  56« 


u 
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Aa  tfidATit  to  postpooA  the  trial  of  an  inibr- 
mation,  on  the  ground  that  a  material  witness  u 
absent,  most  state  where  he  is,  -T^  Attornty  Cent- 
ral ▼.  PhilUpt,  IS  Price,  522,  s.  c.  M^Qel.  «51. 

Bat  such  a  mlo  does  not  spplj  to  cItU  proceed- 
ings.    BuekinghMn  t.  Banhfs,  4  D.  &  R.  852. 

An  affidavit  must  not  be  written  in  a  sloTenlj 
and  illegible  manner ;  and  if  it  be  so,  the  Court 
will  giro  costs  against  the  party  producing  it.  Bane 
▼.  Jtma,  8  D.  &  R.  114. 

An  affidavit,  upon  which  a  defendant  moves  to  , 
set  aside  the  proceedings,  on  the  ground  of  his  being 
arrested  b^  the  initial  of  his  christian  name,  must 
disclose  his  proper  names  in  the  title  of  the  cause, 
as  well  as  in  the  body  of  the  affidavit.  Shaw  v. 
Roinmon,  4  Law  J.  K.B.  295,  8.  c.  8  D.  &  R.  423. 

A  palpable  mistake  in  an  affidavit — as  the  wrong 
year  in  the  jurat — ^used  in  support  of  an  application 
to  the  Court,  is  not  an  insurmountable  objection  to 
the  motion,  as  the  Court  wiU  permit  the  error  to  be 
amended  by  a  supplemental  affidavit  Cooper  ▼• 
Archer,  12  Price,  149. 

An  affidavit  of  the  service  of  a  rule,  by  whioh  it 
IB  not  intended  to  bring  the  party  into  contempt, 
need  not  state  that  the  original  rule  was  shewn  at 
the  time  of  service.  Famttono  v.  Taylor,  2  Y.  flc 
J.  30. 

(D)  When  TO  BE  FILED. 

Affidavits  which  are  to  be  used  on  qieeial  appli- 
cations, must,  in  the  Eicheqoer,  be  filed  one  aaar 
day  before  the  application  is  made ;  and  where  notice 
of  motion  is  necessary,  the  filing  of  the  affidavit  is 
to  be  mentioned  at  the  foot  of  the  notice.  Reg* 
Gen,  9  Price,  5& 

An  affidavit  in  corroboration  is  leoeived*  and  filed 
before  cause  shewn.  The  King  v.  Siberilg  1  Ken. 
356. 

An  affidavit  most  be  filed  in  time  to  be  read  on 
the  day  when  the  application  is  to  be.made.  WaUom 
V.  Fairlie,  4  Law  J.  Chanc.  53. 

A  role  being  enlarged,  as  a  matter  of  cottise, 
and  a  condition  imposed  on  the  plaintiff  to  file  affi- 
davits in  snswer  to  that  of  the  defendant  a  week 
before  the  commencement  of  the  succeeding  term : 
it  was  holden,  that  under  circumstunces  the  plaintiff 
was  not  precluded  from  using  his  affidavits,  thoegh 
they  were  not  filed  within  the  time  qiecified  in  Uie 
role.     Harding  v.  Austen,  8  B.  Mo.  523. 

But  a  different  rale  was  holden  to  obtain,  where, 
on  a  motion  to  set  aside  an  award,  the  affidavit  of 
the  arbitrator  was  not  filed  within  the  time  limited 
by  the  Court.    CUetby  v.  Peeee,  8  B.  Mo.  524. 

(£)  Defective  an2>  irbelevant. 

If  an  affidavit,  in  support  of  an  applicatioB  for 
the  postponement  of  the  trial  of  an  in&cmation  fiM 
by  the  Attorney  General,  on  the  ground  of  the 
absence  of  a  material  witness,  does  not  ahew,  Ist, 
of  whom  the  deponent  made  the  inquiry,  as  to  the 
material  witness ;  2d,  the  answer  to  such  inquiry ; 
3d,  that  the  penon,  of  whom  the  defendant  inquired, 
is  a  party  to  the  affidavit;  it  is  insufficient  The 
Attorney  General  v.  Tyson,  11  Price,  229. 

If,  on  deciding  on  the  tenability  of  an  affidavit, 
made  in  support  of  a  rule  for  the  postponement  of 
the  trial  of  an  excise  informatioo,  the  Court  are 
divided  in  opinion,  as  to  the  affidavit  being  mffi- 


ciently  circumstantial,  it  wiH  make  the  nle  aheolnteh 
Attorney  General t*  Dodtwertk,  It  Price,  tSf. 

Mode  of  proceeding  upon  irrelevant  or  seandaloQe 
affidavit.     Ex  parte  Chitman,  2  G.  &  J.  315. 

Where  affidavits  contain  inelevaat  matter,  the 
Court  will  direct  the  Master  to  ascertain  what  paits 
are  material  to  bring  the  question  in  diapote  befine 
the  Court,  and  in  his  taxation  to  allow  costs  to  the 
parties  making  the  affidavits,  for  such  petts  only  ss 
are  material,  and  to  the  opposite  pu^  the  costs  oe- 
casioned  by  the  inelevant  SBatter.  Caofn  t.  Bondg 
2  Y.  &  J.  531. 

(F)  Prodcctiohof. 

The  original  affidavit  cannot  be  leeeived  by  the 
Court,  in  lien  of  an  offiee-oopy.  Blnrkmwre  ▼•  Skcr- 
ky,  4  Law  J<  Chanc  33. 


AFFIDAVIT  TO  HOLD  TO  BAIL. 
[See  Bail.] 


AGENT. 

[See  Pbimcipal  and  Agent.] 


AGREEMENT. 

[See  CONTEACT.] 


ALIEN. 
[See  Descent.] 

No  act  of  the  British  PaiUament,  aor  iny 
laissiou  derived  therefrom,  if  iaoonsistsnt  with  tiie 
law  of  nations,  ea«  afleot  the  rifl^tn  or  intnost  of 
fytwpuxt.    The  Lm  Lanie,  2  Deds.  238. 

SmMe,  that  if  a  merchant  expatriates  himself, 
as  a  merchant,  to  csrry  on  the  trade  of  another 
country,  be  is  to  be  deemed  a  merchant  of  that 

countiT. 

Unaer  the  Revenue  tnd  Navigarion  Acts,  parti- 
cularly the  Statute  12  Car,  2.  o.  18, osUed  "The 
Navigation  Act,"  no  trade  is  permitted  with  the 
colonies  and  plantataoBS  dependent  on  the  crown  of 
Great  Britain,  (certsin  specific  exceptions  being 
made,)  otherwise  than  in  vessels  boni  fiiie  British 
owned,  and  with  goods  and  ooounodities  of  a  parti- 
cular kind,  being  aetnally  the  property  of  the  British 
sttbjectH : — It  was  held,  by  the  Court  of  Adauralty, 
that  the  58  Gea  3.  ew  19.  a.  3*  sad  4,  whidi  penuto 
the  re-exportation  from  Halifax  of  oertain  goods 
(that  ^hall  have  been  prsviooslj  leselly  imparted 
thefo,  according  to  the.oottditions  of  the  Revenue 
end  Navigation  AoU),  to  other  of  the  said  planta* 
tions  in  British  bottoms,  owned  and  navigated  ac- 
cording to  law,  will  not  pMlect  the  propwrty  of  an 
alien,  who,  though  foimeriy  resident  ia  a  British 
oolony,  where  he  had  taken  the  oath  of  aUeciaaoe 
to  the  King,  has  acted  sa  factor,  in  respect  oc  snch 
ttoods,  for  another  aUen,  bom  and  resideat  ia  a 
nneign  country. 

Under  stat  f  8  Geo.  3.  c.  6  s.  19*  sad  58  Geo.  S. 
e*  19,  an  Amsciean  menhant  ooald  aot  saBd  fieoi 
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Boston  a  cargo  on  bis  own  account,  to  be  imported 
into  Halifax,  and  tbence  to  be  re-exported  to  New- 
foundland ;  and,  therefore,  sentence  cSf  condemnation 
of  such  a  cargo  seised  at  Newfoundland,  affirmed. 
Mauhleu,  1  Hag.  97, 

But  see  5  Geo.  4b  c.  44,  whereby  those  statutes 
are  repealed  ;  and  also  the  consolidation  of  the  navi- 
gation  laws  in  3  Geo.  4«  c  4t2, 44, 45,  and  6  Geo.  4. 
c  109. 

A  person  bom  in  America,  since  the  treaty  in 
1783,  by  which  England  acknowledged  the  indepen- 
dence of  the  United  States,  cannot  take  lands  in 
England  by  descent. 

A  person  in  England  died  intestate,  seised  of 
lands  in  England,  like  grand-daughter  of  her  uncle 
daimed  to  be  her  heir-at-law.  That  uncle  went  to 
America  before  1783,  and  continued  to  live  there, 
until  the  time  of  his  death.  His  daughter,  the  mo- 
ther of  the  claimant,  wss  bom  in  America,  and 
married  in  America  in  1781.  The  claimant  was 
bora  in  America  since  the  year  1783 : — ^The  Court 
held,  that  by  the  treaty  in  1783,  the  Americans 
were  absoWed  from  their  allegiance  to  the  SoTcreiga 
of  Great  Britain ;  that  the  claimant  wss  an  alien, 
and,  oonaeqnentiy,  not  the  heir-at-law  of  the  intes- 
tste.  Dae  d.  Thomtu  ▼.  Achlam,  %  Law  ^.  K.B.  129, 
s.  c.  2  B.  &  C.  779,  S.C.  4  D.  &  R.394. 

A,  a  native  of  America,  and  B,  a  native  of  Eng- 
land, had  dealings  by  mutual  consignments  previous 
to  1812.  In  June,  1812,  war  was  declared  between 
the  two  oountries,  and  on  the  24th  December,  1814, 
preliminaries  of  peace  were  sigaed  at  Ghent*    A 
cargo  of  goods,  consigned  on  ttooount  by  A  to  B,  ar- 
rived in  England,  in  November,  1814,  and  vrere 
sent  by  B  to  Ekance,  and  there  sold,  and  he  received 
btUs  for  the    amount  which  he  got   discounted* 
Another  eaigo,  so  consigned,  arrival  in  England  in 
January  1815,  and  was  by  B  sold  before  ^  t5th 
of  February »   In  Much,  1815,  B  became  bankrupt, 
and  was  appointed  by  his  assignees  their  agent  to 
wind  up  his  aflBnirs,  in  the  course  of  which  employ- 
ment he  received  the  proceeds  of  the  second  cargo, 
and  transmitted  accounts  to  A,  in  which  he  admitted 
him  to  be  his  creditor  for  a  balanoe  in  respect  of  the 
proceeds  of  both  cargoes.  In  an  action  by  A  against 
the  assignees  of  B,  to  recover  such  balances  s  Held, 
that  A  was  entitled  to  prove  under  B's  commission 
for  the  balance  due  to  him  upon  the  second  caigo 
only.  Ogdtn  v.  Ftdf,  S  Law  J*  K.B.  100,  s.  o.  8  D. 
«t  R*  !• 


ALIMONY. 

A  further  allowance  of  alimony  was  granted  in 
respect  of  an  increase  in  the  husband's  income, 
where  it  was  proved  that  be  had  committed  adultery 
subsequent  to  the  separation.  Blaquiert  v.  Blaquiere^ 
3  PhU.  858. 

The  absence  of  proof  or  an  admission  of  marriage, 
deprives  a  wife  ot  her  claim  to  sn  allowance,  even 
m  the  natore  of  sUmony.  Smyth  v.  Smyth,  2  Add. 
254. 

A  decree  by  the  local  ordinaries,  as  to  the  amount 
of  permanent  slimony,  will  not  be  reversed  by  the 
Court  of  Arches,  on  the  ground  that  the  wi/e  re- 
oeives  one-fourth  of  her  husband's  income.  Street 
V.  Strut,  2  Add^  1. 


Length  of  time  between  the  issuing  asid  tetum  to 
a  citation,  forms  no  exception  to  the  rule,  that  ali- 
mony allotted  pendente  lite,  is  to  be  paid  from  the 
return,  and  not  from  the  issuing  of  the  citation. 
Bam  V.  Bain,  2  Add.  253. 

The  Court  will  allow  a  wife  alimonr,  although 
she  baa  a  competency  bequeathed  to  her  for  life, 
and  the  husband's  income  be  not  much  greater  than 
her  allowance.    lUes  v.  Reet,  3  Phil.  387. 

An  allotment  of  ^Mmony  pendente  lite  reduced, 
on  proof  that  the  husband  was  no  longer  in  a  condi- 
tion to  allow  the  wife,  at  the  rate  originally  assigned. 

This,  on  motion,  founded  upon  ue  mere  affidavit 
of  the  husband,  the  husband's  prayer  being,  in  effect, 
unopposed  by  the  wife.    Cox  y.  Cox,  3  Add.  276. 


AMBASSADOR. 

Upon  an  affidavit  made  by  a  secretary  to  a  foreign 
ambassador,  who  had  been  arrested  jointly  wiUi 
his  wife,  for  a  debt  contracted  by  her  whilst  sole, 
**  that  he,  before  and  at  the  time  of  the  arrest,  was 
in  the  actual  employment  of  the  ambassador,  and  in 
daily  attendance  upon  him,  writing  dispatches  and 
other  official  documents  and  communications:" 
Held  insufficient,  inasmuch  as  it  did  not  state  that 
he  was  a  domestic  servant,  nor  did  it  state  any- 
^ng  to  shew  that  he  was  within  the  reason  of  me 
privilege,  when  he  was  first  employed,  &c.  Englith 
y.  CabaUero,  3  D.  &  R.  25. 


AMBIGUITY. 

Although  a  declaration  contains  ambiguous  ex- 
pressions, yet  they  are  cured  by  verdict,  and  most 
sfterwards  be  taken  to  have  been  used  in  that  sense 
which  would  sustain  the  verdict: — ^Therefore,  an 
objection,  that  the  evidence  did  not  support  that 
construction  which  would  alone  constitute  an  offence, 
held  to  be  properly  taken  at  the  trial  as  a  ground  of 
nonsuit,  and  not  in  arrest  of  judgment.  Bunt' 
ingtower  v.  Gardiner,  1  Law  J.  ^.B.  120,  s.  c.  1 B. 
&  C,  227,  s.  o.  2  D.  &  R,  450. 
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(F)  Reookm. 

(P) 


Proceedinos  in  Bahkruptdy. 
(H)  Wmnii  what  time. 
( I )  £ffbct  of,  in  general. 
(K)  Effect  of  proceeding  without  mak- 
ing the  amendment. 
(L)  Waiver  of  order  for,  what  amounts 
to. 

(M)  CkMTB. 

3.  IN  CRIMINAL  PROCEEDINGS. 


1.  AT  COMMON  LAW, 

(A)  Writs  OP  Entry. 

Where  a  writ  of  entxj  was  soed  out  in  Miehael- 
mis  term,  and  an  appearance  entered  in  that  term, 
but  the  coont  waa  entitled  of  Hilary  term  following^, 
and  not  deliTered  till  nearly  the  end  of  that  term, 
— ^the  Court  set  it  aside ;  as  the  count  ought  to  hare 
been  entitled  of  the  term  in  which  the  writ  was  re- 
tomable  ;  and  they  would  not  allow  the  demandant 
to  amend.  RawUt,  dgmandant ;  Lawrence,  tenant, 
4  Uw  J.  C.P.  140. 

(B)  Estreats. 

The  Court  gare  leaTe  to  file  a  perfect  estreat 
nunc  jiro  tune,  instead  of  amending  a  defectiire  one, 
which  had  been  returned,  and  filed  in  a  preceding 
term,  under  3  Geo.  4.  c  46.  and  4  Geo.  4.  c.  37. 
Anon,  M'CIel.  251. 

(C)  Certiorari. 

*  The  Court  will  order  a  return  to  a  certiorari  to  be 
amended,  where  it  is  insuflioient,  by  reason  of  the 
returning  officer  not  having  signed  it.  Rex  v.  the 
JuUieet  of  Laneathire,  5  Law  J.  M.C.  131,  s«  o.  7 
B.  &  C.  691. 

(D)  Declaration, 

A  declaration  in  an  action  for  breach  of  promise 
of  marriage  consisted  of  three  counts :  first,  a  pro- 
mise to  many  on  request;  second,  to  many  within 
a  reasonable  time ;  and  third,  to  marry  generally. 
An  ^plication  to  amend,  by  inserting  a  new  count 
to  marry  on  a  particular  day,  was  granted,  although 
the  decuuration  had  been  filed  more  than  two  terms, 
the  costs  of  the  application  abiding  the  event  of  the 
cause.    Ronton  v.  ShilUter,  6  B.  Mo.  490. 

Where  a  declaration  by  an  executor  stated  a  pro- 
mise to  his  testator,  the  Court  permitted  him  to 
assend  by  laying  a  promise  to  himself.  Tenour  v. 
Smith,  1  Ken.  141. 

In  an  action  against  the  marshal  for  an  escape, 
the  bill  was  entitled  generallj  of  Michaelmas  term, 
and  the  escape  was  uleged  to  have  taken  place  on 
the  15th  of  November. 

There  was  a  special  demurrer,  for  that  the  cause 
of  action  appeared  to  have  accrued  after  the  first 
day  of  the  term  to  which  the  bill  had  relation.  The 
Court  allowed  the  plaintiff  to  amend  on  pa3rment  of 
costs, 'although  it  appeared  by  affidavit  that  the  pri- 
soner had  returned  into  the  custody  of  the  marshal 
before  any  application  for  liberty  to  amend  was 
made.  BroMitr  v.  Jonet,  5  Law  J.  K.B.  193,  s.  c.  6 
B.  &  C.  196. 


(£)  After  issue  JoiNEB. 

After  issue  joined  and  notice  of  trial  given  and 
countermanded,  and  two  subsequent  terms  had 
elapsed,  the  Court,  on  payment  of  costs,  permitted 
avowries  in  replevin  to  be  amended,  by  idtering  Uie 
description  and  names  of  the  loeui  in  quo,  and  by 
inserting  two  new  avowries.  Pryer  v«  tie  Duke 
of  Buckingham,  t  Law  J.  C.P.  78. 

(F)  Verdict  AMo  PoBTBA. 

A  verdict  improperiy  delivered  by^mistake  of  the* 
foreman  of  a  juir,  is  amendable  on  the  affidavits  of 
tibe  jury :  as  wbere  the  verdict  was  delivered  for 
the  defendant  generally  by  miatake  of  the  foreman, 
when  the  jury  had  found  on  one  issue  for  the  plaintiff 
and  on  tte  other  only  for  the  defendant.  Cegan  v. 
Ebden,  t  Ken.  f  4,  s.  c.  1  Burr.  383. 

The  first  count  of  a  declaration  in  traqMsn  stated, 
that  the  defendant  with  force  and  arms,  &c.  struck- 
and  destroyed  an  iron  scraper  of  the  plaintiff's, 
affixed  to  his  house,  and  also  assaulted  him ;  and" 
the  second  count  alleged  that  the  defendant  destroy^ 
ed  the  scraper,  without  stating  it  to  have  becm  fixed* 
to  the  freehold  :  Held,  that  as  the  jury  had  foimd^ 
a  general  verdict  for  the  plaintiff,  with  two  shillings 
damages,  he  was  entitled  to  foil  costs,  and  the  Court 
refused  to  amend  the  postea  by  entering  a  verdict 
for  the  defendant  on  ne  first  coont^  Reece  v.  Lee, 
7  B.  Mo.  269. 

Where  a  declaration  ef  assumpsit  contained  seve- 
ral counts,  some  of  which  were  bad,  and  the  jury 
found  a  general  verdict, — the  Court  allowed  the 
Tpeetea  to  be  amended  by  the  Judge's  notes,  by  en- 
tering the  verdict  on  one  count  which  was  good, 
although  the  cause  had  been  removed  by  writ  of 
error  to  the  Court  of  King's  Bench,  and  aigued- 
there,  before  the  application  fortbe  amendment  was 
made.  Rit^undeon  v.  MMiA,  4  Law  J.  C.P.  68, 
s.  c.3Bing.  334,  8.c.  9B.Mo.579,s.o.  1  B;  &  C 
189. 

(G)  Awards. 

Where  a  consolidation  rule  has  been  entered  int<h 
by  several  underwritera  on  the  same  policy,  and  the* 
matter  afterwards  referred  to  arbitration,  the  Court 
will  not  order  the  award  to  be  amended,  beeauae  it 
doea  not  contain  directions  as  to  what  sum  shall  bo 
paid  by  each  individual  underwriter,  but  the  con- 
solidation mle  may  be  opened*    v.  Liddelk, 

1  Law  J.  C.P.  100. 

(H)  Warrants  of  Attorney. 

A  warrant  of  attorney,  taken  aftw  the  return  of 
the  writ,  may  be  amended.  Anen*  1  Law  J.  C.  P. 
113. 

(I)  Extents. 

A  writ  of  extent  was  amended  by  inserting  th» 
day  of  the  month  on  which  the  extent  issued,  and 
on  which  the  fiat  bore  date,  a  blank  having  been 
left  in  the  same,  which  had  not  been  observed  until 
after  the  writ  had  been  returned.  Her  v.  Attweed, 
9  Price,  483. 

(K)  Records. 

If  a  party  allege  diminution  of  record  from  a  oourt 
of  Great  Sessions  in  Wales,  as  that  tibe  officer  haa 


AMENDMENT— (in  Equitv). 


15 


not  oeitified  the  prtedoa  of  that  court  so  as  to  maka 
tibe  record  oomptete,  the  Court  of  Kuig^a  Bench 
wUl  send  it  back  to  be  amended.  WiUiamt  r.  Lord 
Baeot,  2  Law  J.  ICB.  152,  a.  o.  4  D.  &  R.  316. 

An  amendment  of  the  record  in  ejectment  may  be 
demanded  by  the  plaintiff  on  payment  of  costs  of 
the  application,  against  the  defendant  who  refoses 
to  give  np  the  possession.  But  if  the  defendant 
consents  to  gi^e  up  the  possession,  the  plaintiff 
most  pay  the  whole  costs  up  to  the  time  of  the  ap- 
plication. Doe  d.  Utvit  j.  Coin,  1  R.  &  M.  dSa 
{Bestj 

The  Nisi  Prios  record  may  be  amended  after 
▼erdict,  by  the  insertion  of  a  nmiliter,  Budor  r. 
Bloom,  3  Law  J.  C  JP.  52,  a.  o.  2  Bing.  384. 

The  amendment  of  a  record  is  confined  to  the 
term  in  which  it  has  been  filed.  Anon*  1  M'Clel. 
251. 

Where  the  issues  are  entered  informally,  a  court 
of  enror  will  adjourn  the  heariog  of  the  case,  to  afford 
an  opportunity  for  the  party  to  apply  to  the  court 
below  to  amend  the  record,  unless  toe  counsel  will 
consent  to  aigue  upon  the  presumption  of  such 
amendment.    Hawkey  ▼.  Borwickt  1  x .  &  J.  276. 

In  ejectment,  the  plaintiff  declared  for  twenty 
messuages,  twenty  tenements,  &c. ;  and  after  verdict, 
and  a  writ  of  error  brought  in  the  King's  Bench, 
this  Court  allowed  the  record  to  be  amended,  by 
striking  ont  the  words  **  twenty  tenements."  Doo 
d,  LaurU  v.  Dybal,  6  Law  J.  C.F.  86,  s.  c.  1  M.  & 
P.  330. 

t.  JN  EQUITY. 

(A)  Bills. 

Leare  to  amend  by  adding  parties,  implies  liberty 
to  introduce  as  much  new  matter  as  is  requisite  to 
shew  the  interest  of  those 'parties.  Hawkim  ▼• 
MiUt,  1  Law  J;  Chanc.  76. 

A  mortgagee  is  not  entitled  to  amend  hia  bill, 
4W  as  to  conrert  it  into  a  bill  on  behalf  of  himself  and 
an  the  other  creditora  of  the  testator.  Morgmi  r. 
Btcrney,  1  Law  J.  Chanc.  228,  s.  o.  1  S.  &  S.  358. 

Where,  after  answer,  the  plaintiff  applied  for 
leave  to  amend  his  bill  by  adding  a  co-plaintiff: 
Held,  that  such  an  application  ia  not  a  matter  of 
course,  except  where  the  propoaed  co-plaintiff  pos- 
•essea  the  same  interest  as  the  plaintiff  himself,  or  is 
merely  joined  in  accordance  with  formality  as  a  co- 
faitnar,  co-executor,  or  co-truatee,  in  a  suit  for  the 
benefit  of  the  cettui  quo  trust ;  but  even  in  that  case 
the  production  of  an  affidavit  shewing  the  materiality 
of  the  amendment,  and  that  the  fact  which  requires 
the  joinder  of  the  par^  came  to  the  plaintiff's  know- 
ledge after  the  filing  of  the  bill,  ana  the  consent  of 
the  po-plaintiff,  are  indispensable  requiaitea.  7^ 
OovemoTi  of  Luet^  School  v.  SearUt,  13  Price,  54. 

A  plaintiff  cannot  amend  his  bill  after  replication 
and  subpoena  to  rejoin,  unless  on  a  special  applica- 
tion, ahewing  that  he  has  used  aU  reasonable  dili- 
gence.    Wright  T.  Howard,  6  Mad.  106. 

A  bill  frill  be  ordered  to  be  taken  off  the  file  for 
irregularity^  if  it  is  amended  by  interlineation, 
especially  if  neither  the  draft  nor  the  engrossment 
of  the  amendment  be  aigned  by  counsel.  Pitt  ▼. 
Macklew,  1  S.  &  S.  136. 

Where  an  order  has  been  obtained  by  the  plaintiff, 
to  amend,  and  that  the  defendants  may  answer  ex- 


ceptions and  amondmeiits  at  the  same  time,  the 
defendant  may  move  that  the  order  be  discheiiged 
or  the  amendments  be  made  within  tea  daya«  White* 
honte  V.  Hickman,  1  S.  &  S.  105. 
*  Where  the  counsel  who  signs  the  original  bill  aigns 
also  the  drsft  amendments,  and  the  amendments  are 
soch  ss  not  to  make  a  new  engrossment  necessaiy, 
his  name  need  not  be  affixed  uiereto.  Webeter  v. 
ThrOfaU,  1  Law  J.  Chanc.  109,  s.  c.  1  S.  &  S.  125. 

When  a  plaintiff  amends  a  bill,  the  defendant  is 
entitled  to  take  out  orders  for  time  to  answer,  even 
though  the  plaintiff  should  require  no  answer,  and 
the  amendmeots  should  be  sodi  as  to  make  no  new 
aoswer  necessary.  KeUham  v.  Crowther,  2  Law  J. 
Chanc.  85. 

After  a  plea  allowed  to  part  of  the  bill,  the  rest  of 
tho  bill  beinganswered,  the  plaintiff  cannot  amend  his 
bill  as  of  course,  but  must  make  a  special  application 
for  leave  to  amend,  stating  the  purport  of  the  pro- 
posed amendment ;  and  in  such  a  case  leave  will  not 
be  gratted  to  introduce  any  amendments  which  tend 
either  to  deny  the  truth  of  the  plea  or  to  avoid  it. 
Tajitor  V.  Shawt  2  Law  J.  Chanc.  145. 

After  a  plea  has  been  allowed  upon  argument,  the 
plaintiff  will  not  be  permitted  to  amend  his  hill,  so 
as  to  destroy  the  effect  of  the  plea.  Batho  t.  Fulton, 
2  Law  J.  Chanc.  196. 

A  files  his  bill  againat  B  and  other  defendants, 
and  B  files  a  cross  bill  against  A  ;  then  A  amends  his 
bill ;  and  subsequently,  his  answer  to  the  cross 
bill  being  reporteu  insufficient,  B  obtains  an  order 
to  amend  the  cross  bill,  and  that  A  ahall  anawer  the 
amendments  and  exeeptiona  together:  afterwards  A 
amends  his  bill  by  an  alteration  in  the  christian 
name  of  a  defendant :  Held,  that  with  reapect  to  the 
right  of  obtaining  an  answer,  B,  by  hia  amendment, 
lost  his  priority,  snd  did  not  regain  it  in  conse- 
quence of  the  immaterial  amendment  subsequently 
made  by  A.  Glattington  v.  Thwaitee,  3  Law  J. 
Chanc.  208. 

Pending  an  injunction,  the  Court  refused  to  per- 
mit a  bill  of  discoverr  to  bo  amended,  after  answer, 
by  adding  a  prayer  for  relief,  and  in  other  respects 
as  might  be  deemed  expedient.  Jackson  v.  Strong, 
M'Clel.  245,  s.  c.  13  Price,  494. 

After  an  cnder  to  dismiss,  previous  to  an  applica- 
tion to  amend  the  bill,  the  amendments  must  be 
stated  to  the  Court.  Scott  r.  Carter,  M'Clel.  517. 

Upon  the  hearing  of  a  petition  of  appeal  present- 
.ed  by  the  defendants,  leave  waa  given  to  the  plain- 
tiffs to  amend  their  bill,  by  making  it  either  a  bill 
and  information,  or  an    information.      Magdalen 
Collie  V.  Sibthorpe,  1  Russ.  154. 

An  order  to  amend,  and  for  defendant  to  answer 
amendments  and  exceptions  at  the  aame  time,  ob- 
tained before  the  filing  of  the  report  allowing  the 
exceptions,  is  irregular.  Ruskton  ▼.  Troughton,  2 
Sim.  33. 

Under  a  common  order  to  amend,  a  plaintiff  may 
introduce  new  plaintiffs  on  the  record.  Hitehens  r. 
Congreve,  5  Law  J.  Chanc.  176. 

Replication  allowed  to  be  withdrawn,  and  bill 
amended  by  striking  out  the  name  of  a  plaintiff,  and 
making  him  a  defendant,  and  by  stating  such  facts 
and  circumstances  relating  to  certain  transactiona 
between  that  plaintiff  and  the  defendant,  as  were 
material  to  shew  that  the  other  plaintiffs  were  not, 
and  ought  not  to  be,  bound  by  the  acts  or  misrepre- 
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Miitttioiifl  of  that  pltintiiF  ictpeeting^  the  propertr 
in  the  pleedings  mentioBed,  or  the  puiehtM  theraor, 
end  es  were  material  to  ahevr  that  such  acta  and 
miarepTetentationsof  the  aaid  plaintiff  were  evidenoe 
against  the  defendant :  the  plaintiffa  who  made  the 
application  ffiTing  aecority  for  coata,  to  the  aatia- 
faedon  of  the  Maeter,  and  nndertaking  to  amend 
within  a  given  time,  paying  the  ooata  of  the  appU- 
ddon,  theusoal  coats  of  the  amendments,  and  with- 
drawing the  application  :  the  4xtrm  ooata  of  the 
amendments  to  be  costs  in  the  canae.  Small  r.  Att" 
woodf  S  &•  flc  J*  dlS* 

(B)  Pleas. 

The  oonrt  refused  to  permit  the  defendant  to  amend 
his  plea  by  embodying  certain  accounts,  where  they 
were  of  opinion,  that  if  they  were  pat  npon  the  re- 
cord, they  wonld  not  constitute  a  good  plea.  Attor' 
ney  General  r,  Brvokabank,  1  Y.  &  J.  37. 

(C)  Orders. 

Where,  in  consequence  of  erroneous  spelling  in 
the  orders  of  the  Court,  the  name  of  a  P*rty  haa 
been  mis-spelled  in  the  entries  of  tranarere  m  the 
books  of  the  Bank  of  England,  the  Court  will  amend 
its  own  orders,  but  will  not  make  an  order  upon  the 
Bank  to  correct  the  entries  in  their  books.  Newton 
T.  Clark,  1  Law  J.  Chano.  168. 

(D)  Decrees. 

Clerical  errors  in 'a  decree  will  be  amended. 
Temlin$  t.  Palk,  1  Ross.  475. 

A  decree  haring  been  drawn  up  aocordxng  to  the 
minutes,  which  omitted  to  state  that  issues  were 
directed,  a  motion  to  amend  the  aame  by  the  inser- 
tion of  such  direction  was  refused.  St%uirt  y.  Grres- 
nall,  9  Price,  480. 

(£)  Injunctions. 

An  amendment  without  prejudice  to  an  injunc' 
ticn,  is  a  motion  of  course,  and  may  be  made  with- 
out notice,  where  the  injunction  has  been  obtained 
on  the  merits ;  but  where  the  injunction  has  issued 
on  account  of  delay,  it  is  not  only  indispensable  to 

£>e  notice,  but  the  proposed  amendments  must  be 
sclosed  in  the  notice.  Pratt  y.  Archer,  1  S.  &  S. 
4S3. 

Amendment  of  bill,  allowed  without  prejudice  to 
an  injunction  which  had  been  obtained  on  the  merits. 
King  y.  Turner,  6  Mad.  f 55. 

Upon  an  application  for  the  plaintiff  to  amend  his 
bill,  without  prejudice  to  an  injunction  preyiously 
obtained  on  the  merits,  the  particular  amendments 
must  be  specified.  Bell  y.  Broekbanh,  f  Y.  &  J. 
181. 

(F)  Records. 

When  a  cause,  being  brought  to  a  hearing,  is  or- 
dered to  stand  oyer  to  amend  by  adding  parties,  a 
new  plaintiff  cannot  be  added. 

If  a  new  plaintiff  be  added  improperly*  and  no 
other  step  taken,  the  Court  will  permit  the  record 
to  be  re-amended,  by  striking  out  the  name  of  the 
newly-added  plaintiff,  and  making  him  a  defendant. 
Saper$  r.  Myert,  3  Law  J.  Chanc.  48. 

(G)  Proceedings  in  Bankruptcy. 

Where  a  commission  of  bankruptcy  contained  a 


fatal  mistake,  which  the  folieitor  conoealed,  the 
Court  reinaed  to  permit  the  commission  to  be  amend- 
ed, but  ordered  it  to  be  aoperseded.  £x  parte  FtfnftiND 
andethere,  1  G.&  J.  368. 

But  where  a  petition  in  bankruptcy,  impeaching 
the  yalidity  of  the  commission,  was  improperly 
entitled  **  In  Chancerr,"  the  Conrt  allowed  it  to  lie 
amended.     Ex  vane  Glandfield,  1  G.  &  J.  387. 

Where  a  banlmipt  is  brought  up  by  habeaa  corpos 
to  be  discharged,  the  Lord  Chancellor,  before  he 
enCen  upon  the  question  of  the  yalidity  of  the  com- 
mittal, will  ascertain  whether  the  warrant  be  truly 
■et  forth  in  the  return  to  the  writ,  and  if  it  be  not, 
he  will  order  the  return  to  be  amended.  In  re  Power 
and  Jaohon,  t  Russ.  583. 

(H)  Within  what  Time. 

Under  an  order  pennitting  a  plaintiff  to  amend 
within  a  month,  the  amendment  must  be  made 
within  a  lunar  month. 

The  Court  will  not  relieye  a  plaintiff  from  the 
consequences  of  a  miatake  in  acting  under  such  an 
order,  when  his  conduct  shews  that  he  had  not  in 
yiew  the  due  proaecntion  of  the  suit.  CreeweU  t. 
ifamt,  4  Law  J.  Chanc.  94. 

(I)  Effect  of,  in  general. 

A  plaintiff,  after  allowing  more  than  three  terms 
to  elapse  without  takinr  any  proceedings,  amended 
his  biU,  under  an  order  ror  that  purpose,  and  obtained 
possession  of  the  defendant's  office-copy  of  the  bill, 
in  order  to  amend  it  also :  Held,  that  the  defendant, 
by  deliyering  to  the  plaintiff  his  office-copy  must  be 
considered  as  haying  waiyed  any  right,  which  he 
might  otherwise  haye  had,  to  dismiss  the  bill  for 
want  of  proaecntion.  Kendall  y.  Beekett,  1  Ross. 
15{. 

(K)  Effect  op  proceeding  without  making 
the  Amendment. 

Where  an  order  to  amend  had  been  obtained,  bat 
no  amendment  was  actoally  made,  and  many  yean 
afterwards,  the  ezecuton,  not  knowing  the  amend- 
ment had  not  been  efiected,  filed  a  bill  of  reriyor, 
and  proceeded  as  if  the  amendment  had  been  made : 
Held  irregular.     Hvghet  y.  Dumbell,  1  Ross.  317. 

(L)  WAiyER  OP  ORDER  FOR,  WHAT  AMOUNTS  TO. 

Whether  proceedings  taken  after  an  order  to 
amend,  prerious  to  the  amendments  and  order  for 
that  purpose  being  entered,  amounts  to  a  waiyer 
thereof,  is  unsettled.  Busies  y.  DuxnMl,  1  Russ. 
317, 

(M)  Costs. 

If  two  out  of  three  distinct  amendments  to  a  bill 
proceed  from  the  negligence  or  error  of  the  plaintiff, 
the  Court  will  order  the  extre  costs  of  the  amend- 
ments to  be  paid  to  the  defendant.  WaiU  y.  Man- 
nine,  1  S.  &  S.  4tl. 

Where,  after  answer  to  a  bill  for  setting  aside  a 
deed,  the  plaintiff  amended  the  bill  by  seeking  to 
establish  the  deed,  the  Court  ordered  him  to  pay 
the  costs  of  the  original  bill.  Nator  y.  Dry,  2  S. 
&  S.  113. 
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3.  IN  CRIMINAL  PROCEEDINGS, 

The  caption  of  an  indictmant  may  be  amended. 
Ru  T.  Doeif,  t  C.  &  P.  470.  [Park] 

A  plea  in  abatement  in  a  crimind  proceeding^  is 
act  amendable.  R$t  ▼•  Cookt,  t  Law  J.  K.B.  15S» 
a.  c.  <  B.  &  C.  671,  S.C.  4  D.  &  R.  59f. 

A  judgment  impoiing  a  puniabment  for  a  longer 
period  M  time  tnm  the  law  attthoriiee,  when 
imneacbed  upon  error,  cannot  be  remitted  to  tbe 
interior  eourt  to  amend ;  it  must  be  reyeraed.  Rtx 
y.  £^,  5  Law  J.  M.C.  1. 


ANIMALS. 


[See  Trespass.] 

An  action  of  treapass  does  not  He  against  tbe 
master  of  a  dog,  which  yoluntarily  jumped  into  tbe 
plaintiff's  lielo,  without  bis  consent.  Brown  y. 
GiUt,  1  C.  &  P.  119.  [Park] 

On  a  plea  to  an  action  for  shooting  a  dog,  that 
thi  dag  attacked  the  defendants,  and  was  aemstomed 
to  attack  and  bite  mankind :  Held,  that  these  allege^ 
tions  were  material,  and  that  production  of  testi- 
mony in  support  of  them  was  indispensable. 

To  rebut  the  ayerment,  that  a  dog  t«  aeeugtomed  to 
attack  and  Hte  mankind,  plainUfF  may  giye  eyidence 
to  shew  that  tbe  dog  is  in  general  quiet.  Ctark  r, 
WebHer,  1  C.  &  P.  1U4.  [Park] 


ANNUITY. 

(A)  CONSTRUCTIOFT    OF  INSTRUMENTS    CON- 
NECTED WITH. 

(B)  Op  THE  Memorial. 

(C)  Op  the  Consideration. 

(D)  Op  Vacating.  ' 

(E)  Op  Redeeming. 

(F)    WltENt?RANT  OP,  void  OR  VOIDABLE. 

(G)  Payments  in  liquidation  op. 

(HV  Action  por. 

(I)  Principal  and  Surety. 

(K)  Proceedings  IN  cases  OP  bankruptcy. 


(A)  Construction  of  instruments  con- 
nected with. 

An  annnity,  given  by  a  will  generally,  com'' 
mencea  from  the  death  of  the  testator,  and  not  from 
the  end  of  the  year  after.  Honghton  v.  Franklin, 
1  Lam  J.  CbanOi  t51,B.o.  1  S.  £  S.  990. 

If  SB' annuity'  be  a  charge  upon  tbe  whole  of  a 
tsatator's  property,  the  annuitant  is  entitled  to  baye 
aay  deficient  which  baa  been  oceasioiied  by  the 
ooByesmoa  of  atoek,  aa  the  five  per  cents  into  the 
Ibor,  supplied  out  of  the  other  funds,  which  were  be- 
queathed to  other  persons.  Datki  r%  Wattier,  1  S. 
&S.4d3. 

An  annuity  to  Nathaniel  Pitts,  for  twenty-one 
yeaw,  if  the  grantor  abould  ccntiaoe  during  that 
period  possessed  of  oeitain  estates,  and  in  esse  of 
his  decease  within  that  texm,  to  such  child  or  chil- 
dran,  aa  Nathaniel  Pitts  should  appoint;  and  in 
defindt  of  appointment  to  all  of  them  eoually  ;  and 
if  no  ehild,  to  the  widow  during  her  widowhood,  ia 
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a  personal  grant  only ;  and  by  the  death  ofNathapiel 
Pitta  and  his  widow  without  Surviving  issue,  thu 
annuity  immediately  terminates.  Barford  y.  StuC" 
key,  1  Law  J.  C.P.  73,  a.  c.  1  Bing.  225 :  affirmed 
in  error,  3  Law  J.  K.B.  1,  a.  c.  3  B.  &  C.  308,  s.c. 
5D.&R.  118. 

Where  the  plaintiff  by  deed  oontiacted  to  aell 
and  convey  to  the  defendant,  certain  estates  left  him 
under  the  will  of  his  father,  chargeable  with  the 
payment  of  four  aeveral  annuities  to  his  sisters  j  thai 
defendant  ooveaanted  to  pay  such  annuities  as  ths 
aame  were  by  the  will  directed  to  be  paid ;  ^snd  (hat 
he  would  at  all  times  thereafter  save  and  iDdemmfy 
tbe  plaintiff  from  and  against  all  actioDs,  auits,  and 
demaods,  on  account  of  the  same  annuities,  or  in 
anywise  relating  thereto:    Held,  that  the  defen* 
dant  was  liaUe  to  the  payment'  of  auch  annuitiea^ 
although  it  was  objected  that  the  covenant  for  th» 
payment  of  them,  and  indemuifying  the  plaintiff, 
was  one  entire  covenant,  and  to  be  continued  as  a 
covenant  to  indemnify,  by  paying  such  annuities 
only  as  tbe  plaintiff  himself  would  have  been  bound 
to  have  paid  ;  and  that  he  waa  not  personally  liable 
to  pay  toem.    Saward  v.  Anstey,  3  Law  J.  C.P.  63, 
s.  0.  t  Bing.  519 :   affirmed  in  error,  4  Law  J. 
IsL.B.  1. 

Whether,  where  timber  has  been  cut  by  the> 
grantor  of  an  annuity,  charged  on  the  rents  and  pro- 
fits of  an  estate,  the  annuitant  has  or  has  not  a  nght 
to  be  paid  out  of  the  price,  ss  a  part  of  tlie  profit  of 
the  estate  charged  with  tbe  annuity,  ia  unsettled. 
Fairfield  v.  Westoti,  2  S.  &  S.  96. 

(B)  Of  the  Memorial. 

To  render  an  objection  to  the  memorial  of  an 
annuity  available,  the  defect  must  appear  upon  the 
pleadings  and  evidence.  Dunn  v.  CuUraft,  S  S.  & 
S.56. 

The  memorial  of  an  annuity  deed  must  state  the 
christian  names  of  the  witnesses*    Doe  v.  Brimley, 

6  D.  &  R.  292. 

And  if  only  the  initials  thereof  be  inserted,  the 
Ck>urt  will  set  aside  the  intruments  given  to  secura 
tlie  same.     Metcalfr,  Bowes,  5  B.  &  C.  258,  s.  c  .- 

7  D.  &  R.  773. 

Warrant  of  attorney  set  aaide  for  that  reasou. 
CJuek  V.  Jefferiet,  1  Law  J.  K.B.  244,  s.  c.  2  B.  & 
C.l,s.o.  3D.  &K.  185. 

Bnl  the  Court  will  not  set  aaide  a  warrant  of 
attorney  given  to  secure  the  payment  of  an  annuity, 
on  a  technical  objection,  as,  that  the  initials  of  the 
christian  names  of  tbe  witnesses  only  appear  in  the 
memorial,  if  much  time  (as  eighteen  years)  ban 
trsnspired  since  tbe  annuity  was  granted.  Contt  y« 
FhilUpe,  2  Law  J.  K.B.  154,  s.  c.  4  D.  &  R.  344. 

One  of  the  instmments  given  to  secure  an  annuity 
was  an  nnderUase,  In  the  memorial  it  was  stated 
to  be  *<  an  auienment  of  certain  hereditaments."  Th« 
Court  held,  that  it  was  not  necessary  to  set  out  the 
legal  operation  of  the  deed,  bat  that  it  waa  suffi- 
eient  to  use  words  in  the  sanae  sense  as  they  were 
commonly  used  and  understood,  and  that  the  word 
assignment  in  tbe  memorial,  when  the  writing  waa 
an  underlease,  did  not  invalidate  the  annuity.  Btti* 
Ur  y.  Capel,  2  Law  J.  ICB.  1,  s.  c.  2  B.  &  C  251, 
s.  c.  3  D.  &  R.  485. 

The  grantor  of  an  annuity  assigned  aeveral 
poUoies  of  insurance  on  his  own  life  to  the  gvaoit^ 
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wherabv  the  latter  was  the  better  able  to  insure  the 
life  of  the  former.  No  mention  of  such  an  assign- 
ment appeared  in  the  memorial :  The  Court  held, 
that  it  was  the  pecuniary  consideration  only  that 
need  be  stated  in  the  memorial,  and  that  there  was 
not  any  occasion  to  mention  the  assignment  Morrit 
T.  JoMt,  1  Law  J.  K.B.  S43,  s.  c.  2  B.  &  C.  989, 
s.  0.  3  D.  &  R.  963. 

On  the  marriage  of  his  daughter,  a  father  agreed 
to  pay  10,0001.  for  the  trusts  of  the  marriage  settle- 
ment He  died  in  doubtful  circumstances.  The 
husband  consented  to  take  from  bis  executora,  in 
lieu  of  it,  the  sum  of  5000i..  and  an  annuity  of  195/. 
for  his  life  :  The  Court  held,  that  such  an  annuity 
was  not  within  53  Geo.  3.  c  141,  and  that  it  was 
not  necessary  to  enrol  a  memorial  of  it  BlakB  y, 
AttersoU,  9  Law  J.  K.B.  193,  a.  c  9  fi.  &  C.  975, 
8.  c  4  D.  &  R.  549. 

The  53  Geo.  3.  c.  141.  a.  9.  4oes  not  extend  to 
cases  of  fair  and  hondjide  aale  of  an  interest  in  land, 
where  the  conaideration,  iu  whole,  or  in  part,  may 
be  an  annuity  to  be  paid  to  the  Tender ;  therefore, 
where  the  plaintiff  had  assigned  an  interest  in  coal 
mines  in  consideration  of  an  annuity  for  her  life, 
and  for  the  payment  of  which  a  bond  waa  con- 
ditioned :  Held,  that  such  a  bond  did  not  require 
enrolment  under  this  statue.  Jamn  t.  Jamtt,  5 
B.  Mo.  479, 8.  c  9  B.  &  B.  709. 

In  debt  on  bond  for  the  payment  of  an  annuity  of 
10/.,  granted  by  a  son  to  his  parents,  in  considera- 
tion of  their  giving  up  to  him  the  possession  of  a 
farm,  and  the  stock  thereon,  valued  at  300/. :  Held 
not  to  be  such  an  annuity,  as  to  require  that  the 
deed  should  be  enrolled  under  the  53  Geo.  3.  c  141. 
TetUy  r.  TttUy,  5  Law  J.  C.P.  155,  s.  c  4  Bing. 
915. 

An  annuity  bond,  under  the  17  Geo.  3.  c  96, 
need  not  be  registered  where  it  is  stated  to  be  given 
in  consideration  of  the  natural  love  and  affection 
which  a  aon  bore  towards  his  mother,  and  for  making 
some  provision  for  her  support  and  maintenance, 
notwithatanding  it  waa  abewn  that  the  mother  had 
sold  her  trade,  and  had  applied  the  money  arising 
therefrom,  together  with  whatever  money  ahe  pos- 
sessed, to  place  out  her  son,  for  the  purpose  of  es- 
tablishing him  in  business :  Held,  that  it  could  not 
be  considered  as  a  pecuniary  consideration.  Keati 
V.  Hick,  5  B.  Mo.  699 :  affirmed  in  error,  3  Law  J. 
KB.  145,  s.  c.  4  B.  &  C.  69,  s.  c.  6  D.  &  R.  68. 

Where  the  memorial  of  an  annuity  deed  waa  en- 
rolled within  thirty  days  after  its  execution  by  the 
grantee,  it  is  sufficient,  although  the  grantor  had  not 
then  executed  it ;  and  if  the  witnesses  to  the  deed 
m  actually  set  out  in  the  memorial,  it  ia  unneces- 
sary to  shew  that  the  deed  was  executed  by  all  the 
parties  in  their  presence.  Flight  v.  Buehnidge,  4 
Law  J.  C.P.  45,  a.  c.  3  Bing.  915 :  affirm^  in 
error,  5  Law  J.  K.B.  91,  s.  c  6  B.  &  C.  49,  s.  a  9 
D.  &  R.  113. 

A  deed  granting  an  annuity,  but  not  conveying 
any  property  to  secure  it,  is  properly  described  in 
the  memorial  as  a  "  grant  of  annuity,"  although  it 
sontain  a  release  to  the  grantor  of  a  former  annuity. 
Crowther  v.  Wenttoorth,  5  Law  J.  K.B.  159,  s.  c  6 
B.  &  C.  365. 

A  deed  containing  covenanta  for  the  payment  of 
an  annuity,  and  also  assigning  stock  for  securing- 
such  payment,  is  sufficiently  described  in  the  me- 


morial as  a  "  grant  of  annuity,"  Brmo*  r,  Lee, 
5  Law  J.  K.B.  946,  s.  c.  6  B.  &  C.  669.  « 

An  assignment  of  150/.,  part  of  the  dividends  of 
a  sum  of  stock  to  which  the  vendor  was  entitled  for 
life,  with  a  proviso,  that  the  purchaaer  ahould  not 
receive  any  part  of  the  dividenda  then  g^wing  due, 
but  a  proportionable  part  of  the  150/.,  is  a  grant  of 
an  annuity  to  that  amount,  and  must  be  memorial- 
iaed.  Charretie  v.  Vaum,  5  Law  J.  Chanc.  197,  a.  c. 
1  Sim.  153. 

A,  by  indentare,  in  consideration  of  11,000/., 
granted  to  B  an  annuity  for  the  life  of  A,  charged 
upon  A*s  estates  snd  redeemable ;  by  another  inden- 
ture of  the  aame  date,  A,  for  nominal  consideration, 
assigned  to  B  policies  of  insurance  on  A's  life,  to 
the  amount  of  11,000/.,  which,  having  been  effbcted 
several  years  previously,  were,  at  the  time  of  such 
assignment,  of  considerable  pecuniary  value,  and  in 
the  indenture,  B  covenanted,  in  case  the  annuity 
should  be  redeemed,  to  re-asaign  the  policiea  of  insu- 
rance to  A  ;  the  memorial  of  the  annuity  deed  stated 
11,000/.  to  have  been  the  pecuniary  conaideration 
for  the  annuity,  but  made  no  mention  of  the  assign- 
ment of  policies,  nor  was  there  any  memorial  of  that 
assignment:  Held,  by  the  Vice  Chancellor,  that 

Eartoftheaum  of  11,000/.  must  be  considered  as 
aving  been  paid  for  the  assignment  of  the  policies ; 
that  the  whole  of  the  11,000/.  waa  not  paid  for  the 
annuity ;  that,  therefore,  the  memorial  did  not  atate 
the  pecuniary  consideration  truly,  and,  conse- 
quently, that  the  annuity  waa  void.  Morrit  v.  Jonet, 
1  Law  J.  Chano.  143. 

(C)  Op  the  Consideratiok. 

It  is  the  duty  of  a  grantee,  in  the  case  of  the  grant 
of  an  annuity,  to  watch  the  conduct  of  his  agent 
during  the  negotiation.  Where,  therefore,  the  agent 
retained  part  of  the  consideration  money  for  a  debt 
due  to  him  from  the  grantor,  as  well  as  for  the  ex- 
penses attending  the  deeds  bv  which  the  annuity 
was  secured  at  the  time  of  the  execution, — the 
Court  set  aside  the  annuity  on  terms,  although  the 
grantee  was  not  privy  to  the  tranaactiou.  C^Uan  v. 
Porter,  3  Law  J.  C.P.  43,  s.  c  9  Bing.  370,  s.  c.  9 
B.  Mo.  703. 

Where  the  agent  retained  part  of  the  considera- 
tion money,  for  a  debt  alleged  to  be  due  to  himaelf, 
the  annuity  was  set  aside  on  the  terms  of  paying 
back  to  the  grantee  the  principd,  and  intoreat  at  the 
rate  of  5  per  cent.  Gorton  v.  Champneyt,  and  Co' 
vetUry  v.  Ckampneyt,  1  Law  J.  C.P.  109,  s.  c.  1 
Bing.  908,  s.  c.  8  B.  Mo.  309. 

So  also,  at  the  instance  of  the  anrety,  the  annnity 
deeds  were  set  aside  by  xesson  of  a  retainer  by  the 
grantee'a  agent  of  a  sum  of  money,  to  pay  the  first 
year'a  annuity.  Mence  v.  Hammond,  6  B.  Mo.  491. 

Where  the  sum  of  910/.  waa  paid  to  the  grantor 
of  an  annnity  by  the  agent  of  the  grantee,  and  im- 
mediately returned  by  the  former  to  the  latter,  who 
then  handed  the  latter  1/.  only,  and  retained  165/. 
for  his  coste  in  negotiating  the  tranaactiou,  tha 
Court  ordered  the  annuity  to  be  set  aaide,  and  the 
deeda  delivered  up  to  be  cancelled.  Henry  v. 
Taylor,  3  Law.  J.  C J*.  995,  a.  o.  3  Bing.  177. 

Where  the  grantee  of  an  annuity,  without  par- 
ticipation or  knowledge  of  any  intended  retainer  of 
part  of  the  conaideration  mdney  by  his  nttomey, 
attends  himself  and  pays  the  whole  of  ^e  conaidera- 
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tion  money  to  tbe  gnntor,  be  will  not  be  bound  by 
any  enbeequent  improper  retainer  of  part  of  that 
money  by  his  attorney. 

Bntotberwise,  if  he  employ  his  attorney  to  pay  o^er 
the  money.   FUght  y.  Greenway,  5  Law  J.  K.B.  1 37. 

The  payment  of  the  consideration  of  an  annuity 
will  be  presumed  after  the  lapse  of  twenty  years, 
OTen  though  the  attesting  witness  has  no  distinct 
rscoUection  whether  it  was  paid  in  his  presence  or 
not,  and  although  there  is  no  receipt  indorsed  on 
the  deeds.  HatUmy.  DiggUt,  1  C.  &P.  398. [Best] 

Where  an  annuity,  granted  by  securities  which 
are  roid  under  the  Annuity  Act,  has  been  paid 
during  the  whole  specified  time,  and  the  contract 
is  therefore  performed,  no  action  can  be  brought  to 
vecorer  back  the  consideration  money.  Davi*  r. 
Bryan,  5  Law  J.  K.B.  257,  s.  o.  6  B.  &  C.  651. 

A  grants  to  his  sister  an  annuity,  in  consideration 
of  natoral  lore  and  affection ;  she  may  prove  that 
the  ^[rant  was  made  also  in  consideration  of  her 
mamage,  and  she  will  then  be  entitled  to  daim  as 
a  specialty  creditor  of  the  grantor.  Tanntr  v.  Byne, 
5  Law  J.  Chane.  1S5,  s.  c.  1  Sim.  160. 

A  oorenant  by  the  husband  to  secure  to  his  wife 
an  annuity,  danng  her  life,  in  case  she  should  sur- 
▼ire  him,  is  a  sufficient  consideration  to  support  the 
grant  of  an  annuity  by  the  wife's  father.  £f  parte 
Drayeott,  2  G.  &  J.  S83. 

(D)  Op  Vacating. 

The  words  in  the  17  Geo.  3.  c.  t6.  s.  4,  "  it  shall 
and  may  be  lawful  for  the  Court  to  order  and  set 
aside,"  &c.  are  not  imperatiTe,  but  give  the  Court  a 
discretionary  power  over  annuities.  GirdUtton»  r. 
AUan,lLMwJ.  K.B.  18, s.  c.  1B.&  C.61,  s.o. 2 D. 

The  Court  will  not  order  an  annuity  deed  and 
other  securitieson  which  it  is  founded  to  be  delivered 
up  to  be  cancelled,  although  void  under  the  statute 
17  Geo.  3.  c.  S6 ;  but  will  only  set  aside  the  war- 
rant of  attorney  and  judgment  entered  up  thereon, 
although  one  of  the  grantors  was  an  infant  at  the  time 
of  the  grant,  and  aluiough  there  were  two  grantees, 
and  it  appears  on  the  face  of  the  memorial  that  there 
waabntone  only.  Starton  r.  TomUnt,  3  Law  J. 
C.P.  101,  a.  c.  9  Bing.  475. 

An  annui^  having  been  set  aside,  and  the  Pro* 
thonotary  directed  to  ascertain  what  was  due  for 
principal  and  interest :  Held,  that  the  grantee  was 
entitled  to  his  expenses  incurred,  with  reference  to 
the  conveyances  of  the  annuity.  WiUiamMm  v. 
Gooid,  1  Bing.  316,  a.  c.  7  B.  Mo.  579. 

An  annuity  will  be  set  aside,  on  the  termsof  paying 
back  to  the  grantee  the  principal,  and  interest  at  the 
rate  of  5  per  cent,  where  it  appears,  that  the  agent 
of  the  grantee  has  kept  bsok  psrt  of  the  considera- 
tion money,  for  a  debt  alleged  to  be  due  from  the 
grantor  to  himself.  Gorton  r.  Champmiyi,  and  Co' 
9$ntry  v.  Champneyi,  1  Law  J.'CP.  109, 1  Bing. 
f87,  a.  c.  7  B.  Mo.  579. 

If  the  agent  of  the  grantees  of  an  aanuity  retain 
•  oonsidenble  portion  of  the  consideration  money, 
not  only  to  defray  the  expense  of  preparing  the  in- 
strumenta,  but  suffioient  to  pay  the  amount  of  the 
first  year's  annuity ;  the  Court  will,  at  the  instance 
of  the  surety,  set  aside  die  deeds  on  his  undertaking 
to  return  the  principal  with  interest.  Jtfirnee  y. 
IfssimoNif,  6  B.  Mo.  491. 


The  lapse  of  a  period  of  nine  years,  is  not  a  con- 
clusive ODJection  against  the  Court  entering  into 
the  question  affecting  the  validity  of  an  annuity 
deed,  in  respect  of  part  of  the  consideration  money 
having  been  retained : 

Nor  is  the  death  of  the  grantee  such  a  conclusive 
objection  : 

Nor  that  the  grantee,  who  intrusted  the  money 
to  his  attorney  to  pay  over,  was  ignorant  of 
the  fact  that  the  attorney  retained,  or  obtained  a 
return  of  part  of  the  consideration  money. 

And  accordingly  the  Court,  on  the  merits,  set 
aside  an  annuity,  although  the  case  presented  each 
of  these  objections.  Cole  v.  Gardner — FinUy  y. 
tame,  5  Law  J.  K.B.  79,  s.  c.  6  B.  &  C.  105. 

The  securities  for  an  annuity  were  set  aaide  afler 
a  lapse  of  six  years,  upon  the  ground  of  the  con- 
sideration money  not  being  the  property  of  the 
party  described  in  the  securities,  but  the  property 
of  C,  and  the  name  of  the  person  in  whose  behalf 
the  money  was  paid,  not  having  been  correctly 
stated  in  the  receipt,  C  being  alive,  and  having  claim- 
ed the  consideration  money,  and  stated  the  annuity 
to  be  his  property.  WilUamt  v.  Hoekin,  8  Taunt 
435. 

Where  a  considerable  portion  of  the  consideration 
money  was  retained  by  the  agent  of  the  grantee  of 
an  annuity,  for  the  expense  of  deeds,  journeys^  &c. 
the  Court,  notwithstanding  the  lapse  of  ten  years, 
set  aaide  the  annuity  on  the  terms  of  an  account 
being  taken,  and  the  defendant  undertaking  to  pay 
what  might  be  due,  for  principal  and  legal  interest 
WHUamion  v.  Goold,  1  Law  J.  C.P.  78,  s.  c.  1  Bing. 
S34,  s.  c.  7  B.  Mo.  579. 

S,  having  occasion  to  raise  2800f .  by  way  of  an* 
nuity,  desired  the  annoitiea  to  be  divided  into  three ; 
the  conaideration  for  all  three  was  paid  at  one  time 
and  place  to  one  person,  who  was  agent  to  all  the 
grantees,  and  he  retained  300/.  for  the  expenses  of 
all  three  annuities  :  Held,  that  all  three  might  be 
set  aaide  on  equitable  terms  on  account  of  thia  re- 
tainer, although  the  SOOL  was  retained  in  a  bank 
note,  which  formed  part  of  the  conaideration  money 
of  only  one  of  the  granteea.  Jonee  v.  Silbersehilt — 
Chappell  V.  tamo^^WorsUy  v.  tame,  5  Law  J.  CJ*. 
24,  s.  c.  4  Bing.  26. 

A  party  outlawed  in  the  King*s  Bench,  in  an  action 
to  recover  the  arrears  of  an  annuity,  cannot  be  heard 
in  the  Common  Pleas,  on  a  motion  to  set  aside  the 
annuity.  Louket  v.  Holbeaeh,  6  Law  J.  C.P.  ST, 
8.  c.  4  Bing.#19,  a.  o.  1  M.  &  P.  126. 

(£)  Ofredebhino. 

The  son  grants  an  annuity  secured  upon  a  living, 
of  which  he  is  incumbent  and  bis  father  patron : 
The  annuitant  having  proceeded  to  a  sequestration 
of  the  living,  for  payment  of  his  arrears,  the  father 
assures  him,  that  he  will  sell  the  advowson,  and  re- 
deem the  annuity  out  of  the  proceeds  of  the  sale ; 
and  the  annuitant,  relying  on  that  assuranee,  with- 
draws the  sequestration;  subsequently,  the  advow- 
son is  sold,  and  the  son  vacates  the  Uving,  so  ss  to 
defeat  the  annuitant's  security :  Held,  that  the  sin- 
nuitant  cannot  compel  the  father  to  perform  his 
agreement  to  redeem,  inasmuch  ss  that  agreement 
was  an  agreement  without  consideration.  Simpton 
y.  HiU,  2  Law  J.  Chano.  32. 
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(T)  When  grant  op,  toid  or  voidable. 

A  bill  by  t  woman  tgaiiuit  a  defendant  with  wbon 
ahe  had  cohafaited,  and  who  was  known  to  her  at  the 
time  of  the  cohabitation  to  be  a  maxtied  man,  pray- 
ia|^  the  specific  performance  of  an  agreement  to 
settle  an  annuity  upon  her,  (which  agreement  waa 
contained  in  a  letter  written  by  him  after  their  co- 
iMbilation  waa  at  an  end,)  and  payment  of  the 
artean  of  the  annai^,  cannot  be  saataioed;  but 
she  and  her  ^ildren  may  anstain  a  bill  which  al* 
leges  ^at  the  defendant  had  made  a  prorision  for  her 
and  thetn,  by  a  deed  duly  exoented  and  deliTBred, 
and  which  praya  for  the  production  of  the  «ane« 

The  person  to  i^hom  the  deed  waa  deKrered  need 
not  be  made  a  party,  the  biU  containing  an  allega- 
Ikm  that  the  defendant  had  gotten  it  back  into  his 
possession.   ■  r.  Motel^,  1  Law  J.  Chanc.  18. 

Where  a  testator  directed  n  freehold  to  be  sold, 
and  the  produce  applied,  together  with  so  much  of 
the  personal  estate,  as  ahonld  be  neeessanr  to  secure 
«n  annnity  of  SOL  a  yeMv  for  the  life  of"^  A  B,  and 
after  the  death  of  A  6,  the  prinoipal  to  descend  to 
a  charity:  Held,  that  the  raiaritable  beqnest  was 
Toid  as  to  the  proceeds  of  the  real  estate,  but  valid 
aa  to  the  Bmn  acqnired  from  the  peraoai^  eatate  to 
secmce  the  annuity.     Wait$  v.  WtAb,  6  Mad.  71. 

A  grant  of  an  annuity  is  void,  where  a  material 
oircnmstance,  known  to  the  grantee,  was  not  com- 
namicated  to  the  grantor.  Pophmn  v.  Brooke,  6  Law 
J.  Chanc  184. 

If  the  purehase-money  of  an  annuity  l^  stock  in 
the  funds,  and  it  is  to  be  redeemed  by  replacing 
stock,  it  will  be  a  Question  for  the  jury,  under  the 
otrcnmstances  of  the  esse,  to  say,  whether  it  was 
done  with  a  view  of  ekiding  the  laws  against  nsury. 
Doe  d€m.  Wiikintm  v.  HavUngt,  1  Law  J.  K.B.  77. 

(G)  Payments  in  liquidation  of. 

Where  an  agent,  who  had  negotiated  an  annuity 
between  the  grantor  and  gnntee,  and  was  appointed 
receiver  of  the  rents  of  the  estate  on  which  it  was 
charged,  advanced  money  to  the  grantee  in  antici- 
pation of  the  receipt  of  arreara,  receiving  from  the 
grantor,  on  the  money  thus  advanced,  the  uanal  and 
ordinary  commiaaion  of  two  and  a  half  per  oent  on 
annuity  payments ;  but  no  sasignment  ot  die  aneara 
Waa  taken,  nor  waa  any  atipulation  made  fbr  the 
pa3rment  of  interest :  Held,  that  sneb  sdvanceamnst 
be  considered  aa  paymeati  made  in  liquidation  of 
the  arrears  of  the  annuity ;  and,notwi(Mtanding  the 
eatatea  proved  inaufficient  to  pay  the  annuity,  or  re- 
imburse the  agent  the  money  he  had  advanced,  the 
grantee  could  not  issue' execution  for  more  then  was 
due,  after  deducting  the  money  received  finm  the 
agent  Carroll  V.  Gcold,  1  Law  J.  C.P.  46,  s.  o.  1 
Bing.  190,  s.  c.  7B.Mo.  621. 

The  defendant,  as  soivty  for  the  grantor  of  in 
annoity,  ezecoted  a  warrant  of  attorney,  to  confess 
judgment  as  a  collateral  secority  for  tta  due  and 
regnlar  paymrat  The  annuity  becoming  consider^ 
ably  in  anoar,  theagents  who  negotiated  the  busiBeM 
between  the  grantor  and  grantee,  advanced  to  tbo 
latter  a  lange  som  of  money  out  of  their  own  private 
funds,  in  antiotpalion  of  the  accruing  renti,  dednet- 
ing  the  usnal  commiarion  charged  by  them  on  the 
raceipt  and  pkjrmont  of  annuities.  These  sdvances 
were  made  under  the  su^iposttion,  that  the  RecoritieB 


to  tbo  aatattltant  woold  be  anilabla  in  Aeir  bands 
to  the  extent  of  the  money  advmnoed :  Held,  that 
such  advances  must  be  considered  as  paymenta  made 
on  account  of  the  principal,  and  operate  to  tho  ex- 
tinguishmelit  of  the  Uability  of  the  surety ;  and  that 
the  agenta  had  no  equitable  title  to  enforce,  in  the 
name  of  the  gnntee,  the  judgment  obtained  in  hia 
name,  against  the  surety  for  the  amonnt  of  the 
money  ao  advanced.  WUliamaim,  v.  G&old,  1  Law 
J.  C.P.  38,  s.  c  1  Bing.  171,  s.  c.  7  B.  Mo.  679. 

(H)  Action  For. 

The  giantor  of  an  annoity  cannot  asaintain  an 
action  of  debt,  at  common  law,  nor  by  the  8  Ann. 
c  14,  to  reeowrer  the  arceara  of  an  annuity  for  lile^ 
issuing  out  of  freehold  lands.  KtUy  v.  Chtbb$,  6 
B.  Mo.  S35,  s.  c  3  B.  &  8. 180. 

Where  a  contract  recited,  that  it  had  been  i^rfeed 
to  sell  an  annmty  secured  npon  property  in  poases- 
nion  of  the  grantor,  bat  dia  not  oontain  words  of 
present  grant :  Held,  that  an  action  coold  not  be 
maintained  upon  it  in  a  court  of  law,  even  though 
it  had  been  enrolled.    In  n  Lothe,  S  D.  &  R.  6Q3L 

(I)  Principal  and  Surety. 

The  surety,  under  an  annmty  deed,  mayaintain 
an  action  aoainst  the  prinoipal,  for  the  value  of  an 
annuity  redeemed  by  him  subsequently  to  the  baak- 
ruptcy  of  the  principal.  Watkim  v.  Flanagan,  1 
Bing.  413,  a.  c.  3  B.  6c  A.  186,  s.  c.  8  B.  Mo.  480, 
a.  e.  13  Price,  34. 

A  surety  under  an  annuity  deed,  having  redeemed 
the  annuity  afler  the  bankruptcy  of  the  grantor, 
sued  the  grantor  on  a  bond  of  indemnity,  and  ob- 
tained judgment  for  arrean  since  the  bankruptcy, 
and  the  price  of  redemption.  The  Court  of  Chan- 
cery would  not  restrain  him  by  injonetion,  from 
suing  out  execution  for  tho  arrears :  ihaare,  ss  to 
tbo  price  of  redemption.  Wathbu  v.  'Fktmagan,  6 
Mad.S80. 

A  defendant  in  execution,  as  surety  for  tho  psy- 
ment  of  an  annuity^  cannot,  after  he  has  obtained 
an  order  to  set  it  aside,  on  tho  condition  of  enteiing 
into  aa  account  and  paving  the  balance,  and  where 
the  principal  afterwards  succeeded  in  setting  aside 
the  deed  itself,  be  dischsrged  ftom  custody,  irithoot 
preriously  complying  with  the  condition  of  the  Cnt 
order  obtained  by  bim.  IKii/isaiaon  v.  Geoid,  1 
Law  J.  C.P.  100,  a.  c.  1  Bing.  f  74. 

A  gnnts  an  annuity  to  C,  and  the  indentare  by 
which  he  grants  it  contains  an  aasignment  of  certain 
property,  including,  among  other  things,  two  ships, 
to  I),  as  a  trostee  for  C,  as  a  aecaritpr  for  the  an- 
naitT,  which  is  sbo  secnrad  bythe  jmntandaeveral 
bond  of  A,  and  of  B,  aa  his  aaraty^;  C  and  D  not 
having  complied  with  the  formalitioB  required  by  tbo 
Registry  Act,  A  sells  the  ships,  receives  the  pro- 
ceeds, and  shortly  afterwards  booooMS  baakrapt; 
the  remainder  of  the  aasigned  property  turns  out 
not  to  be  a  sufficient  security,  and  C  caUs.  upon  B, 
the  surety,  for  paysBont:  Held,  diat  ao  muoh  of  tho 
loss  aa  was  ocoasionod  by  the  sale  of  die  sfaiba,  must 
be  borne  by  the  grantee  of  the  ammtU,  and  not  by 
the  surety.  Capd  v.  Biufer,  4  Law  J.  Ghaoe.  69, 
s.  0. 1 8.  &  8. 457. 

Two  persons  had  by  difforedtdoeds  twoaaoattios 
granted  to  them.  A  third  penon,  for  a  osnaidMra- 
tion,  covenanted  that,  if  tbsy  w«a  toot  paid  th«ir 
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rannitiet  bj  the  grantor,  he  would  psy  nnto  them 
(naming'  them  both),  their  txeeutors,  or  administra- 
tora,  the  said  annaities :  The  Court  held,  that  the 
lepresentative  of  one  of  the  annuitants  could  sue 
alone  on  that  covenant,  without  joining  the  other  in 
the  action.  Withers  r.  Bircham,  S  Law  J.  K.B.  SO, 
8.  c.  3  B.  &  C.  S54,  s.  c.  5  D.  &  R.  106. 

If  one  of  three  sureties  for  the  payment  of  an 
annuity  has  paid  the  arrears  thereot,  and  a  aecond 
has  become  insolvent,  the  third  will  not,  at  law,  be 
compelled  to  make  contribution  of  more  than  one 
third  of  the  money  so  paid. 

But  the  plea  of  bankruptcy  and  certificate  will  be 
no  defence  by  such  third  surety  against  an  action  for 
contribution,  in  respect  of  money  paid  on  account 
of  the  annuity,  by  a  co-surety,  subsequent  to  the 

bankrupt<nr. 

The  assignment  of  an  annuity  for  a  valuable  con- 
sideration to  a  person  who  is  no  party  to  the  deed 
by  which  it  is  granted,  part  of  the  consideration 
being  paid  by  Uiat  party,  and  part  by  one  of  the 
auretiea  who  has  covenanted,  and  also  conveyed 
atock  for  the  payment  of  the  same,— -«n  agreement 
being  entered  into  between  the  assignee  and  suoh 
surety,  that  the  assignee  shall  retain  out  of  the 
annual  payments,  uptil  he  has  been  reimbursed  the 
principal  aum  advanced  by  him,  and  interest  thereon, 
and  that  afterwards  the  annuity  shall  be  for  the 
benefit  of  the  surety, — ^will  not  operate  as  an  extin- 
guishment of  the  annuity,  nor  discharge  the  other 
sureties  from  their  liabili^  to  make  contribution. 
Brown  v.  Lee,  5  Law  J.  K.B.  376,  s.  c  6  B.  &  C. 
689. 

(K)  ProOEEDINGS  in  oases  op  BANKRVPtCY. 

Where  the  title  deeds  of  a  bankrupt's  real  estate 
have  been  deposited  for  the  security  of  an  annuity, 
the  Court  will  order  the  annuity  to  be  discharged, 
and  the  arrears  to  be  paid  up  to  &e  date  of  the  com- 
mission.    Ex  parte  Slack,  1  G.&tJ,  346. 

Before  suing  the  surety  of  the  grantor  of  an  an- 
nuity, in  respect  of  arrears  of  the  annuity,  where 
the  grantor  has  become  bankrupt,  the  value  of  the 
annuity  must  be  ascertained  by  the  commissioners, 
although  the  annuity  was  granted,  and  the  grantor 
became  bankrupt,  previously  to  September  1825. 
Bell  V.  BUton,  6  Law  J.  C.P.  141,  s.c.  4Bing.  615, 
s.c.  1M.&P.574. 


APOTHECARY. 
[See  Surgeon  and  Apothecary.] 
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(A)  When  and  to  what  Courts  it  lies. 

No  appeal  lies  under  a  statute,  unless  it  be  ex* 
pressly  given  by  the  same.  Rex  v.  the  Justieet  of 
the  hundred  of  Ca$hiobury,  S  D.  &  R.  35. 

The  commissioners,  appointed  by  the  59  Geo.  3. 
c;  31,  and  the  Conventions  for  liquidating  the  olatau 
of  British  subjects  on  the  Ftanoh  Government, 
awsird  a  sum  of  money  as  a  oompeuaatxo&  to  A,  who 
clatms  as  executor  to  B,  to  whom  an  eatate  in  France, 
oonfiscatedxn  1792,  is  represented  as  having  belongp- 
ed  ;  a  plaintiff,  who  never  made  any  olaim  before 
the  octmmissionerB,  files  her  bill  for  the  moiety  of 
the  flnm  awarded,  upon  the  ground  that  a  moiety  of 
the  estate  belonged  to  the  wife  of  B,  upon  whose 
death  the  right  descended  to  her  children,  and,  upon 
their  death,  without  issue,  devolved  to  the  plaintiff: 
Held,  by  the  Vice  GhanceUor,  that  the  Court  of 
Chancery  had  no  jurisdiction  over  ^e  question ; 
and  that  the  award  of  the  comnussioneta  was  final, 
as  to  both  the  legal  and  the  equitable  rights  of  any 
perMms  olaiming  an  interest  in  the  subjects  which 
had  been  confiscated,  or  in  the  cosBpensation  which 
had  been  awarded.  Hill  v.  Reardon,  4  Law  J. 
Cboic.  197,  a.  c.  2  S.  &  S.  431. 

But,  on  appeal  to  the  Liard  Chancellor  (Eldon), 
althougfa,  under  .the  oircnmstanoeB,the  Court  would 
not  intvfere  to  relieve  the  plaintiff,  it  was  held,  that 
where  a  person  in  whose  favour  an  adjudication  has 
be^  made  by  the  commissioners  or  the  Privy 
Council,  is  affected  by  a  trustor  by  fraud,  the  Court 
has  jurisdiction  to  enforce  the  trust  or  relieve  against 
the  fraud.  And,  mnble,  that  these  Conventions, 
and  the  act  for  carrying  them  into  effect,  do  not  ez- 
olude  the  jurisdiction  of  a  Court  of  Equity  to  eza- 
Bune  and  enforce  equities  attaching  upon  the  com- 
peaaation  in  the  hands  of  the  person,  in  whose 
nvour  the  award  of  the  commissioners  has  been 
made.     Hill  v.  Rtardon,  %  Russ.  606. 

No  sppeal  lies  to  the  House  of  Lords,  on  an  order 
made  by  the  Court  of  Exchequer,  consequent  upon 
a  judgment  of  the  Barons  in  a  matter  of  extent. 
Wall  V.  Attorney  General,  11  Price,  643. 

From  the  oBScial  of  a  royal  peculiar,  the  appeal 
lies  direct  to  the  Court  of  Delegates,  and  not  to  the 
intermediate  jurisdiction  of  the  Bishop  of  the  dio* 
cess.     MUUr  v.  Blomnfield,  1  Add.  499. 

An  appeal  from  the  Dean  and  Chapter  of  Exeter, 
lies  to  the  Court  of  Arches,  and  not  the  Consistory 
Court  of  Exeter.    Parkham  v.  Templar,  3  Phil.  333. 

An  appeal  lies  from  the  Special  Petty  Sessions  to 
the  General  Quarter  Sessions,  where  the  former  have 
dismissed  an  application  under  the  3  Geo.  4.  c.  33. 
s.  2,  in  consequence  of  a  misconception  of  the  law, 
and  not  upon  the  merits  of  the  case.  Rex  v.  Tucker  ^ 
3  B.  &  C.  544,  a.  c.  5  D.  &  R.  434. 

The  Court  of  King's  Bench  have  not  the  power 
of  ordering  an  appeal  against  an  order  of  removal, 
to  be  heard  at  the  sessions  of  a  county  next  adjoin- 
ing a  city  and  county  of  itself,  even  though  all  the 
justices  of  the  latter  are  intereated  in  the  event  of 
the  appeal.  Rex  v.  the  Justiea  of  Kent,  5  Law 
J.  M.C.  45. 

(B)  Notice  of. 

Where  notice  of  appeal  against  an  order  of  filia- 
tion was  given  in  the  following  form : — *'  I,  A.  B. 
office,  intend  at  the  next  quarter  sessions  to  be 
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holden,  &c.  to  conUDence  and  profteeote  an  appeal 
against  an  order  of  filiation,  made  Uc,  whereby  I 
was  adjudged  to  be  the  father  of  a  bastard  child, 
bom  on  the  bodj  of  C  R,  and  chargeable  to  the 
parish  of  S  ;'*  it  was  bolden  insuflBcient,  as  the  staL 
9  Geo.  3.  c.  68.  s.  5,  required  that  the  cause  and 
matter  of  appeal  ahould  be  specially  stated.  Rex 
r.  the  Juttieet  of  Oijord$hire,  1  B.  &  C.  279,  s.  c. 
as  Rex  ▼.  the  Juitiee*  of  Gloucester,  S  D.  &  R.  496. 

Where  a  sUtute  gives  a  right  of  appeal  against 
acts  done  in  pursuance  thereof,  to  "  parties  aggrier- 
ed,"  by  such  acts,  the  notice  of  appeal  must  state 
that  the  appellant  is  a  party  aggrieved  by  the  act 
of  which  he  complains.  Rex  v.  the  Juttieet  of 
the  Wtit  Riding  of  Yorhthire,  6  Law  J.  M.C.  59, 
s.  c.  7  B.  &  C.  678,  s.  c.  1  M.  &  R.  547 :  s.  p. 
Rex  T.  the  Juttieet  of  Etsfx,  5  Law  J.  M.C,  65,  s.  c 
5  B.  &  C.  431,  s.  c.  7  D.  &  R.  658. 

A  notice  of  appeal  against  a  poor  rate,  on  the 
ground  that  the  rate  does  not  specify  the  property 
in  respect  of  which  it  is  imposed,  must  sUte  that 
objection  on  the  face  of  it.  Rex  r.  Bromyard,  6 
Law  J.  M.C.  100,  s.  c.  8  B.  &  C.  24,  s.  c.  2  M.  U 
R.380. 

SembU,  that  the  notice  of  appeal  against  an  order 
of  justices  upon  a  surveyor  of  highways,  to  pay 
a  composition  for  statute  duty,  under  4  Geo.  4*  c.  95. 
B.  87,  need  not  be  within  ten  days  of  the  making  of 
the  order,  but  is  in  time  if  it  be  within  six  days  of 
the  service  thereof,  upon  the  party  appealing.  Rex 
r.  the  Juttieet  of  Laneathire,  6  Law  J.  M.C.  119. 

Clauses  in  a  local  act,  providing  that  persons 
agg^eved  by  the  commissioners,  appointed  to  carry 
it  into  execution,  should  appeal  to  the  quarter  ses- 
sions, and  that  twenty-one  days  notice  should  be 
given  before  any  action  or  suit  was  commenced  for 
anything  done  m  pursuance  of  the  act,  do  not  apply 
to  the  case  of  a  person  claiming  as  an  incumbrancer 
of  the  rates,  which  the  act  gave  authority  to  assess 
and  levy,  and  instituting  his  suit  in  order  to  give 
effect  to  his  incumbrance.  Drewry  v.  Bamet,  3 
Ruse.  94. 

(C)  Limitation  to. 

Where  a  county  rate  was  made  under  a  local  act, 
54  Geo.  3.  e.  103,  giving  a  certain  right  of  appeal: 
Held,  that  nevertheless  a  party  aggrieved  had  the 
larger  right  of  appeal  given  by  the  55  Geo.  3.  c.  51, 
which  applies  to  all  acta  relating  to  county  rates 
theretofore  passed,  whether  local  or  general.  The 
King  T.  the  Juttieet  of  Buekinghamthire,  5  Law  J. 
M.C.  93,  s.  c.  7  B.  &  C.  3. 

(D)  Nature  and  effect  of. 

An  appeal  from  the  Rolls,  or  the  Vice  Chancellor, 
to  the  Lord  Chancellor,  is  only  a  rehearing. 
WiUiamt  t.  Goodehild,  t  Russ.  91. 

An  appeal  does  not  render  a  sentence  a  nullity, 
but  only  suspends  its  consequences.  Blt/th,  formerly 
Soden,  v.  Blyth,  l^Add.  312. 

(£)  Evidence. 

Semble — ^Matter  notbroughtbefore  the  Court  below, 
being  neither  stated  in  the  pleadings  or  otherwise, 
not  having  been  proved  in  evidence,  will  be  ad- 
mitted and  acted  upon  as  the  ground  of  decision  in 
cases  of  appeal  to  the  Lords.  Noel  v.  Noel,  (on 
appeal  from  Exc.)  12  Price,  213. 


(F)  In  the  Court  of  Admiralty. 

No  principle  is  better  established  in  this  Coort, 
than  that,  where  there  is  an  appeal,  the  property  in 
question  cannot  be  withdrawn  bat  upon  security 
given  for  the  value. 

Bail  must  be  given  in  the  case  of  a  real  bond  Jlde 
appeal. 

An  appeal  is  not  frivolous  and  insincere,  merely 
because  it  is  afterwards  advisedly  withdrawn. 
Woodbridge,  1  Hag.  77. 


APPOINTMENT. 
[See  Power.] 


APPORTIONMENT. 

A,  being  seised  in  fee  of  a  manor  subject  to  an 
executory  devise  over,  purchases  a  (arm,  conaisting 
partly  of  copyholds  holden  of  the  manor,  and  partly 
of  freeholds ;  the  copyholds  are  aurrendered  to  him 
and  his  heirs,  and  the  freeholda  are  conveyed  to  him 
and  his  heirs :  under  an  indosuEe  act,  certain  lands 
are  allotted  to  him  and  his  heirs  in  respect  of  the 
estate  thus  purchased :  afterwards  B  becomes  entitled 
to  the  manor  under  the  executory  devise:  Held, 
upon  a  bill  filed  by  B  against  the  devisee  of  A,  that 
B  was  entitled  to  so  much  of  the  allotment  as  was 
made  in  respect  of  the  copyholds.  King  v.  Moody, 
4  Law  J.  Chanc.  227,  s.  c.  2  S.  &  S.  579. 

In  a  suit  for  the  administration  of  a  testator's 
assets,  after  the  decree  on  further  directions  had 
sanctioned  payments  made  by  the  executor  in  dis- 
charge of  legacies,  and  had  directed  the  fund  in 
court  to  be  apportioned  among  the  other  legatees,  a 
creditor  obtained  permission  to  prove  his  debt ;  the 
Master  subsequently  reported  a  debt  to  be  due  to 
him,  but,  in  the  meantime,  the  fund  had  been  appor- 
tioned, and  part  of  it  had  been  paid  over,  while  ths 
remainder  had  been  carried  to  the  account  of  parti- 
cular legatees :  Held,  that  the  creditor  was  entitled 
to  receive  out  of  the  funds  of  the  legatees  so  remain- 
ing in  court,  not  the  whole  of  the  debt,  but  only  a 
part  of  it,  bearing  the  same  proportion  to  the  whole, 
as  the  legacies  given  to  those  legatees'  bore  to  the 
whole  amount  of  the  legacies  given  by  the  will. 
Cilletpie  v.  AUiander,  3  Iluss.  130. 


APPRAISEMENT. 

A  written  stamped  appraisement  is  not  necessary 
to  prove  the  value  of  goods,  if  the  broker  speaks  of 
it  merely  from  recollection.  Stafford  v.  Clark,  1  C. 
&  P.  25.  [BuzTOugh] 


APPRENTICE. 

[Bee  Settlement.] 

Where  a  tobacconist  took  an  appientiee,  with 
whom  he  received  a  premium,  ana  covenanted  to 
instruct  and  maintain  him — in  an  action  on  that 
covenant  the  master  pleaded,  that  the  apprentioo 
refiued  to  obey  his  orders,  and  left  his  house,  ^7^9 
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tbftt  bo  would  not  retarn  tgain.  To  which  it  was 
replied,  that  afterwards  the  apprentice  retomed  and 
offered  to  obey  bis  commands,  but  the  master  refused 
to  receire  bim :  Held,  that  if  the  apprentice  had, 
Wider  these  eircumstanees,  stopped  away  an  unrea- 
sonable time,  which  ought  to  have  been  stated  in  a 
rejoinder,  the  master  woald  have  been  justified  in 
not  receiving  him ;  but  that  he  was  not  at  liberty  to 
torn  him  away,  or  refuse  to  admit  his  apprentice 
into  his  house  for  misconduct,  and  absenting  himself 
for  a  few  days,  but  should  have  sued  on  his  cove- 
nant. WifutoM  T.  Linn,  1  Law  J.  K.B.  126,  s.  c. 
1  B.  &  C.  460,  s.  c.  2  D.  &  R.  465. 

A  executed  an  indenture  of  apprenticeship,  (to 
which  was  appended  a  printed  notice  for  the  inser- 
tion of  the  premium,  &c.  under  stat.  5  Geo.  3* 
c.  49.)  by  which  A  bound  her  son  apprentice  to  B, 
and  A  paid  a  premium.  The  indenture  did  not  con- 
tain any  statement  respecting  the  premium,  and  was 
not  stamped.  The  indenture  being  invalid  for  want 
of  sucK  statement,  and  not  having  been  stamped 
withsyw  period  limited  :  It  was  held,  that  A  was 
not  an  innocent  party,  and  that  A  could  not  recover 
the  apprentice  fee  from  B,  altbcugh  paid  without 
consideration,  the  indenture  being  invalid.  Stolut 
V.  Tvitehen,  8  Taunt.  492,  s.  c.  2  B.  Mo.  538. 

A  covenant  in  an  indenture  of  apprenticeship,  to 
instruct  and  provide  for  an  apprentice,  does  not 
make  the  master  answerable  for  the  acts  of  the  ap- 
prentice, or  render  him  liable  to  an  action  for  breach 
of  covenant,  in  case  the  apprentice  refuses  to  be 
taogbt,  absents  himself  from  the  service,  or  disqua- 
lifies himself  from  serving  in  that  capacity.  Hughes 
T.  Humphreyi,  5  Law  J.  K.B.  270,  s.  c.  6  B.  &  C. 
680. 

Semble — That  where  an  indenture  of  apprenticeship 
is  oflTered  in  evidence,  it  may  be  presumed  that  the 
premium  stated  to  have  been  given,  was  the  sum 
actually  paid ;  and  the  Court  will  not  oblige  the 
party  producing  it  on  the  trial,  to  prore  the  payment 
on  oatn,  as  required  by  the  8  Anne,  o.  1.  Stewart 
T.  Lawtan,  2  Law  J.  C.P.  27,  s.  c.  1  Bing.  374,  s.  c. 
8  B.  Mo.  414. 

Where  an  apprentice  is  bound  out  of  a  parish  by 
his  father,  but  part  of  the  expenses  is  paid  from  the 
parochial  funds,  the  indenture  will  be  void  ah  initio, 
and  not  merely  voidable,  if  not  approved  of  under 
the  seals  as  well  as  the  hands  of  two  justices,  pur- 
suant to  the  provisions  of  56  Geo.  3.  c.  139.  s.  11. 
Rex  y.  Stoke  Damerel,  6  Law  J.  M.C.  28,  s.  c«  7  B. 
£c  C.  536,  s.  e.  1  M.  &  R.  458. 

If  a  lad  goes  on  liking  with  a  view  to  his  being 
bound  an  apprentice,  his  intended  master  cannot 
charge  for  his  board  and  lodging  for  the  firstmonth, 
nor  perhaps  for  so  long  time  as  he  conducts  himself 
properly.  But  if  he  stays  for  many  months,  bebav- 
iBg  ill  after  complaints  to  his  father  of  his  miscon- 
duct, it  will  be  for  the  jury  to  say  whether  there 
was  any  contract,  either  express  or  implied,  that 
his  father  should  pay  for  his  board  and  lodging. 
£srrall  v.  Burghart,  3  C.  &  P.  381.  [Tenterden] 

The  Lord  Chief  Justice  of  the  King's  Bench  will 
grant  n  warrant  to  discharge  an  apprentice,  who 
has  enUnted  without  his  master's  consent.  Rea,  r. 
Pairkim,  t  Ken.  295. 

A  habeas  corpus  does  not  lie  where  the  party  does 
not  sar  that  he  is  detained  against  his  consent. 
Theimie,  on  motion  for  a  habeas  to  disoharge  an 


apprentice  impressed,  it  was  refused,  his  assent  not 
appearing — the  proper  mode  being,  in  the  absence 
of  a  consent,  for  the  master  to  procure  a  warrant 
from  a  judge  to  the  commander  of  the  vessel,  order- 
ing his  discharge.   Ex  parte  Groeat,  5  D.  &  R.  610. 


APPROPRIATION. 

[See  Debtor  and  Creditor,  and  Banker.] 

A  bankrupt,  prior  to  an  act  of  bankruptcy,  drew 
bills  upon  defendant,  undertaking  to  provide  for 
them,  in  case  remittances  to  be  received  by  him, 
due  on  foreign  consignments,  should  not  arrive  in 
time  to  meet  them :  Held,  that  this  was  conclusive 
evidence  of  an  agreement  between  the  parties,  that 
the  proceeds  of  such  goods  should  be  applied  in 
satisfaction  of  the  bills,  and  amounted  to  a  specific 
appropriation  prior  to  the  bankruptcy ;  and  the  de- 
fendant having  paid  the  bills  and  received  the  re- 
mittances, was  entitled  to  appropriate  them  towards 
such  payments.  Thomas  v.  Da  Costa,  8  Taunt  343, 
a.  c.  2  B.  Ma  386. 

The  firm  of  a  country  bank  gave  a  bond  to  their 
corresponding  London  bankers,  conditioned  for  the 
repayment  of  all  sums  of  money,  &c.  which  the 
latter  persons  might  advance  to  them,  or  any  of 
them,  associated  or  not  with  other  persons. 

On  the  death  of  one  of  the  country  bankers,  there ' 
was  a  large  balance  due  to  the  London  ones.  In 
the  following  month  large  sums  were  remitted  to 
the  London  bankers,who  continued  to  pay  them  away, 
and  they  were  respectively  placed  to  the  old  accounts ; 
but  no  monthly  statement  was  sent  into  the  country. 
At  the  end  of  the  second  month,  two  accounts  were 
sent  from  London  :  the  old  one,  up  to  the  death  of 
the  partner,  and  a  new  one,  which  included  all  the 
remittances  since  his  death,  taken  from  the  old  ac- 
count 

Ifthe  remittances  had  remained  in  the  old  account, 
then  nothing  was  due  on  it;  but  if  the  London 
bankers  could  alter  their  books,  then  the  defendants 
were  liable  for  the  balance  in  the  old  account :  The 
Court  held,  that  inasmuch  as  no  communication  had 
taken  place,  the  first  entries  made  by  the  London 
bankers  were  not  an  appropriation  of  the  money, 
and  that  they  were  entitled  to  put  it  to  the  new 
account  Simson  v.  Ingham,!  Law  J.  K.B.  234,  s.  c. 
2  B.  &  C.  65,  a.  c.  3  D.  &  R.  249. 

If,  where  a  person  has  two  claims,  one  recognized 
by  law,  the  other  ariaing  on  a  matter  forbidden  by 
law,  an  unappropriated  payment  be  made,  the  law 
will  afterwards  appropriate  it  to  the  demand  which 
it  acknowledges,  and  not  to  the  one  which  it  prohi- 
bits. Wright  V.  Laing,  S  B.  &  C.  165,  s.  c.  4  D. 
&  R  783. 

A,  the  acceptor  of  two  bills  for  25/.  and  50/., 
both  overdue,  paid  22/.  lOi.  to  B,  the  holder,  **  on 
account."  B  said  "he  wished  to  have  the  full 
amount  of  the  25/.  bill."  A  replied  "  he  had  no 
more  money  then,  but  would  pay  some  more  soon." 
B  then  indorsed  on  the  25/.  bill,  *'  Received  22/.  lOi. 
in  part  of  two  bills :"  Held,  that  B  might  appropriate 
the  payment  to  the  25/.  bill,  though  void  for  want 
of  a  stamp.  Biggs  v.  Dwight,  6  Law  J.  K.B.  45, 
s.  c.  1  M.  &  R.  308. 

A,   for  the  purpose  of  sale,  consigned  a  cargo 
of  fish  to  B,  who  was  a  correspondent  with  the  house 
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of  C,  C  haying^  tdvtaoed  monay  to  A  on  an  •»* 
gagement  from  A,  that  the  pracaeds  of  thoi  cargo  of 
fiah  ahoald  be  remitted  I17  B  to  A  tfanwf h  the 
handa  of  C,  in  order  that  they  misht  foim  a  aeeanty 
for  the  money  adTaiiced  by  C.  A  afterwards  wrolft 
to  B  telling  him  that  the  cargo  of  fiah  waa  not  liable 
to  any  advances  made  by  C.  Notwithstanding 
this,  B,  aftei^  tbA  receipt  of  A 'a  letter,  remitted  the 
proceeds  to  C,  who  retained  them  to  coverhis  advance, 
A  haying  become  bankrupt,  and  his  assigneea  hav- 
ing sued  B  for  the  proceeds :  Held,  that  a  jaiy  was 
warranted  in  considering  A's  engageoMnt  as  an  ap- 
propriation of  the  cargo  of  fiah,  which  he  coold  not 
rescind,  and  not «  mere  order  for  payment  of  money, 
which  coold  be  reroked  by  a  anbseqnent  countaiv* 
mand  beefore  payaaent  Fisktr  v.  MilUr,  1  Biag. 
150,  8.  c  7  B.  Mo.  597. 

Where  A,  having  certain  funda  standing  to  his 
credit  at  the  bankers,  by  letter,  directed  them  to 
carry  some  parts  of  such  fdnds  to  the  account  of 
certain  peraons,  as  trustees  for  his  wife,  and,  after 
her  decease,  for  his  son ;  and  other  parts  thereof  to 
the  account  of  certain  persona,  as  trustees  for  his 
son ;  and  such  sums  were  accordingly  carried  oirer 
by  the  bankers  to  the  account  of  auoh  persona  in 
their  books,  and  the  divideada  were  from  time  to 
time  carried  to  the  same  accounti ;  but  the  testator 
never  communicated  the  (act  to  the  tmateee ;  and 
there  was  some  evidence  that  the  testator  had  direct- 
ed the  tranafera  under  an  impreaaion  that  he  should 
be  able,  by  that  means,  to  evade  the  legacy  duty, 
and  that  he  had  ahewn  an  intention  to  exercise 
aome  acts  of  ownership  over  the  fimds :  the  Court 
held,  that  the  appropriations  were  void,  and  that 
the  testator  might  at  any  tiaoA  have.  rBFokedf  them. 
GaakeU  y.  Gatkell,  2  Y.  &  J.  502. 


ARBITRATION. 

(A)  SOBMISSrON. 

(B)  Order  of  Befbrence. 

(C)  Effect  of  the  RsFERCiigE. 

(D)  Revocation. 
(£)  ARDiraATOR. 

(a)  Authority, 

(b)  Privilege. 

(F)  Mode  of  PRocEKDiffo,    . 

(G)  Umpire. 
(H)  Award. 

(a)  Form  ayui  conM,r%iction  of* 

(h)  Effect  of,  and  within  mhat  time  to  be 
made* 
(I)  Rule  of  Coitrt. 
(K)  Remedies. 
(L)  Pleading  and  Evidence. 
(M)  Of  setting  aside  the  Award  and 

DIRECTIK0  THE  ARBITRATORS  TO  RE- 
VIEW. 

(N)  Costs. 


(A)  Submission. 

Where  a  submission  to  an  awaiid  was  signed  by 
three  of  five  joint  contractors :  Held,  that  it  would 
not  bind  the  five,  as  it  was  not  an  act  within  the 
ordinary  course  of  business  of  a  trading  firm.  Stead 
V.  Salt,  3  Law  J.  C.P,  175,  s.  c.  9  Bing.  lOt. 


Whiere  mattess  in  diffareooe  are  safeiMd  to  aibi* 
tration,  br  bond  or  agreement,  and  one  of  the  paztlea 
rerokee  the  antherity  of  the  arbitrator,  he  may  be 
liable  to  ao  action;  but  the  aubmtsaion  cannot 
afterwards  be  made  a  rale  of  oourt,  in  order  to  bring 
him  into  oonteaapt 

But  where  m  cause  is  velerred  by  a  judge's  o«der> 
such  order  may  be  made  a  rule,  of  oourt,  ev«n  after 
revocation,  m  order  to  bring  the  party  revoking 
into  contempt. 

It  therefore  seems  adviaable,  and  is  recommended 
by  the  Court,  that  the  submisaioa  be  made  a  rule 
of  court,  in  the  firat  instanoe,  and  before  say  step 
be  taken  in  the  refiireBoe.  Howard  v.  Kaye,  5  Law 
J.  ILB.  69. 

(B)  Order  of  Reference. 

liVheie  a  reierenee  ia  directed  at  Nisi  Prius,  bnt 
the  detedant  dies  before  the  order  is  drawn  up,  the 
peeper  eourae  is  to  move  for  leave  to  eater  nominal 
daatiages.     Wyatt  v.  Hoete,  1  Law  J.  C.P.  98. 

(C)  Effect  of  the  Reference^ 

Where  one  of  the  parties  in  a  cause  is  appointed 
receiver  I  and  afterwards,  1^  a  consent  order,  all  the 
matters  ia  dispute  in  the  cause  are  referred  to  arbi- 
tration, this  order  and  the  pending  refereaoe  will 
not  be  any  objection  to  making  vaSk  applicatiott  to 
the  Court,  as  may  be  necessary,  in  order  to  oompel 
the  party  who  is  receiver,  to  pay  in,  to  the  credit  of 
the  oauae,  aoch  sums  as  the  Master  shall  have  re- 
ported d«6  from  him,  in  his  character  of  receiver. 
»'■■"  V.  Jarmmt,  S  Law  J.  Chanc  If. 

A  verdict  was  taken  for  the  amount  of  the  da- 
mages laid  in  the  declaration,  subject  to  the  award 
of  a  barrister.  He  proceeded  a  little  way  with  it, 
bat  from  motives  of  delicacy  declined  finishing  it, 
and  one  of  the  defendants  refused  to  appoint  another 
arbitrator.  The  Court  would  not  stay  exe<^ution  for 
the  amount  of  the  verdict  from  issuing  against  that 
defend ant»  unless  he  would  consent  to  appoint  an* 
other  arbitrator.  Woalley  v«  Cla/rk,  1  Law  J.  K.B. 
38,  B.  c.  1  B.  &  C.  63,  s.  c.  2  D.  &  R.  158. 

(D)  Revocation. 

Two  parties  agreed,  by  writing,  not  ander  seal, 
t»  refer  their  difierenoes  to  the  arbitration  of  C  S, 
ami  bound  themadlves  mutually  in  a  penalty  for  the 
true  and  AtithAil  observance  and  performance  of  the 
award  to  be  made  by  bim  :  Held,  that  a  revocation 
of  the  submission  was  a  breech  of  the  agreement,  and 
ineiirred  the  penalty.  Warburton  v.  Storr,  S  Law  J. 
K.R  156,  s.  c.  4  B.  &  C.  105,  s.  0. 6  D.  &t  R.  SIS. 

Until  a  bavon'a  order  directing  a  referenoe  be 
madei  a  role  of  court,  it  is  revocable.  Grtenwood  r. 
medaU,  1  M^Clel.  &  Y.  97$. 

A  party  who  has  submitted  to  arbitration  under 
an  oraer  of  Nisi  Prius^  mfiy  revoke  his  submission 
befora  the  order  has  been  made  a  rule  of  court,  and 
the  Court  will  set  aside  the  awnrd  made  aAer  sack 
revocation,  even  in  a  case  where  the  party  revoking 
has  obtained  time  from  the  erbitrator.  Clapham  v. 
Hyam,  1  Law  J.  C.P.  5,  s.  a  1  Bing.  87,  s.  c.  7  Bw 
Me.  40S. 

A  verdict  was  taken  for  the  plainttfiT,  subject  to 
the  award  of  an  arbitrator,  to  whoa  all  matters  in 
•difference  were  referred.  One  of  the  parties  died. 
The  Court  set  aaide  an  award  for  being  made  aflar 
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Ins  dettb*  wbidt  Adtboagh  beww  ft  nomtntl  party) 
put  an  end  to  uo  aouority  of  the  arbitrator. 
Rkod£$  T.  Haigh,  2  Law  J.  K.6.  40,  a.  c  S  B.  &  C. 
545,  a.  0.  S  D.  &  R.  608. 

The  death  of  either  of  the  parties  before  an  award, 
is  not  a  revocation  of  the  aubmiaaion,  under  an 
order  of  Miai  Priua,  if  the  judgment  and  verdict 
will  embrace  dl  the  matters  in  diapute.  Bow^r  t. 
TayUr,  cited  Hhe<U$  T.  Haigh,  2  Law  J.  K.B.  40, 
a.  c  3  D.  &  R.  610,  s.  o.  2  B.  &  C.  347. 

Athoogh  the  reference  to  arbitration  is  made 
under  an  order  of  the  Court,  every  party  may  re- 
voke the  authority  of  the  arbitrator  before  the  award 
is  made ;  but  it  is  a  high  contempt  so  to  do.  Hag^ 
g€tt  V.  Welah,  1  S.  &  S.  134. 

(£)  Arbitrator. 
(a)  Authorittf, 

Subsequent  to  a  reference  by  bond,  one  of  several 
obligees  died,  previous  to  tlie  award  being  made : 
Held,  that  the  arbitratora  could  not  award  payment 
by  the  survivors  and  executors  of  the  deceased,  and 
direct  releaaes,  dec.  to  be  given.  Qiitfrr,  If  the 
award  would  have  been  effectual  if  made  on  surviv- 
ing obligees  only  ?     Edmundi  v.  Cox,  2  Chit  432. 

Where  a  cause  snd  all  matters  in  dispute  between 
the  parties  were  referred  by  a  bond,  in  which  no  men- 
tion was  made  of  the  costs :  Held,  that  the  arbitrator 
had  power  over  the  costs  of  the  cause,  but  not  those 
of  the  reference.  Firth  v.  Robinaout  1  Law  J.  K,B, 
ll.**.  &  c.  1  B.  &  C.  277. 

Under  a  reference  to  arbitration,  authorising  tbo 
arbitrators  to  examine  the  parties  to  the  suit  on  oath, 
it  was  holden,  that  the  words  were  sofficiently 
Isige  to  empower  the  arbitrator  to  examine  the 
plaintiff  in  support  of  his  own  case.  Warm  r. 
Bnfanit  3  B.  &  C.  590,  s.  o.  5  D.  AcR.  601. 

Two  partners,  as  surgeons,  referred  all  matters  in 
dispute  between  them,  and  the  terms  on  which  the 
partnership  should  be  dissolved,  to  arbitration^  Tiie 
arbitrator  having  awarded  that  one  of  them  should 
not  act  as  such  during  the  life  of  the  other,  within 
thirteen  miles  of  the  place  wherein  they  resided : 
It  was  holden  that  the  award  was  good,  ioasmoch 
as  the  arbitrator  had  power  to  impose  such  a  condi- 
tion.    MorUy  V.  Ntvoman,  5  D.  &  R.  317. 

IF,  in  an  action  on  a  policy  of  insurance,  where  a 
total  loss  has  been  sustained,  the  iury  find  sn  ave- 
rage loss,  directing  the  amount  to  be  ascertained  by 
an  arbitrator,  which  necessarily  involves  the  qoas- 
tion,  whether  the  expenses  of  the  sale  of  the  dsmsged 
cargo  should  be  borne  by  the  underwriters  or  not : 
Held  to  be  a  quesjtiott  not  within  the  province  of  a 
jury,  but  to  be  decided  by  the  arbitrator.  Hudson 
y.  Maijoribanks,  1  Bing.  393,  a.  c  7  B.  Mo.  46a 

Where  the  time  for  making  an  award  was  enlarged 
by  the  parties  altering  and  re'Cxecuting  the  art>i- 
tration  bonds, — it  wss  holden,  that  tlie  arbitmtor 
might  award  interest  beyond  the  original  submission : 
tliat  is,  down  to  the  extended  date.  fVatkins  r. 
Phihots,  1  Id'Clel  &  Y.  393. 

Where  a  causa  was  referred  br  order  at  Nisi 
Prius,  and  the  arbitrator  awarded  that  which  the 
plaintiff  bad  claimed  in  her  deolaration,  but  had 
afterwards  abai^donsd :  The  Court  aet  aside  the 
award  pnt  tanto,  as  an  exoess  of  jurisdiction. 
ifofl|Mr  V.  Hooper,  1  M'Clel.  &  Y.  509. 

Arbitrators  nsmed  to  fix  the  valttft  of  an  estste, 
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msy  adopt  the  opinion  of  skilful  men,  employed  by 
them  to  survey  psrt  of  the  property.  Hoperaft  v. 
Hichnan,  3  Lew  J.  Chanc.  43,  s.  c.  2  a  &  S.  130. 

Where  an  arbitrator  has  a  power  to  examine  the 
pardea,  auch  a  power  includes  the  liberty  of  exsmin- 
ing  wimesses  who  are  interested  in  the  result ;  and 
who,  at  Nisi  Prius,  would,  on  that  ground,  be  incom- 
petent    Laird  v.  Diion,  6  Law  J.  KB.  109. 

The  authority  of  an  arbitrator  under  a  rule  of 
court,  which  empowers  him  to  deliver  bis  award  to 
the  parties  or  their  executors,  does  not  determine 
by  the  death  of  one  of  the  parties  before  the  award 
is  executed.  Clarke  v.  Croftt,  5  Law  J.  C.P.  127, 
s.  c  4  Bing.  143. 

Where,  after  tlie  trustees  of  an  infant  had  referred 
matters  to  arbitration,  the  latter  died  before  the 
award  was  made :  Held,  that  an  award  against  the 
trustees,  as  such,  could  not  be  enforced.  Bristow 
V.  Binn«,  3  D.  Ac  R.  184. 

Where  guardians  had  submitted  matters  to  arbi- 
tration, and  the  infant  died,  the  Court  relieved  the 
guardians  from  the  consequences  of  the  award,  snd 
set  it  aside.   Burtlem  v.  Bums,  1  Law  J.  K3.  155. 

An  arbitrator,  in  regulating  the  future  use  of  ft, 
stream  of  wstsr,  the  right  to  which  was  divided  be- 
tween the  parties,  interfered  with  the  customary 
enjoyment  by  one  of  them  of  another  stream,  which 
exclusively  belonged  to  him,  and  was  not  a  matter 
in  difference,  and  which  joined  the  first:  Held,  that 
he  had  power  to  do  so,  incidental  to  and  resisting 
from  his  former  direct  and  larger  power. 

If  an  arbitrator,  after  regulating  on  the  subject 
msttar  referred  to  him  in  its  present  state,  goes  on 
and  regulates  prospectively  on  the  same  subject 
matter  reduced  to  a  different  state,  and  thereby  in 
some  degree  altered,  qtutre,  whether  that  be  a  pro- 
ceeding beyond  his  authority.  Winter  v.  Lethbridi^e, 
13  Prioe  535,  a.  c.  1  M'Clel  253. 

(b)  PriffiUge. 

The  Coort  will  not  direct  a  barrister  to  make  an 
affidavit  respecting  anything  which  has  been  done 
by  him  as  an  arbitrator,  but  the  Court  will  give  him 
the  option,  either  to  atate  to  the  Court  anpr  matters 
he  may  think  proper,  or  to  make  an  affidavit.  Afan«- 
Jield  V.  Partington,  2  Law  J.  K.B.  1.53. 

(F)  Mode  of  proceeoino. 

The  witnesses  in  an  arbitration  may,  by  e(ms$nt,  bo 
examined  without  the  oath  having  been  administeredf 
provided  they  take  it  before  the  award  is  made. 
Mansfietd  v.  Partington,  2  Law  J.  K.B.  153. 

When  a  cause  is  referred  to  arbitration,  the  mode 
of  conducting  it  muat  be  left  to  the  arbitrators  ^  and 
i£  they,  after  the  firat  or  aecond  meeting,  exclude 
both  the  parties  and  their  attomies,  and  examine 
witnesses  privately,  at  their  (the  witneases*)  houses, 
it  seems  that  anoh  conduct  ia  no  good  ground  of 
objection,  provided  it  does  not  proceed  from  corrupt 
motives.  At  all  events,  if  either  party  would  take 
advantage  of  it,  he  must  give  notice  at  the  time 
that  he  intends  to  rely  on  it  ss  an  objection ;  and  if 
be  lie  by  and  suffer  pther  meetings  to  take  place, 
and  when  the  arbitrators  are  read^  to  make  their 
award,  revoke  his  subminion,  he  is  liable  in  an 
action  to  the  other  party,  who  was  desirous  of  having 
the  benefit  of  the  award.  Hewlett  v.  Lay  cock,  2  C. 
&  P.  574.  [Abbott] 
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(G)  Umpire. 

A  cmvie  was  referred  to  two  mriritntor*,  witli 
libert^r  for  tfaem,  if  tliej  could  sot  agree,  to  diooee 
m  third,  and  the  award  of  any  two  of  them  waa  to 
be  good.  The  two  arbttratora,  not  being  able  to 
make  an  award,  agreed  that  they  ahoald  east  lots, 
and  that  thej  abould  each  name  a  peraon,  from 
whom  the  winner  afaoold  choose  the  third  arbitrator; 
who  waa  so  chosen.  The  Conrt  held  that  the  third 
arbitratnr  had  been  improperly  appointed,  and  set 
aside  the  award.  Yovng  t.  Miitir,  S  Law  J.  K.B. 
54,  8.  c.  3  B.  &  C.  407,  s.  c.  5  D.  &  R.  f  63. 

Two  arbitratora  were  empowered  to  appoint  an 
umpire  under  the  terms  of  the  reference,  prior  to 
entering  into  Mmsideration  of  the  matters  in  dis- 
pute, and  to  make  their  award  before  a  specified 
day,  or  such  period  as  they,  or  any  two  of  them 
should  appoint;  the  arbitrators,  antecedent  to  ap- 
pointing the  umpire,  enlarged  the  time,  and,  subse- 
quently, held  a  meeting  at  which  the  parties  attend- 
ed :  it  was  determined,  as  the  parties  were  aware 
of  these  facts,  and  had  aflerwarda  attended,  they 
could  not  make  any  objection,  on  the  ground  of  the 
enlargement  of  the  time  haTing  been  made  before 
tlie  appointment  of  the  umpire.  In  re  Hick,  8 
Taunt.  694. 

If  the  submission  to  arbitration  leave  the  costs  in 
the  discretion  of  the  arbitratora,  who  have  power  to 
choose  an  umpire,  the  award  is  good  if  the  amount 
of  the  oosta  is  settled  by  the  umpire.  Taylor  t. 
Jhtttm,  1  Law  J.  K.B.  158. 

By  a  reference,  all  mattera  in  dispute  between  the 
partiea  were  submitted  to  the  determination  of  two 
arbitrators;  and,  in  caae  of  their  not  agreeing,  to 
choose  an  umpire ;  the  latter  made  an  awwd  without 
the  expreas  admission  of  the  srbitrators  that  they 
could  not  agree :  the  Court  refused  to  set  it  aside. 
HiU  T.  MankaU,  5  Law  J.  C.P.  161. 

A  deed  of  submission  authorising  arbitrators  to 
sppoint  an  umpire  in,  or  to  concur  with  them  in 
considering  ana  determining  the  mattera  referred, 
does  not  bind  the  partiea  to  an  award  made  by  that 
umpire  alone.  BeddaU  v.  Page,  5  Law  J.  K.B.  101. 

(H)  Award. 
(a)  Form  and  eomtiruetion  tf» 

In  general  an  award  which  ia  bad  as  to  part,  is 
bad  as  to  the  whole.  Harria  v.  Curnew,  S  Chit. 
594. 

Though  an  award  be  bad  for  regulating  prospec- 
tively  on  the  subject  matter  referred,  yet  that  does 
not  vitiate  those  parts  which  are  otherwise  unobjec- 
tionable ;  and  it  may  atand  in  toto,  until  the  parti- 
cular contingency  arise,  to  which  the  prbspectiTe 
regulation  referB.  Winter  v.  Lethbridge,  13  Prioe, 
5SS,  a.  c.  1  M'Clel.  «53. 

Where  an  action  of  ejectment  was  referred  to  ar- 
bitration, and  the  reference  atated,  that  if  the  arbi- 
trator abould  award  that  the  plaintiff  had  any  cauae 
of  action,  he  should  be  entitled  to  costs  as  in  a  court 
of  law ;  and  the  arbitrator  directed  the  defendant  to 
deliTer  up  the  premises,  and  pay  the  costs  of  the 
action,  and  pay  a  aum  of  money  to  the  plaintiff  for 
the  loss  of  rent  during  the  time  the  defendant  had 
continued  in  possession,  and  that  the  partiea  abould 
execute  general  mutual  releases.  It  was  decided, 
that  the  award,  with  respect  to  the  payment  of  tbo 


mon^was  good,  alAougli  the  atbitimtof  did  not 
find  m  terms  that  the  plaintiff  had  any  canss  of 
action ;  snd  ^at  if  the  award  were  bad,  with  regard 
to  the  directions  as  to  mutusl  relesses,  it  would  not 
▼itiate  the  whole  award.  Dae  d.  WiUkrnM  r.  Biekard- 
SM,  8  Taunt.  697. 

So  in  ereiy  case,  if  the  subject  of  submission  be 
capable  of  being  separated,  the  award  may  be  valid 
in  part,  and  invalid  in  part ;  but  it  is  otherwise 
where  sll  the  matters  are  within  the  subaaiasioo,  and 
die  award  is  upon  the  Isoe  of  it  entire.  Anriol  r. 
Smith,  1  Tamer,  ItS. 

As  the  language  of  an  award  is  iaunaterisl,  fram- 
ing it  in  the  form  of  an  opinion  does  not  invalidate. 
Motion  V.  Tranter,  1  R.  &  M.  17.  [Abbott] 

An  award  which  a  man  of  common  understanding 
can  comprehend,  b  sufficient.  Ex  parU  Aiteheton, 
1  Law  J.  K.B.  48,  s.  c  t  D.  &  R.  «f  f . 

When  a  cause,  and  all  matters  in  difference 
between  the  parties,  sre  referred  to  arbitration,  it  is 
not  necessary  in  the  award  to  specify-  what  part  of 
the  sum  awarded  is  given  for  the  differences,  inde- 
pendent of  the  caase  of  action.  IV^stert  ▼.  Pediof, 
t  Law  J.  K.B.  152. 

If  arbitrators  determine  upon  one  point  in  dis- 
pute, and  refer  the  other  to  an  umpire,  who  makes 
an  award,  it  is  bsd  in  teto,  unless  the  submission 
gave  them  an  express  anthority  to  make  their  award 
in  such  a  detached  saanner.  TaUit  r.  Sannden,  9 
Price,  61S. 

The  terms  of  an  award  cannot  be  altered ;  the 
Court  therefore  refused  to  order  the  award  to  be 
made  consistent  with  the  snhmissaon.  HaU  v.  A  I' 
denon,  9  Bing.  476. 

An  award  by  arbitratora  named  to  fix  the  value 
of  an  eatate,  isnotuncertsin,  by  reason  of  its  sllow- 
ing  sn  augmentation  or  diminution  in  the  aum  fixed, 
even  where  the  submission  to  sibitration  gave  minute 
directions  for  the  ooorse  to  be  pursued  by  the  sibi- 
trator,  aa  the  price,  according  as  the  land  ahall,  upon 
admeasurement,  exceed  or  foil  short  of  a  given 
quantity. 

But  if  the  augmentation  or  diminution  in  the  prioe 
is  to  be  at  the  rate  of  ao  much  per  acre,  if  the  error 
as  to  ^osntity  shall  be  in  one  part  of  the  estate ;  and 
at  a  different  rate  per  acre,  if  the  error  ahall  be  in 
another  part  of  the  eatate ;  and  the  award  does  not 
expreaa  the  estimated  quantity  of  either  of  these 
parte  taken  separately ;  then  ue  award  is  void  for 
uncertainty.  Hapcraji  v.  Hiclnmi,  3  Law  J.  Chano. 
43,  a.  e.  S  S.  &  S.  130. 

An  award,  that  each  partr  ahsll  pay  his  own 
costs  in  a  certain  action,  and  uatthe  defendant  diall 
pay  the  plaintiff  a  certain  sum  for  making  the  first 
breach,  is  not  uncertain.  HawkSne  v.  CoUlough,  t 
Ken.  553,  a.  c«  1  Burr.  975. 

If  a  submission  be,  that  the  award  ahall  be  made 
by  four  persona,  or  any  Aree  of  them,  and  it  be 
only  executed  hy  three  of  them,  though  made  by 
four,  it  ia  void.     Thonuu  v.  Harrop,  1  S.  &  S.  5f 4. 

An  award  directing  an  executor  (who  had  referred 
mattera  to  arbitration)  to  par  a  certain  sum,  on  a 
named  day,  out  of  the  aasets  in  his  hands,  without 
stating  whether  there  were  assets,  is  not  void  for 
uncertainty.    Lom  v.  Honeybawme,  4  D.  &  R.  814. 

All  matters  in  diiforenoe  between  two  peraoas 
were  referred  by  them  to  sibitratioD.  The  sabmia- 
■ioii  rsoited,  that  certain  aotiotts  wars  depending^  ia 
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which  they  and  odien  wen  jointly  made  fMitiat. 
The  arbitnton  awarded,  that  tha  coats  of  those 
aetione  should  be  paid  by  tfiem  in  certain  proper- 
tioos,  and  that  the  auma  already  paid  by  either  of 
them  ahonld  be  considered  aa  part  payment  by  them. 
The  Court  held  the  award  to  be  aufficiently  certain 
and  final.  Cargeit  ▼.  Aitehnon,  1  Law  J.  K.B.  S52, 
a.  c.  2  B.  &  C.  170.  s.  o.  S  D.  &  R.  433 ;  affirmed 
in  error  9  Biog.  199,  a.  c.  9  B.  Mo.  38,  s.  c.  M'Clel. 
367. 

Where  several  underwriters  to  a  policy,  after 
entering  into  a  consolidation  rule,  xeferred  the  cauae ; 
and  the  arbitrators  awarded  an  aggregate  aom  to  the 
assured  from  the  underwriters  at  large,  the  Court 
lefuaed  to  order  the  arbitrators  to  separate  the  sums 
due  from  each,  and  to  open  the  couaoUdation  rule, 
without  the  consent  of  the  defondants.  Ktfnatiim 
T.  Lidd«U,  8  B.  Mo.  223. 

Where  the  time  for  making  the  award  ia  enlarged 
by  a  jadge'a  order,  the  award  should  state  on  the 
face  of  itj  that  the  enlargement  waa  made  hj  con- 
aent;  etherwiae  the  Court  will  not  grant  an  attach- 
ment ibr  its  non-performance.  Haiden  r,  GUuheoek, 
J  B.  &  C.  380«  a.  c.  8  D.  &  R.  151. 

A  cause,  and  all  matters  in  difference  between 
plaintiff  and  defendant  were  referred  by  order  of 
Nisi  Prion:  the  arbitrator  awarded,  "  that  there  is 
nothing  due  to  the  plaintiff:"  Held,  that  the  award 
waa  aufficient,  and  determined  the  right  of  action 
between  the  parties.  Diekha  r.  Jmrvis,  5  B.  &  C. 
528,  s.  c.  8  D.  &  R.  285. 

An  award  that  A  or  B,  aball  do  a  certain  act,  is 
bad  for  uncertainty.  Lewrtaet  t.  Hodgion,  1  Y.  & 
J.  16. 

Where  a  question  as  to  the  validity  of  a  payment, 
made  by  a  bankrupt  in  the  ordinary  course  of  trade, 
was  referred  to  an  arbitrator,  who  found  specially  a 
payment  under  arreat,  and  other  circumstancea  tend- 
ing to  shew,  that  it  was  made  to  the  creditor  cogni- 
sant of  the  inaolvency,  and  awarded  againat  the 
payment  being  bimd  Hdt,  without  asaigning  any 
reasooa : — It  was  holden,  that  he  must  have  con- 
cluded that  the  creditor  had  notice  of  the  insolvency ; 
and,  therefore,  the  award  was  good  on  that  ground : 
aecondly,  that  the  word  insolvency,  in  the  19  Geo.  2, 
must,  ia  this  instance,  be  conatrued  not  to  mean  a 
atate  of  utter  and  complete  insolvency,  but  must  be 
understood  in  its  popular  aenae :  and  laatly,  that 
they  diaaented  from  those  caaea  which  decide,  that 
a  payment  under  an  arreat  was  in  the  ordinary  course 
of  trade— (Uullock  B.  diueuu)  Teaie  v.  Youftge, 
1  M'Clel.  6l  Y.  497. 

An  arbitrator  gave  a  shilling  damages,  which  he 
declared  to  be  in  full  for  the  injury  which  the  plain- 
tiff had  austained  up  to  the  time  of  making  the 
award :  Held,  that  although  the  arbitrator  had  ex- 
ceeded hia  authority  in  giving  damagea  beyond  the 
commencement  of  the  action ;  yet,  aa  the  damages 
themselves  were  (and  a  fortiori  the  excess  was) 
merely  nominal,  and  could  not  affect  the  coats,  the 
award  was  good. 

On  a  general  reference,  by  three  partnera,  of  all 
mattera  in  difference,  to  arbitration,  the  arbitratora 
found  the  partnerahip  capital,  on  the  day  of  the  dia- 
aolution,  to  be,  in  merchandise  and  good  debta,  of  a 
given  amount,  including  a  debt  due  from  A,  one  of 
the  partners,  and  that  there  were  aome  dubious 
dehta.    lliey  then  ascertained  the  amount  of  tlio 


debta  due  firara  the  partnerahip,  and  found  the  grass 
value  of  the  atock,  which,  including  the  debt  due 
from  A,  they  awarded  to  be  divisible  between  the 
other  partners,  B  snd  C.  They  next  found  the 
dubious  debts  to  be  divisible  as  received  between 
the  three  partners ;  and  they  awarded  that  A  should 
give  aecurity  for  the  payment  of  his  debt  by  instal- 
menta ;  and  directed  B  to  receive  the  outstanding 
debta  and  effecta,  and  to  pay  all  debta  owing  by  the 
partnerahip,  of  which  accounts  were  to  be  stated 
periodically ;  and  of  the  balance  of  receipta,  special 
credit  waa  to  be  given  for  A*s  shsre  againat  his  debt, 
and  the  remainder  waa  to  be  divided  between  B  and 
C ;  and  any  balance  of  pavaaents  was  to  be  borne  in 
the  same  proportions.  The  award  was  acted  upon 
by  all  parties,  but  B  subsequently  received  some 
debts  which  were  omitted  in  the  accounts  laid  before 
the  arbitrators,  and  on  which  their  award  proceeded ; 
and  he  alao  received  good  debts  to  a  larger  amount 
than  had  been  estimated  by  the  arbitratora.  On  a 
bill  by  A  againat  hia  co-partners :  Held,  that  he 
was  entitled,  notwithstanding  the  reference  was  of 
all  mattera  in  difference,  to  an  account  of  the  good 
debta  received  beyond  the  amount  eatimated  by  the 
arbitrators,  and  to  an  account  of  the  receipts  in  re- 
spect of  dubious  debts ;  and  that  anv  over-receipt, 
in  respect  of  good  debts,  ought  to  follow  the  direc- 
tions of  the  award  with  reapect  to  the  dubiooa  debts. 
Sptuar  V.  SpenMT,  2  Y.  &  J.  249. 

Although  an  award,  which  finds  the  special  facta, 
is  in  the  nature  of  a  apecial  verdict,  it  is  not  to  be 
construed  with  so  much  strictness ;  but  the  award 
is  to  be  maintained,  if  it  is  good  in  substance. 

A  plaintiff  declared  in  an  action  on  the  case  for 
an  injury  done  to  hia  reveraionary  intereat.  The 
action  was  referred  to  an  arbitrator,  who  found  for 
the  plaintiff,  with  nominal  damagea ;  but  the  lan- 
guage he  used  in  finding  the  special  facts  appeared 
to  indicate  rather  a  poasessory  interest :  Held,  that 
the  award  was  good,  as  the  Court  would  not  presume 
that  damages  had  been  given  in  reapect  of  any  in- 
jury, but  that  which  was  the  subject  of  the  declara- 
tion.    Harding  v.  Harrison,  5  Law  J.  K.B.  249. 

(b)  Effect  of,  aitd  within  tohat  time  to  be  made, 

A  reference  to  arbitrators  contained  two  provisos 
— first,  that  the  death  of  either  of  the  parties  before 
the  making  of  Uie  award,  ahould  not  be  a  revocation 
of  their  authority ;  and  aecondly,  giving  them  power 
to  enlarge  the  time  for  making  their  award:  the 
plaintiff  having  died,  and  the  arbitratora  after  his 
decesse  having  enlarged  the  time  for  making  the 
award :  It  was  holden  tiiat  the  reference  gave  them 
incidentally  the  aame  power  of  enlarging  the  time 
after  that  event  as  before,  and  that  an  award  made 
within  such  enlarged  time  waa  good.  Tyler  v. 
Jonet,  3  B.  &  C.  144,  a.  c  4  D.  &  R.  740. 

A  aubmission,  by  which  an  award  is  to  he  made, 
on  or  before  the  day  of  ,  or  such 

day  to  which  the  submission  may  be  enlarged,  is  a 
general  authority  to  be  executed  within  a  reasonable 
time. 

The  death  of  either  of  the  aubmitting  parties  will 
not  determine  the  authority  of  the  arbitrator,  or 
vacate  the  aubsequent  proceedings  upon  the  refer- 
ence, when  the  deed  or  instrument  of  aubmission 
containa  a  proviso,  that  the  submission  shall  not 
vacate  or  expire  through  the  death  of  either  of  the 
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paitias.  Matdmigul  r.  Bobtrtmm  (in  mtm),  4Biiig« 
4SS,  8.  e.  1  M.  &  P.  147,  s.  e.  t  Y.  &  J.  11. 

(I)  Rule  of  Court. 

Upon  a  reference  under  a  eonsent  order  in  acanee, 
the  award  may  be  enforced  without  being  made  pre* 
riooalj  a  mie  of  court. 

Snn6le— That  the  interferenee  of  the  CouH  to 
enforce  an  award  made  under  a  oonaent  order  hy 
•ummary  proceea,  is  not  excluded  bj  the  eireum* 
atance,  that  the  partieo  executed  booda  for  tho  per- 
formance of  the  award,  which  bonda,  in  porauance 
of  the  order  of  reforence,  the  Matter  had  settled. 

If  the  award,  the  performance  of  which  ia  ao 
•eenred  by  bond,  ia  not  made  within  the  period 
limited  for  it,  and  the  time  ia  bj  aobaequent  oonaent 
ordera  enlarged,  and  no  other  bonda  are  executed, 
the  award  is  a  proceeding  entirely  under  the  autho* 
rity  of  the  Court,  and  will  be  enforced  by  its  pro- 
eeaa.  Ormcnd$  r.  KytmertUy,  f  Law  J.  Chanc.  178, 
a.  c«  f  S.  &  S.  15. 

Where  it  baa  been  agreed,  that  a  anbmission  to 
•n  award  ahall  be  made  a  role  of  the  Court  of  Com-* 
inon  Pleaa,  a  court  of  equity  will  not  interfere  by 
granting  one  of  the  parties  relief  inconnstent  with 
the  award,  although  the  aubmisaion  has  not  been 
made  a  rule  of  court  DatU  t.  Geity,  1  Law  J. 
Chanc.  209,  a.  c.  1  S.  &  S.  411. 

Where  there  is  a  aiibmiasion  of  matters  in  dia- 
pute  to  arbitration,  under  the  atatute  of  Wflliam  3, 
and  the  aobmission  is  to  be  made  a  rule,  either  of 
the  Court  of  Chancery,  or  of  the  King's  Bench,  if 
the  submission  is,  by  one  of  the  parties,  made  a  rule 
of  the  Court  of  King'a  Bench  within  due  time,  the 
Court  of  Chancery  has  no  jurisdiction  to  set  the 
award  aside,  or  to  restrain  acting  upon  it,  eren 
though  a  biU  be  filed  for  that  purpose,  before  the 
■obmiaaion  is  made  a  rule  of  the  court  of  law.  Dow- 
ten  T.  Sadler,  t  Law  J.  Chanc.  80,  a.  c.  1  S.  &  S. 
537. 

It  is  the  submission  that  must  be  made  a  rule  of 
court,  and  not  the  award.  LewU  r.  Healing,  1  Law 
J.  Chanc.  154. 

The  order  of  reference  most  be  msde  a  rule  of 
court,  where  a  rerdict  is  found  for  the  plaintiff  at 
Niai  Frius,  subject  to  a  reference.  Kirhu  ▼.  Hodg* 
mm,  8  Taunt.  783,  s.  c.  3  B.  Mo.  64. 

It  is  too  late,  in  answer  to  an  application  for  an 
attachment  for  not  performing  an  award,  tossy  that 
the  anbmission  and  bond  which  have  been  made  a 
rule  of  court  are  irregular.  There  ahould  have  been 
a  motion  to  discbarge  the  rule.  Tatflor  y.  Dutton, 
1  Law  J.  K.B.  158. 

(J)  Remedies.   ' 

[See  Attachment.] 

When  the  Court  can  clearly  see  that  a  person  has 
full  knoivledge  of  the  contents  of  an  award,  they 
will  not  require  personal  aerrice  before  they  grant 
an  attacbmtnt  for  non>perforraanoe  of  it.  King  r. 
B&wer,  1  Law  J.  K.B.  110,  a.  c.  1  B.  &  C.  S64. 

If  there  be  a  doubt  whether  au  award  be  certain 
and  final,  the  court  will  not  grant  an  attachment 
upon  it,  but  will  pot  the  party  to  his  remedy  by 
action.     Ei  parte  Aiteheton,  1  l^w  J.  K.B.  48. 

If,  under  an  award,  the  act  complained  of  be  done 
before  the  aubmisaion  to  arbitration  was  made  a  rule 
of  court,  this  Court  will  not  grant  an  attachment  for 


m  contempt  for  doing  that  act.  Jemmeit  t«  LatiaMr, 
f  Law  J.  K3«  78. 

An  attachment  may  be  iasoed  for  the  non-perfor- 
mance of  an  award,  idthoogh  the  defendant  be  not 
reaident  within  the  jnriadiction  of  the  court,  tfo^ 
ermft  ▼.  Fermer,  %  Law  J.  CP.  39,  a.  c.  8  B.  Mo. 
4tl,s.cl  Bing.378. 

A  person  was  directed  by  an  award  to  sign  a 
release  to  the  opposite  patty.  The  aolieitor  for  tho 
oppoaite  party  tendered  a  release  to  him,  but  he  re- 
fused to  sign  it.  The  Ccmrt  would  not  g|rant  an 
attaehment  rar  a  contempt,  because  the  aolieitor  bad 
not  a  power  of  attoraey  to  do  that  apocifio  aot. 
KiMinArict's  eau,  t  Law  J.  K.B.  78. 

Where  a  submission  to  arbitration  contains  a 
power  of  enlsrging  the  time  for  making  the  award, 
and  the  enlargement  ia  made  by  rale  of  court,  that 
rule  of  court  la  a  auffioient  foundation  for  an  attach- 
ment, without  an  affidavit  of  due  enlargement. 
Vkkint  T.  Jarvu,  5  B.  &  C.  5t8,  s.  c.  8  D.  Ac  R.  €85. 

Where  the  time  for  making  an  award  is  enlarged 
by  a  judge'a  order,  the  Court  will  not  grant  aa 
attachment,  nnleaa  the  award  state  that  the  enlarge- 
ment was  made  by  conaent.  Halden  r.  Glaueoek, 
5  B.  &  C.  390,  a.  c.  8  D.  &  R.  151. 

The  ralidity  of  awarda  will  not  be  tried  on  the 
laat  day  of  term.  Watkim  ▼.  FhilpoU,  1  M'Clel.  & 
Y.393. 

An  application  for  an  attachment  for  non-perfor- 
mance or  an  award,  ia  not  answered  by  shewing 
corruption  in  the  arbitrators.  Bratier  r.  Bryant,  3 
Bing.  167. 

To  an  action  of  debt  on  bond,  oonditioned  for 
the  performance  of  an  award,  the  defendant  cannot 
plead  that  he  reroked  the  aobmiaaion,  though  ho 
state  circumatancea  which  ahew  miseonduct  m  the 
course  of  the  reference,  either  in  the  arbitrator  or 
the  plaintiff  himself. 

It  aeema  that  in  such  a  caae  the  remedy  ia  to  be 
obtained  by  application  to  the  Court  to  set  aaide  the 
award.  UTauhroek  r.  Davit,  4  Law  J.  K.B.  3S1, 
a.  o.  5  B.  &  C.  534,  a.  c.  8  D.  &  R.  «95. 

Where,  by  the  terma  of  the  submission,  an  award 
is  to  be  made  under  the  hand  and  seal  of  the  arbi- 
trator, and  an  award  is  made  under  his  hand  only, 
•—the  Court  will  not  grant  an  attachment  for  con- 
tempt. But  neither  will  the  Court  aet  aside  the 
award.    Awm,  5  Law  J.  K.B.  16. 

An  arbitrator  found  that  a  party  was  indebted, 
but  no  time  for  payoaent  was  stated,  nor  any  mode 
pointed  out  by  which  aoch  payment  was  to  be  made : 
— ^The  Court  would  not  grant  an  atteohment,  but 
left  the  party,  to  whom  the  payment  waa  to  be  made, 
to  bia  remedy  by  action,  for  non-performance  of  the 
award.  EdgeU  ▼.  Dallimore,  4  Law  J.  C.P.  193, 
a.  c.  3  Bing.  634. 

Where,  on  motion  for  an  attachment  (or  non-pay- 
ment of  money  pursuant  to  an  award,  it  was  objected 
that  the  arbitrator  bad  directed  a  verdict  to  be  entered 
for  the  plaintiff,  for  damagea  which,  as  the  reference 
had  been  made  by  rule  of  .court,  after  issue,  bo  bad 
no  authority  to  order ;  it  waa  bolden  that  they  could 
not  grant  an  attechment,  inaamuch  aa  the  arbitrator 
should  merely  have  awarded  the  money  to  be  paid. 
Jaekmn  v.  CUn-he,  13  Price,  208,  a.  c.  M«Cle].  7f . 

Where  a  parol  aubmission  has  been  entered  into 
by  an  infant  plaintiff  before  trial,  and  the  arbitrator 
has  awarded  in  foronr  of  defondant,  and  plaintiff 
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nhum  to  pwfom  tiM  «irard»  dafen^tnt  naj  proeeed 
to  trial  b7  pioriso.  Godfrey  r.  Wadt,  6  B.  Mo. 488. 

The  leoowal  of  •  leaae  upon  the  tanns  of  «n  awtrd, 
which  htd  been  twiee  enforeed  by  the  Court,  was 
again  enforced ;  but  the  juriadiction  to  ftm  eAct  to 
an  award,  confiraed  by  the  decree  of  the  Court,  in 
the  case  of  a  charity,  is  doubtful.  The  Atttfmty 
Gtneral  ▼•  CtemtmU,  1  Turner,  68. 

Where,  upon  a  reference  of  actions  in  the  Court 
of  Common  Pleas,  a  sum  of  money  was  awarded  to 
be  paid  by  each  party,  and  the  part^  entitled  to  the 
larger  amount  brouebt  an  action  m  the  Court  of 
King's  Bench,  in  order  to  compel  the  defendants  to 
set  off  subject  to  the  lien  of  his  attorney  for  his 
costs ;  the  Court  of  Common  Pleas  refused  to  inter- 
fere to  enforce  the  set*off,  and  would  not  order  the 
award  to  be  delivered  up.  Symomd$  r.  MiiU,  8 
Taunt.  5t6. 

Where  the  parties  to  a  bond  conditioned  for  the 
performance  of  an  award,  agreed  by  deed  for  forther 
time,  the  Court  held,  that  an  action  might  be 
brought  upon  the  original  bond,  as  the  deed  must  be 
taken  to  incorporate  all  the  antecedent  terms  con- 
tained in  the  condition  of  the  bond.  Greig  t« 
Talbot,  «  B.  &  C.  179,  s.  c.  S  D.  &  R.  446. 

The  renue  cannot  be  changed  in  an  action  on  an 
award.  Stanway  r.  Halop,  t  Law  J.  K.B.  f  09,  s.  o. 
3  B.  &  C.  9,  a.  c.  4  D.  &  R.  635. 

A  rerocation  of  a  submission  to  arbitration  not 
under  seal,  before  award  made,  is  in  effect,  a  breach 
of  an  agreement  to  stand  to,  obey,  abide,  perform, 
ice»  an  award,  for  which  assumpsit  will  lie;  snd 
the  plaintiff  may  declare  that  the  defendant  under- 
took to  perform  the  agreement,  and  not  to  retoko  th§ 
$ubmi$tion,  and  lay  the  rerocation  as  a  breach. 
Brown  t.  Tanmr,  1  M'Clel.  &  Y.  464,  s.  c.  1  C.  ^ 
P.  655. 

Tf  the  parties  to  an  arbitration  by  a  rule  of  court, 
which  gives  no  power  to  enlarge  the  authority  of 
the  arbitrator,  consent  to  the  enlargement  of  that 
authority,  such  consent  will  constitute  a  sufficient 
agreement  to  maintain  an  action  for  the  non-perfor- 
mance of  an  award  made  pursuant  to  the  enlarged 
authority.    Atunt,  5  Law  J.  K.B.  347. 

(K)  Pleading  and  Evidence. 

If  the  declaration  upon  an  arbitration  bond  sets 
forth  so  much  of  the  award  as  supports  the  plaintiff's 
claim,  it  is  suflBcient.  In  debt  on  an  >award,  the 
declaration  stated,  a  release  of  the  particular  suit 
referred  to  be  awaided,  but  the  award  in  eridenee 
shewed  general  releases:  Held,  good.  Perry  r. 
Nkholum,  %  Ken.  557,  s.  c.  1  Burr.  878. 

Arbitrament  without  performance  is  a  good  plea, 
where  the  partiea  have  mutual  remedies.  Gateoyno 
v.  Edwtrdt,  1  Y.  &  J.  19. 

Where  the  plaintiff  declared  in  assumpsit,  that 
certain  differences  had  arisen,  and  a  certain  suit  waa 
then  depending  in  Chwicery,  in  which  the  plaintiff, 
and  direra  other  persons,  including  infonts,  were 

Slaintitib,  and  P  K,  T  B  (since  deceased),  and 
R,  defendants ;  and  that,  by  an  order  of  the  Vice 
Ciuuieellor,  it  was  ordered,  with  the  consent  of  the 
sttomies  of  the  parties  in  the  suit,  that  the  several 
matters  in  question  in  the  suit,  and  all  disputes  and 
differences  tlien  subsisting  between  certain  of  the 
plaintiffa  and  P  K  audT  B  (since  deceased),  should 
oe  nfinved.to  the  arbitrament  of  an  arbitrator,  who 


was  to  be  at  libttty  to  ssaka  one  trtaoiQ  award  or 
awards,  as  he  should  think  fit ;  and  that  in  caM 
either  of  the  parties  should  happen  tn  die  before 
the  making  of  the  award,  the  veforenoe  was  not  to 
abate ;  but  that  the  ezecutora  and  administraton  of 
the  parties  so  dying,  wore  to  be  taken  ss  parties  to 
the  order  in  like  manner  as  their  testator  or  intestate ; 
—that  before  the  making  of  the  award  T  B  died  ; 
and  that  the  arbitrator  afterwards  awaided  that  the 
defendants,  ezecutora  of  T  B,  should  pay  the  plain- 
tiff a  certain  sum  out  of  the  assets  of  tiie  said  T  B, 
on  a  particular  day  mentioned  in  tho  award,  by 
reason  of  which  the  defendsnte,  as  ezeontois,  became 
liable  to  pay,  and  being  so  liable,  they,  as  oateutor 
and  ef$cutrtx  as  aibeesaid,  praniaed  top^ :  Held,  on 
a  special  demurrer,  that  the  action-was  well  brought 
against  the  exeeuton,  although  it?ras objected,  firat, 
that  the  promise  alleged  to  have  been  made  by  the 
defendant  was  a  penonal  promise,  for  whieh  ^ere 
was  no  consideration ;  secondly,  that  the  arbitrator 
was  not  properlj|r  constituted  ss  to  some  of  the  parfies ; 
and  thatasufiieient  authority  to  refor  waa  not  shewn ; 
and,  lastly,  that  the  aiitfaonty  to  refor  was  revoked 
by  the  death  of  T  B.  Dowae  r.  Cois,  3  Law  J.  C.P. 
If  7,  s.  c  f  Bing.  SO. 

In  an  action  upon  an  award,  where  the  deelantioft 
areiTed  a  mutual  submission  of  sereral  persons  by 
bond,  it  was  held  necesMry  that  the  execution  by 
all  should  be  proved,  though  the  action  was  against 
one  only. 

But  it  would  be  otherwise  if  the  action  were  upon 
the  bond,  and  the  bond  were  joint  and  sereral. 
There,  though  the  submission  might  be  joint,  the 
plainti£b  might  declare  upon  the  several  bond,  and 
the  dedantion  would  then  be  satiafied  by  proof  of 
the  execution  by  the  defendant  alone.  Ftrrer  r. 
Oven,  6  Law  J.  K.B.  28,  s.  o.  7  B.  &  C.  497,  s.  c. 
1  M.  &  R.  2«t. 

An  award,  made  under  an  agreement  of  reforsnce, 
cannot  be  pleaded  to  a  bill  filed  to  impeach  a  certain 
deed,  or  a  part  of  it,  and  to  carry  the  trusts  of  a 
former  deed,  and  of  the  impeached  deed,  (so  far  as 
valid)  into  effect,  where  all  the  peraoos  interested 
in  the  trusts  of  those  deeds  are  not  parties  to  the 
agreement  of  reference.  Dyer  v.  DatoiOH,  4  Law  J. 
Chanc.  167. 

Where,  after  bill  filed,  an  agreement  was  entered 
into  to  refer  the  whole  subject-matter  of  the  suit  to 
arbitration, — ^it  was  holden,  tliat  the  award  might 
be  pleaded  in  bar  to  the  bill :  but  where  all  the 
parties  to  the  suit  were  not  parties  to  the  award, 
and  where  part  of  the  prayer  of  the  bill  was  for  the 
ezeoution  of  the  trusts  of  a  deed,  under  which  some 
of  the  parties  to  the  suit  were  interested,  who  were 
not  parties  to  the  award,  a  plea  of  the  award  was 
ordered  to  stand  for  an  answer,  with  liberty  to  ex- 
cept.    Dryden  v.  Ro6injon,  3  S.  &  S.  599. 

(L)  Of  setting  aside  the  award,  and  directino 

THE  ARBITRATORS  TO  REVIEW. 

The  sooeptanoe  of  the  costs  of  reference  and  award 
precludes  the  party  from  moving  to  set  it  aside* 
Kennard  v.  Harris,  9  B.&  C.  801,  s.  c.  4  D  &  R. 
979. 

A  rule  niii,  to  set  aside  an  award ,  on  the  plea  sid^ 
of  the  Court  of  Exchequer,  should  specify-  tho 
groondv  of  objection;  and  the  same  rule  seems  to 
hold  on  the  eqjoi^  side.     Wafkim  v.  Philpotp,  1 
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M^OeL  &  Y.  9M :  t«  p.  Smi^  r.Briaeo€,  11  Prie0» 
57. 

An  award  casBot  be  aaC  aaida  aftar  the  time 
limited  hj  tlie.9  &  10  W.  S.  o.  15.  ifiun.  1  Kea. 
118. 

In  a  rale  nid  to  aet  aaide  an  award, it  ia  not  neoea- 
aaiy  to  apecify-  in  detail  the  objectiona  to  the  award, 
pnmded  the  ob)eetioDa  are  ao  apectfied  in  the  affi- 
dant  npon  whiob  the  rule  ia  obtained. 

Where  the  rale  ia  made  "  in  a  eauae,"  the  re^- 
lationa  of  the  9  and  10  Wil.  S.  o.  15.  do  not  appljr. 
Bat  the  Court  will  not  liaten  to  an  application  to 
aet  aaide  an  award,  which  ia  not  made  widiin  the 
time  allowed  to  move  for  a  new  trial,  nnleaa  adequate 
grounda  for  indulgence  be  ahewn.  Ruwuhonu  r. 
Anold,  5  Law  J.  ILB.  970,  a.  c.  6  B.  &  C.  629. 

Where  a  reference  haa  been  made,  under  the  9  & 
10  Wil.  3,  the  power  of  aetting  aaide  or  enforcing 
the  award  ia  reated  in  the  court  in  which  the  aob- 
miaaion  waa  made  a  rale,  and  the  time  within  which 
an  application  to  aet  it  aaide  muat  be  made  ia  regu- 
lated by  the  atatate ;  nor  doea  a  caae  of  fraud  appear 
to  oonatitute  an  exception  to  thia  rule.  Autioi  r. 
Smith,  1  Tuner,  lf6. 

Where  truatee  and  cettut  aue  tnut  refer  acconnta 
to  arbitration,  and  the  award  ia  made  a  rule  of  court, 
under  the  9  &  10  Wil.  3,  notwithaUnding  it  be 
proved  that  there  waa  a  fraudulent  miarepreaentation 
by  the  truateea  to  the  arbitraton  aa  to  particular 
itema  of  the  account,  a  bill  in  equity  by  the  eeUui 
out  tru9t  cannot  be  aupported  after  the  period 
limited  by  the  atatute  for  aetting  aaide  awarda  haa 
expired.    Auriol  r.  Smith,  1  Turaer,  121. 

The  Court  will  not  aet  aaide  an  award  after  the 
period  limited  by  the  atatute  haa  expired,  although 
there  ia  a  palpable  defect  on  the  face  of  it,  but  may 
rafuae  to  enforce  it.  Auriol  ▼.  Smith,  1  Turaer,  125. 

Where  an  award  ia  made  io  vacation,  oo  a  verdict 
taken  nominally,  aubject  to  a  reference,  or  under  an 
order  of  Niai  Prioa,  an  application  to  aet  it  aaide 
muat  be  made  within  the  firat  four  daya  of  the  next 
enauing  term.  Thompton  r.  Jmnings,  S  Law  J. 
C.P.  80. 

An  award  having  been  made  in  vacation,  a  rale 
to  aet  it  aaide  waa  obtained,  on  the  laat  day  of  the 
next  terai,  but  the  agreement  of  reference  had  not 
then  been  made  a  rale  of  court.  Thia  caae  ia  within 
the  9  &  10  WiL  3.  c.  15.  a.  2,  which  providea,  that 
application  to  aet  aaide  an  award  muat  be  made  be- 
fore the  laat  day  of  the  next  term  after  the  award  ia 
made.  A  rale  to  make  the  artidea  of  reference  a 
rale  of  court  waa  obtained  in  the  racatioo,  aa  of  the 
laat  day  of  the  term  in  which  the  role  for  aetting 
aaide  the  award  had  been  granted — but  waa  held 
too  late  to  aupport  the  latter  rule.  In  ra  Hughes  v. 
Emett,  3  Law  J.  K.B.  175. 

An  award  made  after  the  easoign  day  of  a  term, 
ia  to  be  taken  aa  made  in  that  term  ;  ao  that  a  party 
who  aeeka  to  impeach  the  award  aball  be  allowed 
the  following  term  to  make  hia  application.  In  re 
Burt,  4  Law  J.  K.B.  276,  a.  o.  5  B.  &  C.  668,  a.  c. 
8D.&R.421. 

An  avrard  will  not  be  aet  aaide  on  any  ground, 
which  in  trath  is  a  queation  upon  the  merita  between 
the  partiea.  Winter  t.  Lethbridge,  13  Price,  533, 
a.  e.  M*Clel.  253. 

A  aeoond  rale  will  not  be  granted  to  aet  aaide  an 
award*  when  one  rale  for  that  pozpoae  haa  ahready 


been  diaohaiged.     In  r§  HeOtftr  mid  Smfk.  9  Chit, 
f66. 

To  aupport  an  application  to  aet  aaide  an  award 
on  the  ground  of  lecently-diacovered  fraud,  it  muat 
be  ahewn  that  it  ia  a  new  diacoveiy,  and  could  not 
with  doe  diligence  have  been  aacertained  before. 
Auriol  T.  Smith,  1  Turaer,  127. 

The  Court  will  grant  a  rale  niti  to  aet  aaide  an 
•ward,  where  the  award  doea  not  recite  the  bond  of 
reference.    Dodeley  t.  Dod$ley,  1  Law  J..K.B.  7. 

Where  an  award  ia  made  in  conaequence  of  a  aub- 
miaaion  under  the  atatute  of  9  &  10  Wil.  3.  c.  15,  a 
bill  to  aet  aaide  the  award  cannot  be  auatained,  even 
though  it  charge  fraud  and  corraption  in  the  arbi* 
trator.    DmwMon  v.  Sadler,  2  Law  J.  Chanc.  172. 

The  Court  will  not  aet  aside  an  award,  in  the  ah* 
aence  of  proof  of  the  arbitrator'a  partiality  or  mia- 
bebavionr,  on  the  ground  that  he  haa  given  more 
ooata  than  by  calculation  they  would  amount  to. 
Turner  t.  Rose,  1  Ken.  393. 

Where  one  party  to  a  reference  haa  notice  of  a 
meeting  to  take  inatructiona  for  an  award,  but  doea 
not  attend,  and  the  other  party  attenda,  ia  examined 
privately  aa  a  witneaa,  and  upon  his  evidence  an 
award  ia  given  in  hia  favour,  it  will  be  aet  aaide. 
in  re  Hiek,  8  Taunt.  694. 

The  Court  will  not  direct  an  award  to.be  referred 
back  to  the  arbitrator,  on  the  ground  that  he  had 
allowed  an  apothecary  hia  chargea  for  attendances, 
which  could  not  be  recovered  at  law.  Gensham  r. 
Gfrmain,  4  Law  J.  C.P.  37. 

The  Court  will  not  aet  aside  a  void  award,  which 
cannot  be  enforced  without  auit,  because  auch  auit 
muat  fail :  but  if  it  direct  that  which  can  be  done 
without  suit,  aa  that  a  verdict  be  entered  for  the 
defendant, — the  Court  will  aet  it  aaide,  iuaamnch 
aa  otherwise,  the  party  in  wboae  favour  it  ia  made 
will  have  judgment  without  any  new  proceeding  to 
enforee  the  award.  Doe  d.  TumbuU  v.  Brown,  5 
B.  &  C.  384,  a.  c.  8  D.  &  R.  102. 

An  objection  that  the  time  for  making  an  award 
haa  not  been  duly  enlarged,  ia  waived  by  proceeding 
in  the  reference,  with  a  knowledge  of  that  fact. 
Latnrenee  v.  Hodgson,  1  Y.  dc  J.  16. 

Two  objections  were  made  to  an  award — firet, 
that  the  arbitraton  bad  appointed  an  umpire,  which 
they  had  no  authority  to  do ;  and  aecond,  that  the 
award  was  untenable,  in  conaequence  of  the  um- 
pire having  examined  the  partiea  in  the  abaence  of 
each  other  :  Held,  that  the  6r8t  objection  waa 
waived,  by  the  partiea  haviag  recognised  the  autho- 
rity of  the  umpire,  by  aubmitdng  to  be  examined 
by  him ;  and  aecond,  that,  in  a  mercantile  reference, 
the  defendant,  not  having  expreaaed  a  deaire  to  be 
preaent  at  the  examination  of  the  plaintiffs,  he  could 
not  object  to  the  award  having  been  made  in  hia 
abaence.    Matson  v.  Trower,  1  R.  &  M.  17. 

The  Court,  upon  an  affidavit,  atating  that  the 
arbitrator  made  hia  award,  after  be  had  told  the  de- 
fendant that  he  ahould  not  do  so  until  hia  witneaaaa 
returaed,  aet  it  aaide.  Dodington  v.  Hudson,  1 
Biog.  384. 

Where  it  waa  suppoaed,  that  the  arbitrator  had 
made  a  miatake  in  calculating  the  aum  awarded, 
the  Court  refuaed  to  aend  the  award  back  to  the 
arbitrator  without  the  adverse  partiea'  conaent.  Ex 
parte  Cuorton,  7  D.  &  R.  774. 

A  cause  waa  referred  to  arbitration  by  m  ju^'a 
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order,  eonteining  tlia  nsiial  conditioDs,  tbat  tli* 
arbitrator  migbt  examine  the  partioa,  and  that  neither 
of  them  abonld  file  a  bill  in  equity.  The  arbitrator 
awarded  that  a  som  of  moner  was  dae  from  tbo 
plaintiff  to  the  defendant.  The  plaintiff  objected,- 
that  the  defendant  had  not  supported  his  euim  bj 
any  witness,  and  wished  to  be  nermitted  to  file  a 
bill  in  equity.  The  Court  wonla  do  nothing  more 
than  refer  it  back  to  the  same  arbitimtor.  Htnton  r. 
HeckU,  3  Law  J.  K.B.  56. 

Where  indigo,  ader  being  shipped,  was,  by  the 
Tessel  upsetting,  materially  damaged,  and  bon&Jid$ 
■old  at  the  port  of  lading,  but  was  aRerwards  washed, 
dried,  and  repaired  by  the  purchasers,  and  sent  to 
London,  where  it  eventually  obtained  almost  the 
same  price  as  sound  indigo, — and,  on  an  action  on 
the  policy,  which  was  referred,  the 'arbitrator  cal- 
culated the  loss  as  a  total  one,  without  benefit  of 
salTage,  instead  of  an  average  loas  only,  calculated 
upon  the  invoice  charges  of  drying,  6cc.  and  for- 
warding to  London : — ^The  Court  refused  to  set 
aside  the  award.     Hardy  y.  Jnnrs,  6  B.  Mo.  574. 

Upon  reference  of  three  actions  to  arbitration, 
and  a  subsequent  taxation,  by  the  Master,  of  the 
costs  of  the  causes  and  of  the  reference,  the  affidavits 
being  contradictory,  the  Court,  trusting  to  his  dis- 
cretion, refused  to  direct  him  to  review.  Utting  v. 
Evans,  M'Clel.  19. 

Where,  on  a  reference  of  an  action  of  debt  on 
bond,  the  arbitrators  directed  a  verdict  to  be  entered 
generally  for  the  plaintiff,  the  Court  refused  to  set 
it  aside,  on  the  gpnound  that  the  arbitrators  had  not 
apecifically  directed  in  what  sum  judgment  should 
be  taken,  there  being  no  affidavit  that  there  were 
other  matters  in  difference.  Caym*  v.  Watt$,  3  D. 
h  R.  224. 

The  Court  will  not  set  aside  an  award  on  the 
ground  of  a  mistake  by  the  arbitrator  on  a  point  of 
law,  unless  the  illegabty  be  apparent  on  the  face  of 
the  award.    Pain  v.  Mauty,  3  Law  J.  C  J?.  34. 

Or  unless  the  award  shew  the  prindples  upon 
which  the  arbitrator  decided.  DtUn  v.  Fry,  5  Law 
J.  C.P.  17. 

Or  that  the  reference  having  been  of  a  matter, 
not  of  fact,  but  of  pure  law,  the  decision  was  against 
law,  unless  the  reasons  for  the  award  be  stated. 
Antnu  3  Law  J.  K.B.  174. 

And  where  matter  of  law  alone,  and  not  matter 
offset,  ia  referred  to  a  barrister,  the  Court  will  not 
set  aside  an  award  made  by  him,  on  the  ground  that 
it  is  contrsTT  to  law,  unless  the  illegality  appear  oa 
the  face  of  the  award.  Cramp  v.  Symoni,  1  Bing. 
104,  s.  c.  as  Grant  v.  Sumnurs,  1  Law  J.  C  J*.  4. 

No  objection  can  be  taken  to  an  award  upon  the 
ground  of  a  mistake  in  point  of  law,  unless  the 
grounds  of  the  objection  appear  upon  the  award,  or 
ia  some  authentic  ahape  before  the  Court.  Prie*  r. 
JofUi,  t  Y.  &  J.  114. 

The  arbitrator  to  whom  an  action  on  the  case  for 
a  fraudulent  representstion  of  the  circumstances  of 
A  was  referred,  found  that  the  defendant,  knowing, 
the  object  of  the  plaintifis'  inquiries,  omitted  to  state 
eertain  material  factft  concerning  A's  credit,  and, 
although  he  did  not  mean  to  hold  out  any  induce- 
ment to  plaintilft  to  trust  A,  thereby  misled  and 
created  m  them  a  ftlse  confidence  in  the  dreum- 
•tances  of  A.  The  arbitrator  acquitted  the  defen- 
dant of  all  collusion  with  A,  and  oif  all  fraod  at  the 


time  of  making  the  representation,  but  feeling  him- 
self compelled  by  adjudged  cases,  which  he  men- 
tioned, to  decide  that  the  knowledm  of  the  falsehood 
of  the  thiuff  asserted  was  in  itself  fraud  and  deceit, 
he  awarded  in  favour  of  the  plaintiffii.  The  Court 
set  aside  the  award,  on  the  ground  that  the  aibitim- 
tor  had,  on  the  face  of  it,  acquitted  the  defendant  of 
fraud  and  deceit.  Amet  v.  MHward,  8  Taunt.  637, 
a.  e.  2  B.  Mo.  713. 

The  Court  of  King's  Bench  wiU  not  interfere  to 
set  aside  an  avrard,  founded  upon  an  indictment  at 
the  assises.  Rex  v.  th$  Inhahitanit  of  CoteAatekp 
2  D.  &  R.  265. 

An  indictment  for  a  oonspirscy  was  removed  from 
the  Chester  Court  into  the  King's  Bench,  and  sent 
to  Chester  to  be  tried.  A  juror  wss  there  withdrawn, 
and  all  matters  in  difference  rtferred  to  arbitration. 
The  Court  of  King's  Bench  said,  that  they  had  no 
authori^  to  set  sside  the  award.  JRsar  v.  CcrbkhUyp 
2  Law  J.  K.B.  150. 

(M)  Costs. 

Where  the  award  of  an  arbitrator,  under  an  order 
of  Nisi  Prius,  was  directed  to  be  equivalent  to  • 
verdict,  and  the  arbitrator  was  silent  aa  to  the  costs 
attending  the  reference :  Held,  that  the  costs  should 
follow  the  verdict.  Maekintoth  v.  Bhth,  1  Law  J. 
C  J*.  99,  s.  c.  8  B.  Mo.  211,  s.  c.  1  Bing.  269. 

Judgment  having  been  suffered  by  aefrralt,  and, 
on  the  execution  of  the  writ  of  inquixy,  the  jury 
having  given  the  plaintiff  more  damages  than  he 
was  entitled  to,  the  defendsnt  moved  to  set  aaide  the 
inquisition,  for  excess, — when  the  Court  recom- 
mended, that  the  amount  of  damages  should  be 
referred  ;  but  nothing  being  said  about  the  costs  of 
moving  to  set  aside  the  writ  of  inquiry,  and  the  ar- 
bitrator having  reduced  the  damages  :  Held,  that 
the  plaintiff  was  not  entitled  to  the  costs  of  the  rule 
for  setting  sside  the  inquisition.  Lewis  r.  Harrit, 
2  B.  &  C.  620,  s.  c.  4  D.  &  R.  129. 

A  defendant  was  arrested  for  28/. :  he  paid  2/. 
into  court.  The  cause  and  all  matters  in  difference 
were,  before  trial,  referred  to  an  arbitrator,  who  had 
power  to  examine  the  parties,  and  the  costs  were  to 
abide  the  event.  The  arbitrator  awarded  1/.  19s.  to 
the  plaintiff.  The  defendant  moved  for  costs  under 
43  6eo.  3.  c.  46.  s.  3.  The  Court. held,  that  the 
case  was  not  within  thst  statute.  K§eit»  v.  DoebU,  3 
Law  J.  K.B.  75,  s.  e.  3  B.  &  C.  491,  s.  c.  5  D.  & 
R.383. 

The  plsintifiThsving  arrested  the  defendsntfor  179/. 
at  the  trial  a  verdict  was  found  for  the  plaintiff,  aub- 
ject  to  the  award  of  an  arbitrator  Ace,  and  the  costs 
of  the  cause  to  abide  the  event  of  the  award.  The 
arbitrator  found  a  debt  of  451.  only  due  by  defen- 
dant at  the  eommenoement  of  the  action,  and  that 
there  was  no  ressonable  or  probable  cause  for  the 
arrest  for  179/.,  and,  as  damages  of  such  arrest, 
awarded  to  the  defendant  the  sum  of  20/. ;  but  or- 
dered the  verdict  to  be  finally  entered  for  the  plain- 
tiff for  25/.  18<.  the  balance  due  after  deducting  the 
sum  so  awarded  to  the  defendant  as  damages.  The 
Court  held,  that  the  defendant  was  not  entitled  to 
costs  under  the  statute  43  Geo.  3.  c.  46,  as  the  event 
of  the  award  wasin  favour  of  the  plaintiff.  Thnmpian 
r.  Atkinten,  5  Law  J.  K.B.  101,  s.o.  6  B.&  C  192. 

Where  an  action  of  assumpsit  was  referred  to 
arbitration^  the  eosts  to  abide  th«  '*  event,"  and 


92 


ARBITRATION— ARREST. 


Um  ixbittfttor  otA&nd  the  d«£Ridint  to  pay  tlie 
plmtiff  Iff.,  "by  mMA  of  the  detention  of  the 
pkintiflTe  debt,"  hot  without  epeitifrinff  any  debt, 
the  Cdurt  heM  this  to  be  an  *<  erent  ^'  of  the  arbitra- 
tion in  the  plainttiTa  favour,  aiiffieient  to  entitle  him 
to  eoati.    Gfvtn  r.  Ridutrdt,  6  Law  J .  K.B.  150. 

By  order  of  Nisi  Priua,  a  cauae  waa  referred  to 
axbitration  ;  the  eoata  were  to  abide  the  erent: 
there  were  two  defendants;  one  aOeoded  before  the 
arbitrator,  the  other  never  interfered.  The  Matter 
taxed  the  whole  of  the  eotta  of  the  caoae  and  the 
referenoe  in  one  sum : — StnAU,  that  the  Maater  had 
not  power  to  tax  the  coata  for  the  defendanta  aepa* 
ntely .  Diekhu  r.  JarvU,  5  B^  &  C.  5t8,  a.  c  8  D. 
&  R.  S65. 

Where  an  arbitrator  ofdera  one  of  the  paitiea  to 
pay  the  coata  of  the  caoae,  those  costs  will  be  undeiw 
stood  to  be  such  as  that  party  would  baTe  had  to 
pay  in  case  there  had  been  a  judgment  in  the  ordi- 
nary course. 

Aacordingly,  when  a  defendant  had  obtained  a 
rerdict  on  the  trial ;  and,  pending  a  rule  for  a  new 
trial,  obtained  by  the  plaintiff,  the  cause  waa  refer- 
led ;  **  the  costs "  being  in  the  discretion  of  the 
arbitrator,  and  he  found  for  the  plainti&,  and  or- 
dued  the  defendants  to  pay  the  "costs  of  the 
cauae," — it  was  held,  that  this  did  not  include  the 
costs  of  the  trial.  Rigby  r.  O'RWI,  5  Law  J.  K.B. 
367,  s.  c.  7  B.  &  C.  57. 


ARMY. 


An  officer  cannot  pledge  or  mortgage  his  commis* 
sion.     CoUiftr  r.  Failon,  3  Law  J.  Chanc.  23. 

Where  A  applied  to  two  aoldiera,  a  drummer  and 
a  private,  to  enlist  him,  which  they  at  fint  refosed, 
but  afterwards  the  drummer  gave  him  a  shilling  for 
that  purpose,  and,  on  A's  wanting  to  go  away,  they 
detained  him :  Held,  that  they  had  no  authority  to 
enlist,  and  therefore  no  right  to  detain  him.  Bm  v. 
Longdm,  R.  &  R.  C.C.R.  in. 


ARMY  AGENTS. 
[See  Principal  and  Agent,  and  Set-off.] 

Army  agents  baring  distinct  accounts  with  the 
colonel  and  paymaster  of  a  regiment,  upon  the  aa- 
surance  of  the  paymaster,  that  he  was  authorised  by 
the  colonel,  and  on  his  account,  to  provide  certain 
articlea  for  the  regiment,  tnnafer  to  the  debit  of  the 
colonel  a  sum  standing  in  their  booka,  originally 
debited  to  the  paymaster  ;  and  having  settled 
accounta  with,  and  the  balance  due  from,  the  pay- 
maater,  sue  the  colonel  for  the  balance  claimed  by 
him,  including  the  aum  upon  the  debit  traoaferred. 
Pending  this  action,  the  jmymaster,  on  the  requisi- 
tion of  the  sgents,  furnishes  them  with  a  letter  from 
the  colonel  as  the  authority  for  the  charge  against 
him.  The  agents  being  fully  satisfied  aa  to  die 
intent  and  meaning  of  thia  auOiority,  in  the  oonrM 
of  their  pleadings  maintain  atrenoonsly  the  right  of 
the  paymaater  to  act  under  it,  and  judgment  in  the 
first  instance  ii  given  in  their  fovour.  After  they 
had  obtained  this  judgment,  apprehending  the  pos* 
sibility  that  it  might  be  reteraed,  they  re-transfer 
the  sum  in  dispute  from  the  debit  of  the  colonel  to 


the  debit  of  the  ptymfcstsr,  giving  him  notice  of 
that  fact ;  and  of  the  proceedinga  in  and  state  of  the 
action  against  the  colonel.  The  former  judgment, 
on  representation,  was  rerersed  ;  and  it  waa  held, 
by  the  Court  of  Seasion,  and  by  the  House  of  Lords, 
on  appeal,  that  the  agents  were  entitled,  in  an  action 
againat  the  paymaater,  to  recover  the  sum  in  dispute, 
wad  the  costs  of  the  action  againat  the  coloneU 
M'Denald  v.  Rim,  2  Bligh,  547. 


ARSON. 

A  challenge  on  an  indictment  for  arson  cannot  be 
snstsined,  unless  the  party  making  the  challenge  be 
prepartd  to  prove  the  requisitea  required  by  the 
9  Geo.  1.    Rex  v.  Savage,  1  R.  &  M.  C.C.R.  61. 

An  indictment  for  arson  must  state  the  owners 
diip  : — but,  where  the  ownerahip  waa  laid  in  an  in- 
solvent, who  had  assigned  the  premises  under  the 
Insolvent  Act,  and  who  continued  in  possession,  it 
was  holden  sufficienL    Rex  v.  Bail,  1  R.  &  M. 


ARTICLES  OF  THE  PEACE. 

The  Court  of  King's  Bench  will  not  direct  articles 
of  the  peace  to  be  entered  into  at  Westminster,  upon 
s  fact  arising  in  the  country.  R.  v.  A,  B.,  t  Ken. 
511,  s.  c.  aa  Rex  v.  Waite,''t  Burr.  780. 


ARREST. 


(A)  For  what  cause  of  action  allowed. 

(B)  Who  are  privileged  from. 

(a)  Married  irofiuiii,8ee  BaronandFehb. 

(b)  Attorney,  see  Attorney  and  Soli* 

CITOR. 

(C)  Irregularities. 

(DS  What  coNSTrruTEs  an  Arrest. 
(E>  Rb- arrest,  when  allowed. 
(F)  Arrest  in  criminal  cases. 

[And  see  Bail.] 


(A)  For  what  causi  of  action  allowrd. 

[See  7  &  8  Geo.  4.  c.  71.  s.  1,  5  Law  J.  Abr. 

Stat  193.] 

A  party  cannot  be  holden  to  bail,  upon  a  sobse* 
quent  promiae  to  pay  a  debt,  as  to  which  he  has 
been  aischarged  upon  an  insolvent  act.  Butt  r. 
Vane,  4  D.  6c  R.  154. 

Unsettled  accounts  do  not  prevent  the  party,  in 
whoae  favour  the  balance  appears  to  be,  from  hold- 
ing the  other  to  bail.  TurUngtow  v.  £ramiM»  1 
Ken.  434. 

A  party  may  be  arrested  on  a  guarantee  to  pay 
for  goods  furnished  to  a  third  person,  on  the  common 
affidavit  for  goods  sold  and  delivered.  Cape  r. 
Joteph,  9  Price,  155. 

A  aubmission  was  made  to  two  arbitrators,  with 
power  to  name  an  umpire,  who  was  to  mahe  his 
award  on  or  before  a  further  day.  The  arbitrators 
named  an  umpire,  who  made  an  award  for  the  plain- 
tiff, but  (aa  was  sworn  by  the  defondant,)  after,  the 
further  time  had  elapsed.  The  plaintiff  was  held 
entitled  to  hold  the  defendant  to  bail,  withoiit 
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•Uting  in  his  affidavit,  tbe  fact  of  tbe  time  when 
the  avrard  was  made.  Matel  v.  Angel,  3  Law  J. 
K.B.  159,  8.C.  6  D,  &  R.  15. 

A  person  cannot  be  arrested  in  Wales  for  less. than 
f  0/.  npon  process  issuing  out  of  tbe  Courts  at  West- 
minster.    Juggins  v.  Kendrick,  4  Llir  J.  K.B.  44. 

(B)  Who  are  privilmed  from. 

Members  of  Parliament  are  privileged  from  arrest, 
for  a  reasonable  time  after  a  dissolution  of  parlia- 
ment.     Barnard  r.  Mordaunt,  1  Ken.  1^5. 

A  person  wbo  has  been  discharged  as  a  fugitive 
under  an  insolvent  act,  may  be  bolden  to  special 
bail.     Sheldon  v.  Foot,  1  Ken.  380. 

A  bankrupt  if  at  large  on  bail,  is  not  in  custody 
within  the  meaning  of  the  exception  in  the  5  Geo. 
2.  c.  30.  8.  5.     Ej  parte  Leigh,  1  G.  &  J,  264. 

A  bankrupt  cannot  be  arrested  upon  a  subsequent 
promise  to  pay  a  debt  due  before  bis  bankruptcy, 
after  he  has  obtained  his  certificate.  Peers  v.  Gad- 
derer,  1  Law  J.  K.B.  16,  s.  c.  S  D.  &  R.  240,  s.  c. 
1  B.  8cC.  116. 

It  is  doubtful  whether  a  yeoman  of  the  guard  is 
privileged  from  arrest.  Ifhe  be  privileged,  the 
Court  of  King's  Bench  will  not  enter  an  eioneretur 
on  the  bail-piece  after  he  has  put  in  and  perfected 
bail,  on  removing  his  caase  from  the  Palace  Court 
into  the  King*k  Bench.  Sard  ▼.  Forrest,  1  Law  J. 
K.B.  31,  s.  c.  1  B.  &  C.  139,  s.  c.  2  D.  &  R.  250. 

An  Irish  Peer  cannot  be  arrested  for  a  debt. 
Coates  v.Lord  Hawartlen,  6  Law  J.  K.B.  62,  8.  c.  7 
B.  &  C.388,  8.  c.  1  M.  &  R.  110. 

An  affidavit  by  an  ambassador's  secretary  Btatiog 
"that  he,  before  and  at  the  time  of  the  arrest,  was  in 
the  actual  employment  of  the  ambassador,  and  in 
daily  attendance  upon  him,  and  writing  dispatclies 
and  other  official  documents  and  communications  :*' 
Held  insufficient  English  v.  Caballero,  3  D.  &  R. 
25. 

One  of  the  warders  of  the  Tower  was  arrested, 
and  informed  at  the  time  that  the  plaintiff  would  be 
satisfied  if  he  would  enter  an  appearance.  He, 
however,  claimed  his  privilege,  but  afterwards  el- 
ecnted  a  bail-bond  :  the  Court  refused  to  order  the 
bail-bond  to  be  delivered  up  to  be  cancelled.  Bid- 
good  ▼.  Vavies,  5  Law  J.  K.B.  64,  S.  c.  6  B.  &  C. 
84,  8.  c.  9D.&  R.  153. 

Tbe  defendant  was  arrested,  under  a  capias  not 
having  a  non  omittas  clause,  witliin  the  precinct  of 
the  Tower,  and  gave  a  bail-bond  to  the  sheriff.  The 
Court  refused  to  order  it  to  be  cancelled.  Bell  v. 
Jacobs,  6  Law  J.  C.P.  82,  s.  c.  4  Bing,  523,  s.  c.  1 
M.  &  P.  309. 

(C)  Irregularities. 

Where  a  widow,  after  her  husband's  decease,  con- 
tinued to  use  the  initials  of  bis  christian  name,  and 
accepted  a  bill  of  exchange  with  them,  and  was  ar- 
rested by  those  initials  :  The  Courtsctthc  bail-bond 
aside.  M*Beath  v,  Chatterley,  1  Law  J.  K.B.  56, 
8.  c.  2  D.  &  R,  237. 

And  where  a  defendant  had  been  arrested,  and 
executed  a  bail-bond  by  tbe  initials  of  one  of  his 
christian  names,  the  bail-bond  was  ordered  to  be 
cancelled,  but  without  costs.  Farker  v.  Bent,  1 
Law  J.  K.B.  14,  s.  c.  2  D.  &  R.  73. 

An  attorney  gave  the  defendant  until  a  certain 
day  to  pay  the  debt.    On  the  day  beforo  that  day, 
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he  caused  him  to  be  arrested.  The  Court  stayed 
the  proceedings  upon  payment  of  tbe  debt,  without 
costs.     Dixon  v.  Neslit,  1  Law  J.  K.B.  154. 

If  a  person  has  been  arrested  by  the  name  of 
*'  Josiah,  instead  of  Josias,**  the  Court  will  order 
him  to  be  discharged  out  of  custody  on  his  entering 
a  common  appearance,  and  undertaking  to  bring  no 
action.    Johnson  v.  Cooper,  5  B.  Mo.  472. 

The  Court  ordered  a  bail-bond  to  be  delivered 
up  to  he  cancelled,  witli  costs  of  tbe  application,  the 
arrest  having  been  made  on  a  Sunaay.  Anon*  3 
Law  J.  K.B.  128. 

* 

(D)  What  constitutes  an  ariCest. 

Mere  words  do  not  eonstitute  an  arrest :  therefore 
where  a  sheriff's  officer  told  A  that  he  bad  a  writ 
againat  him,  to  which  be  replied,  "Very  well,  I 
will  come  to  you  :"  Held,  that  this  was  not  a  legal 
arrest,  inasmuch  as  the  officer  ought  to  have  touched 
A.  Russen  ▼•  Lucas,  1  R.  &  M.  24,  s.  o.  1  C.  &  P. 
153. 

But  an  actual  touching  of  the  person  is  not  neceB*> 
sary  to  constitote  an  arrest. 

Nor  does  tbe  fact  of  a  person  giving  a  bail-bond 
of  necessity  imply  a  previous  arrest ;  and  accord> 
ingly,  in  an  action  for  a  malicious  arrest,  the  plain- 
tiff, in  order  to  support  an  averment  in  his  declara- 
tion, that  he  had  been  arrested,  proved  the  writ ;  tbe 
warrant ;  that  the  officer  sent  a  messenger  to  him, 
informing  him  that  he  had  such  a  warrant,  (the 
messenger  not  having  it  then  with  him,)  and  desir- 
ing him  to  give  bail ;  that  he  sent  word  that  he 
woold  on  tbe  following  day ;  and  that  he  accord- 
ingly did  BO,  giving  a  bail-bond  at  tbe  officer's 
house;  but  never  being  actually  detained, — it  was  ^ 
held,  that  these  facts  did  not  amount  to  an  arrest; 
and,  therefore,  that  the  averment  was  not  proved. 
Berry  v.  Adamson,  5  Law  J.  K.B.  218,  s.  c.  6  B.  & 
C.  528,  s.  c.  2  C.  &  P.  503. 

(£)  Re-arrest,  when  allowed. 

A  being  in  prison  at  Bristol,  had  a  suit  commenced 
against  him  by  B  in  the  Tolsey  Court.  After  it  had 
proceeded  a  little  way,  B  discontinued  the  action ; 
but  before  he  had  paid  the  costs,  he  sued  out  a  luti- 
tat,  and  lodged  a  detainer  against  A.  Upon  an 
application,  that  he  ought  to  be  discharged  out  of 
custody,  as  having  been  twice  subject  to  bailable 
process  for  the  same  debt,  the  Court  refused  it,  on 
the  ground  that  the  first  detainer  was  in  an  inferior 
court.     Paine  v.  Gawdery,  1  Law  J.  K.B.  191. 

A  person  .being  arrested  on  an  Irish  Judgment, 
gave  a  warrant  of  attorney  to  confess  judgment  in 
the  Court  of  King's  Bench.  He  was  arrested  on 
that  judgment,  and  the  Court  would  not  discharge 
him  out  of  custody  on  filing  common  bail*  Barker*9 
case,  2  Law  J.  K.B.  76. 

The  Court  for  the  Relief  of  Insolvent  Debtors 
adjudged,  that  an  insolvent  should  have  the  benefit 
of  the  act  as  to  all  tbe  creditors  named  in  his  sche- 
dule, excepting  as  to  certain  persons,  at  whose  suit 
the  Court  further  adjudged,  that  he  should  be  im- 
prisoned for  sixteen  months. 

Tlie  insolvent  was  seen  at  large  within  sixmontbs  ; 
and  a  creditor  named  in  tbe  schedule,  but  not  one 
of  those  at  whose  suit  he  was  to  bo  detained  in  pri- 
son for  sixteen  months,  arrested  him  : — 
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The  Court  of  Kings's  Bench  held,  that  every  one 
of  the  creditors  named  in  the  schedule,  had  the 
power  to  insist  that  the  insolvent  should  be  confined 
for  the  sixteen  months,  and  would  not  set  aside  the 
bail-bond,  which  he  had  given  on  being  arrested. 
Phillipt  V.  Wfutmare,  i  Law  J.  K.B.  168,  a.  c.  4  D. 
&  R.  347 :  s.  P.  Edwardt  r.  Tucker,  4  D.  &  R.  916. 

Where  a  defendant  had  been  holden  to  bail,  in  an 
inferior  court,  and  had  afterwards  superseded  the 
action,  although  irregularly :  The  Court  held,  that 
be  could  not  be  again  arrested  in  London  for  the 
same  eause  of  action.  England  t.  L«wit,  3  D.  &  R. 
189. 

*    (F)  Arrest  in  criminal  cases. 

An  attempt  to  commit  a  felony  in  the  night. 
Justifies  the  detention  of  the  ofronder  without  a 
warrant,  until  he  can  be  brought  before  a  justice  of 
the  peace.    Rex  r.  Hunt,  1  R.  &  M.  C.C.R.  93. 

A  constable  having  reasonable  cause  to  suspect  a 
person  of  felony,  may  arreat  him,  though  it  appears 
no  felony  was  committed.  Beekwith  v.  PhiUnf,  5 
Law  J.  M.C.  13S,  a.  c.  6  B.  &  C.35. 

A  seaman ,  who  had  been  taken  from  on  board  a  fish- 
ing lugger  at  sea,  by  the  crew  of  a  revenue  cutter, 
and  landed  and  delivered  into  civil  cuatody  without 
legal  warrant  or  authority  ;  and  who  was,  whilat  in 
such  custody,  charged  with  a  eopiat  on  an  informa- 
tion for  smuggling,  under  which  he  was  removed 
to  Newgate  by  habeai  corpus  at  the  instance  of  the 
Crown,  and  committed  thence  to  the  Fleet  by  this 
Court,  ordered  by  the  Court  to  be  discharged  un- 
conditionally, on  motion. 

The  delay  which  had  occurred  in  making  the 
application,  held  to  be  no  objection  to  a  motion  of 
this  nature  in  such  a  oase.  Attorney  General  v. 
Colder,  12  Price,  335. 


ASSAULT  AND  BATTERY. 

(A)  What  constitutes  an  assault. 

(B)  Plbaoinos. 

(C)  Evidence  and  Damages. 

(D)  Costs. 


(A)  What  constitutes  an  assault. 

A  person,  by  entering  the  house  of  another  with 
violence,  renders  himself  liable  to  be  turned  out, 
without  a  previous  request ;  and  the  party  ejecting 
him  will  not  be  guilty  of  an  unjustifiable  aasault ; 
but  if  he  enters  peaceably,  a  request  is  essential  to 
exculpate  the  firat  aggressor.  Tullay  v.  Reed,  1  C. 
&  P.  6,  [Park] 

A  medical  man  by  unnecessarily  stripping  a  fe- 
male patient,  commits  an  asssult.  Rex  v.  Rosimki, 
1  R.  &  M.  C.C.R,  19. 

Riding  after  a  person  and  obliging  him  to  run 
away  into  a  garden  to  avoid  being  beaten,  is  an 
assault.  Mortin  v.  Shoper,  3  C.  &  P.  373.  [Ten- 
lerden] 

Where  a  man  had  an  ideot  brother,  and  kept  him 
in  a  dark  room  without  sufficient  warmth,  &c.  he 
being  bed -ridden, — it  was  holdeo,  neither  a  false 
imprisonment,  nor  an  assault.  Rts  t.  Smith,  S  C. 
k  P.  449.  (3ttrroagh] 


A  watchman,  by  collaring  a  man  to  proven  t  him 
from  committing  a  nuisance  at  a  blank  wall  at  night, 
commits  an  assault,  although  it  seems  he  would  be 
justified  in  remonstrating  with  and  asking  him  to 
go  elsewhere.  Booth  v.  HanUy,  t  C.  &  P.  288. 
[Abbott] 

(B)  Pleadings. 

To  a  declaration  for  an  assault,  charging  the  de- 
fendant with  having  beaten,  bruised,  wounded,  and 
ill-treated  the  plaintiff,  the  defendant  pleaded  ton 
attault  demesne,  and  the  plaintiff  replied  de  inJuriA 
sud  propriA,  At  the  trial  it  appeared,  that  the  plain- 
tiff being  on  horseback,  dismounted,  and  held  up 
his  stick  at  the  defendant,  when  the  latter  struck 
him :  Held,  that  the  plaintiff  ought  to  have  replied 
specially ;  and  the  jury  having  found  for  the  defen- 
dant, the  Court  refused  a  new  trial.  Dale  v.  Wood, 
7  B.  Mo.  33. 

A  battery  may  be  justified  under  an  arrest  by 
molliter  manus  imposuit. 

In  a  plea  of  juatification  under  process  of  an  in- 
ferior court,  erected  by  letters  patent,  it  ia  not  neces- 
sary to  make  a  profert  of  the  letters  patent.  If  it 
be  suted  in  such  a  plea,  that  a  plaint  was  levied  at 
one  court,  and  such  proceedings  thereon  had,  that  a 
capias  issued  at  the  next,  it  will  be  intended  that 
the  proceedings  were  regular,  thoogii  no  summons 
be  sUted.  TitUy  v.  FosaU,  2  Ken.  308,  s.c.  Willes, 
688. 

To  a  declaration  for  an  assault,  containing  several 
counts  charging  aeveral  assaults,  the  defendant  jus- 
tified the  whole  as  master  of  a  ship,  in  which  the 
plaintiff  was  sailor,  and  refractorv.  The  plaintiff 
replied  de  ityurid  generally ;  and  on  issue  being 
joined  thereon,  it  was  holden,  that  the  plaintiff 
could  not  recover  on  any  other  assault  than  the  one 
specified  in  the  plea.  Gale  v.  DalrympU,  1  C.  &  P. 
Al,  s.  c.  1  R.  &  M.  118.  [Abbott] 

If  there  be  two  counts  in  a  declaration  for  an 
assault,  and  to  one  there  is  a  justification,  and  to 
the  other  the  general  issue,  a  new  assignment  is 
not  neceasary;  but  if  there  be  a  justification  of 
molliter  manus  to  all  the  counts  in  the  declaration, 
the  plaintiff  cannot  prove  the  excess  unless  he  has 
newly  assigned.  Bowen  v.  Parry,  1  C.  &  P.  394. 
[Best] 

(C)  Evidence  and  Damages. 

Although  a  defendant  may  not  have  pleaded  a 
justification  to  an  action  for  an  assault,  yet  he  may 
extract  evidence  in  mitigation  of  damages  in  the 
cross-examination  of  the  plaintiff's  witnesses.  In 
■hewing  special  dsms^e,  remote  consequences  can- 
not be  given  in  evidence.  Moore  v.  Adam,  S  Chit* 
198. 

Where  a  servant  brought  assault  against  his 
master,  who  pleaded  molliter  manus,  to  remove  him 
from  a  house  of  which  he,  as  master,  was  possessed, 
— it  was  holden,  that  evidence  of  another  servant 
having  the  key  to  let  himself  in  to  work,  nobody 
being  in  the  house,  was,  as  against  his  own  servant, 
suflScient  to  support  the  plea.  Hall  v.  Davis,  9  C« 
&  P.  33.  [Best] 

To  an  action  of  assault  against  several  of  the  yeo* 
manry  cavalry,  called  in  aid  of  the  civil  power  at 
Manchester }  the  defendants  pleaded  not  guilty 
and  several  pleas  of  justification,  alleging  a  conspi- 
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ncj  to  excite  ledttioii,  &c.,  previoai  drilling  and 
tnining  of  the  persons  assembled ;  and  that  the  de- 
fendants were  acting  in  aid  of  the  civil  power  to  re- 
strain the  plaintiff  and  others  present  at  a  seditions 
meeting :  Held,  first,  that  it  was  incumbent  on  the 
plaintiff  to  prove  the  assault,  in  the  first  instance, 
by  the  defendants,  before  he  could  shew  acts  of 
trespass  by  other  individuals  of  the  corps  to  which 
the  defendants  belonged ;  and  that  injuries  done  by 
them  to  other  persons,  could  not  be  given  in  evi- 
dence, in  an  action  for  damages,  for  a  specific  injury 
to  the  plaintiff.  Secondly,  that,  to  support  the  jus- 
tification on  the  ground  of  such  conspiracy  existing, 
evidence  of  bodies  of  men  having  been  seen  by  a 
witness  marching  on  the  road,  and  also  expressions 
used  by  them,  shewing  that  they  were  going  to  W. 
for  the  purpose  of  being  drilled ;  of  their  having 
solicited  the  witness  to  accompany  them ;  and  that 
facts,  creating  an  alarm  in  the  witness's  mind,  were 
admissible :  so  communications  made  to  a  committee 
of  magistrates,  appointed  to  provide  for  the  publio 
security,  of  the  general  sense  of  alarm,  were  sdmis- 
sible  upon  an  issue,  whether  the  defendants  were 
acting  in  aid  of  the  civil  power  or  not,  as  shewing 
the  causes  which  might  occasion  their  being  so 
called  in  aid ;  and  if  they  were  so  acting  in  aid,  and 
it  appeared  on  the  record  ;  and  the  action  was  not 
brought  witliin  six  months,  under  34  Geo.  2,  it 
would  be  a  complete  defence.  Thirdly,  that,  upon 
such  an  issue,  a  refusal  of  the  constable  to  execute 
a  wsrrant,  issued  by  the  magistrates,  for  the  appre- 
hension of  certain  individuals  present  at  the  meeting, 
and  the  grounds  of  such  refusal,  were  admissible. 
Fourthly,  that  to  prove  the  existence  of  such  con- 
spiracy, a  copy  of  resolutions  passed  at  a  meeting 
at  another  place,  where  the  same  person  was  chair- 
man ;  expressions  used  by  other  persons  at  other 
meetings ;  the  plaintiff  being  shewn  to  hare  been 
present  at  some  of  them,  the  banners  exhibited,  &c. 
upon  these  different  occasions,  were  also  admis- 
sible, although  it  was  for  the  jury  to  consider  whe- 
ther there  was  such  a  conspiracy  or  not  Fifthly, 
that  where  several  persons  act  together  for  a  lawful 
purpose,  and  one  does  an  unlawful  act,  the  others 
are  not  answerable  for  it ;  but  they  are,  if  they  go 
together  for  an  unlawful  purpose ;  but  even  in  that 
case,  if  they  separate,  and  one  do  tin  unlawful  act, 
not  in  pursuance  of  the  common  design,  the  others  are 
not  answerable.  Sixthly,  that  a  party  acting  under 
a  lawful  authority,  though  he  may  go  beyond  it,  is 
still  within  the  protection  of  24  ueo.  S.  Upon  the 
question,  whether  the  defendants  were,  in  fact, 
acting  in  aid  of  the  civil  power  or  not,  the  expedi- 
ency or  necessity  of  tlieir  being  called  in  is  not 
material,  if  the  meeting  were  illegal,  and  the  defen- 
dants were  called  in  by  the  magistrates  ;  although 
the  magistrates  might  not  have  exercised  a  sound 
discretion  in  so  calling  them  in.  Bedford  v.  BirUy, 
3  Stark.  76. 

A  person  who  has  preferred  an  indictment  for  an 
assault,  from  which  he  did  not  suffer  any  personal 
injory»  and  has  succeeded  in  it,  and  received  from 
the  Treasury  a  portion  of  the  fine  imposed  upon 
the  defendant,  is  not  entitled,  in  an  action  against 
the  same  defendant,  to  recover  more  than  nominal 
damages.  Jach$  y.  Bell,  3  C.  &  P.  316.  [Tenter- 
]dea 


(D)  Costs. 

Where,  in  an  action  for  an  assault,  the  declaration 
stated,  that  the  defendant  assaulted  the  plaintiff, 
and  beat,  wounded,  and  ill-treated  him,  and  rent 
and  tore  his  clothes;  and  the  defendant  pleaded 
that  he  was  not  guilty  of  the  supposed  assaults 
above  laid  to  his  charge,  in  manner  and  form  as  the 
plaintiff  bad  complained  against  him }  and  the  jury 
found  a  verdict  for  the  plaintiff,  damages  SOi. : 
Held,  that  be  was  entitled  to  no  more  costs  than 
damages.  Weaiher'iU  y.  Howard,  5  Law  J.  C.P. 
205,  a.  0.  3  Bing.  t35. 

Where,  in  trespass  for  an  assault,  the  declaration 
contained  two  counts,  one  for  assaulting  the  plain- 
tiff, and  the  other  for  a  false  imprisonment,  (which 
includes  a  battery,)  and  the  jury  found  a  general 
verdict  for  him,  damages  It.,  and  the  judge  certified 
under  43  Eliz.  c.  6,  the  Court  refused  to  tax  the 
plaintiff  his  costs.  Briggt  r.  Bowgin,  3  Iaw  J. 
C.P.  25,  9.  c.  2  Bing.  333. 

The  judge  may,  under  22  and  23  Car.  2<  c.  9» 
grant  a  certificate,  **  that  a  battery  has  been  proved,'* 
within  a  reasonable  time  after  the  trial.  Johnson  y. 
Stanton,  2  Law  J.  K.B.  115,  s.  c.  2  B.  &  C.  621, 
s.  c.  4  D.  &  R.  156. 

Where  a  declaration  in  trespass  contained  two 
counts,  the  first  for  assaulting  the  plaintiff,  and  de- 
stroying a  scraper  affixed  to  his  house ;  and,  the  se- 
cond for  destroying  the  scraper ;  and  the  jury  found 
a  general  verdict  for  him,  damages  2i. :  Held,  that 
he  was  entitled  to  his  fiiU  costs.  Heece  v.  Leo,  7 
B.  Mo.  269. 


ASSESSMENT. 
[See  Rate.] 

The  commissioners,  under  acts  of  parliament  for. 
draininglsnds,  were  empowered  to  make  assessments, 
and  to  enforce  payment  of  them  by  distress.  At 
one  of  their  meetings,  an  order,  among  others,  was 
written  in  their  minute-book  of  an  assessment  to  a 
certain  amount,  on  certain  lands,  under  which  ap- 
peared the  names  of  three  commissioners,  in  tne 
nandwriting  of  one  of  them ;  afterwards  followed 
a  paragraph,  fixing  a  day  of  adjournment,  and, 
beneath  the  whole  account  of  the  meeting,  was 
written  the  names  of  two  of  the  commissioners  by 
themselves :  The  Court  held,  that  the  names  at  the 
end  of  the  minutes  had  relation  to  the  assessments ; 
and  that,  as  they  were  signed  by  the  majority  of 
the  commissioners  present,  the  assessment  was  good 
and  valid.  Mobson  v.  Johnton,  1  Law  J.  K.B.  210. 

By  a  local  act  of  parliament,  trustees  were  em- 
powered to  raise  any  sum  of  money  not  exceeding 
30,000^.  for  the  purposes  of  the  act,  and  were  autho- 
rized to  make  assessments,  not  exceeding  2s.  6d.  in 
the  pound,  as  long  as  the  sum  borrowed  remained 
unpaid  :  they  borrowed  32,6361. :  The  Court  held, 
that  an  assessment,  not  exceeding  2<.  6d«  in  the 
pound,  made  for  the  purposes,  among  other  things, 
of  paying  the  interest  of  that  sum,  was  illegal  and 
yoid  in  toto,  Riehter  v.  Hyphet*  2  Law  J.  K.B.  61, 
s.  e.  2  B.  &  C.  499,  s.  e.  3  D.  &  R.  788. 
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ASSIGNMENT— ASSUMPSIT. 


ASSIGNMENT. 

[See  Bankrdpt—Covenant — Lease — Landlord 

AND  Tenant.] 

(A)  Of  Offices. 

(B)  Of  A  Term. 

(C)  Of  AN  Equitable  Interest. 
(D>  Of  a  Debt. 

(E)  For  the  benefit  of  Creditors. 

(F)  Under  Execution. 

(G)  How  stamped. 


(A)  Of  Offices. 

Ad  assignment  of  the  profits  of  all  offices  wbich 
the  assignor  might  acquire,  is  valid  and  effectual  as 
to  those  which  he  might  legally  assign.  Palmer  ▼• 
Bate,  2  B.  &  B.  673,  s.  c.  6  B.  Mo.  38  n. 

(B)  Of  a  Term. 

A  lessor,  not  being  bound  by  an  assignment  of 
the  term,  unless  it  be  with  his  consent,  may  to  a 
plea  of  assignment  repW  the  want  of  assent. 
TTiompsoH  y.  Thompton,  9  riice,  471. 

(C)  Of  an  Equitable  Interest. 

A,  being  entitled  contingently  to  a  share  of  a 
fund  standing  in  the  names  of  trustees,  assigns  part 
of  it  to  B,  for  valuable  consideration ;  afterwards, 
and  while  the  contingency  is  still  in  suspense.  A, 
for  valuable  consideration,  agrees  to  assign  the  whole 
fund  to  C,  who,  having  inquired  of,  and  been  in- 
formed by  the  surviving  trustee,  that  there  was  no 
incumbrance  upon  it,  pays  his  purchase-money,  and 
takes  a  conveyance,  of  which  he  immediately  gives 
notice  to  the  trustee ;  subsequently  B  gives  notice 
^f  the  conveyance  to  him :  Held,  that  the  assign- 
ment of  the  eaoi table  interest  to  C,  though  posterior 
in  date,  will,  m  consequence  of  the  prior  notice, 
prevail  in  equity  over  tiie  assignment  to  B. 

It  is  of  no  importance,  in  the  question  as  to  the 
priority  of  title  acquired  under  the  assignment, 
whether  tlie  interest  of  the  vendor  be  rested  or 
contingent,  present  or  reversionary.  Loveridge  v. 
Cooper,  2  Law  J.  Chanc.  75,  s,  c.  3  Russ.  1. 

(D)  Of  a  Drbt. 

In  the  course  of  proceedings  between  A  and  B 
in  the  King's  Bench,  a  reference  had  been  directed 
to  the  Master  of  that  Court,  in  which  A  was  to  give 
credit  for  all  sums  of  money  received  by  him,  for  or 
on  account  of  B.  In  taking  that  account,  the  Master 
hod  refused  to  charge  A  with  a  sum  received  by 
him,  in  payment  of  a  debt  doe  to  B,  which  debt  B 
had  assigned  to  C  without  consideration,  and  upon 
a  trust  subsequently  declared  for  him  B  ;  and  the 
Court  of  King's  Bench  refused  to  direct  the  Master 
to  review  his  allocatur : — A  may  maintain  a  bill  in 
equity  against  B  and  C,  praying,  a  declaration  that 
the  assignment  of  the  debt  to  C  was  merely  in  trust 
for  B}  an  account  against  A ;  and  an  injunction  to 
stay  proceedings  on  the  allocatur  of  Uie  Master. 
Farquhanon  V.  Pitcher,  t  Russ.  81. 

(E)  For  the  benefit  of  Creditors. 

Where  an  assignment  is  made  by  deed  for  the 
benefit  of  creditors,  by  a  party  whose  goods  ars  at 


the  time  in  the  possession  of  the  sheriff,  having 
been  taken  under  a^./a.,  and  a  vml  of  extent  comes 
to  the  hands  of  the  sheriff  after  the  assignment  is 
executed,  but  before  the  goods  are  sold — Qu^re, 
whether  the  assignment  passes  the  property  pro- 
fessed to  be  assigned.  Bex  v.  Evans,  9  Price,  366. 
An  assignment  bv  a  person  of  all  her  furniture, 
plate,  &c.  and  all  other  the  estate  and  effects,  of  or 
to  which  she  is  possessed  or  entitled,  to  trustees, 
upon  trust  for  her  creditors,  does  not  pass  her 
contingent  interest  in  a  residuaxy  estate.  Pope  ▼• 
Whitcombe,  3  Ross.  1«4. 

(F)  Under  Exbcittion. 

In  trover  against  the  assignees  of  a  bankrupt,  by 
a  party  claiming  under  an  assignment  from  the 
sheriff,  under  an  execution  issued  by  him  before  the 
bankruptcy,  the  plaintiff  must  prove  the  judgment 
as  well  as  the  writ  of  execution.  Glasier  r.  Eve, 
1  Law  J.  C.P.  67,  8.  c.  1  Bing.  209,  s.  o.  8  B.  Mo. 
46. 

(G)  How  stamped. 

A  deed  of  assignment  to  trustees,  in  trust  to  sell 
and  pay,  with  a  primary  trust  to  pay  the  trustees, 
and  then  to  discharge  the  debts  owing  to  the  other 
creditors,  with  a  resulting  trust  as  to  the  residue,  to 
the  parties  assigning,  was  held  not  to  require  an  ad 
valorem  duty  within  the  55  Geo.  3.  c.  184.  s.  6, 
part  1.  Coatet  v.  Parry,  5  B.  Mo.  188,  s.  c.  3  B. 
&B.  48. 
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ASSUMPSIT. 

A)  When  and  for  what  it  ubs. 

B)  By  and  against  whom  mairtainablr 

(C)  Consideration. 

(D)  Use  and  Oocvpation. 

(E)  Work  and  Labour. 

(F)  Goods  sold. 

(G)  Money  paid. 
(H)  Money  lent. 
( I )  Money  had  and  rbobivrd. 
(K)  Account  stated. 
(L)  Pleadings. 
(M)  Evidence. 


See  these 
■everal 
titles. 


(A)  When  and  for^that  it  lies. 

* 

Assumpsit  is  maintainable  on  a  judgment  obtained 
in  one  of  the  superior  courts  in  Ireland  since  the 
union  :  for  such  judgment  is  not  a  record  in  England. 
Harris  v.  Saunders,  3  Law  J.  K.B.  239. 

Asjumpsit  may  be  maintained  in  the  English 
courts  of  law,  on  a  decree  in  absence,  pronounced 
by  the  Court  of  Session  in  Scotland,  ag^nst  m 
native  of  that  country,  for  a  debt  contracted  there. 
Douglas  V.  Forrest,  6  Law  J.  C  J*.  157,  s.  c.  4  Bing. 
686,  s.  c.  1  M.  &  P.  663. 

Indebitatus  assumpsit  will  lie  for  fish,  wheat,  or 
any  other  chattel.  Lord  Falmouth  r.  Penrose,  5  Law 
J.  K.B.  156,  s.  c.  6  B.  &  C.  385. 

Assumpsit  cannot  be  maintained  for  A  chose  in 
action,  in  the  name  of  a  trustee,  under  the  Scotch 
Bankrupt  Act,  54  Geo. 3.  e.  137.  Jeffery  v.  M^Tag- 
gart,  6  M.  &  a  196. 
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(B)  By  and  AaAiNftT  Whoh  maintainable. 

A  moral  obligation  is  a  good  conaidenttion  for  a 
promise  :  hence,  where  a  person  borrov^ed  a  sum  of 
money  in  1807,  and  in  1815,  stated  by  parol  to  an 
attorney,  that  the  plaintiff  was  entitled  to  it ;  and 
that  he  had  provided  for  it  in  his  will,  and  in  1825, 
he  died,  without  having  made  such  provision, — it 
waft  holden,  in  an  action  against  the  executor,  that 
the  promise  was  good  ;  and  that  neither  the  Statute 
of  Frauds  nor  of  Limitations  extended  to  it.  Wells 
V.  Horton,  «  C.  &  P.  383.  [Best] 

And  a  moral  obligation,  accompanied  with  a 
distinct  promise,  is  binding  in  law ;  thus,  where 
defendant  agreed  to  pay  plaintiff,  in  consideration  of 
her  becoming  his  tenant,  S0(.  to  repair  the  house, 
and  also  to  make  certain  alterations,  and  plaintiff 
became  tenant  under  a  lease  in  which  this  agree- 
ment was  not  stated,  and  did  the  repairs;  when 
defendant  promiiied  to  pay  for  them :  Held,  that  he 
was  liable  at  all  events  on  the  account  stated, 
althooglrthe  agreement  had  not  been  introduced 
into  the  lease.  Seago  v.  Deane,  6  Law  J.  C.P.  66,, 
8.  c.  4  Bing.  459,  s.  c.  1  M.  &  P.  227. 

A  vendee,  by  keeping  an  article,  not  supplied  ac- 
cording  to  his  order,  an  unreasonable  time,  makes  it 
bis  own.  Milner  v.  Tucker,  1  C.  &  P.  15.  [Bar- 
rough] 

Any  person,  whether  he  be  overseer  or  not,  who 
desires  a  surgeon  to  attend  a  poor  man,  renders 
himself  liable.  Watling  v.  Walters,  1  C.  &  P.  132. 
[Park] 

An  implied  contract  cannot  be  raised  where  tlie 
parties  have  entered  into  an  express  c(m tract  by  deed. 
Therefore,  where  the  tenant  of  certain  premises 
underlet  a  part  by  deed,  and  his  original  landlord 
distrained  for  rent  upon  the  under-tenant, — it  was 
holden,  that  the  under-tenant  could  not  maintain 
assumpsit  against  his  lessor,  to  recover  the  money 
paid  under  the  distress.  Schlencker  v.  Moisey,  S 
B.  &  C.  789,  8.  c.  5  D.  &  R.  747. 

Assumpsit  lies  by  the  South wark  Bridge  Com- 
pany, for  the  use  and  occupation  of  premises  held 
under  them.  Soutkwark  Bridge  Company  v.  SilU, 
2  C.  &  P.  371.  [Best] 

Assumpsit  lies  by  the  City  of  London  Gas-Light 
and  Coke  Company,  for  gaa  supplied  to  the  occupiers 
of  a  wharf,  since  it  is  not  necessarv  that  there  should 
be  any  deed  executed.  Loudon  Gas' Light  Company 
T.  Nicholls,  2  C.  &  P.  365.  [Best] 

Where,  by  bills  of  lading,  sugars  were  made 
deliverable  to  Messrs.  C.  &c  Co.,  or  to  assigns,  he  or 
they  paying  freight  for  the  same,  and  Messrs.  C.  & 
Co.  indorsed  the  bills  to  the  defendants,  and  after- 
wards became  bankrupts ;  and^  the  brokers  of  the 
ship-owner,  being  ignorant  that  the  bills  of  lading 
had  been  indorsed  by  Messrs.  C.  &  Co.  to  the  defen- 
dants, or  that  the  former  had  become  bankrupts, 
applied  to  them  for  payment  of  the  freight,  and 
afterwards  brought  an  action  against  the  defendants 
to  recover  it:  Held,  that  they  were  liable,  on  the 
ground  that  the  holder  of  a  bill  of  lading  is  bound 
to  know  that  he  is  liable  for  freight,  and  that  whoever 
obtains  the  delivery  of  goods  under  such  bill,  con- 
tract* by  implication  to  pay  the  freight  due  on  them. 
Deugal  V.  KembU,  4  Law  J.  C.P.  103,  s.  c.  3  Bing. 
383. 
The  defendant  baring  undertaken  to  assign  a 


certain  leaae,  the  plaintiff  repaired  the  premiflee : 
Held,  that  he  vras  liable  to  an  implied  assumpsit  for 
the  repairs,  if  he  refused  to  assign  the  lease.  Gray 
T.  Hill,  1  R.  &  M.  420.  [Best] 

A  corporation  aggregate  may  maintain  assumpeitj 
for  use  and  occupation,  against  a  tenant  who  hag 
held  premises  under  them  and  paid  them  rent,  on  the 
ground,  that  as  he  had  occupied,  the  oonsideration 
was  executed,  llie  Maynr  and  Burgeues  of  Stafford 
V.  Tillf  5  Law  J,  C.P.  77,  s.  c.  4  Bmg.  75. 

The  plaintiffs,  as  directors  of  a  water^work  com- 
pany, were  incorporated  by  act  of  parliament,  and 
empowered  to  maoce  contracts,  &c.  for  the  carrying 
on  of  their  works :  Held,  that  they  were  not  thereby 
authorized  to  contract,  otherwise  than  under  the 
corporation  seal  3  and  that,  therefore,  they  could  not 
maintain  assumpsit  for  the  breach  of  an  agreement 
(not  under  seal)  for  supplying  the  company  with 
pipes.  East  London  Water  Works  Company  t. 
Bailey,  5  Law  J.  C.P.  175, 8.c.  4  Bing.  283. 

Where  an  order  by  one  person  on  another,  to  pay 
a  sum  of  money  to  a  third  is  irrevocable,  as  between 
the  giver  and  receiver  of  the  order;  and  the  person 
upon  whom  it  is  made  assents  to  it-^there  is  a  suffi- 
cient privity  of  contract  between  the  receiver  of  the 
order  and  the  person  on  whom  it  is  made,  to  entitle 
the  former  to  maintain  an  action ;  although  the  giver 
of  the  order  has  attempted  to  revoke  it.  Metealfy, 
Clougk,  6  Law  J.  K.B.  281,  ■.  c.  2  M.  6c  R.  178. 

(C)  Consideration. 

A  moral  obligation  is  a  good  consideration  for  a 
promise.  Wells  v.  Horton,  2  C.&  P.383. {Supra,  B.) 

Suffering  another  to  do  that  which  is  beneficial,  is 
sufficient  to  raise  a  good  consideration  for  an  implied 

Sromise.  Davis  v.  Morgan,  4  B.  &  C.  8,  8.  c  6  D. 
:R.  42. 
Where  a  declaration  in  assumpsit  stated,  that  th«» 
plaintiff  had  retained  the  defendant,  at  his  request, 
to  lay  out  700/.  in  the  purchase  of  an  annoity ;  that 
the  defendant  promised  to  lay  it  out  securely ;  and 
that  the  plaintiff  delivered  to  him  the  money  for 
that  purpose — breach,  that  the  defendant  laid  it  out 
improperly:  It  was  holden  that  after  rerdictthe 
consideration  appeared  aufficiently  in  the  declaration. 
Whitehead  v.  Gre«tham,2  Bing.  464,  •.  c.  1  M'Clel, 
&  Y.  205. 

(L)  Pleadings. 

The  first  two  counts  of  a  declaration  alleged,  that, 
in  consideration  that  the  plaintiff  would  retain  and 
employ  the  defendants  to  invest  a  sum  of  money  in 
the  purchase  of  an  annuity  for  the  plaintiff,  Ae  de- 
fendants undertook  to  do  their  duty  in  the  premises ; 
that  the  plaintiff  did  retain  and  employ  the  defen- 
dants ;  that  the  defendants  purchased  an  anmiity  for, 
the  plaintiff^  but  did  not  do  their  duty  in  the  pre- 
mises, but,  on  the  contrarv,  took  an  insufficient 
security  for  the  payment  of  the  annuity ;  and  that 
the  defendants  then  and  there  had  notice  of  all  the 
premises  : 

Semble — These  counts  are  bad,  for  not  averring  a 
damage  sustained  by  the  plaintiff;  for  though  the 
security  was  insufficient  when  taken,  subsequent 
circumstances  might  have  rendered  it  available. 

A  third  count  contained  a  similar  allegation,  by 
reason  whereof  the  plaintiff  lost  the  money  invested : 
Held  bad,  in  arrest  of  judgment;  for  it  did  not  state 
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that  the  defendaati  were  employed  by  the  plaintiff 
in  any  particular  character,  «.  g.  aa  attomiea,  ao  aa 
to  make  them  reaponaible  for  want  of  akillyin  taking 
a  bad  aecurity,  thous^h  not  guilty  of  neglect  or  dia- 
honeaty ;  nor,  aecondly ,  did  it  atate  that  any  reward 
waa  to  be  paid  to  them  on  auch  retainer.  Dartnall 
r.  Howard,  3  Law  J.  K.B.  «46,  a,  e.  4  B.  &  C.  345, 
a.  c.  6  D.  &  R.  4S8. 

The  plaintiff  muat  declare  apecially  where  there 
ia  a  apecial  agreement,  and  it  ia  conditional ;  but  if 
he  affinna  that  the  agreement  waa  cancelled,  he  muat 

Sxtve  that  it  waa  acquieaced  in  by  all  the  partiea, 
avU  T.  NiekolU,  2  Chit  320. 

In  an  action  of  asaumpait,  the  declaration  alleged 
that  the  plaintifia,  aa  aaaigneea,  had  been  poaaeased 
of  certain  tenna  in  leaaea  and  atock  in  trade,  and 
that  the  aame  were  put  up  to  auction  on  certain  con- 
ditiona,  and  the  defendant  became  purchaaer,  and 
afterward  a  the  leaaea  were  aet  out;  it  waa  deter- 
mined, that  it  waa  not  neoeaaary  to  aet  out  the  nature 
of  the  tenna,  and  the  preciae  day  a  on  which  they 
commenced,  and,  therefore,  a  variance  was  immate- 
rial ;  but  it  might  have  been  otherwiae,  if  auch  an 
inaccurate  allegation  had  been  uaed  in  an  action  for 
the  price  of  the  lands. — Setnhle,  it  would  not  be  a 
miadeacription  of  a  leaae,  atating  the  leaae  aa  com- 
mencing on  the  15th  day  of  February,  when  the 
habendum  waa  from  that  date.  Welch  v.  Fisher,  8 
Taunt.  338,  a.  c.  2  B.  Mo.  378. 

Where,  in  aaaumpait,  the  plaintiff  declared  that 
he  had  bargained  with  J  £  for  the  purchaae  of 
three  hooaea  for  a  certain  aum ;  and  that  the  defen- 
dant agreed  to  give  him  40/.  for  his  bargain,  if  he 
would  permit  him  to  be  the  purchaaer  instead  of  the 
plaintiff,  and  avetred  that  he  had  become  auch  pur- 
ohaaer: 

The  Court  of  Common  Pleaa  held,  that  auch  de- 
deration  might  be  aupported,  although  there  waa  no 
written  contract  for  the  purchase  of  the  houaes 
between  the  plaintiff  and  J  £,  aa  the  latter  allowed 
the  defendant  to  become  the  purchaser ;  and  he  waa 
in  fact  let  into  poaaession  of  the  premises.  Seaman 
T.  Price,  9  Bing.  437,  a.  c.  1  C.  &  P.  589. 

The  Court  of  King*a  Bench,  on  a  writ  of  error, 
affirmed  that  Judgment.  Price  v.  Seaman,  4  Law  J. 
K.B.  3,  a.  c.  4  B.  &  C.  5«5,  a.  e.  7  D.  &  R.  14. 

An  avennent,  on  a  promiae  by  the  defendant  to 
pay,  if  the  plaintiff  would  anspend  the  proceeding* 
on  a  cognovit  againat  A,  that  the  plaintiff  did  aua- 

Emd  the  proceedinga,  without  stating  for  how  long : 
eld  to  be  auflScient  after  verdict,  becanaeitmust  be 
taken  to  mean,  that  the  forbearance  waa  until  the 
day  of  payment  appointed  by  the  defendant,  and 
that  auch  forbearance  must  have  been  proved  on  the 
trial.  Payne  y.  Wilson,  6  Law  J.  K.B.  107,  a.  c. 
r  B.  &  C.  4J3. 

A  plea  of  an  account  atated  to  an  action  of  aa- 
•umpsit  ia  bad.    Adderley  v.  Enifii,  1  Ken.  t50. 

Although  the  defendant  to  an  action  of  aasumpsit 
pleada  that "  he  did  not  undertake,"  omitting  the 
words,  '*  or  promiae  in  manner  and  form,"  &c.  it 
doeanot  authorise  the  plaintiff  to  sign  judgment  for 
want  of  a  plea.    Smith  v.  Joties,  3  D.  &  R.  691, 

To  an  action  of  assumpsit  on  several  promiaea, 
the  defendant  pleaded  that  a  pipe  of  wine  waa  given 
in  aatiafaction  of  the  oauae  or  action ;  on  special 
demurrer,  the  Court  held  that  the  plea  was  bad, 
Hopkinton  r.  Tahourdin,  t  Chit.  303. 


Held,  that  aplea,  that  tha  defendants*  undertaldng 
waa  for  the  default  of  another,  without  writing, 
and  without  conaideration,  might'  be  pleaded, 
although  th^acta  might  have  been  given  in  evidence 
under  the  general  iasue. 

So,  a  plea  that  the  peraon  for  whom  the  defen- 
dants' undertaking  waa  given,  waa  a  feme  covert. 
Maggs  V.  Ames,  6  Law  J.  C.P.  75,  4  Bing.  470,  a.  c 
1  M.  &  P.  f  94. 

Where  a  plea  atated  that  the  defendanta  were 
executora,  and  made  a  promiaaory  note  aa  executors, 
and  plena  administravit  preter; — apecial  demurrer 
thereto,  that  they  had  thereby  made  themaelvet 
peraooally  liable,  and  admitted  that  they  had  aaaeta 
for  the  note ;  that  it  might  have  been  given  for 
their  own  debt ;  and  that,  they  having  promiaed  to 
pay  with  intereat,  they  could  not  become  liable  for 
it  in  their  repreaentative  character: — the  Court 
held,  that  such  plea  waa  inaufficient,  and  afforded 
ao  anawer  to  the  action.  Childs  v.  Monins,  5  B.  Mo* 
S82,  a.  c.  2  B.  &  B.  460. 

Declaration  in  aaaumpait  by  the  aaaignee  of  a 
bankrupt,  containing  eight  counta, — the  firat  aiz  of 
which  atated,  that  the  defendant  waa  indebted  to  the 
bankrupt  before  hia  bankruptcy  for  gooda  aold,  &c. ; 
and,  in  each  of  these  counts,  the  defendant  waa 
atated  to  be  indebted  to  the  bankrupt  in  the  aum  of 
50/. ;  and  the  declaration  concluded  by  atating  the 
damage  to  be  that  aum.  Plea  to  theae  firat  aii 
counta :  that  before  the  bankruptcy,  an  account  was 
stated  between  the  bankrupt  and  defendant,  of  and 
concerning  the  aeveml  auma  in  those  counts  apeeified, 
and  upon  that  occasion,  the  defendant  was  found  to 
be  indebted  to  the  bankruptin  the  aum  of  1 4/.  lOi.  id,, 
for  which  aum  the  bankrupt  drew  a  bill  upon  the 
defendant,  which  he  accepted  for  and  on  account  of 
the  aaid  aeveral  promiaea  in  thoae  aiz  counts  men- 
tioned ;  and,  by  reason  thereof,  the  defendant  became 
and  waa,  and  atill  ia  liable  to  pay  the  bill :  Held, 
that  auch  plea  was  bad  on  ffeneral  demurrer,  aa  it 
waa  pleaded  to  the  whole  of  the  plaintiff's  demand 
in  the  first  six  counts,  and  did  not  atate  that  the  de- 
fendant was  indebted  no  more  than  the  amount  for 
which  the  bill  waa  drawn  and  accepted ;  and  that 
the  giving  a  bill  for  a  leaa  aum  was  not  a  aatiaiae- 
tion  for  the  amount  of  the  debt  claimed.  Rait  v. 
Watson,  5  Law  J.  C.P.  18. 

(M)  Evidence. 

A  declaration  in  aaaumpait  -atated,  that  in  oonai- 
deration  that  the  plaintiff  had  delivered  a  watch  to 
the  defendant  to  be  repaired,  the  latter  undertook  to 
return  it  to  the  plaintiff;  and  aaaigned  for  breach, 
that  he  did  not  return  it ; — proof  that  the  defendant 
having  repaired  the  watch,  tendered  it  to  the  plain- 
tiff, who  requeated  him  to  take  it  to  his  uncle,  who 
would  pay  him  for  it ;  but  the  defendant  being  unable 
to  find  the  plaintiff'a  uncle,  delivered  it  to  hia 
brother,  from  whom  it  was  afterwarda  atolen  :  Held, 
that  the  plaintiff  waa  entitled  to  recover  the  value  of 
the  watch  ;  although  it  was  objected,  that  there  waa 
a  variance  between  the  declaration  and  evidence,  aa 
the  former  ought  to  have  been  founded  on  the  new 
contract  to  deliver  to  the  plaintiff*s  uncle.  WUtim 
V.  Powis,  4  Law  J.  C.P.  19«. 

If,  in  an  action  of  assumpait,  on  the  croaa-exami- 
nation  of  the  plaintiff 'a  witnesaea,  it  appeara  that 
there  is  a  written  contract,  the  plaiptifr  cannot  in 
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such  ease  reeorer  onder  tbe  quantum  mtruit:  but  if 
the  plaintiff  baa  proved  a  quantum  meruitf  and  tbe 
fact  of  tbe  existence  of  such  contract  cornea  out 
in  tbe  progress  of  tbe  defendant's  case,  tbe  cause 
maj  proceed,  provided  tbe  plaintiff  does  not  require 
its  production.  Damer  t.  iMiigton,  1  C.  &  P.  168* 
[Abbott] 

Counts  in  indibitatut  attumpsit  for  bouses  bar- 
gained and  sold,  and  for  carcasses  bargained  and 
sold,  can  onlj  be  supported  by  proof  of  a  written 
asaignment  to  tbe  defendant,  within  tbe  Statute  of 
Frauds. — Qiicr«,  if  assumpsit  is  the  right  form  of 
action.    Pennington  v.  Statman,  S  Law  J.  K.B.  f  20. 

Where  a  plaintiff  declared  in  assumpsit  generally 
for  tolls  of  fish,  and  it  appeared  in  evidence,  that  he 
was  entitled  to  certain  fish,  when  selected,  as  toll : 
It  was  held,  that  tbe  evidence  did  not  support  the 
declaration,  which  should  have  averred,  toat  the 
selection  bad  been  made ;  and  thence  charged  the 
indebitatui  aaumpnt.  Lord  Falmouth  v.  r«nrostf» 
5  Law  J.  K.B.  156,  s.  c.  6  B.  &  C.  385. 

An  averment,  that,  in  consideration  that  the  plain- 
tiff would  consent  to  suspend  proceedings  on  a  cog- 
novit against  A,  tbe  defendant  promised  to  pay,  is 
proved  by  evidence  of  a  contract,  which  stated,  that 
in  conaideration  of  tbe  plaintiff  havitig  consented  to 
suspend  proceedings,  tbe  defendant  promised  to  pay. 
Payne  r.  WiUon,  6  Law  J.  K.B.  107,  a.  c.  7  B.  & 
C.  423,  s.  c.  1  M.  &  R.  708. 

A  receipt  acknowledging  the  receipt  of  money, 
and  promising  to  be  accountable  for  it,  will  support 
an  indebitatui  astumptit.  Harrit  v.  Huntback,  9 
Ken.  28,  s.  c.  1  Burr.  373. 


ATTACHMENT. 

1.  AT  LAW. 

[See  Arbitration,  and  Attorney  and 
Solicitor.] 

(A)  Whrn    and    opon   itrat   grounds 

GRANTED. 

'B)  For  non-pa ymentop  money  and  costs. 
,C)  For  not  obeying  a  bcbpoina. — See 

Witness. 
p)  For  a  Rescue. 
,E)  Against  Sheriffs. 
fa)  For  not  returning  writf. 
(b)  For  not  bringing  in  the  body, 
{¥)  Rule  for,  when  and  how  served. 


t.  IN  EQUITY. 

A)  Where  granted  or  refused. 

B)  Execution  and  return  op. 
(C)  Irregularity  in;  AND  WHEN  SET  aside. 
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1.  AT  LAW, 

(A)  Wren  and  upon  what  grounds  granted. 

^  A  contempt  of  court  consists  in  a  wilful  diaobe- 
dienoe  of  itt  orders.  Hence,  to  entitle  a  party  to 
an  attachment  against  a  defendant  for  not  complying 
with  an  order,  directing  him  forthwith  to  reinstate 
premiaes  which  be  had  injured  by  alterationa,  a 
demand  of  performance  must  be  shewn,  as  well  aa 


tbe  aervice  of  tbe  order.  JDodington  r,  Hudeon,  2 
Law  J.  C.P«  58,  s.  c.  1  Bing.  410,  s.  c.  8  B.  Mo. 
510. 

An  attachment,  and  not  an  information,  lies 
against  a  party  for  executing  processby  undue  means. 
Anon.  2  Ken.  372. 

The  Court  will  not  grant  an  attachment  against  an 
attorney  for  not  performing  bis  undertaking  to  re- 
fund money,  upon  bia  bill  being  taxed.  The  usual 
course  is,  to  make  tbe  order  for  taxing  it  a  rule  of 
court.     Morling  v.  Tongue,  1  Law  J.  K.B.  108. 

Tbe  Court  refuaed  to  grant  an  attachment  againat 
a  peraon  who  bad  practised  aa  an  attorney,  without 
having  (been  admitted  as  an  attorney ;  but  left  tbe 
party  to  sue  for  tbe  penalty  given  by  tbe  2  Geo.  2« 
c.  23.  a.  24.    Matthews  v.  RoyU,  6  B.  Mo.  70. 

An  attorney  gave  an  underUking  in  a  cause  in  the 
Court  of  Common  Pleaa.  He  was  not  an  attorney 
of  that  court,  and  tbe  Court  of  King's  Bench  refused 
.to  entertain  a  motion  for  an  atta<3iment«  Anon,  t 
Law  J.  K.B.  188. 

Where  au  act,  directed  to  be  done  by  an  order, 
will  take  three  weeks  for  tbe  completion  of  it,  an 
attachment  may  be  granted,  at  tbe  expiration  of  four 
days,  againat  the  defendant,  for  not  commencing  it 
before  the  expiration  of  tbe  latter  period.  Doding' 
ton  V.  Hudion,  2  Law  J.  C.P.  58,  a.  c.  1  Bing,  464, 
s.  c.  8  B.  Mo.  510. 

An  attachment  liea  against  a  party  for  disobeying 
an  habeai  eorput  at  common  law.  Rex  v.  Barber ,  2 
Ken.  289. 

An  attachment  lies  against  a  mayor  for  not  obey- 
ing a  peremptory  mandamus,  though  there  waa  no 
Seraonal  aervice.  Rex  v.  the  Mayor  of  Fowey,  5  D. 
:R.614. 

(B)  For  non-payment  of  money  and  costs. 

[See  Costs.] 

An  attachment  for  non-pajrment  of  money  pur- 
suant to  an  order  of  court,  is  absolute  in  tbe  first 
instance ;  and  a  misnomer  of  tbe  party  in  tbe  order 
(being  an  attorney  of  tbe  Court  of  King's  Beneh), 
by  calling  him  John  inatead  of  James,  is  not  an  ob- 
ieetion  to  tbe  application,  when  made  againat  bim 
by  bis  right  name,  if  he  has  attended  and  conaented 
to  aummonaea  when  wrongfully  deaignated.  5ls- 
vensois  v.  Power,  9  Price,  384. 

A  peraon  cannot  be  attached  by  process  out  of  the 
Court  of  the  Sheriff  of  London,  where  be  baa  money 
in  bia  banda,  and  ia  about  to  pay  it,  pursuant  to  an 
award  made  under  an  order  of  court.  Caila  r. 
Elgood,  1  Law  J.  K.B.  33,  a.  c.  2  D.  &  R.  193. 

On  motion  for  an  attacbmeiit,  for  not  paying 
money  purauant  to  the  Maater'a  allocatur,  the  affi- 
davit must  state,  that,  at  the  time  of  aerving  the 
office  copy,  tbe  original  order  waa  abewn  to  tbe  de- 
fendant.    Reid  V.  Deer,  7  D.  &  R.  612. 

Tbe  Court  will  grant  a  rule  to  ahew  cause  why  an 
attachment  iaaued  on  a  Maater'a  allocatur  ahould  not 
be  set  aaide,  if  it  appear  that  it  iaaued  for  more  than 
was  tbe  exact  amount.  Daniel  v.  Bishop,  13  Price, 
129,  s.  0. 1  M'Clel.  61. 

(D)  For  a  Rescue. 

Tbe  Court  will,  in  the  first  insUnce,  grant  an 
attachment  against  peraons  named  in  tbe  sheriff's 
return  aa  being  guilty  of  a  rescue.  Bernard  t. 
Taylor,  6  Law  J .  K.B.  324. 


40 


ATTACHMENT  (in  Equity). 


(E)  Against  Sheriffs, 

[See  Sheriff.] 

(a)  For  not  rituming  writs. 

Where  the  rule  to  return  a  writ  expires  in  ▼•ca- 
tion, an  attachment  may  be  moved  for  on  the  first 
day  of  the  folloiring  term.  Smith  v.  Blyth,  9  Price, 
S55. 

(b)  For  not  bringing  in  the  body, 

[See  Bail.] 

If  the  notice  of  render  omit  the  defendant's  name, 
though  the  party  was  not  misled,  the  Court  will  set 
aside  the  attachment  against  the  sheriff  for  not 
bringing  in  the  body.  The  King  v.  the  Sheriff  of 
Surrey t  1  Law  J.  K.B.  58. 

A  party  has  a  strict  legal  right  to  an  attachment 
against  the  sheriff  ibr  not  bringing  in  the  body,  after 
he  has  been  serred  with  a  rule  for  that  purpose.; 
therefore,  where  the  sheriff  had  returned  eepi  eorptu 
to  a  ea.  sa.,  and  that  the  defendant  remained  in  his 
eastody;  the  defendant  baring  escaped,  and  the 
plaintiff  served  a  rule  upon  the  sheriff  to  bring  in 
the  body,  and  obtained  an  attachment  against  him : 
It  was  held,  that  the  proceedings  were  regular,  ana 
the  Court  refused  to  leave  the  party  to  his  action  for 
the  escape.  Ibbotson  r.  Tindal,  1  Law  J.  C.P.  31', 
s.  c.  1  Bing-.  1 56. 

Where  a  defendant  was  arrested,  and  the  sheriff's 
officer  took  money  from  hihi  instead  of  a  bail- bond, 
and  then  wrote  to  the  plaintiff  that  he  could  not 
find  the  defendant,  and  an  alias  writ  was  issued,  to 
which  eepi  eorput  was  returned,  the  defendant  being 
then  in  custody  upon  other  process,  and  pending  a 
body  rule,  the  officer  put  in  bail,  and  then  brought 
up  the  defendant  by  hcJteat  corpus,  to  be  surrendered 
in  discharge  of  his  bail :  The  Court  refused  to  re- 
lieve the  sheriff,  and  granted  an  attachment.  Van- 
derhaden  v.  Britten,  4  D.  &  R.  155. 

On  motion  for  an  attachment  against  a  sheriff,  for 
not  bringing  in  the  body  pursuant  to  a  rule  for  that 
purpose ;  the  affidavit  'stated  that  the  sheriff  had 
gfren  notice  of  putting  in  bail ;  but  that  the  notice 
did  not  iet  forth  the  namet  of  the  bail,  or  that  they 
had  been  perfected :  Held,  that  though  the  form  was 
not  correct,  the  notice  could  not  be  treated  as  a 
nullity,  so  as  to  entitle  the  plaintiff  to  an  attach- 
ment.    Pvgh  r.  Emery,  4  D,  &  R.  30. 

Where  the  plaintiff's  attorney,  in  Trinity  term, 
consented  that  the  proceedings  against  the  defendant 
should  be  stayed,  on  payment  of  the  debt  and  costs 
within  a  month,  and  an  order  was  obtained  accord- 
ingly, on  which  the  defendant's  attorney  signed  his 
name  in  the  judge's  book,  but  the  rule  to  bring  in 
the  body  did  not  expire  until  the  !?d  day  of  the 
following  Michaeimos  term  ;  and  the  defendant  not 
having  complied  witl)  the  order  or  justified  bail,  the 
plaintiff's  attorney,  on  the  9th  d:^v  of  that  term, 
sued  out  an  attachment  against  the  slieriff,  and  notice 
of  render  was  served  two  days  afterwards : 

The  Court  ordered  the  attachment  to  be  set  aside 
on  payment  of  costs,  although  it  was  objected  that 
the  order  was  conditional  only,  and  that  the  plain- 
tiff could  take  no  step  to  compel  payment  from  the 
defendant  till  tiie  expiration  of  the  rule  for  bringing 
in  the  body.  Rex  r.  Sheriff  of  Middlesex,  3  Law  J. 
C.P.  41,s.  C.2  Bing.  366. 


Where  an  order  for  an  attachment  against  the 
sheriff  for  not  bringing  In  the  body  had  been  ob- 
tained on  the  last  day  of  terra,  on  a  rule  which  ex- 
pired the  day  before,  the  Court  would  not,  where 
there  had  been  delay,  and  a  trial  had  been  lost,  set 
aside  that  order  on  the  ground  of  the  bail  having 
justified  since  it  was  obtained,  even  on  payment  of 
costs.  Empson  t.  Bridle,  13  Price,  36f,  s.  c. 
M'Clel.  83. 

Where  the  defendant  has  hsd  a  week's  time  to  put 
in  bail  by  a  judge's  order,  an  attachment  cannot 
be  moTed  against  the  sheriff  for  not  bringing  in  the 
body,  until  such  order  be  discharged.  Rowe  r. 
Harvey,  5  Law  J.  C.P.  S6. 

An  application  to  set  aside  an  attachment,  for  not 
bringing  in  the  body,  should  be  grounded  on  an  affi- 
davit, that  it  is  made  at  the  expense  of  the  bail. 
Hex  V.  the  Sheriff  of  London,  m  Fri^ion  r.  Gold- 
stein,  4Biog.  4«7. 

(F)  Rule  for,  when  and  how  served. 

The  rule  for  an  attachment  against  a  sheriff  for 
not  bringing  in  the  body,  may  be  served  on  the  day 
of  the  Purification.  Phipson  v.  Bevir,  13  Price,  308. 

Rules  for  an  attachment  must  be  served  personally. 
The  Court  refused  to  order  that  service  at  the  dwel- 
ling-house should  be  deemed  good  service  of  a  rule 
for  an  attachment,  upon  an  affidavit,  that  the  defen- 
dants were  "  shy  and  difficult  to  be  met  with,"  and 
that  the  deponent  had  tried  all  the  means  in  his 
power,  for  two  months,  before  lie  could  servo  the 
defendants  personally  with  the  award,  for  the  non- 
performance of  which  the  attachment  was  sought  to 
be  enforced.     Garland  v.  Goulden,  1  Y.  &  J.  89. 


.  ^,  IN  EQUITY. 
(A)  Where  granted  or  refused. 

An  undertaking  of  the  defendant's  solicitor  who 
has  received  a  subpana  to  appear  to  a  bill  for  an  in- 
junction, is  not  sufficient  to  bring  the  party  into 
contempt  for  not  appearing  and  to  obtain  an  attach- 
ment.    Pemberton  v.  GUby,  9  Price,  146. 

An  attacbsaent  cannot  be  obtained  for  want  of  an 
answer  to  aa  amended  bill,  until  the  amendments 
have  been  entered  in  the  Six  Clerks*  Book  ;  and  it 
makes  no  difference  whether  the  original  bill  has 
been  answered  or  noL  Adamson  r,  Blaehstock,  1 
S.  &S.  118. 

Attachment  granted  for  non-appearance  to  a  sub- 
poena aerved  abroad.     Niebol  v.  (hoyn,  1  Sim.  389. 

Where  husband  and  wife  were  co-defendants,  and 
the  husband  waa  abroad,  and  the  aubposna  against 
husband  and  wife  was  served  upon  the  wife  alone, 
an  attachment  against  her,  for  want  of  appearance, 
was  ordered  upon  motion.  Bushell  v.  Bushell,  1  S. 
&S.  164. 

An  order  for  time  to  answer,  unless  drawn  up  and 
served,  will  not  stop  an  attachment.  Gay  lor  v. 
Fitx  John,  1  Sim.  386. 

.  After  exceptions  are  filed ,  and  the  order  for  setting 
them  down  is  served,  all  further  process  for  a  better 
answer  is  stayed  inso  facto ;  nor  is  it  necessary  to 
come  to  the  Court  tor  an  order  to  stay  proceedings. 
Knowles  v. ,  3  Law  J.  Chanc.  7. 

An  answer  must  be  filed  on  the  evening  before 
the  seal  day,  in  order  to  prevent  an  attachmentt 
Whitehouse  v.  Hiekman,  1  S.  &  S.  lOi. 
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Asd  though  an  answer  was  aworn  the  day  before 
the  seal  day,  but  was  not  actually  on  tbe  file  till  the 
earliest  moment  of  the  seal  day,  it  was  held  to  be 
too  late.    Ibbotton  y.  Booth,  1  S.  &  S.  103,  n. 

Where  an  order  is  made  for  the  payment  of  money 
fortkwith,  and  a  short  order  is  afterwards  obtained ; 
in  order  to  ground  an  attachment  for  non-payment, 
a  demand  must  be  made  under  the  short  order;  and 
a  demand  under  the  first  or  general  order  is  not  suffi- 
cient, no  time  for  payment  being  fixed*  by  it.  Lamb 
t:  Withtrt,  1  Y.  &  J.  453. 

Upon  the  execution  of  a  decree  in  a  cause  of  pos- 
session, the  Court  oi  Admiralty  declined  to  interfere 
further  by  attachment  John  of  London,  1  Hag.  342. 

(B)  Execution  and  return  op. 

It  is  altogether  irregular  to  execute  an  attach- 
ment, for  want  of  appearance,  against  an  infant. 
Ranken  v. ,  3  Law  J.  Chanc.  88. 

If,  whilst  the  defendant  is  in  custody  in  the  King's 
Bench  prison,  an  attachment  issue  against  him,  it  is 
to  be  lodged  with  the  Marshal,  and  an  haheat  carpus 
may  then  be  moved  for  before  Uie  return  of  the 
attachment     Trotter  ▼.  Trotter,  1  Jac.  533. 

Where  an  attachment  is  sealed  for  want  of  a  dedi- 
mus,  and  an  order  for  a  dedimus  has  been  obtained 
prenously,  but  notice  of  it  is  given  to  the  plaintiff 
before  the  attachment  is  executed,  though  not  till 
after  it  is  sealed,  the  plaintiff  ought  not  to  execute 
the  attachment^  unleas  payment  of  the  costs  is  re- 
fused.   Anon*  4  Law  J.  Chanc.  14^. 

(C)  Irregularity  in  ;  and  where  set  aside. 

The  defendant  being  in  default  for  want  of  answer, 
one  of  tbe  co-plaintiffii  dies ;  before  the  suit  is  re- 
med,  an  attachment  is  issued  against  the  defendant : 
Held,  that  the  attachment  is  irregular.  Gibgon  r. 
CAfiten,  3  Law  J.  Chanc.  3. 

The  Master  having  reported  the  answer  of  a  de- 
fendant insafficient,  the  plaintiff  served  a  subpoena 
to  put  in  a  better  answer :  exceptions  to  the  report 
were  taken,  and  the  order  for  setting  them  down  to 
be  argued  was  served,  before  the  defendant  was 
brought  into  contempt,  but  not  till  eight  days  from 
the  service  of  the  subpoena  had  elapsed :  Held,  that 
an  attachment  subsequently  issued,  for  want  of  a 

better  answer,  was  irregular.     KnowUt  v. , 

3  Law  J.  Chanc.  7. 

Where  a  defendant,  after  notice  of  the  plaintiff's 
intention  to  issue  an  attachment,  unless  an  order  for 
time  is  obtained,  procures  the  order,  but  is  unable, 
on  account  of  the  press  of  business,  to  get  it  drawn 
up,  and  omits  to  give  the  defendant  notice  of  the 
order  until  an  attachment  is  sealed,  he  cannot  set 
aside  the  attachment  Kirkpatrick  v.  Meon,  S  Sim. 
16. 

It  is  irregnlar  to  seal  an  attachment,  before  the 
affidavit,  which  is  the  ground  for  issuing  it,  is  filed. 
Gardner  t.  Hovie,  6  Law  J.  Chanc.  175. 

Exceptions  to  an  answer  having  been  allowed, 

gaxntift'  obtained  an  order  to  amend,  and  for  defen- 
int  to  answer  the  exceptions  and  amendments  at 
the  same  time :  defendant  put  in  an  answer  to  the 
amended  bill  only.  The  plaintiff  then  issued  an 
attachment :  Hela,  that  it  was  irregular,  and  that 
plaintiff  ought  to  have  moved  to  xXke  the  second 
answer  off  tbe  file.  Do  Tattet  v.  Lopes,  1  S.  &  S.  1 1. 

Digest,  18f9~189& 


ATTACHMENT  OF  PRIVILEGE. 

An  irregularity  in  the  return  of  an  attachment  of 
privilege,  in  being  returnable  after  the  essoign  day, 
and  before  the  quarto  die  pott,  instead  of  a  day  cer- 
tain in  full  term,  may  be  permitted  to  be  amended 
on  payment  of  costs,  and  costs  of  the  rule.  Adame 
V.  Luck,  6  B.  Mo.  113,  s.  c.  3  B.  &  B.  25. 


ATTAINDER. 

[See  Copyhold.] 

The  income  of  certain  personal  property  is  given 
to  A  for  life ;  and,  after  his  decease,  to  B :  A  is  con- 
victed of  a  capital  felony ;  and  receives  sentence  of 
death,  which  is  commuted  into  transportation  for 
life :  Held,  that  B's  interest  does  not  take  effect  by 
the  forfeiture  of  A,  and  that  the  Crown  is  entitled 
to  the  income  during  tbe  life  of  A.  Hiett  v.  the 
Attorney  General,  5  Law  J.  Chanc.  69. 


ATTORNEY  AND  SOLICITOR. 

(A)  Qualifications  op. 

(B)  Of  the  Certificate. 

(C)  Privileges  and  Disarilitibs. 

(D)  Duties  and  Liabilities. 
(£)  Appointment  OF. 

(F)  Connexion  between  Attorney  and 

Client. 

(G)  Summary  Jurisdiction  of  the  Court 

over. 
(H)  Lien  op. 
( I )  Remedy  for  Costs. 
(K)  Striking  off  the  Roll. 
(L)  Re-admission. 


(A)  Qualifications  of. 

A  young  man  served  three  years  in  the  office  of 
an  attorney,  under  the  impression  that  he  had  been 
bound  an  articled  clerk  to  him.  It  appeared,  that 
the  articles  had  been  made  out  with  the  consent  of 
his  father  in  the  name  of  another  attorney,  who  was 
not  a  partner  with  his  master,  and  almost  unknown 
to  him.  The  Court  would  not  interfere,  and  said, 
that  the  act  S2  Geo.  3.  was  imperative,  and  that 
they  could  not,  by  any  possibility,  make  tbe  three 
years'  service  available.  Sandy*t  cote,  1  Law  J. 
k.B.  152. 

An  articled  cleric  to  an  attorney  muat  serve  under 
the  articles  for  five  years  continuously,  and  be  sui 
juris  to  contract  to  serve,  and  to  serve  ^ring  all  that 
time.  Thus,  where  a  surveyor  of  assessed  taxes 
served  a  nominal  clerkship  for  five  years,  though  the 
duties  of  his  office  only  occupied  one-eighth  of  his 
time,  he  was  struck  off  the  roll.  Having  lost  his 
office,  be  served  near  three  years  under  other  articles, 
and  was  again  admitted  on  affidavit,  that  for  different 
periods  during  the  first  five  years,  amounting  in  all 
to  three  years,  he  had  senred  his  first  masters :  but 
he  was  again  struck  off  Uie  roll,  on  the  ground  that 
his  service  for  the  first  five  years  was  broken,  and 
not  continuous ;  and  that  he  was  not  sui  juris  to 
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contract  for  that  sernce.  In  rt  Taylor,  3  Law  J. 
K.B.  242,  B.  c.  4  B.  &  C.  341,  a.  c.  6~D.  &  R.  428. 
Where  artioles  of  clerkship  were  duly  stamped 
and  executed,  and  transmitted  to  an  agent  in  London, 
for  the  purpose  of  being  inrolled  with  the  proper 
officer  of  the  court ;  and  although  it  appeared  in 
the  agent's  book  that  tliere  was  an  entry  in  the  hand- 
writing of  a  clerk,  who  had  left  England,  of  having 
attended  the  inrolment,  and  paid  a  fee  on  that  occa- 
sion, but  there  being  no  such  entry  of  an  inrolment 
in  the  book  kept  at  the  Master's  office  ;  the  Court 
would  not  permit  a  counterpart  of  the  articles  to  be 
registered  nunc  pro  tunc,  or  order  the  party  to  be 
admitted  an  attorney.  Ex  parte  Pilgrim,  1  Law  J. 
K.B.  114,  8.  c.  1  B.  &  C.  264,  s.  c.  2  D.  &  R.  429. 

(B)  Op  THE  Certipicate. 

Where  an  attorney's  certificate  was  filed,  by  his 
agent's  mistake,  in  the  Court  of  King's  Bench,  in- 
stead of  the  Court  of  Common  Pleas,  and  he  had 
not  been  admitted  in  the  former  court,  and  the  plain- 
tiff sued  him  for  a  debt  in  an  inferior  court,  on  which 
be  sued  out  his  writ  of  privilege,  the  Court  ordered 
the  writ  to  be  quashed,  and  a  procedendo  to  issue. 
Nixou  V.  Hewitt,  3  Law  J.  C.P.  125,  s.c.  10  B.  Ma 
«70. 

Although  an  attorney,  who  omits  for  a  year  to  take 
out  his  certificate,  is  ibrbidden  under  a  penalty  to 
practise  as  an  attorney  until  he  here-admitted  ;  yet 
proof  of  a  certificate,  though  imgularly  obtained, 
IS  sufficient  primdfacie  evidence  of  bis  being  lawfully 
Authorized  to  practise. 

And,  to  get  rid  of  this  presumption,  it  is  not  suffi- 
cient to  shew  that  he  has  not  been  re-admitted  of 
the  Court  in  which  he  was  originally  admitted ; 
because  it  will  be  presumed  that  he  has  been  pro- 
perly admitted  in  game  court ;  and  the  party  who 
attempts  to  shew  he  was  not  authorized  to  practise, 
must  shew  that  he  had  no  authority  in  ottv  court. 
Pearce  v.  Whale,  4  Law  J.  K.B.  86,  s.  c.  5  B.  &  C. 
S8,  s.  c.  7  D.  &  R.  512. 

The  year  within  which  an  attorney  must  takeout 
hia  certificate  begins  to  run  from  the  time  of  his 
admission,  and  not  merely  from  the  time  of  his 
beginning  to  practise. 

And  therefore,  an.  attorney  who  did  not  practise 
vntil  a  year  after  his  admission,  and  not  even  then 
until  he  had  taken  out  hia  certificate,  and  who  con- 
tinued in  the  following  years  to  take  out  his  certifi- 
cate, was  held  incapable  of  maintaining  any  action 
lor  business  done,  while  he  had  a  certificate.  No- 
thing could  remove  the  difficulty  but  re-admission. 

But  ou«r«— -whether  thia  objection  is  not  now 
Temoved  by  the  Indemnity  Act,  7  Geo.  4.  c.  44. 
^— —  gent,  one'S;e.  r.  HuUds,  5  Law  J.  K.B.  99. 

(C)  Privileges  ajid  Pisabiuties. 

Attoraies  and  clerks  of  the  Court  of  Excheciiier, 
nay  aue  and  arrest  attornies  of  the  other  courts  by 
aapiat  of  privilege.  Bowyer  v.  Hotkim,  1  Y.  &  / . 
199:  B.  p.  Walker  r.  Ruahbury,  9  Price,  16. 

And,  temble,  that  attornies  of  the  Court  of  Com- 
mon Pleas  at  Lancaster  have  the  same  right  to  arrest 
attornies  of  the  Courts  at  Westminster.  Hopkhu 
T.  Ferrandj  1  Y.  &  J.  204,  n. 

A  sworn  clerk  of  the  Court  of  Chancery,  maj 
arreat  a  practising  solicitor  and  attorney  on  an 
Attachment  of  privilege,  and  hold  him  to  speeial 


bail.     Wainwright  t.  Smith,  5  Law  J.  Chanc.  20, 
s.  c.  2  Russ.  568. 

If  the  plaindff,  an  attorney  of  the  Court  of  King's 
Bench,  sue  by  bailable  process  a  person  who  is  an 
attorney  of  the  Court  of  Common  Pleaa,  the  Court 
of  King's  Bench  will  not  require  him  to  plead  his 
privilege,  but  will  order  him  to  be  discharged,  or  the 
bail  bond  to  be  cancelled,  and  make  the  plaintiff  pay 
the  costs.  Pearson  v,  Henton,  2  Law  J.  K.B.  91, 
S.  c.  4  D.  &  R.  73. 

But  the  practice  in  the  Court  of  Common  Pleas  is, 
that  an  attorney  of  that  Court  who  has  been  arrested 
at  the  suit  of  an  attorney  of  the  Court  of  King's 
Bench,  must  plead  his  privilege,  and  cannot  be  dis- 
charged on  motion.  Adamsr.  Bughy,  5  Law  J.  C.P. 
76. 

A  defendant  who  is  an  attorney,  and  also  a 
Member  of  Parliament,  may  be  sued  as  an  attorney, 
without  noticing  his  parliamentary  privilege,  except 
by  forbearing  to  issue  process  against  his  person. 
Gray  v.  Wilki,  5  Law  J.  K.B.  291. 

An  attorney  suing  as  plaintiff  ia  not  bound  to  in- 
dorse his  name  on  the  writ,  according  to  the  2  Geo.  2. 
0.  23.  8. 22,  whether  he  sue  by  attachment  of  pri- 
vilege, as  an  attorney,  or  by  latitat,  or  other  proceas, 
aa  a  common  person.  Duncan  v.  £(«Aei,  6  Law  J. 
K.B.  270. 

The  statutes  relative  to  attornies  do  not,  it  would 
seem,  prevent  them  giving  to  persons  not  attornies 
a  share  in  the  profita  of  their  business.  Candler  v. 
Candler,  1  Jacob,  225. 

The  words  in  the  12  Geo.  2.  c  13.  s.  4,  that  any 
attorney  or  solicitor  commencing  or  prosecuting  any 
action  or  suit  shall,  &c.,  do  not  prevent  a  solicitor, 
whilst  in  prison,  from  attesting  a  petition  in  bank- 
ruptcy, it  being,  strictly  speaking,  neither  a  pro- 
ceeding at  law  nor  in  equity.  Ex  parte  Thompton, 
1  G.  &  J.  308. 

If,  on  an  action  by  an  attorney  for  a  libel,  relative 
to  bis  profession  and  business,  it  be  objected,  that 
the  action  cannot  be  supported,  as  the  plaintiff  had 
omitted  to  take  out  a  certificate,  as  directed  by  the 
37  Geo.  3,  for  more  than  one  year,  during  the  time 
of  the  grievances  mentioned  in  the  declaration,  it  is 
unavailable,  as  he  may  sue  for  a  libel  reflecting  on 
his  character  in  that  capacity,  notwithatandingsuch 
an  omiasion.     Jonee  ▼.  Stevene,  11  Price,  235. 

An  unqualified  person,  having  practised  as  an 
attorney,  being  a  prisoner  for  debt,  was,  upon  being 
sentenoed  to  three  months'  imprisonment,  brought 
before  the  Court  by  a  special  order,  it  appearing 
that  he  waa  not  able  to  pay  the  ezpenae  of  a  day- 
rule.     In  re  Clark  and  others,  3  D.  &  R.  f&O, 

The  defendant's  attorney  entered  into  the  usual 
undertaking  under  a  judge  s  order,  to  pay  the  plain- 
tiff the  amount  of  his  debt  and  costs ;  and  the  defen- 
dant died  before  taxation :  Held,  that  the  attorney 
was  still  bound  to  perform  his  engagement  Hellingt 
▼.  Jonee,  3  Bing.  70,  a.  c.  10  B.  Mo.  360. 

Where  an  attorney  has  become  bail  to  the  sheriff, 
and  the  bail-bond  haa  been  assigned,  the  Court  of 
Exchequer  will,  upon  the  usual  affidavit,  stay  pro- 
ceedings upon  the  bail-bond  upon  payment  of  costs. 
Mann  v.  Nottage,  1  Y.  &  J.  367. 

Although  communications  made  to  an  attorney 
for  the  purpoae  of  bringing  or  defending  an  action 
are  privileged,  yet  he  is  bound  to  divulge  that  which 
is  disclosed  to  him  previous  to  the  commencement 
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of  tb«  totioD.     WUUem  t.  MudU,  i  C.  &  P.  158, 
s.  e.  1  R.  &  M.  34.  [Abbott] 

A  solicitor  advised  his  client  to  sammon  a  meeting 
of  his  creditors.  A  meeting  was  called.  In  the 
morning  of  the  daj,  the  client  asked  the  attorney 
whether  be  could  safely  attend  such  meeting  with- 
out being  arrested  for  debt,  and  the  attorney  told 
him  to  remain  at  his  office,  until  it  was  ascertained 
whether  the  creditors  would  engage  to  give  him  a 
aafe  conduct.  The  client  remained  at  the  office  of 
the  attorney  upwards  of  two  hours  to  aroid  being 
arrested :  The  Court  held,  that  the  attorney  could 
be  examined  to  prore  the  whole  of  those  nets,  ss 
constituting  an  act  of  bankruptcy  by  the  client 
BramweU  ▼.  Lucat,  t  Law  J.  k.B.  161,  s.  c.  S  B, 
&  C.  74d,  s.  c.  4  D.  &  R.  367. 

The  solicitor  under  a  commission  of  bankruptcy 
against  annuity  brokers,  who  have  laid  out  and 
expended  money  on  an  insufficient  security,  is 
bound  in  an  action  against  the  brokers  to  produce 
their  books  under  a  subpcena  duca  tecum,  Hawkint 
T.  Howard  and  Gibbt,  1  C.  &  P.  222,  s.  c.  1  R.  & 
M.  64.  [Gifford] 

^  The  defendant's  attorney  being  called  to  prove 
his  hand-writing,  he  refused,  on  the  ground,  that  he 
was  only  acquainted  with  it  from  having  seen  him 
sign  a  bail-bond,  which  being  a  proceeding  in  tlie 
cause,  must  be  deemed  a  confidential  communication  : 
hut  it  was  holden  not  a  privileged  communication. 
Hurd  V.  Moring,  1  C  &  P.  372.  [Abbott] 

The  Court  will  not  restrain  a  solicitor  from  dis- 
closing confidential  communications  in  the  absence 
of  misconduct.     Beer  v.  Ward,  3  J.  &  W.  77. 

An  attorney  is  not  allowed  to  give  evidence  of 
the  contents  of  a  deed  in  hia  client's  possession ;  the 
client  refusing  to  produce  it.  Rex  v.  Upper  Bod' 
dingtOH,  5  Law  J.  M.C.  10,  s.  c.  8  D.  &  R.  726. 

Confideutial  communications  made  to  an  attor- 
ney's clerk,  on  behalf  of  his  master,  are  privileged. 
Taylor  v.  Foraer,  2  C.  &  P.  195 :  s.  p.  Bricheno  r. 
Thorp,  1  Jac.  300. 

He  is  bound  equally  with  his  master,  not  to  di- 
vulge the  secrets  of  the  client ;  and,  wherever  the 
master  should  be  prevented  from  disclosing,  the 
clerk  should  also  be  prevented.  Rex  r.  Upper 
Boddington,  5  Law  J.  M.C.  10,  s.  o.  8  D.  &  R. 
726. 

But  an  attorney's  clerk  may  disclose  statements 
made  to  him  by  his  master,  if  they  be  not  comma* 
nicated  to  him  as  secrets,  and  do  not  affect  the 
interests  of  any  of  the  attorney's  clients,  though  he 
is  articled,  and  his  articles  bind  him  to  keep  his 
master's  secrets.  Webb  t.  SmUk,  1  C.  &  P.  337« 
[Littledale] 

A  clerk  to  a  solicitor,  commencing  practice  for 
himself,  not  to  be  restrained  from  acting  as  solicitor 
for  parties  against  whom  his  master  was  employed, 
upon  general  allegations  of  his  having,  in  his  former 
service,  acquired  information  likely  to  be  prejudicial 
to  the  clients  of  his  master.  Brieheno  r.  Thorp,  1 
Jac.  300. 

One  of  two  solicitors,  who  where  partners,  be- 
came bankrupt ;  the  assignees  excluded  the  other 
from  interfering  with  the  affiiirs  of  the  partnenhip : 
the  Court,  nevertheless,  refused  to  order  the  assig- 
,nses  to  deliyer  to  him  the  papers  belonging  to  the 
cHsnts  of  the  firm.  Davidion  y.  Nupiert  1  Sim. 
297. 


(D)  Duties  akd  Liabilities. 

It  seems  to  be  the  business  of  the  solicitor  for  a 
private  act  of  parliament,  to  take  care  that  the 
standing  orden  of  the  House  of  Commons  are  com- 
plied with,  even  though  they  relate  to  maps,  plans* 
&c.     Taytar  v.  Higgins,  1  Law  J.  K.B.  19. 

An  attorney,  imagining  that  the  two  causes  above 
his  own  would  take  up  some  time,  left  the  court  at 
the  assise.  On  his  return,  the  tenant  had  been 
called  to  confess  lease,  entry,  and  ouster.  It  was 
not  sworn  that  counsel  had  been  instructed.  The 
Court  granted  a  new  trial,  on  the  attorney  pa3ring 
the  costs  out  of  his  own  pocket.  Roe  v.  Doe,  1  Law 
J.  K.B.  154. 

Where  a  deed  is  executed  by  a  client,  in  favour 
of  bis  solicitor,  reversing  a  life  interest  and  power 
of  revocation,  it  is  the  duty  of  the  solicitor  to  leave 
a  counterpart  of  it  in  the  possession  of  the  client. 
Batch  V.  Symes,  1  Turner,  92. 

An  attorney  who  takes  witnesses  to  an  inn,  is 
primA  facie  liable  to  the  innkeeper  for  the  expenses 
incurred.     Cariu  v.  Richardaon,  i  Law  J.  K.B.  11. 

The  attorney  for  a  parish  indicted  for  not  repair- 
ing a  highway,  entered  into  an  agreement  with  the 
attorney  for  the  prosecution,  whereby  he,  on  the  port 
rf  tkepariih,  consented  to  withdraw  a  special  plea  and 
to  plead  guilty,  '*  and  also  to  pay  all  the  costs:'* 
and  "  it  was  agreed,  that  the  costs  to  be  paid  by  the 
eaid  parUh,  should  be  taxed  by  Mr.  C :  The  Court 
held,  that  the  attorney  was  pereonally  liable  ;  and 
also,  that  it  was  not  a  condition  precedent  that  Mr. 
C  should  give  any  notice  to  the  defendant  of  the 
time  of  taxation.  Wation  v.  Mbrrai/,  2  Law  J.  K.B. 
155,  s.c.  1  C.&  P.  307. 

An  attorney  put  in  his  own  clerk  as  one  of  the 
bail,  who  was  not  excepted  to.  After  the  defen- 
dant had  rendered,  the  Court  would  not  listen  to  an 
application  against  the  attorney.  Pickering  y. 
Sedgwick,  1  Law  J.  K.B.  248. 

The  plaintiff  in  an  action  on  a  statute  passed  for 
the  preservation  of  game,  being  insolvent,  and  his 
attorney  refusing  to  tell  by  whom  he  was  employed, 
the  Court  directed  the  action  to  be  stayed,  and  or- 
dered the  attorney  to  pay  the  costs  that  bad  been 
incurred,  unless  in  ten  days  he  gave  security  for 
the  payment  of  the  costs.  Smith  y.  Watum,  2  Law 
J.  K.B.  92. 

An  arrest  having  been  made  by  a  person  not 
named  in  the  warrant,  who  did  it  at  the  request  of 
the  attorney,  the  Court  discharged  the  party  out  of 
custody,  and  ordered  the  attorney  to  pay  the  costs. 
Bradbury  v.  Hunter,  2  Law  J.  K.B.  79. 

Although  a  rule  calling  on  an  attorney  to  answer 
the  matters  of  an  affidavit  is  discharged ;  yet,  if 
there  were  reasonable  and  probable  grounds  for 
moving  for  it,  the  Court  will  not  give  costs  to  the 
attorney.  Doe  d,  Thwaitee  v.  Roe,  1  Law  J.  K.B. 
245, 8.  c.  3  D.  &  R.  226. 

Circumstances  alone  are  the  criterion  by  which 
the  rule,  that  notice  to  an  attorney  in  one  transac- 
tion shall  be  notice  to  him  in  another,  is  governed. 
Mimntford  v.  Scott,  1  Turner,  280. 

Where  proceedings  were  stayed,  on  an  under- 
taking by  the  defendant's  attorney  to  pay  tlie  plain- 
tiff his  costs,  such  attorney  is  bound  to  do  so, 
although  the  defendant  died  before  the  commence- 
ment of  the  taxation  or  bail  put  in.  Jiellitigs  Xs 
Jonei,  3  Law  J.  C,P.  164. 
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An  attoraey,  who  took  an  estate  under  a  will,  made 
a  fictitioas  case,  for  the  opinion  of  the  Coart,  as  to 
what  particolar  estate  he  took :  The  Court,  thinking 
that  no  fraud  was  intended,  only  fined  him*  In  re 
EUam,  3  Law  J.  K.B.  75,  s.  c.  S  B.  &  C.  597,  a.  o. 
5  D.  &  R.  S89. 

The  father  of  a  party  to  a  cause  was  a  material 
witness.  The  attorney  did  not  ser?e  him  with  a 
subpoena,  but  told  the  son  that  he  must  attend  the 
trial  on  the  following  day.  The  rerdict  was  lost  in 
consequence  of  his  non-attendance :  The  Court 
held,  th«t  the  attorney  had  not  been  guilty  of  such 
negligence  as  that  an  action  would  lie  against  him. 
Price  y.  BuUen,  S  Law  J.  K.B.  39. 

Where  the  banker  of  an  attorney,  who  had  paid 
his  client's  money  into  the  banker's  without  dis- 
tinguishing it  from  his  own,  became  bankrupt,  it 
was  holden  that  the  attorney  was  liable  for  the  loss. 
Robinson  r.  Ward,  S  C.  &  P.  59,  s.  c.  1  R.  &  M. 
S74.  [Abbott] 

Where  the  plaintiff's  attorney  acted  also  as  attor- 
ney for  the  defendant,  and  put  in  bail  for  him,  and 
afterwards  signed  interlocutory  judgment  for  the 
plaintiff,  the  Court  ordered  the  proceedings  to  be 
set  aside,  and  the  attorney  to  pay  all  the  costs. 
Berry  r,  Jenkins,  4  Law  J.  C.P.  196,  a.  o.  3  Bing. 
425. 

Though  there  is  no  cause  pending,  the  Court  will 
order  a  solicitor  to  deliver  up  deeds  and  writings 
in  his  ppssession,  the  party  undertaking  to  pay  him 
the  cosu  justly  due  to  him  ;  and,  as  incident  to  that 
jurisdiction,  it  will  order  the  costs  to  be  taxed, 
though  no  part  of  the  costs  relates  to  suits  or  actions. 
In  re ,  4  Law  J.  Chano.  t07. 

The  Court  granted  a  rule  nisi,  calling  upon  an 
attorney  to  answer  for  alleged  misconduct  in  a  matter 
where  no  suit  was  depending,  but  which  appeared 
to  have  been  intmstea  to  him  in  the  capacity  of  an 
attorney.    In  re  Knight,  1  Bing.  91.     ^ 

An  attorney  under  an  order  to  deliver  up  the 
deeds  and  papers  of  his  client,  on  being  paid  his 
bill,  must  give  up  the  drafU  of  deeds  for  which  he 
has  charged  ana  been  paid,  as  well  as  the  deeds 
themselves.  In  re  HarsJ'aU,  6  Law  J.  K.B.  48,  s.  o. 
7  B.  &  C.  5S8,  s.  c.  1  M.  &  R.  306. 

On  motion,  by  one  of  two  defendants,  in  an 
action  of  replevin,  in  which  their  attorney  allowed 
judgment  to  be  signed  against  them  for  want  of  a 
replication,  for  costs  to  be  paid  by  the  attorney, — 
the  Court  refused  to  interfere,  but  left  the  party  to 
his  remedy  by  action.  Kusull  v.  Blaek,  6  Law  J. 
C.P.  68. 

An  attorney's  clerk  by  giving  a  receipt  for  money 
on  account  to  a  different  peraon  from  that  to  whom 
he  gives  credit,  to  enable  such  person  to  deceive 
others,  does  not  bind  the  master.  Williams  ▼. 
Goodwin,  4  Law  J.  C.P.  141 ,  s.  c.  2  C.  &  P.  257. 

In  an  action  against  an  attorney  for  negligence, 
where  the  declaration  stated  that  the  defendants 
were  retained  by  the  plaintiff,  to  bring  an  action  of 
ejectment  against  his  tenant  for  breach  of  covenant 
to  repair,  and  that  the  cause  was  referred  at  the  trial 
to  ascertain  what  repairs  were  requisite,  and  the 
costs  of  the  action  to  abide  the  event ;  but  that  the 
defendants  neglected  to  attend  the  arbitrator,  where- 
by he,  the  plaintiff,  was  forced  and  obliged  to  pay 
the  costs  of  the  ejeetment,  and  ultimately  to  sell  the 
premises  for  100/.  less  than  he  would  have  done,  if 


the  repairs  had  been  made.  Thejury  having  found  a 
verdict  for  the  plaintiff,  damages  160<.,  a  motion 
was  made  for  leave  to  enter  a  nonauit,  or  that  a  new 
trial  should  be  had,  or  the  judgment  should  be  ar- 
rested. The  Court  held,  that  the  lease  which  con- 
tained the  covenant  need  not  be  produced  to  the 
jury ;  that  the  jury  were  right  in  including  the  601. 
in  their  estimation  of  the  damages ;  and  that  the 
declaration  was  sufficient  after  verdict.  Swanmett 
V.  Ellis,  9  Law  J.  C.P.  8,  a.  c.  1  Bing.  347,  s.  e.  8 
B.  Mo.  340. 

An  action  lies  against  the  executrix  of  an  attorney, 
for  the  negligence  of  her  testator,  in  making  insuf- 
ficient inquiriea  as  to  the  validity  of  a  security  upon 
which  the  olient  haa  advanced  money.  Wibon  v, 
Tueher,  3  Stark.  154,  s.  o.  1  D.  &  R.  N.P.C.  30. 
[Abbott] 

The  negligence  charged  against  an  attorney,  to 
subject  him  to  action  at  the  suit  of  his  client,  munt 
be  gross  negligence. 

Preparing  a  warrant  of  attorney  from  two,  with- 
out inserting  words  to  guard  againat  the  poasibility 
of  one  of  them  dying  before  judgment :  Held,  not 
to  be  gross  negligence.  Kettle  v.  Wood,  5  Law  J. 
K.B. 173. 

Final  judgment  was  obtained  against  a  man,  as  of 
Hilary  Term,  3  and  4  Geo.  4. :  the  essoign  day  of 
Easter  Term  was  on  the  13th  of  April.  On  the  Ifth 
of  April  he  rendered  to  prison  in  discharge  of  his 
bail,  as  of  Hilary  Term,  out  did  not  give  notice  of 
it  until  the  14th.  A  few  days  after  Easter  Term  he 
waa  discharged  out  of  custody,  by  the  order  of  s 
judge,  under  the  rule  of  court  of  Hilarr  Term,  ii6 
Geo.  3,  by  which  it  is  ordered,  that  a  prisoner  muat 
be  charged  in  execution  within  two  terms.  An 
action  was  brought  against  the  attorney  for  ne^- 

gence,  in  not  chai^nghim  in  execution :  The  Court 
eld,  that  the  attorney  had  the  whole  of  Trini^ 
Term  to  charge  him  in  execution,  as  the  render  was 
of  no  avail  until  notice  of  it,  and  consequently  that 
the  render  was  in  Easter  Term,  and  not  as  of  Hilary 
Term :  and  further,  that  an  attorney  is  not  liable  to 
an  action  for  negligence  in  misconstruing  an  obscure 
rule  of  court,  inasmuch  as  there  must  be  erasea  neg* 
ligetUia  to  make  an  attorney  liable  to  an  action. 
Laidler  v.  Elliott,  3  Law  J.  K.B.  96,  s.  o.  3  B.  &  C. 
738,  S.C.5D.  &R.635. 

An  attorney  for  a  vendee  received  an  abstract  of 
the  vendor's  title,  containins  sixty-five  sheets.  He 
assumed,  that  a  party  named  in  it  had  an  estate  in 
fee,  and  then  laid  a  part  of  that  abstract,  containing 
eight  sheets,  before  a  conveyancer,  who  advised  that 
the  vendor  could  make  a  good  title.  It  appeared, 
that  that  party  was  not  seiMd  in  fee,  in  consequence 
of  a  person,  who  was  only  an  equitable  tenant  in 
tail,  having  suffered  a  recovery  without  the  concur^ 
rence  of  the  legal  tenant  for  life.  The  jorr  found  a 
verdict  against  the  attorney :  The  Court  held,  that 
there  was  evidence  enough  to  warrant  that  verdict. 
Jrreson  v»  Pearman,  3  Law  J.  K.B.  119,  s.  c.  S-B. 
&  C.  799,  s.  c.  5  D.  &  R.  687. 

An  action  being  brought  against  the  defendsnt, 
his  attorney,  by  letter,  undertook  to  procure  the 
plaintiff  a  cognovit  for  the  amount,  which  be  failed 
to  do  :  Held,  that  a  subsequent  declaration,  by  tfa% 
plaintiff,  that  he  would  proceed  with  the  action, 
was  a  waiver  of  the  attorney's  undertaking. 
V.  JasMs,  8  B.  Mo.  208. 
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An  attorney,  by  not  entering  an  appearance,  par- 
laant  to  bia  nndertakang,  rendera  bimself  liable  to 
an  attacbmebt.  Mould  y.  Robertt,  4  D.  &  R.  719. 
Tbe  defendant'a  attorney  baring  undertaken  to 
paj  over  a  anm  of  money  to  the  plaintiff  within  one 
month,  he  was,  on  motion,  ordered  to  comply  with 
bia  undertaking.  Birckinttuiw  ▼.  Jackson,  S  Law  J. 
K.B.  953. 

SembU — that  in  an  action  against  an  attorney  for 
negligence,  in  not  making  a  motion  to  set  aside  pro- 
eeedings  for  irregularity,  if  the  declaration  arer,  as 
the  consequence  of  the  neglect,  a  judgment  by  de- 
fralt,  and  further  proceedings  and  final  judgment 
and  execution,  the  judgments  are  of  the  giat  of  the 
action  and  not  merely  special  damage.  Godfrey  r. 
Say,  3  C.  &  P.  192.  [Burroogh] 

The  Court  will  not  allow  an  attorney  to  set  up 
the  Statute  of  Frauds,  to  escape  the  consequence  of  a 
written  undertaking,  which  be  has  given  in  a  cause : 
and  ihey  will  enforce  such  an  undertaking  upon 
motion ;  and  not  leave  tlie  party  to  hia  action. 
Snuor  V.  Butt,  5  Law  J.  K.B.  138. 

Where,  after  payment  of  debt  and  costa  to  the 
attorney,  the  agent,  not  being  in  due  time  apprized 
of  thia  fact,  issued  execution,  under  which  tbe  debt* 
or's  goods  were  taken, — ^it  waa  held ,  that  treapass  lay 
against  the  creditor  and  the  attorney,  as  tbe  act  of 
misfeasance  bad  been  committed  after  the  payment 
of  the  debt  and  coata ;  though,  if  the  execution  bad 
been  issued  before  payment,  it  would  not  have  been 
abaolutely  necessary  for  them  to  interfere  and  stop  iL 
Batet  V.  Pilling  and  Seddon,  5  Law  J.  K.B.  40,  a.  c. 
6  B.  fie  C.  38,  a.  c.  9  D.  &  R.  44. 

A  placed  money  in  the  hands  of  his  attorney  to 
invent  for  him,  giving  the  attorney  an  unlimited 
diacretion  to  do  what  was  best ;  the  attorney  ad- 
vanced tbe  money  to  B  on  mortgage,  but  diacovering 
that  the  security  waa  bad,  tbe  attorney  sued  out  a 
bailable  writ  in  A's  name  against  the  borrower  for 
tbe  amount,  without  A's  knowledge :  Held,  that  B 
could  maintain  no  action  against  the  attorney  for 
arreating  him  without  the  authority  of  A,  it  the 
attorney  acted  bond  fide,  and  A  afterwards  approved 
of  what  he  had  done.  Auderton  v.  Watton,  8  C.  fie 
P.  S14. 

In  general,  an  attorney  who  baa  become  bankrupt 
and  obtained  bia  certificate,  is  not  liable  to  be  called 
upon  by  motion  to  pay  to  a  client  money  which  he 
had,  previoQsly  to  his  bankruptcy,  received  on 
account  of  that  client.  Semble,  that  it  would  be 
otherwise  if  a  case  of  fraud  were  established  against 
bim.  £»  parte  CuUiford  y.  Warren,  5  Law  J.  K.B. 
Sf  9,  a.  c  8  B.  &  C.  220. 

The  atatute  1  Geo.  4.  c.  119.  s.  11.  enacts,  that 
no  suit  in  law  be  proceeded  in  further  than  anarreat 
on  mesne  procesa  by  any  assignee  of  an  insolvent's 
estate,  without  tbe  consent  of  creditors  and  appro- 
bation of  one  of  tbe  commissioners  of  tbe  insolvent 
court :  Held,  in  an  action  brought  by  an  attorney 
to  recover  bis  bill  of  costs  incurred  in  an  action,  at 
the  suit  of  auch  an  assignee,  that  it  was  incumbent 
on  tbe  attorney  to  prove  that  tbe  oonaent  of  creditors 
and  the  approbation  of  one  of  the  commissioners  of 
tbe  insolvent  court  bad  been  obtained,  or  at  aU  events 
that  he  had  informed  bia  client  that  auch  consent 
waa  necesaary.  Allium  y.  Rayner,  6  Law  J.  K.B. 
85,  a.  o.  7  B.  fie  C.  441,  8.  c  1  M.  fie  R.  241. 
It  ia  the  duty  of  an  attorney,  when  instructed  to 


bring  an  action  for  an  aaaanU  for  whleh  the  plaintiff 
has  previously  proeecuted  the  defendant  to  convic- 
tion, and  received  a  portion  of  tbe  fine  from  the 
treasury,  to  dissuade  his  client  from  proceeding. 
Jacks  V.  Bell,  3  C.  fie  P.  316.  [Tenterden] 

(E)  Appointment  of. 

A  proper  party  to  a  auit,  whose  name  baa  been 
inserted  in  the  bill  aa  a  plaintiff,  without  hia  own 
knowledge  or  concurrence,  will  not,  while  the 
record  remains  in  that  atate,  be  allowed  to  appear 
by  a  distinct  solicitor.  Pyecroft  r,  Gregory,  2  Law 
J.  Chanc.  122. 

•  A  retainer  to  commence  a  suit  which  abatea,  ia 
evidence  of  a  retainer  to  commence  another  action. 
Crook  V.  Wright,  1  R.  fie  M.  278. 

Receiving  out  of  court  the  money  produced  by  a 
suit,  is  equivalent  to  evidence  of  a  apecial  retainer. 
Grain  v.  Wainman,  1  Law  J.  C.P.  21. 

Though  it  is  not  absolutely  necessary,  yet  in 
correct  practice,  an  attorney  ought,  before  he  com- 
mences an  action,  to  take  a  written  direction  from 
his  client  for  so  doing.  Otoen  y.  Ord,  3  C.  fie  P. 
349.  [Tenterden] 

An  attorney  cannot  be  compelled  to  attend  with 
a  deed  at  the  bearing  of  a  cause,  without  a  subptma 
duee$  teatm,  although  he  waa  a  witneaa  to  the  deed, 
and  baa  it  in  hia  possession.  Bush  v.  Lewis,  6 
Mad.  29. 

(F)  Connexion  between  Attorney  and*Client. 

If  a  person  knows  of  an  attorney  being  employed 
for  him  by  a  third  person,  and  does  not  disapprove 
of  it,  the  acts  of  the  attorney  are  evidence  againat 
bim.     Cameron  v.  Baker,  1  C.  fie  P.  268.  [Beat] 

Where  one  attorney  in  the  country  requesta  an- 
other attorney  to  do  aome  business  for  the  benefit  of 
his  client,  the  credit  may  be  given  to  the  attorney 
who  is  bound  to  pay  the  bill  of  coats,  unless  he  ex- 
pressly  says,  that  ois  client  alone  shall  be  liable : 
and  the  mere  circumstance  of  the  client  signing  hia 
name  to  some  part  of  the  proceeding,  and  thus  be- 
coming known  to  the  attorney  employed,  is  not 
sufficient  to  compel  him  to  look  to  that  client  for  a 
remuneration  for  hia  trouble.  Seraee  v.  Whittii^ton, 
1  Law  J.  K.B.  221,  s.  c.  2  B.  fie  C.  11,  s.  c.  3  D.  fie 
R.  195. 

Tbe  circumstance  of  having  no  other  aolicitor, 
may  in  some  cases  be  sufficient  to  constitute  a  con- 
nexion between  an  attorney  and  another  person, 
without  it  distinctly  appearing  in  what  particular 
manner,  or  to  what  extent  tbe  attorney  may  have 
been  employed  by  him  in  law  business.  Godldard  v. 
Carlisle,  9  Price,  169. 

Application  on  behalf  of  the  defendants,  that  the 
solicitor  who  had  filed  the  bill  for  the  plaintiff  might 
pay  the  defendants  their  taxed  costs,  on  tbe  ground 
that  the  plaintiff  had  absconded  eight  years  before 
the  bill  was  filed,  and  that  the  solicitor  never  had 
any  instruction  from  him,  but  from  his  brother-in- 
law,  granted.     Hall  v.  Bennett,  2  S.  fie  S.  78. 

Several  inhabitants  of  a  pariah,  attending  a  apecial 
vestry,  signed  resolutions,  by  which  they  oraered 
an  indictment,  brought  against  tbe  inbabitanta,  to 
compel  them  to  repair  a  road  within  the  pariah,  to 
be  opposed ;  and  that  the  surveyor  of  tbe  highwaya 
should  take  the  necessary  steps  for  carrying  auch 
order  into  effect.   The  surveyor  baring  accordingly 
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employed  tn  attoniey  for  that  porpOM  :  Held,  that 
the  persons  who  hsd  signed  die  resolutions  were 
not  personally  liable  to  the  attorney  for  the  chargee 
incurred  in  resisting  the  iudiotment.  Sprott  v. 
Powell,  4  Law  J.  C.P.  161,  s.  c.  3  Bing.  478. 

Clients  are  not  bound  by  the  undertakings  of 
their  attorney  given  whilst  conducting  a  cause,  par- 
ticularly where  it  ia  said  that  they  personally  agree 
to  do  certain  acts.  Ivaon  r.  Coningtan,  1  Law  J. 
K.B.  71,  8.  c  1  B.  &  C.  160,  s.  c.  2  D.  &  R. 
307. 

A  defendant,  having  appeared  to  the  action  by  one 
attorney,  cannot,  in  the  same  cause,  make  any  ap* 
plication  to  the  court  by  another,  without  having 
obtained  an  order  for  changing  his  attorney.  Gm- 
der$  V.  Moore,  1  B.  &  C.  654. 

The  authority  of  an  attorney  is  determined  on 
final  judgment  being  signed.  Maebeath  v.  Cookt, 
1  M.  &  P.  513,  s.  c.  4  Bing.  578. 

Where  a  solicitor  has  lent  money  to  his  client, 
and  taken  a  mortgage  for  the  balance  appearing  to 
be  due  to  him  by  certain  accounts,  in  which  the 
items  of  bis  demand  are  specified, — ^The  Court  will 
not,  merely  because  the  parties  stood  in  the  relation 
of  solicitor  and  client,  deprive  the  mortgagee  of  any 
part  of  the  benefit  of  his  security.  Hampton  v.  A^t- 
eoU,  and  NicoU  v.  Hampton,  6  Law  J.  Cbanc.  2f  • 

(G)  Summary  jurisdiction  of  the  Court  over. 

If  the  proceedings  of  the  Court,  as  a  declaration, 
be  to  baily  written,  as  to  be  almost  unintelligible, 
the  Court  will  in  future  punish  the  attorney  for  the 
party.     Anon,  t  Law  J.  K.B.  154. 

If  an  attorney,  after  saying  that  there  is  no  de- 
fence  to  the  action,  and  that  the  plaintiff  shall  not 
be  put  to  expense,  put  a  plea  on  the  record,  the 
Court  will  grant  a  rule,  calling  on  him  to  shew  by 
what  authority  he  has  done  it.  Haftriton  v.  £aMn, 
1  Law  J.  K.B.  J47. 

The  Court  refused  to  grant  an  attachment  against 
a  person,  who  had  practised  as  an  attorney  in  the 
Court  of  C.  P.  without  having  been  admitted,  but 
left  the  party  to  sue  for  the  penalty  given  by  the 
i  Geo.  t,  c.  23.  8.  24.  MaiihMwt  v.  B^U,  6  B. 
Mo.  70. 

Where  the  matters  charged  against  an  attomer 
are  of  an  indictable  nature,  the  Court  will  not  caU 
on  him  summarily  to  answer  them.  Skart  v.  Pratt, 
1  Law  J.  C.P.  9,  s.  c.  1  Bing.  102  :  s.  P.  In  rt 
Ktught  and  Hill,  1  Bing.  142. 

lie  22  Geo.  2.  c.  46.  s.  11.  enacto,  "  That  if  any 
sworn  attorney  or  solicitor  shall  suffer  his  name  to 
be  used  by  an  unqualified  person,  to  enable  )um  to 
practite  at  an  attornev  or  toUcitor,  and  complaint 
ahall  be  made  thereof  in  a  tununary  way,  and  proof 
made  thereof  on  oath  to  the  tatitf  action  of  the  Court, 
such  attorney  or  solicitorshall  be  struck  off  the  roll ;" 
and  by  the  same  section  it  is  enacted,  "  That  in  that 
case,  and  upon  tuch  complaint  and  proof  made  at  afore" 
taid,  it  shall  be  lawful  for  the  Court  to  commit  such 
unoualified  person  ao  acting  or  practising  as  afore- 
said, to  the  prison  of  the  said  court,  for  any  time 
not  exceeding  one  year :"  Held,  that  a  person 
brought  before  the  Court  on  the  latter  branch  of  the 
section,  was  not  entitled  to  have  the  witnesses  in 
support  of  the  chaise  examined  vivd  voce,  after  the 
matter  bad  been  referred  by  the  consent  of  counsel 
to  the  Master  of  the  Crown  Office,  who  reported  the 


party  in  contempt ;  the  Coort,  howeyer,  pemitted 
the  latter  to  bring  Uie  whole  of  the  case  under  their 
own  consideration ,  when  brought  up  to  be  committed. 
In  re  Jaquet,  1  Law  J.  K.B.  5,  a.  c.  2  D.  &  R.  64. 

Where  a  sum  of  money  was  ordered  by  the  Court 
to  be  paid  by  one  party,  and  his  attorney,  or  one  of 
them,  the  Court,  upon  an  affidavit  that  the  party  had 
not  paid  it,  and  that  the  attorney  had  been  applied 
to,  granted  an  attachment  against  the  attorney. 
Doe  d.  Humpkriet  v.  AUen,  1  Law  J.  K.B.  153. 

If  a  party  in  a  cause  take  a  promissory  note  from 
his  attorney,  for  the  debt,  which  his  attorney  has 
received  from  the  oppoaite  party,  he  deprives  him- 
self of  the  summary  relief  by  application  to  the 
Court,  to  make  the  attorney  pay  over  the  mooey. 
Anon,  3  Law  J.  K.B.  106. 

The  Court  will  not  refer  it  to  the  Prothonotary  to 
inquire  into  charges  made  against  an  attorney,  when 
he  is  called  on  to  answer  the  matters  of  an  affidavit, 
in  which  such  charges  are  imputed  to  him.  In  rt 
,  5  Law  J.  C.P.  107. 

If  an  attorney  arrest  excessively,  he  is  liable  tm 
the  jurisdiction  of  the  Court  as  one  of  its  officers, 
though  the  case  be  not  within  the  43  Geo.  3.  c.  46« 
8.  3. 

But  tef^le,  that  the  Court  will  not  exercise  auch 
jurisdiction  where  the  arrest  has  been  preceded  by 
a  bill  delivered  under  the  statute,  a  month  before 
action,  and  the  defendant  did  not  apply  for  a  tax- 
ation until  after  action  z—^at  least  they  will  not,  un- 
less it  be  a  case  of  gross  vexation.   Price  v. , 

5  Law  J.  K.B.  221. 

The  Court  of  Chancery  will  not  exercise  its  sum* 
manr  jurisdiction,  to  compel  a  vendor's  solicitor  to 
perform  an  undertaking  given  by  him  at  the  sale,  to 
do  certain  acts  for  clearing  the  title  to  the  eatate. 
Peart  v.  Buthell,  2  Sim.  38. 

(H)  Lien  op. 

A  London  agent  of  a  country  attorney,  has  n» 
general  lien  on  money  received  as  such  agent  as 
against  the  client  in  the  country.  Moody,  v.  Spencer, 
1  Law  J.  K.B.  1,  s.  c.  2  D.  &  R.  6. 

A  solicitor  by  taking  a  security  abandons  bis 
lien.     Baleh  v.  Symet,  1  Turner,  92. 

Where  a  will  is  in  the  possession  of  a  solicitor, 
he  has  no  lien  upon  it,  nor  can  he  refuse  to  produce 
a  deed  executed  by  the  client  in  his  favour,  con- 
taining a  reservation  of  a  life  interest  and  a  power 
of  revocation.     Batch  v.  Symet,  1  Turner,  87. 

Where  the  plaintiff's  attorney  was  indebted  to 
the  plaintiff  in  a  greater  aom  than  the  atlortMy'R 
costs  in  the  cause,  and  to  his  agont  on  a  general 
account,  in  a  greater  sum  than  the  amount  of  those 
costs  j  it  was  held,  that  the  agent  could  not,  as 
against  the  plaintiff,  retain  out  of  the  sum  recovered 
by  the  plaintiff  more  than  the  costs  of  the  agency 
in  the  particular  cause.  White  v.  Royal  Esehemge 
Atturanee,  1  Bing.  20,  s.  c.  3  B.  Mo.  249. 

An  attorney  is  not  bound  to  deliver  up  deeds  and 
papers  to  the  assignees  of  a  bankrupt,  until  his  lien 
upon  them  is  satisfied.  iMnbert  y.  Buckmaater,  2 
Law  J.  K.B.  93,  s.  c.  2  B.  &  C.  616,  s.  c.  4  D.& 
R.  125. 

If  a  solicitor  withdraws  from  the  conduct  of.  a 
suit,  he  cannot  claim  to  retain  the  papers  neces- 
sary for  the  proaeeution  of  it,  till  his  costs  are  paid, 
but  will  be  ordered  to  deliver  them  up»  without 


ATTORNEY  AND  SOLICITOR. 


47 


prcjadiea  to  bis  lien,  to  tbe  new  solicitor  of  the 
ptrty.    CoUgrave  r.  — ,  *  I-sw  J.  Chanc.  39. 

The  Court  will  not  order  an  attorney  to  deliver 
op  papers  in  his  hands  before  his  bill  is  taxed  on 
the  payment  of  money  on  account.  Dyer  ▼.  Boto- 
Uy,9  Law  J.  C.P.  41. 

'  If  a  solicitor  declines  to  continue  to  act  for  a  party, 
the  Court  will  order  that  the  party  be  at  all  rea- 
sonable times  permitted  to  inspect  all  papers  rela- 
ting to  the  cause,  without  imposing  upon  him  any 
condition  as  to  the  payment  of  the  solicitor's  bill 
of  costs.  Moir  ▼.  Mudie,  1  Law  J.  Chanc.  218,  s.  c. 
1  S.  &  S.  «8«. 

If  a  deed,  by  which  property  is  conveyed,  be  in 
tibe  hands  of  a  solicitor,  the  Court,  notwithstanding 
his  lien,  will  compel  him  to  produce  the  deed,  for 
the  pnrpose  of  a  suit  relative  to  that  property ;  and 
if  he  has  refused,  order  him  to  pay  the  expenses 
attendant  on  his  refusal.  Brauington  r.  Bramngton, 
1  S.  &  S.  435. 

The  Court  granted  a  role  to  shew  cause  why  a 
deed,  that  had  been  delivered  to  an  attorney  by  a 
client,  should  not  be  redelivered  on  payment  of  what 

was  due.     r.  RutuU,  1  Ken.  U9,  s.  c. 

Sayer,  1*5, 

^  An  agent  in  town  for  a  plaintiff  attorney,  has  a 
lien  on  the  postea,  for  his  costs  in  the  cause,  though 
the  plaintiff  dies  intestate  before  the  agent  obtained 
possession  of  it ;  for  his  authority  is  exercised  be- 
neficially for  the  administrators  of  his  principal  pro 
tanto,  and  is  not  revoked  by  his  death.  Taunton  r, 
Goforth,  S  Law  J.  K.B.  229,  s.  c.  6  D.  &  R.  49. 

llie  vendee's  attorney  sent  the  deeds  of  convey- 
ance to  B,  the  vendor,  to  be  executed,  who  returned 
them  to  the  defendant,  his  attorney,  executed  with- 
out any  direction.  Some  necessary  parties  having 
refused  to  execute,  the  contract  was  rescinded.  In 
trover  by  the  vendee  for  deeds  and  stamped  pieces 
of  parchment — it  was  holden,  that  the  purchaser  was 
entitled  to  recover  the  deeds  from  the  defendant, 
the  vendor's  attorney,  without  being  subject  to  the 
lien  which  he  had  against  the  vendor.  EtdaiU  v. 
Oienham,  3  B.  &  C.  225,  s.  c.  5  D.  &  R.  49. 

There  had  been  several  actions  between  the 
same  parties,  arising  out  of  the  same  grievance. 
The  plaintiff  had  succeeded  in  three  of  them,  and 
the  principal  defendant  in  one  of  them.  A  motion 
was  made  to  the  Court,  that  the  judgment  and  costs 
in  this  action,  subject  to  the  lien  of  the  attorney, 
might  be  set  off  against  the  judgment  and  costs  in 
the  action  in  which  that  defendant  had  succeeded. 
The  attorney  claimed  a  lien  on  the  judgment  and 
costs  in  this  (being  the  hit  action  m  which  the 
plaintiff  succeeded),  for  all  his  extra  costs  in  all  the 
setions.  The  Court  held,  that  the  attorney  had  not 
a  goneral  lien,  but  only  a  special  lien  for  the  extra 
costs  in  procuring  that  judgment.  Stephem  v.  We$' 
tan,  3  Law  J.  K.B.  73,  s.  c.  3  B.  &  C.  535,  s.  c.  5 
D.  &  R.  399. 

(I)  Remedy  for  Costs. 

Severs!  peisons  were  deeply  interested  in  dif- 
ferent suits  at  law,  which  were  similar  in  their 
nature,  and  employed  the  same  attorney  to  conduct 
the  whole  business.  When  any  one  of  them  called 
on  the  attorney  he  spoke  about  all  the  other  cases, 
as  well  as  that  in  which  he  was  individually  inter- 
Mted,  and  gave  general  directions :  Held  a  suffioient 


compliance  with  2  Geo.  2.  e.  23.  for  the  attorney  to 
deliver  one  bill  to  one  of  the  parties,  to  entitle  him 
to  maintain  an  action  against  all  of  them  for  the 
amount  of  his  costs.  Oienham  v.  Lenuin,  1  Law  J. 
K.B.  133.  s.  c.  2  D.  &  R.  461. 

An  action  may  be  maintained  by  an  attorney-at- 
law,  for  the  amount  of  bis  bill  for  suing  out  a  com- 
mission of  bankruptcy,  although  he  is  not  sdmitted 
a  solicitor  of  the  Court  of  Chancery.  Wilkinson  v. 
Diggell,  1  Law  J.  K.B.  87,  s.  c.  1  B.  &  C.  158,  s.  c. 
2  D.  &  R.  302. 

Where  an  attorney  carried  on  business  at  a  town 
remote  from  bis  own  residence  by  a  clerk,  whom  he 
paid  by  a  proportion  of  the  profits :  Held,  that  he 
could  not  recover  in  an  action  for  business  done  by 
such  clerk  from  a  client,  who  never  saw  or  knew 
the  principal,  nor  ever  had  the  benefit  of  his  judg- 
ment. Hopkimon  v.  Smith,  1  Bing.  13,  s.  c.  7  B. 
Mo.  23. 

In  an  action  on  an  attorney's  bill,  it  appeared 
that  the  plaintiff  resided  at  L,  and  that  he  also  car- 
ried on  business  at  W,  by  an  articled  clerk,  by 
whom  the  business  in  this  case  had  been  transacted : 
Held,  that  the  plaintiff'was  not  entitled  to  recover, 
the  business  not  having  been  transacted  by  a  person 
of  competent  skill  and  experience.  Taylor  v.  Glau» 
brook,  S  SUrk.  75.  [Holroyd] 

Receiving  out  of  court  the  money  produced  by  a 
suit  is  equivalent  to  evidence  of  a  special  retainer, 
and  the  solicitor  will  be  entitled  to  recover  the 
amount  of  his  bill  of  costs.  Gray  v.  Wainman,  1 
Law  J.  C.P.  21. 

An  attorney  suing  for  a  bill,  held  the  defendant 
to  bail  for  151.  It  had  been  delivered  one  month 
before  action  brought  in  the  usual  manner.  The 
Master  taxed  at  14/.  The  Court  would  not  give  the 
defendant  his  costs  under  43  Geo.  3.  c.  46.  s.  3. 
Anon.  2  Law  J.  K.B.  151. 

It  is  not  necessary  for  the  executor  of  an  attorney 
to  deliver  a  bill  of  costs  for  business  done  by  hia 
testator  one  month  before  the  commencement  of  an 
action.     Barret  v.  MoiS,  1  C.  &  P.  3.  [Burrough] 

An  attorney  of  a  superior  court  cannot  maintain 
an  action  for  his  bill,  for  business  done  in  the  In- 
solvent Court,  in  procuring  the  discbarge  of  an  in- 
solvent, without  delivering  a  bill  according  to  2 
Geo.  2.  c.  23.  s.  23.  Smith  v.  Wattteworth,  3  Law 
J.  K.B.  244,  s.  c.  4  B.  &  C.  364,  s.  c.  6  D.  &  R. 
510,  s.  c.  1  C.  &  P.  615. 

Although  part  of  an  attorney's  bill  be  not  set  out 
as  directed  by  the  2  Geo.  2,  and  therefore  not  re- 
coverable, still  the  residue  of  the  bill,  as  to  which 
the  provisions  of  the  statute  have  been  complied 
with,  may  be  recovered.  Drew  v.  Clifford,  2  C.  & 
P.  69,  s.  c.  1  R.  &  M.  280.  [Abbott] 

Evidence  of  the  retainer  and  delivery  of  the  bill 
is  sofiBcient  to  enable  an  attonfey  to  support  his 
sction.   HelUngs  v.  Gregory,  1  C.  &  P.  627.  [Best] 

The  items  of  charee  for  the  proceedings  in  an 
action  must  be  stated  m  an  attorney's  bill  upon  his 
client,  though  tbey  have  been  nreviously  taxed  by 
the  Master,  as  between  the  Client  snd  the  other 
party. 

But,  where  there  are  two  actions  in  which  there 
has  been  exactly  the  same  course  of  proceeding, 
and  the  same  charges  are  proposed,  it  is  not  neces- 
sary that  tbe  items  should  be  repeated.  Allium  v« 
Raymr,  5  Law  J.  K.B.  172. 
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If  in  attorney  does  businoas  for  a  client,  of  a  na- 
ture to  make  bis  bill  taxable,  and  other  buainess 
clearly  not  ao,  be  is  bound  to  put  tbe  whole  into 
one  bill,  which  bill  ia  taxable ;  and  he  cannot  bring 
an  action  in  the  first  instance,  and  recover  for  the 
non-taxable  buainess,  but  must  deliver  his  whole 
bill  a  month  &c.  under  the  statute.  Thwaites  ▼. 
Maekenon,  3  C.  &  P.  341.  [Tenterden] 

A  rule  for  an  attachment  against  an  attorney,  for 
not  delivering  a  bill  of  costs,  was  discharged,  the 
bill  having  been  delivered  since  the  service  of  the 
rule,  and  illness  being  assigned  as  a  reason  for  the 
neglect* — Such  a  rule  for  an  attachment  ia  not  abso- 
lute in  the  first  instance.  Gripptr  y.  CoU,  11  Price, 
593. 

In  an  action  to  recover  the  amount  of  an  attorney 'a 
bill,  it  appeared  that  an  action  had  been  brought  by 
the  defendant's  son,  for  prosecuting  which  the 
charges  were  incurred  ;  but  that  the  defendant  em- 
ployed the  plaintiff  to  commence  the  suit :  but,  as 
the  defendant  was  examined  as  a  witness  at  tbe  trial 
on  behalf  of  his  son,  and  the  attorney  had  prepared 
a  release,  in  case  his  competency  should  be  objected 
to :  Held,  that  the  plaintiff  could  not  recover.  WU* 
Uamt  V.  Goodwill,  4  Law  J.  C.P.  141,  a.  c.  S  C.  & 
P.  157. 

To  defeat  an  action  on  an  attorney's  bill,  it  most 
appear  that  the  costs  in  question  wore  occasioned 
through  the  plaintiff'a  inadvertence,  and  not  an 
error  which  a  cautioua  man  might  have  fallen  into. 
Montriou  t.  Jefferjft,  3  C.  &  P.  113,  a.  c.  1  R.  &  Itf. 
317.  [Abbott] 

The  words  in  tbe  3  Geo.  9.  c  23.  a.  t3,  that 
"  where  the  bill  taxed  ia  leas  b^  a  sixth  part  than 
the  bill  delivered,  the  attorney  la  to  pay  the  coata  of 
the  taxation,"  are  imperative.  Higgitu  v.  Wooieott, 
5  B.  &  C.  760. 

In  an  action  brought  by  an  attorney  against  two 
defendanta,  to  recover  the  amount  of  his  bill  of  costs, 
evidence  was  adduced  toahewthat  he  was  employed 
by  both,  but  that  one  only  undertook  to  pay  ;  and 
the  jury  found  that  one  only  was  liable,  and  accord- 
ingly found  a  verdict  for  the  defendants:  The 
Court  refused  to  set  it  aside,  or  grant  a  new  trial. 
HelUngs  v.  Jonei,  3  Law  J.  C*P.  164,  s.  c.  3  Bing. 
70,  s.  c  10  B.  Mo.  360. 

Settled  accounts  between  attorney  and  client  may 
be  re-opened  by  bill  in  equity,  as  far  aa  relates  to 
the  disputed  items.     Johne$  v.  Lloyd,  10  Price,  62. 

But  not  in  the  abaence  of  fraudf  or  misconduct, 
after  the  expiration  of  seven  yeara.  Ex  paru  Ship* 
den,  6  D.  &  R.  339. 

A  court  of  equity  will  direct  an  issue  to  try  the 
fairness  of  charges  between  attorney  and  client 
Johneg  V.  U6yd,  10  Price,  6<. 

A  solicitor  who  defends  a  suit  for  a  defendant  in 
formd  pauperii,  can  only  recover  from  the  plaintiff 
tbe  money  actually  paid  out  of  pocket    Philipe  r. 
Baker,  1  C.  &  P.  533.  [Abbott] 

If  a  solicitor  suffers  his  client  to  arrange  with 
the  adverae  party,  without  making  any  provisions 
for  his  costs,  he  is  not  entitled  to  proceed  with 
the  suit,  for  the  purpose  of  recovering  costs  from 
the  latter.  Morte  v.  Cooke,  13  Price,  473,  a.  c. 
M'Clel.  211. 

To  entitle  an  attomev  to  recover  fees  for  procnr- 
tag  the  execution  of  a  bail-bond,  the  bond  must  b« 
produced.  Swinford  t.  Green,  3  Stark.  135.  [Abbott] 


In  an  action  on  an  attorney's  bill,  a  witness  may 
be  called  to  prove,  that  when  the  attorney's  agent 
went  before  the  Master  to  have  the  bill  taxed,  he 
admitted  that  the  cause  waa  to  be  conducted  for 
nothing.     Askford  v.  Price,  3  SUrk.  185.  [Abbott] 

It  is  a  good  defence  to  an  action  on  an  attome3r8 
bill,  that  he  undertook  to  perfonn  tlie  buainess  on 
the  principle  of  "  No  cure,  no  pay."  Tabram  v. 
Home,  6  Law  J.  K.B.  24,  s.  c.  1  M.  &  R.  228. 

If  an  attorney  undertake  to  conduct  a  cause  for 
the  costs  out  of  pocket,  it  being  represented  to  him 
by  bis  client,  that  such  client  took  a  certain  intereat 
under  a  deed :  the  attorney  cannot  charge  more 
than  the  costs  out  of  pocket,  though  it  should  turn 
out  that  the  cause  was  lost,  because  his  client  did 
not  take  the  interest  under  the  deed  which  he  stated 
that  be  took,  it  being  the  duty  of  the  attorney  to 
see  the  deed  before  he  brought  the  action.  ThwaiUi 
V.  Uaekerwn,  3  C.  &  P.  311.  [Tenterden] 

A  dispute  between  A  B,  a  married  woman,  and 
C  D,  was  referred  to  arbitration.  After  the  re- 
ference had  proceeded  for  some  time,  an  additional 
matter  was  submitted  by  the  attomiea  for  the  par- 
ties. C  D's  attorney  signed  the  submission  in  his 
presence.  A  B's  attomiea  aigned  in  the  presence 
of  C  D's  attorney,  but  without  any  authority  from 
their  client.  The  award  was  afrerwards  set  sside, 
and  C  D's  attorney  sued  him  for  the  expenses  of 
the  arbitration  ;  Held,  that  he  had  not  been  guilty 
of  such  negligence,  in  not  requiring  to  see  the 
authority  of  A  B's  attornies,  as  would  prevent  his 
recovering  the  amount  of  his  bilL  Edward*  v.  Coo" 
per,  5  CM  P.  277.  [Park] 

The  Court  will  not  order  the  defendant  not  to  pay 
the  debt  and  costs  to  the  plaintiff,  in  fraud  of  the 
plaintiff's  attorney,  although  they  may  entertain  a 
motion  against  the  defendant,  in  case  he  should 
make  such  a  fraudulent  payment  Anonymoui,  6 
Law  J.  K.B.  76. 

(K)  Striking  off  the  Roll. 

Conducting  a  plainf  in  the  county  court,  is  suing 
out  process  in  a  court  of  law  within  the  meaning  of 
12  Geo.  2.  c.  13,  which  subjects  attomiea  to  be 
struck  off  the  roll,  who  commence  or  prosecute  any 
aait  at  law  or  equity  whilst  in  prison.  £x  parte 
Flint,  1  Law  J.  K.B.  Ill,  a.  c.  1  B.  &  C.  254,  s.c. 
2  D.  &  R.  406. 

An  attorney  took  into  his  office  a  certificated 
conveyancer,  to  conduct  the  business  as  his  clerk. 
Both  of  their  namea  appeared  on  the  door.  The 
bills  were  made  out  in  their  joint  names,  snd  they 
divided  the  profits  equally  between  themselves.  The 
court  adjudged,  that  the  attorney  had  enabled  an 
unqualified  person  to  practise  in  his  name  for  his 
own  profit,  and  ordered  the  attorney  to  be  struck  off 
the  roll,  and  the  unqualified  person  to  be  imprisoned 
one  month.  In  re  Jachon  and  Wood,  1  Law  J. 
K.B.  115,  8.  c.  1  B.  fie  C.  270. 

Tbe  Court  will  not  strike  an  attorney  off  the  roll, 
on  account  of  an  irregularity  in  the  aervice  of  his 
clerkship,  snd  misconduct  prior  to  his  admission. 
In  re  Page,  1  Law  J«  C.P.  45,  a.  o.  1  Bing.  160, 
8.  c.  7  B.  Mo.  572. 

If  an  attorney  wiah  to  take  his  name  off  the  roll 
of  the  Court  of  King's  Bench,  he  must  swear  not 
only  that  no  proceedings  are  depending  against  him 
for  misoondnot,  but  also  thftt  he  does  not  expect 
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that  any  are  aboat  to  be  instituted.    Ex  part*  Jonet, 
2Law  J.  K.B.  151. 

Two  attorniea  having  permitted  an  unqualified 
person  to  practiae  in  their  names,  for  their  own 
beneiit,  were,  under  the  22  Geo.  2,  c.  46,  directed 
by  the  Court  to  be  struck  off  the  roll,  and  the  un- 
qualified person  was  sentenced  to  three  months' 
imprisonment.  In  rt  Clark  and  olhen,  3D.  AlIX, 
260. 

An  attorney  of  the  Court  of  Common  Pleas  hav- 
ing been  found  by  the  Prothonotary  to  be  in  con- 
tempt for  allowing  another  person  to  practise  in  his 
name,  who  had  not  been  admitted  an  attorney,  the 
Court  ordered  the  former  to  be  struck  off  the  roll, 
and  the  latter  to  be  committed  to  the  Fleet  Prison 
for  three  months.  In  r«  Uaacton,  Clark,  and 
Brookes,  7  B.  Mo.  322. 

By  statute  22  Geo.  2,  c.  46,  s.  11,  it  is  enacted, 
"  that  if  any  sworn  attorney  or  solicitor  shall  suffer 
his  name  to  be  used  by  any  unqualified  person,  to 
enable  him  to  practise  as  an  attorney  or  solicitor, 
and  a  complaint  shall  be  made  thereof  in  a  summary 
way,  and  proof  made  thereof  on  oath  to  the  satis- 
faction of  the  Court,  such  attorney  or  solicitor  shall 
be  struck  off  the  roll ;"  and  by  the  same  section  it 
is  enacted,  ''that  in  that  case,  and  upon  such  com- 
plaint, and  proof  made  as  aforesaid,  it  shall  lie 
lawful  for  the  Court  to  commit  such  unqualified 
person,  so  acting  or  practising  as  aforesaid,  to  the 
prison  of  the  said  Court  for  any  time  not  exceeding 
one  year:"  Held,  that  a  person  brought  within  the 
latter  branch  of  the  section,  upon  a£Bdavit  of  his 
offence,  was  not  entitled  to  have  the  witnesses  in 
support  of  the  charge  examined  vivA  voc§» 

After  tlie  matter  had  been  referred  in  such  case, 
by  consent  of  counsel,  to  the  Master  of  the  Crown 
Office,  who  reported  the  party  in  contempt,  the 
Court  allowed  the  latter  to  bring  the  whole  of  the 
case  under  their  own  consideration,  when  brought 
up  to  be  committed.  In  re  Gtorgt  Jaquet,  2  D.  & 
R.64. 

An  attorney  having  died  and  bequeathed  all  his 
property  to  his  widqw;  his  eldest  son,  for  the 
mixed  consideration  of  the  good-will  of  the  business, 
the  advancement  of  money  for  carrying  it  on,  and 
family  affection,  enters  into  an  agreement  with 
his  mother  to  continue  the  business,  and  to  account 
to  her  for  a  moiety  of  the  profits  during  the  minority 
of  his  younger  brothers  and  sisters.  This  arrange- 
ment IS  not  contrary  to  the  policy  of  the  stat.  2f 
Geo.  2,  c.  46,  s.  11.  Candler  v.  Candler,  6  Mad. 
141. 

An  attorney  who  forms  a  partner^ip  with  an 
unqualified  person  is  within  the  provisions  of  the 
22  Geo.  2,  c.  46,  s.  1 1.  An  agreement  to  share  profits 
constitutes  a  partnership.  Tench  v.  Roberti,  6 
Mad.  145. 

It  seems  that  an  attorney  by  signing  a  fictitious 
name  to  a  demurrer,  purporting  to  be  a  barrister's 
signature,  renders  himself  liable  to  be  struck  off  the 
roll.     Smith  t.  Matham,  4  D.  &  R.  738. 

An  attorney  who  had  taken  out  his  certificate  for 
the  current  year,  but  had  neglected  to  do  so  for  two 
years  preceding,  sued  by  atuchment  of  privilege 
without  being  le-admitted.  Rule  to  strike  him  off 
the  roll  was  discharged,  on  payment  of  coats  to 
the  defendant.  Cooke  r,  Leggatt,  S  Law  J.  K.B. 
134. 

Digest,  1822—1828. 


The  Court  refused  to  strike  an  attorney  off  the 
roll,  on  an  afl^davit  which  stated  that  a  person  who 
had  lately  been  his  clerk,  and  who  lived  at  a  town 
eight  miles  distant  from  the  residence  of  the  attor- 
ney, and  carried  on  business  at  an  office,  over  the 
door  of  which  was  written  the  attorney's  name,  but 
that  he  only  attended  on  market-days,  and  then 
transacted  all  his  business  at  an  inn — on  the  ground 
that  it  should  have  been  shewn  that  such  person 
either  participated  in  the  profits  or  carried  on  buai- 
ness  on  his  own  account.  In  re  Garbutt,  9  B.  Mo. 
157. 

If  an  attorney  be  struck  off  the  roll  of  the  King's 
Bench  for  misconduct,  the  Court  of  Common  Pleas 
will  make  a  like  order,  on  an  affidavit  stating  that 
fact.     /»  re  Cope,  4  Law  J.  C.P.  50. 

(L)  Re-admission. 

It  is  sufficient  for  an  attorney,  who  intends  to 
apply  to  be  re-admitted,  to  stick  up  his  notice  on 
the  outside  of  the  court,  on  the  first  day  of  term, 
before  the  full  Court  sits.  Ei  parte  Daveu,  2  Law 
J.  K.B.  209,  s.  c.  4  D.  &  R.  646. 

If  an  attorney  who  has  not  taken  out  his  certifi- 
cate ceases  to  practise  during  that  time,  he  may  be 
re-admitted  without  paying  any  fine,  or  any  arrears 
of  duty.  Ex  parte  Marson,  1  Law  J.  K.B.  60,  s.  c. 
2  D.  &  R.  238  ;  Ex  parte  Cunniv^ham,  1  Biog.  91. 

An  attorney  who  has  discontinued  practising, 
may,  on  application  to  the  Court,  be  re-admitted  on 
paying  a  nominal  fine.  Ex  parte  Maliphant,  7  B. 
Mo.  495. 

An  attiMney,  after  being  admitted,  and  after  tak* 
ing  out  his  certificate  for  many  years,  discontinued 
to  practise  in  1814;  in  1817  he  recommenced 
busmess,  having  in  1816  taken  out  a  certificate. 
On  application  to  be  re-admitted,  the  Court  ordered 
him  to  pay  the  arrears  due  from  1814  to  1816,  and 
to  pay  a  nominal  fine.  Ex  parte  Sherwood,  7  B.  Mo. 
493. 

A  solicitor  who  had  ceased  to  practise,  and  in 
consequence  of  which  had  neglected  to  take  out  his 
certificate  for  one  whole  year,  was  permitted  to  be 
re-admitted  on  payment  of  a  small  fine  only,  without 
paying  the  arrears  of  duty.  Ex  parte  Murray,  1 
Turner,  56. 

The  re-admission  of  an  attorney  will  not  be  allow- 
ed without  the  payment  of  a  penalty,  because  it 
was  the  neglect  of  the  attorney's  agent  in  London 
that  the  certificate  had  not  been  taken  out.  Ex  parte 
Ckalher,  1  Law  J.  K.B.  86. 

A  person  was  admitted  an  attorney  in  Hilary 
Term,  1822,  and  then  went  into  the  country  as  a 
clerk.  Before  tliat  time  twelvemonth,  he  sent  to  an 
attonioy  in  London  to  take  out  his  certificate* 
which  was  omitted  to  be  done.  The  Court,  upon 
t  motion  for  his  re-admission  without  paying  a  fine, 
would  not  grant  it  on  the  affidavit  of  the  a^ent, 
that  he  had  not,  in  the  meantime,  been  practising 
OB  his  own  account.  Hawkin's  cote,  1  Law  J.  K.B. 
16a. 


ATTORNMENT. 

[See  Covenant,  and  Ejectment.] 

The  payment  of  rent  by  a  tenant,  in  ignorance  of 
the  real  nature  of  a  claim  to  the  property  adverao 

H 


60 


ATTORNMENT— AUCTION  AND  AUCTIONEER. 


to  tbat  of  his  landlord,  cannot  be  conaiderad  an 
attornment  or  evidence  of  a  new  tenancy,  ao  aa  to 
preclude  him  from  shewing  that  his  landlord's  title 
has  expired  ;  for  before  it  can  be  ao  found,  it  must 
be  proved  that  be  waa  acquainted  with  all  the  par- 
ticulars of  the  landlord's  right  to  the  propertj. 
Fenner  r,  Duptoek,  8  Law  J.  C.P.  10«. 

A  tenant  in  possession,  who  attorns  to  another 
from  whom  he  did  not  receive  poaaeaaion,  is  not 
precluded  from  disputing  the  title  of  the  person  to 
whom  he  attorned. 

Seqoeatratora  under  the  authority  of  the  Court  pf 
Chancery,  having  no  intereat  in  the  premiaes,  can- 
not take  an  attornment  to  themselves  aa  aequestra- 
tors.  Comish  v.  Searell,  6  Law  J.  K.B.  S55,  s.  c. 
8  B.  &  C.  471. 


AUCTION  AND  AUCTIONEER. 

(A)  Relative  TO  THE  Sale. 

(B)  Of  the  Auction  Duty. 

(C)  Rights,  duties,  and  liabilities  of 

THE  Auctioneer. 

[See  Principal  and  Agent.] 


(A)  Relative  to  the  Sale. 
[See  Sale.] 

Under  a  lease  that  the  leasee  snd  his  assigns 
should  not  use  or  exercise  certain  obnoxious  trades 
on  the  premiaea,  the  original  leasee  underleased  the 
premiaes,  with  no  proviso  against  the  obnoxious 
trades  provided  against  by  the  original  lease:  Held, 
thst  a  vendee,  under  a  aale  by  auction  of  the  pre- 
miaes so  underlet,  might  recover  a  deposit  psid  at 
the  sale,  if  the  conditions  of  sale  did  not  atate  the 
proviso  in  the  general  lease,  tbat  no  obnoxioua  trade 
should  be  exercised.  Waring  v.  Hoggart,  1  R.  & 
M.  39.  [Abbott] 

An  auctioneer,  afterknockingdown  alot  for  10.5/., 
wrote  the  name  of  the  bidder,  who  was  the  agent  of 
the  purchaser,  opposite  to  the  lot  in  his  catidogne. 
The  cooditioBs  of  sale  had  been  read  over  by  him 
to  the  persons  assembled,  buttbev  were  not  attached 
to  the  catalogue,  nor  was  any  rerorence  jnade  in  the 
latter  inatrument  to  the  former:  The  Court  held, 
that  a  note  or  memorandum  in  writing  of  the  bargain 
had  not  been  aigned  by  the  party  or  hia  agent,  as 
required  by  theStatuteof  Frauda.  Kenworthy  v. Seko- 
field,  t  Law  J.  K.B.  175,  a.  c  2  B.  &  C.  945,  a.  c. 
4  D.  &  R  556. 

Tbe  aheriff  sold  a  vessel  and  her  stores  by  public 
auction  under  an  execution.  The  sails  were  seised 
on  the  premises  of  a  sail-maker.  At  the  time  the 
purchase  was  completed,  in  August  1822,  the  sheriff 
gave  to  the  purchaaer  an  order  on  tbe  saiUmaker  to 
deliver  up  the  aaila:  but  he  refuaed,  alleging  that 
he  had  a  lien  upon  them  for  60Z.  The  writ  was  re- 
turnable in  Micbaelmsa  term,  1822.  In  April  1825, 
the  purchaaer  gave  notice  to  the  aheriff  that  he  could 
not  uae  the  veaael  without  the  aaila,  and  ahould  re- 
deem them :  The  Court  held,  tbat  the  purchaaer 
bad  accepted  the  order  by  not  informing  the  sheriff, 
before  the  return  of  the  writ,  that  he  oould  not 
obtain  the  satla.  Duncan  v.  Carlteut  2  Law  J.  K,B. 
14f ,  8.  c.  2  B.  &  C.  798,  a.  c,  4  D.  &  R.  391. 


An  auctiooeer  at  a  sale,  where  it  waa  one  of  th« 
conditiona,  thata  deposit  should  be  paid  immediately, 
and  the  remainder  before  the  goods  were  deli?ered, 
knocked  down  a  lot,  and  handed  it  to  the  bidder, 
who  looked  at  it  for  three  or  four  minutes,  and  then 
returned  it  to  the  auctioneer,  saying  that  he  was 
miataken  in  the  price.  Tbe  auctioneer  aaid  he 
would  take  it  back  only  to  keep  for  his  use :  The 
Court  held,  that  it  was  a  queation  of  fact  for  the 
jury,  whether,  under  anch  circumstances,  there  had 
been  a  delivery  to  satiafv  the  Statute  of  Frauds. 
PhiUipt  V.  Biftoi/t,  2  Law  J.  K.B.  116,  a.  c.  2  B.  & 
C.5ll,B.c.5D.&  R822. 

A  person  possessed  of  a  freehold  bonae  and  pre- 
miaes, sold  tbem  by  auction,  without  any  mention 
being  made  of  the  fixturea.  After  the  oonveyane* 
had  been  executed,  and  the  vendee  put  into  poaaes- 
sioo,  a  demand  was  made  of  the  articlea  contained 
in  *'an  inventory  of  the  ^ture«."  The  buyer  re- 
fused to  deliver  up  the  fiiturt*  demanded,  and  the 
vendor  brought  an  action  of  trover :  Tbe  Court  held 
tbat,  not  only  the  things  fixed  to  the  freehold,  but 
alao  tbe  articles  generally  known  aa  fixtures  between 
landlords  and  tenants,  passed  bv  the  conveyance  ; 
and  alao  that,  aa  the  demand  and  refoaal  waa  of  fix- 
tures, the  plaintiff's  action  was  not  supported,  be- 
canae  aomeof  the  articles  detained  were  not  fixtures. 
CoUgrave  v.  Diai  Santos,  1  Law  J.  K.B.  239,  a.  c 

2  B.  &  C.  76,  s.  c.  3  D.  &  R.  255. 

Where  certain  articles  were  put  up  to  sale  by 
auction,  and  the  vendee  and  a  friend  of  his  were  tbe 
only  biddera,  thereat  of  the  company  being  deterred 
from  bidding,  in  consequence  of  a  statement  made 
by  the  vendee,  that  he  had  been  ill-aaed  by  the  late 
owner :  Held,  tbat  under  such  a  sale  tbe  vendee  did 
not  acquire  any  property  in  tbe  articles  he  had 
bought,  Fnller  v.  Abrahamt,  6  B.  Mo.  317,  a.  c.  S 
B.  &B.  116. 

The  plaintiff  having  aent  a  horse  to  a  repository 
to  be  Bold  by  auction,  his  groom  sttended,  and  bid 
for  the  borae  on  behalf  of  hia  master,  without  its  be- 
ing announced  to  tbe  company  preaent  that  he  at- 
tended for  auch  a  porpoae :  Held,  that  it  was  illegal, 
and  avoided  the  sale  againat  the  last  bidder,  who 
was  to  be  considered  the  purchaser,  by  tbe  conditions 
of  sale.  Crawder  v.  Auttiu,  4  Law  J.  CP.  118,  a.  o. 

3  Bing.  368,  a.  c.  2  C.  &  P.  208. 

If  the  ovmer  of  an  eatate  put  up  for  sale  by  auction 
employ  a  peraon  to  bid  for  him,  the  aale  is  void» 
although  only  one  such  person  be  employed,  and 
although  he  is  only  to  bid  up  to  a  certain  sum, 
unless  it  is  announced  at  the  time  that  there  is  e 

rion  bidding  for  the  owner.    WheeUr  v.  CoUkr,  X 
&  M.  123.  [Tenterden] 

(B)  Of  THE  Aoction  Duty. 

A  sale  by  auction,  by  assignees  of  a  bankrupt,  of 
the  abaolute  intereat  in  an  eatate  in  fee,  which  ia  in 
mortgage,  is  not  lisble  to  the  auction  duty.  Rex  t. 
WiMtanUy,  2  Y.  &  J.  124. 

(C)  Rights,  duties  and  liabilitibs  op  the 

AUCTIOIHEER. 

If  aa  anetioneer,  on  the  sale  of  real  estates,  con- 
dncts  himself  in  such  a  manner  as  to  render  the  con- 
trmct  invalid,  he  cannot,  though  he  knocked  dovm 
the  lot  to  the  highest  bidder,  and  afterwardapaid  ta 
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lira  collector  of  Escise  the  duty  in  respect  of  sacb 
■ale.  Bud  which  wrs,  by  the  express  condition  of 
ssle,  to  be  paid  by  the  purchaser,  maintain  an  action 
of  special  assampsit  aj^inst  the  vendee  for  the 
money  paid  to  the  collector  of  dnties.  he  (the  defen- 
dant) not  being  a  purchaser,  and  by  consequence 
not  liable  to  duty,  especially  as  the  purchaser  had 
not  authorized  the  auctioneer  to  pay  the  money  on 
JiiB  account 

SemtiU — that  under  the  circumstances  the  vendor 
would  not  be  liable  to  repay  the  auctioneer;  yet 
^umre  whether  under  such  a  sale  the  auctioneer  did 
not  render  himself  liable  to  the  duty.  Jonu  r.  Naw 
fM.V*  13  Price,  76. 

Wliere  an  auctioneer,  on  the  sale  of  real  estates, 
has  been  called  upon  to  pay  the  Excise  duty  in  re- 
spect of  such  sale,  he  most  sue  bis  employer  on  the 
implied  assumpsit,  leaving  his  employer  to  sue  the 
vendee  under  the  conditions  of  sale,  if  they  be,  that 
the  duty  is  to  be  paid  by  the  purchaser.  Jones  v. 
Naunetf,  13  Price,  76. 

An  auctioneer,  against  whom  an  action  is  brought 
for  the  recovery  of  a  deposit,  is  not  entitled  to  a  bill 
of  interpleader,  if  lie  insists  upon  retaining  either 
his  commission  or  the  duty.  Mitehell  v.  HaifHt,  9 
S.  &  &  63. 

If  an  auctioneer  deviates  from  the  express  condi- 
tions of  sale,  he  renders  himself  personally  liable  to 
those  who  sustain  an  injury  by  bis  improper  con- 
duct.   Jonei  V.  Nanneyy  13  Price,  76. 

If  A  purchase  an  estate  at  a  sale,  and  describe 
himself  as  an  agent  for  B,  and  B  refuse  to  complete 
the  contract,  and  give  the  vendor*s  agent  notice  to 
that  effect,  and  A  afterwards  pay  thedepoeit  accord- 
ing to  the  conditions ;  if  the  title  be  defective,  A 
may  maintain  an  action  in  bis  own  name  against  the 
auctioneer,  to  recover  the  deposit.  LangUreth  v. 
Touimin,  3  Surk.  145.   [Abbott] 

A  sale  by  auction  being  unproductive,  another 
day  was  fixed  for  a  sale,  when  two  persons  who  at- 
tended upon  the  former  sale,  being  desirous  of  making 
«  purchase,  were  directed  to  retire  to  another  room, 
where  each  was  to  write  two  different  sums  on  a 
piece  of  paper :  and  whoever  should  be  found,  on 
giving  in  these  pieces  of  paper,  to  have  written  the 
largest  sum,  was  10  be  declared  the  purchaser.  This 
was  held  to  be  a  mode  of  sale  by  auction  within  the 
19  Geo.  3  :  and  therefore,  that  the  person  who  had 
so  conducted  the  sale  had  incurred  the  penalty  of 
100/.  thereby  imposed,  for  having  acted  as  an  auc- 
tioneer without  first  taking  out  a  licence.  Attorney 
General  v.  Taylor,  13  Price,  636,  s.  c.  M'Clel. 
365. 

Where  an  auctioneer  sells  an  estate  by  public 
auction,  and  receives  a  deposit,  it  is  his  duty,  as 
the  agent  of  both  vendor  and  purchaser,  to  retain 
the  deposit  until  the  sale  is  complete,  and  it  is  ascer- 
tained to  whom  the  money  belongs.  Where  an  auc- 
tioneer sold  an  estate  by  public  auction,  and  received 
the  deposit,  and  signed  an  agreement  stating  that 
he  acknowledged  to  have  sold  the  estate,  and  that 
he  agreed  to  complete  the  sale ;  and  the  sale  was 
not  completed  on  account  of  a  defect  of  title :  Held, 
that  the  purchaser  might  recover  the  deposit  in  an 
action  for  money  had  and  received  agsinst  tlie  auc- 
tioneer, though  the  latter  had  paid  it  over  to  the  ven- 
dor, without  any  notice  from  the  purchaser  not  to 
do  so,  an'd  before  the  defect  of  title  was  ascertained. 


Gray  v.  Gutteridge,  6  Law  J.  K.B.  154,  s.  c.  1  M. 
&  R.  614,  s.  c.  3  C.  &  P.  40. 

An  auctioneer, — who,  as  agent  for  the  vendor, 
agrees  to  sell  an  esute  upon  the  terms  contBine<i  in 
conditions  of  sale,  by  which  the  purchaser  is  to  psy 
down  immediately  a  deposit,  and  the  auction  duty, 
and  the  residue  of  the  purchase-money  upon  a  day 
certain,  on  having  a  good  title  ;  and  the  vendor  is 
to  prepere  and  deliver  to  the  purchaser  an  abstract 
of  title, — it  not,  upon  a  failure  of  the  contract,  in 
consequence  of  a  defective  title,  personally  respon- 
sible for  interegt  upon  the  deposit  and  auction  duty, 
unless  the  money  be  demanded,  or  notice  be  given 
to  him  that  the  contract  has  been  rescinded.  Guby 
r.  Driver,  «  Y.  &  J.  549. 


AUDITA  QUERELA. 

A  defendant  having  been  taken  in  execution  on  a 
judgment,  was  discharged  upon  a  commission  of 
bankrupt  having  issued  against  him ;  but  the  com- 
mission being  afterwards  superseded,  he  was  again 
taken  in  execution  upon  the  original  judgment: 
Held,  that  if  there  was  no  fraud  in  suing  out  the 
commission,  the  defendant  was  entitled  to  his  dis- 
charge ;  but  if  there  was,  that  he  was  not  exempt 
from  being  so  taken  a  second  time  in  execution. 
There  being  strong  circumstances  of  fraud  presented 
to  the  consideration  of  tlie  Court,  an  order  for  the 
discharge  of  the  defendant  was  refused,  it  being 
open  to  him  to  proceed  by  writ  of  audita  querela. 
Baiter  T.  Ridgway,  9  Law  J.  C.P.  110,  s.c.  «  Bing. 
41. 

A  bankrupt  obtained  his  certificate  on  the  13th  of 
November ;  the  same  day  e,  fieri  faciat  was  executed 
on  his  goods ;  the  Court  refused  relief  on  motion, 
but  left  the  parties  to  their  audita  querela,  Hanson 
V.  BUkey,  6  I^w  J.  C.P.  70,  s.  c.  4  Bing.  493,  s.  c. 
1  M.  &  P.  361. 


AUTREFOIS  ACQUIT. 

The  defendant  was  indicted  for  a  misdemeanor  in 
keeping  a  common  gaming-house.  The  offence  was 
laid  on  a  day  in  9  Geo.  4,  and,  in  the  usual  words, 
on  divers  other  days  snd  times  between  that  day 
and  the  day  of  the  inquisition. 

The  defendant  pleaded  autrefois  acquit  of  an  in- 
dictment found  in  4  Geo.  4,  for  keeping  a  gaming- 
house, laying  the  offence  on  a  day  in  57  Geo.  3,  and 
on  divers  other  days  between  that  day  and  the  day 
of  the  inquisition,  against  the  peace  of  the  King. 

I'he  Court  held,  that  the  offences  in  that  latter  in- 
dictment must  be  taken  to  be  against  the  peace  of 
Gea  3,  and  therefore  that  the  defendant  had  not 
been  acquitted  of  offences  against  the  peace  of  Geo.  4. 

The  Court  also  held,  that  the  judgment  against  a 
defendant  on  a  demurrer  to  a  plea  of  autrefois  acquit 
of  a  misdemeanor,  was  final.  Rex  v.  Taylor,  3  Law 
J.  K.B.  68,  s.  c.  3  B.  &C.  502,  s.  o.  5  D.  &  R.  4SS. 

If,  in  a  plea  of  autrefois  acquit,  the  prisoner  were 
to  insist  on  two  distinct  records  of  acquittal,  his  plea 
would  be  bad  for  duplicity.  But  semble,  tliat  if  he 
insisted  on  the  wrong,  the  Court  would,  in  a  capital 
case,  take  care  that  he  did  not  suffer  by  it. 

If  the  prisoner  could  have  beei^  legally  convicted 
on  the  first  indictment,  upon  any  evidence  that  mi^&r 
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bave  been  adduced,  his  acqatttal  on  that  indictment 
may  be  successfully  pleaded  to  a  second  indictment; 
and  it  is  immaterial  whether  the  proper  evidence 
was  adduced  at  the  trial  of  the  first  indictment  or 
not«     Rex  r.  Sheen,  S  C.  &  P.  654. 


BAIL. 


1.  OF  THE  AFFIDAVIT  TO  HOLD  TO  BAIL. 

(A)  By  whom  and  how  hadb. 

(B)  Before  whom  sworn. 

(C)  Form  and  Kequisites  of. 

(D)  Of  supplemental  and  counter  Affi- 

davits. 

2.  BAIL  TO  THE  SHERIFF. 

(A)  Of  the  Bail-bond. 

(B)  Of  the  Deposit  in  lieu  of  Bail. 

(C)  Rights  of  the  Bail. 

8.  OF  COMMON  BAIL  AND  COMMON 
APPEARANCE. 

4.  BAIL  ABOVE, 

(A)  Payment  of  money  into  court  in 

LIEU  OF. 

(6)  Who  may  be  Bail. 

(C)  Who  not. 

(D)  Putting  in  and  excepting  to. 

(E)  Notice  OF  Bail  and  of  Justification. 

(F)  Justifying  and  opposing. 

(G)  Allowance  of. 

(H)  Op  THE  Recognizance  and  Bail-piece. 
(I)  Rights  of  Bail  against  their  Prin- 
cipal. 

(K)  Liability  of. 

(L)  Proceedings  against  Bail. 

(M)  Render  and  entering   an  Exone- 

RJETUR. 

(N)  Discharge  of,  by  other  means  than 
Render. 

5.  BAIL  BY  HABEAS  CORPUS. 

6.  ON  AN  ATTACHMENT. 

7.  IN  NE  EXEAT  REGNO. 

8.  IN  THE  ADMIRALTY  COURT. 

9.  IN  £AROA~[see  Error.] 
10.  IN  CRIMINAL  PROCEEDINGS. 


1.  OF  THE  AFFIDAVIT  TO  HOLD  TO  BAIL. 
(A)  By  whom  and  how  made. 

The  mere  couYiction  for  a  conspiracy  does  not 
render  the  par^  incompetent  to  make  an  affidavit 
to  hold  to  bail.     Park  r.  Strockley,  4  D.  &  R.  144. 

It  cannet  be  objected  to  an  affidavit  to  hold  to 
bail,  that  it  is  sworn  by  a  deponent,  a  third  person, 
who  does  not  shew  himself  to  be  in  any  way  con- 
nected with  the  creditor,  or  to  have  any  means  of 
knowing  of  the  existence  of  the  debt.  Lee  ▼.  5r//- 
vfood,  9  Price,  322. 

The  Court  will  not,  under  any  circumstances,  re- 
lax the  rule,  th^t  the  deponent,  in  an  affidsrit  to 
hold  to  bail,  sbovld  insert  therein  his  true  place  of 


abode.    CoUim  ▼.  Oeodytr,  t  Law  J.  K.B.  US, 
8.  c.  «  B.  &  C.  563,  s.  c.  4  D.  &  R.  44. 

In  an  affidavit  to  hold  to  bail,  the  plaintiff  was 
described  as  A  B,  No.  31,  Tottenham-court-roai^ 
gentleman ;  on  ioquiry  being  made,  it  was  asoeit 
tained  that  the  plaintiff  did  not  reside  there,  but 
had  merely  taken  an  apartment,  and  that  he  hadnever 
•lept  there.  On  an  application  by  the  defendant 
to  cancel  the  bail-bond,  on  the  ground,  that  the  plain- 
tiff's true  place  of  Abode  and  description  had  been 
miaatated  in  the  affidavit  of  debt ; — ^the  Conrt  re* 
fused  to  interfere,  as  the  defendant  had  not  sworn 
that  he  did  not  know  who  the  plaintiff  was,  or  that 
he  was  not  indebted  to  him.  Brown  v.  Moore,  5 
Law  J.  C.P.  131,  a.  c.  4  Bing.  148. 

An  affidavit  of  debt  by  a  bankrupt,  stating  that 
the  defendant  was  indebted  to  him  at  the  time  of 
suing  out  the  commission,  and  still  was,  as  he  verily 
beliered,  to  his  assignees,  ia  insufficient,  as  the 
aasignees  should  have  joined.     Tucker  v.  Froitcti, 

5  Law  J.  C.P.  1«7,  s.  c.  4  Bing.  14a. 

In  debt  on  bond  by  the  obligee  against  the  obligor 
(for  the  bene6t  of  an  assignee),  die  affidavit  was 
made  jointly  by  the  plaintiff  and  the  aastgnee,  the 
former  stating,  that  a  certain  sum  was  due  on  the 
bond,  and  that  be  had  aaaig^ed  his  interest  therein 
to  the  latter,  and  the  assignee  atating  that  the  sum 
due  on  the  bond  remained  unpaid  and  due  to  him 
as  such  aasignee :  Hel8  good.  Fairman  r.  Farqw 
karson,  6  Law  J.  C.P.  49,  s.  c.  1  M.  &  P.  179. 

(B)  Before  whom  sworn. 

By  the  act  It  Geo.  1,  c.  19,  s.  9,  it  is  provided, 
that,  before  arrest  by  an  inferior  conrt,  an  affidavit 
of  debt  ahall  be  made  before  the  officer  who  issues 
the  process,  or  his  deputy  :  Held,  that  the  deputy 
must  be  appointed  for  issuing  process,  and  not 
merely  for  taking  affidavits.    Ragert  v.  Jones,  7  B. 

6  C.  86. 

(C)  Form  and  Requisites  of. 

An  affidavit  to  hold  to  bail  on  a  bond,  must  shew 
that  the  debt  is  due  and  payabte  at  the  time  of  the 
arrest.    Smith  v.  Kendal,  7  D.  &  R.  S3«. 

Where  an  affidavit  to  hold  to  bail  sUted,  « that 
the  defendant  is  indebted  to  the  plaintiff  in  the 
sum  of  1000/.,  upon  and  by  virtue  of  a  certain  me- 
morandum in  writing,  bearing  date, &c.,  and  signed 
by  the  defendant,  whereby  he  promised  plaintiff, 
that  when  he  returned  in  the  month  of  March  or 
April,  then  next,  he  would  marry  her,  or  pay  her 
the  sum  of  1000/. :"  Held  insufficient,  because  it 
did  not  shew  mutual  consideration  on  the  part  of 
the  plaintiff,  to  sustain  the  defendant's  promise. 
Maqtherion  v.  Lome,  t  Law  J.  K.B.  14,  s.  e.  1  B. 
&  C.  118,  8.  c.  2  D.  &  R.  69. 

An  affidavit  of  debt,  stating  that  A  B,  C  D,  £  F, 
and  G  H,  were  indebted  to  Uie  plaintiff,  on  a  bill 
of  exchange,  (accepted  in  the  name  and  firm  of  A  B 
&  Co.)  by  the  four  or  one  of  them,  is  insufficient  and 
uncertain.  Homer  v.  Athby,  3  Law  J.  C.P.  144, 
a.  c.  10  B.  Mo.  323. 

An  affidavit  of  debt  suting  that  the  defendant  is 
indebted  to  the  plaintiff  in  a  oertain  sum,  for  the 
difference  of  prices  of  foreign  stock  on  certain  days, 
is  insufficient.     Poole*s  case,  1  Law  J.  K.B.  30. 

A  debt,  incurred  in  Holland,  had  been  assigned 
to  the  plaintiff,  who,  in  his  affidavit,  swore,  that 
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tc  kit  belief,  by  the  lawf  of  Holland,  be  bad  a  rigbt 
to  maintain  an  action  in  bis  own  name.  He  bad  ar» 
rested  tbe  defendant  Tbo  Conrt  refused  to  set  aside 
tbe  bail-bond.  Sehuerhop  r»  Sehtnanuel,  4  D.  &  R. 
130. 

A  defendant  may  be  beld  to  bail  on  an  affidavit, 
stating  tbat  tbe  plaintiff  bad  furnisbed  goods  to  tbe 
amount  of  2000^  to  J  S,  for  wbom  tbe  defendant 
bad  undertaken  to  be  responsible;  that  J  S  bad 
iailed,  and  paid  a  dividend  of  four  shillings  in  tbe 

Sound,  and  that  1600/.  remained  due  from  tbe  defen- 
ant  to  tbe  plaintiffs ;  altbongb  it  was  insisted  tbat 
tbe  damages  were  unliquidated,  and  tbat  tbe  defen- 
dant was  only  liable  collaterally.  CMnt  v.  Wallit, 
4LawJ.  C.P.88. 

An  affidavit  to  bold  to  bail,  stating  tbat  the  de- 
fendant was  indebted  to  tbe  plaintiff  in  2,063/.,  ae« 
cured  to  tbe  latter  by  an  indenture  made  between 
bim  and  tbe  defendant,  by  which  he  covenanted  to 
uay  tbe  plaintiff  50/.  and  tbe  costs  of  executing  the 
indenture,  and  tbe  further  sum  of  2000/.,  at  certain 
times  and  on  certain  events,  which  have  now  passed, 
and  tbat  such  sums  have  not  as  yet  been  paid,  is 
sufficiently  explicit  and  certain.  Burnard  v.  Neville, 
3  Law  J.  C.P.  197,  s.  c.  5  Bing.  126,  s.  c.  10  B. 
Mo.  475. 

An  affidavit  of  debt  by  tbe  assignee  of  a  bankrupt, 
tbat  tbe  defendant  was  indebted  to  bim  for  goods 
sold  by  tbe  plaintiff  to  the  defendant,  as  appeared 
b^  tbe  books  of  tbe  latter,  and  as  tbe  assignee  be- 
lieved, is  sufficient.  Sullivan  v.  Bristow,  4  Law  J. 
C.P.  190. 

An  affidavit  to  bold  to  bail  was  made  before  tbe 
British  Consul  st  Cadiz,  in  which  the  plaintiff  swore 
that  the  defendant  was  indebted  to  bim  in  the  sum 
of  100,000i.  tterling, 

Tbe  Court  beld,  tbat  tbe  word  sterling  rendered 
tbe  affidavit  uncertain,  and  discharged  tbe  defendant 
on  filing  common  bail.  Maequire  r,  Machardo,  4 
Law  J.  K.B.  42.  s.  o.  4  B.  &  C.  886,  s.  o.  7  D.  & 
R.  478,  as  Pickardo  v.  Machado, 

It  is  not  a  variance  to  declare  simply  on  the 
money  counts,  where  tbe  affidavit  of  debt  states 
tbat  the  plaintiff  accepted  a  bill  of  exchange  for  tbe 
bonour  of  the  defendant,  and  that  be  was  obliged  to 
pay  it  himself.  Brooki  v.  Clarke,  1  Law  J.  K.B. 
29,  s.  c.2l).&R.  148. 

In  an  affidavit  to  bold  to  bail,  it  will  be  a  sufficient 
statement  of  tbe  cause  of  action,  that  it  is  for  use 
and  occupation  of  premises  of  the  creditor.  If  tbe 
statement  proceeds  to  say  **  as  tenant  thereof,"  it  is 
no  objection  to  it,  that  it  do  not  add  *'  to  the  credi- 
tor." 

It  is  no  objection  to  an  affidavit  to  bold  to  bail, 
made  by  a  third  person,  that  such  person  swears 
positively  the  debtor  has  not  made  any  tender  in 
bank-notes  to  the  creditor,  although  the  creditor  is 
residing  in  England.    Lee  v;  Sellwood,  9  Price,  S?2. 

An  affidavit  to  hold  to  bail,  which  states  "that 
G  M'G  is  justly  and  truly  indebted  unto  L  S  of 
L,  in  tbe  sum  of  499/.  10s.,  upon  and  by  virtue  of 
m  certain  charter-party  of  affreightment,  bearing 
date  &c.,  for  and  on  account  of  tbe  hire  of  a  certain 
ship  or  vessel  called  the  S,  let  to  hire  by  the  said 
L  S  to  tbe  said  G  M'G,  and  by  bim  taken  for  a 
certain  voyage  from  the  port  of  L  to  P,"  held  suffi- 
cient. Sheen  v.  M^Grtfror,  1  Law  J.  C.P.  77,  s.  c 
1  Bing.  242,  s.  c.  8  B.  Mo.  107. 


Affidavit  to  bold  to  bail  on  the  ground  tbat  defen- 
dant was  indebted  to  plaintiff  in  trust  for  defendant, 
under  a  deed  by  which  the  defendant  bad  covenanted 
to  pay  "  at  certain  times  and  on  certain  events  now 
passed  and  happened  :"  Held  sufficient.  Barnard 
r.NeinHe,S  Bing.  126. 

Stating  in  an  affidavit  of  debt,  that  the  defendant 
is  indebted  to  the  plaintiff  for  principal  and  interest 
on  a  promissory  note,  without  stating  the  purport 
of  the  note,  is  bad.  Jackton*t  hail,  1  Law  J.  K.B.  16. 

It  is  irregular,  in  an  affidavit  to  hold  to  bail,  to 
say  that  a  bill  of  exchange  purports  to  be  indorsed 
by  a  party.    Lovie  ▼.  Ltmgtier,  3  Law  J.  K.B.  55. 

Where  an  affidavit  of  debt,  setting  out  a  bill  of 
exchange,  gave  dates  by  mistake,  which  shewed 
that  the  bill  was  not  actually  due,  the  Court  would 
not  assist  the  plaintiff,  and  ordered  the  defendant  to 
be  discharged  out  of  custody.  J  adit  v.  Williame,  5 
Law  J.  K.B.  135, 

An  affidavit  of  debt,  stating  that  tbe  defendant 
was  indebted  to  the  plaintiff  on  a  promissory  note, 
payable  to  tlieorder  of  I,  £,  &  Co.  and  duly  indorsed 
to  tbe  plaintiff,  is  insufficient  as  against  I,  as  it 
should  have  stated  tbat  the  note  was  indorsed  to  the 
plaintiff  by  I,  £,  &  Co.,  or  by  I  alone,  under  tbe 
name  of  I,  £,  &  Co.  M*  Taggart  v.  EUice,  5  Law  J. 
C.P.  123,  s.  0.4  Bing.  114. 

An  affidavit  of  debt  made  for  tbe  purpose  of  hold- 
ing a  party  to  bail,  on  a  promissory  note :  Held  in- 
sufficient, in  not  stating  tbat  the  note  was  due  and 
unpaid,  or  that  tbe  holder  was  payee  or  indorsee. 
Bill  V.  Rogers,  12  Price,  194. 

Where  a  defendant  has  undertaken  to  pay  for 
goods  sold  to  a  third  person,  in  the  event  of  tbe 
latter  not  paying  for  them,  he  may  be  holden  to  bail 
on  the  common  affidavit  for  goods  sold.  Cope  v. 
Joseph,  9  Price,  155. 

A  defendant  cannot  be  holden  to  special  bail  on 
an  affidavit,  stating  him  to  be  indebted  to  the  plsin- 
tiff  in  a  certain  sum,  for  goods  sold,  unless  it  be 
also  stated  that  they  were  delivered.  Lascar  v. 
Morioseph,  2  Law  J.  C.P.  14,  s.  c.  1  Bing.  357,  s.  o. 
as  Loisada  v.  Morjoseph,  8  B.  Mo.  366. 

Where  process  is  at  the  suit  of  the  husband  and 
wife,  an  affidavit  that  the  defendant  is  indebted  to 
the  plaintiff  for  money  had  and  received  to  the  use 
of  his  wife,  is  insufficient.  Wade  v.  Wade,  5  Law 
J.  C.P.  49,  s.  c.  4  Bing.  50. 

The  affidavit  to  bold  to  bail  for  "  money  paid, 
laid  out,  and  expended,"  need  not  state  a  request. 
Jones  y,  Evans,  1  Law  J.  K.B.  107. 

An  affidavit  to  hold  to  bail  for  money  paid  for  a 

defendant,  and  advanced  to  bim,  need  not  contain 

an  arerment  that  the  money  was  paid  and  advanced 

•  at  the  defendant's  request.     Berry  v.  Fernandes,  2 

Law  J.  C.P.  1 .  s.  c.  1  Bing.  338. 

The  affidavit  to  bold  to  bail  for  a  sum  of  money, 
"  upon  account  stated,"  should  set  forth  a  request. 
Anon.  1  Law  J.  K.B.  86. 

So  sliould  an  affidavit  for  "  money  had  and  re- 
ceived," state  a  request.  Carmichaei  v.  Davies,  I 
Law  J.  K.B.  85. 

An  affidavit  of  debt,  in  which  the  plaintiff  swore 
that  the  defendant  was  indebted  to  him  in  a  certain 
sum,  for  goods  sold  and  delivered  by  tbe  plaintiff  to 
the  defendant,  without  adding  '*  at  his  request,"  is 
sufficient,  as  such  a  request  must  be  inferred. 
Rowley  v.  Bay  ley,  4  Law  J.  C.P.  155. 
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A  defendant  cannot  be  beld  to  special  bail  on  an 
affidavit,  stating  him  to  be  indebted  to  the  plaintiff 
in  respect  of  a  certain  sale  of  land  in  the  posseasion 
of  the  defendant.     Sukes  v.  Ross,  f  Y.  &  J.  2. 

An  affidavit  to  bold  to  special  bail,  stating  that 
the  defendant  was  indebted  to  the  plaintiff  by  virtue 
of  certain  articles  of  agreement,  bj  which  the  latter 
agreed  to  sell,  and  the  former  agreed  to  purchase, 
certain  lands,  and  that  the  defendant  had  been  let 
into  possession  in  pursuance  of  the  agreement,  is 
insufficient,  without  stating  that  a  conveyance  bad 
been  tendered  to  the  defendant.  Young  r.  Dowlman, 
f  Y.  &  J.  31. 

Where  an  arbitrator  directs  one  of  the  parties  to 
a  reference  to  pay  a  sum  of  money  "  on  demand," 
the  affidavit  to  hold  to  bail,  must  state  that  a  demand 
was  made.  Driver  ▼•  Hood,  6  Law  J.  K.B.  61,  s.  c. 
7  B.  &  C.  494.  a.  c.  1  M.  &  R.  394. 

Where  the  deponent  is  an  illiterate  person,  or 
marksman,  it  should  be  stated  in  the  jurat  tliat  it 
was  read  over  to  him  in  the  presence  of  the  com- 
missioners.    i4nmi.  1  Law  J.  K.B.  50. 

An  affidavit  of  debt  by  a  Frenchwoman,  contained 
in  the  jurat  a  certificate  of  the  deputy  signer  of  bills 
of  Middlesex,  that  it  was  interpreted  to  the  deponent 
by  J  C,  professor  of  languages,  (who  had  first  sworn 
that  he  understood  French  and  English,)  nnd  that 
the  deponent  afterwards  swore  to  the  truth  of  the 
affidavit, — was  held  sufficient.  Bo$c  t.  SoUier$,  3 
Law  J.  K.B.  248,  s.  c.  4  U.  &  C.  358.  s.  c.  6  D.  & 
R.  514. 

The  words  "justly  and  truly,"  before  the  word 
"  indebted,"  are  not  material.  In  the  iurat,  "  sworn 
at  the  King's  Bench  Office,  Temple,  is  a  sufficient 
description  of  place.  The  Court  will  not,  upon  mo- 
tion, try  the  question  as  to  the  right  to  arrest,  though 
it  be  stated,  and  not  denied,  that  the  plaintiff  has 
executed  to  the  defendant  a  letter  of  licence.  Wut 
r.  Chatttpneyif  4  Law  J.  K.B.  .S8. 

An  affidavit  purporting  to  have  been  sworn  "  at 
the  King's  Bench  Office,  Inner  Temple,  London, 
before  Thomas  Chambre,"  was  held  sufficient, 
although  not  entitled  in  any  court,  as  the  Court 
conceived  themselves  bound  to  notice  that  I'homas 
Chambre  was  an  officer  of  the  Court,  attending  at 
the  King*8  Bench  Office,  and  authorised  to  take 
affidavits.     HoweU  v.  Wilkimon,  7  B.  &  C.  783. 

An  affidavit  entitled  "  in  the  common  place," 
held  sufficient.     RolJ't  v.  Brotike,  4  Bing.  101. 

An  affidavit  of  deht,  sworn  before  a  commissioner 
in  the  country,  without  stating  him  tb  be  a  commis- 
sioner, in  the  jurat,  is  insufficient,  although  entitled 
in  this  Court;  and  the  Court  will  not  allow  aaupple- 
mental  affidavit,  to  aid  the  defect,  to  be  filed.  Howard 
Y.  Brown,  6  Law  J.  C.P.  9,  s.  c.  4  Bing.  303,  s.  0/ 
1  M.  &  P.  22. 

Where  a  plaintiff,  in  tlie  affidavit  of  debt,  was 
described  as  Charles  Edmund,  and  in  the  writ  and 
declaration,  as  Charlea  only,  tlie  Court  held,  that 
application  should  have  been  made  in  the  first  in- 
stance, to  set  aaide  the  writ,  it  not  being  in  confor- 
mity with  the  affidavit ;  as,  however,  bail  had  been 
given  in  the  cause,  the^  ordered  an  exoneretur  to  be 
entered  on  the  bail-piece.  Grindall  ▼.  Smith,  6 
Law  J.  C.P.  10,  s.  c.  1  M.  &  P.  24. 

(D)  Of  supplemental  ANitaomiTER  Affidavits. 
Where  process  was  saed  oaft  ky  husband  and  wife, 


but  the  affidaTitof  debt  wu  made  by  tbe  bosband 
alone,  for  money  received  by  the  defendant  for  the 
use  of  the  wife,  the  Court  directed  the  bail-bond  to 
be  cancelled,  and  refused  to  allow  a  supplemental 
affidavit.  Wade  v.  Wade,  5  Law  J.  C.P.  49,  s.  e. 
(not  s.  P.)  4  Bing.  50. 

An  affidavit  made  and  tendered  by  the  defendant 
in  support  of  a  motion  for  his  discharge  on  the 
ground  of  the  inaufficiency  of  the  affidavit  of  debt 
stating  that  nothing  was,  in  fact,  due  from  him  to 
the  plaintiff,  altogether  rejected  as  inadmissible. 
Bill  y.  Rogert,  12  Price.  194. 


2.  BJIL  TO  THE  SHERtFP. 

[See  Abrest,  and  Baron  and  Feme.] 

Semhle — If  the  bail  do  not  appear  ta  justify  on 
tbe  day  specified  in  the  notice,  but  on  a  subsequent 
day,  in  compliance  with  a  further  notice,  and  the 
plaintiff  on  tlie  last  day  Ukes  an  assignment  of  the 
bail-bond,  and  proceeds  to  judgment  and  issues 
execution  ;  the  proceedings  are  not  premature,  al- 
though the  rule  for  the  allowance  of  bail  be  served 
on  tlie  same  day  ;  nor  is  the  assignment  waived  by 
the  plaintiff  attending  to  oppose  tbe  justification  of 
the  bail.     Edmond  v.  Rou,  9  Price,  5. 

Where  a  defendant  was  arrested,  and  executed  a 
bail-bond  by  tbe  initials  of  his  christian  name  only — 
tbe  Court  ordered  the  bail-bond  to  be  deliveredfup 
to  be  cancelled,  but  without  costs.  Parker  y.  Bent, 
1  Law  J.  K.B.  14,  s.  c.  2  D.  &  R.  73. 

The  defendant  applied  to  the  under-sheriff  before 
tbe  return  of  tbe  writ,  to  surrender  himself  in  dis- 
charge of  his  bail,  which  be  refused  to  accept,  with- 
out aasiguing  any  reason  for  so  doing,  and  the 
following  day  he  surrendered  himself  to  tbe  keeper 
of  the  county  gaol,  which  was  also  before  the  return 
of  tbe  writ;  and  the  bail-bond  was  afterwards 
assigned  to  tbe  plaintiff:  Tbe  Court  ordered  tbe 
proceedings  to  be  stayed,  but  without  costs.  Lewis 
y.  DavU,  5  B.  Mo.  267. 

It  is  an  answer  to  an  application  for  setting  aside 
a  writ,  that  the  bail-bond  should  be  delivered 
up  to  be  cancelled  on  the  ground  of  misnomer,  to 
shew  that  tbe  defendant  h  as  well  known  by  one 
name  as  tbe  other.  Carberry  y.  Bee$ton,  1  Law  J. 
C.P.  66, 

The  Court  will  not  stay  proceedings  on  tbe  bail- 
bond,  on  an  affidavit  of  merits,  until  bail  have  been 
justified.     Mellith  v.  Mason,  2  Law  J.  K.B.  76. 

VVher«  the  defendant  has  become  a  bankrupt,  and 
bail  above  has  been  perfected,  the  Court  will  not 
order  the  bail-bond  given  to  the  sheriff  to  be  can- 
celled, but  will  leave  the  party  to  make  a  defence  to 
any  action  that  may  be  brought  upon  it.  Cotiint  y. 
Hopwood,  2  Law  J.  K.B.  24. 

A  man  waa  arrested  on  a  special  original  writ. 
He  gave  bail  to  the  sheriff.  On  the  third  day  after 
the  quarto  die  pmt  of  the  return,  a  commiasion  of 
bankrupt  was  taken  out  againat  one  of  the  bail.  He 
obtained  his  certificate.  An  action  was  brought  on 
the  bail-bond :  the  Court  held,  that  the  bail  had 
only  until  the  quarto  die  pott  of  the  return  to  justify ; 
and  therefore,  tliat  the  recognisance  was  forfeited 
before  tbe  commission  issued  ;  and  consequently, 
that  the  debt  was  proveable  under  it,  and  no  action 
ooold  be  maintained  by  the  assignee  of  the  bail-bond. 
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OouUm  r,  Hanmon,  t  Law  J.  K.B.  114,  ■•  c.  t 
B.  &  C.  696,  8.  c.  4  D.  £c  R.  160. 

If  bail  have  justified  improperly,  the  Court  will 
Dot  interfere  after  the  plaintiff  has  taken  an  assign- 
ment of  the  bail-bond,  and  the  bail  have  pleaded 
that  the  defendant  in  the  original  action  did  appear 
in  performance  of  the  condition  of  the  bond.  Brooker 
▼.  King,  t  Law  J.  K.B.  S4. 

If  a  bond  be  given,  that  the  defendant  shall  put 
in  and  perfect  bail  above,  and,  instead  thereof,  he 
render  himself  to  prison,  the  Court  will  set  aside  all 
the  proceedings  taken  on  the  first  bond.  WamtCi 
bail,  9  Law  J.  K.l).  i5, 

A  partj,  on  being  arrested  on  an  attorney's  bill, 
having  entered  into  a  bail-bond,  is  not  entitled  to 
have  it  cancelled  under  the  51  Geo.  5.  c.  134,  though 
the  bill,  by  taxation,  be  reduced  under  15/.  Thwaitet 
V.  Piper,  4  D.  &  R.  194. 

Where  the  defendant  has  become  a  bankrupt,  and 
the  bail  have  not  applied  to  the  Court  for  relief,  so 
soon  by  a  twelvemonth  as  they  might  have  done, 
the  Court  will  not  stay  the  proceedings,  even  upon 
payment  of  costs.  Swayne  ▼.  Bland,  t  Law  J.  K.B. 
172,  a.  c.  4D.&R.  373. 

To  enable  hail  to  the  sheriflT  to  move  to  set  aside 
proceedings  on  the  bail>bond,  it  is  not  necessary 
that  they  should  previously  have  entered  an  appear- 
ance to  the  action.  Alingham  v.  Tvigg,  1  Law  J. 
C.P.  99. 

The  cancellation  of  a  bail-bond,  given  by  a  debtor, 
who  had  been  arrested  at  the  suit  of  a  creditor,  on 
whose  petition  a  commission  of  bankrupt  had  been 
sued  out  against  the  defendant,  pending  a  peliiion 
presented  to  the  Chancellor,  praying  to  be  dis- 
charged from  the  arrest, — was  refused  :  the  Court, 
however,  gave  the  defendant  two  days*  time,  after 
the  petition  should  be  heard,  to  give  notice  of  bail. 
Win  v.  Prmte,  9  Price,  391. 

To  support  a  motion  to  stay  proceedings  on  a  bail- 
bond,  the  production  of  an  affidavit  is  necessary, 
stating  that  the  application  is  really  and  truly  made, 
on  behalf  or  in  ease  of  the  sheriff,  or  of  the  bail,  and 
at  their  own  expense,  without  collusion  with,  or 
indemnity  from,  the  defendant  Standen  v.  Blakie, 
13  Price,  114,  s.  c.  M'Clel.  44. 

A  party  having  omitted  to  give  notice  of  bail  on 
the  29th  of  January,  which  was  the  last  day  for 
putting  in  bail,  an  assignment  of  the  bail«bond  was 
taken  on  the  30th,  and  the  plaintiff  proceeded  against 
the  bail  on  the  bond,  and  served  process  on  the 
defendant  and  his  bail,  to  which  they  appeared, 
and  pleaded  comperuit  ad  diem.  On  motion,  the 
Court  made  a  rule  absolute,  which  had  been  ob- 
tained by  tbe  plaintiff,  calling  on  the  defendant  in 
the  original  action  to  shew  cause  why  his  appeaf- 
asce  thereto  should  not  be  recorded  as  of  the  daj 
when  notice  of  bail  being  put  in  was  served  on  the 
plaintiff  *s  clerk  in  court,  notwithstanding  bail  had 
Deen  regularly  put  in,  and  notice  had  been  given  on 
the  50tb,  be&re  the  assignment  of  the  bail-bond 
could  have  been  executed  in  point  of  fact.  AUday 
r.  George,  9  Price,  406. 

The  taking  of  one  surety  to  a  bail-bond  deprirea 
the  sheriff  of  his  claim  to  indulgence  to  have  an  at- 
tachment set  aside  for  not  bringing  in  tba  body, 
even  on  tbe  payment  of  costs.  The  losing  of  a  trial 
in  term  is  the  loss  of  a  tmnn.  Kex  r,  the  Sheriff  of 
London,  t  Law  J.  C.P.  fd9« 


If  there  be  two  writs  out  against  a  party  for  tb« 
same  cause  of  action,  one  into  the  county  of  Middle- 
sex, and  the  other  ioto  the  city  of  Loudon,  and  the 
person  upon  being  arreated  in  Middlesex  give  a  bail- 
bond,  and  afterwards  upon  being  arreat(»d  in  the  city 
of  London  give  another  bail-bond,  the  Court  will  not 
relieve  him  from  the  latter  bail-bond.  Isaac  v.  L«- 
vwi,  3  Law  J.  K.B.  56. 

Where  the  defendant  has  been  misnamed  in  the 
writ,  and  has  given  a  bail-bond,  the  Court  will  not 
set  asiile  the  proceedings,  but  leave  him  to  plead  his 
misnomer  in  abatement  Homan  ▼.  Tidmarsh,  4 
Law  J.  C.P.  97. 

The  defendant  was  arrested  by  the  name  of  StO' 
phen  T.  Silk,  and  having  executed  a  bail-bond  in  the 
name  of  Stephen  Thomat  Silk,  the  Court  ordered  the 
bond  to  be  cancelled.  Lake  v.  Silk,  4  Law  J.  C.P. 
67,  s.  c.  3  Bing.  «96. 

Where  a  person  is  arrested  in  Wales,  upon  process 
issuing  out  of  the  courts  at  Westminster,  thebail-bond 
must  be  taken  in  the  single  Bum  sworn  to  in  tlie  affida- 
vit to  hold  to  bail.  Jojt  v.  Kenrick^  4  Law  J .  K.B.  44.  * 

Where  a  plaintiff  bad  proceeded  on  an  assignment 
of  a  bail-bond  taken  after  the  render  of  the  defen- 
dant, who  had  put  in  bail,  whom  he  had  insuffici- 
ently described,  so  that  time  waa  necessarily  given 
for  furnishing  a  better  description,  during  which 
interval  such  further  description  was  not  given,  nor 
was  any  attempt  afterwards  made  to  justify, — tbe 
Court  of  Exchequer  set  aside  the  proceedings  on  the 
assignment  of  the  bond«  without  an  affidavit  that  the 
application  was  made  bond  fide,  which  ia  not  required 
by  tbe  practice  of  that  Court  Richardton  v«  Hodg- 
ion,  11  Price,  633. 

Where  an  arbitrator  baa  directed,  that  one  of  the 
parties  to  a  reference  shall  pay  a  sum  of  money  to 
the  other  "  on  demand,"  and  that  party  is  arrested 
for  such  sum,  and  held  to  bail  upon  an  affidavit 
which  does  not  state  any  demand  made,  the  Court 
will  order  the  bail-bond  to  be  given  up  to  be  can- 
celled. Driver  r.  Hood,  6  Law  J.  K.B.  61,  s.  c.  7 
B.  &  C.  494,  s.  c.  1  M.  &  R.  3«4. 

The  Court  will  not  stay  proceedings  upon  a  bail- 
bond,  upon  the  ground,  that  tbe  affidavit  upon  which 
the  bail  above  were  rejected  was  founded  on  perjury, 
except  upon  the  usual  terms  of  paying  the  costs  in- 
curred by  the  assignment  and  subsequent  proceed- 
ings.    Hohbs  V.  Miller,  1  Y.  &  J.  403. 

Where  an  attoifney  has  become  bail  to  the  sheriff, 
and  the  bail-bond  has  been  assigned,  the  Court  will, 
upon  the  usual  affidavit,  stay  proceedings  upon  the 
bail-bond,  upon  payment  of  costs.  Mann  r.  Not' 
tage,  1  Y.  &  J.  367. 

Tbe  execution  of  a  bail-bond  before  warrant  by 
the  sheriff,  and  the  aubsequent  alteration  of  its  date, 
so  as  to  correspond  with  the  date  of  the  warrant, 
(although  that  alteration  be  unauthorized  by  the 
bail,)  will  not  vitiate  the  bond  or  discharge  the  bail. 

If  two  or  more  of  several  defendants  plead  non  est 
factum  as  to  themselves  only,  the  other  defendants 
suffering  judgment  by  default,  the  plaintiff  need 
only  prove  the  execution  of  the  instrument  as  to  tbe 
partiea  who  have  so  pleaded.  Fenner  v.  Bransby, 
5  Law  J.  K.B.  179. 

In  an  action  on  a  bail-bond  at  the  suit  of  the  as- 
signee of  the  sheriff,  a  plea  that  the  assignment  of 
the  bail-bond  was  not  stamped  before  the  exhibiting 
of  the  plaintiff's  bill  in  the  cause,  is  demarrable. 
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nor  need  issue  be  taken  as  to  the  time  when  it  was 
stamped :  and  a  replication,  alleging  that  Uie  as- 
signment was  stamped  "  at  or  before  the  exhibiting 
the  bill,  and  concluding  to  the  country,  is  good." 
Carter  ▼.  Yates,  2  Chit  533. 

When  an  action  is  brought  on  a  bail-bond,  the 
return  of  the  writ,  on  which  the  defendant  in  the 
origipal  action  was  arrested,  must  be  stated  with 
certainty.     Everett  ▼.  Tunnard,  2  Chit.  624. 

A  declaration  on  a  bail-bond  stated  the  condition 
thereof  to  be,  "  to  appear  before  his  Majesty's  jus- 
tices at  L,  on  &c." ';  but,  on  producing  the  bond,  the 
words  were,  "to  appear  before  us,  on  &c.'f :  Held, 
no  variance,  because  it  is  according  to  the  legal 
effect.     Shaw  ▼.  Lee,  3  Stork.  76.  [Holroyd] 

An  action  on  a  bail-bond  must  be  prosecuted  in 
the  same  court  in  which  bail  was  given.  Cheiiert<m 
T.  MiddUhursty  2  Ken.  369,  s.  c.  1  Burr.  643. 

The  condition  of  a  bail-bond,  set  out  in  the  record 
in  an  action  thereon,  appeared  to  be,  "  to  answer 
the  said  plaintiff  in  a  plea  of  trespass,  and  also  to  a 
'  plea  to  be  exhibited  against  said  defendant,  for  601. 
upon  promises ;"  but,  on  producing  the  bond,  it  did 
not  contain  the  words  **  upon  promises  :"  Held  to 
be  a  fatal  variance .  BaUer  v .  Newbegin,  1 R.  &  M.  93. 
[Abbott] 

An  averment  in  a  declaration,  that  a  bail-bond 
was  tendered  for  execution,  is  not  proved  by  shew- 
ing that  the  sheriff's  officer  went  to  the  defendant, 
and  asked  him  to  sign  the  bail-bond,  no  bond  being 
produced,  he  having  none  with  him,  and  his  assistont 
only  having  some  blank  bonds  in  his  pocket,  which 
he  always  carried.  Jartnainr.  Algar,  1  R.&  M.  348, 
s.  c.  2  C.  &  P.  249.  [Abbott] 

In  the  Common  Pleas,  ruling  the  sheriff  to  bring 
in  the  body,  is  an  election  to  proceed  against  him, 
and  cannot  afterwards  be  abandoned,  so  as  to  enable 
the  plaintiff  to  proceed  upon  the  bail-bond.  Black' 
ford  V.  Hawkins,  1  Law  J.  C.P.  22,  s.  c.  1  Bing. 
181.S.C.  7B.  Mo.600. 

But,  in  the  King's  Bench,  ruling  the  sheriff  to 
bring  in  the  body,  does  not  compel  the  plaintiff  to 
proceed  afterwards,  by  attocbment,  against  the  she- 
riff. At  the  expiration  of  the  rule,  he  may  proceed 
upon  the  bail-bond.  Whittle  v.  Oldaker,  6  Law  J. 
K.B.  30,  s.  c.  7  B.  &  C.  478,  s.  c.  1  M.  &  R.  298. 

(B)  Of  the  Deposit  in  lieo  of  Bail. 

A  defendant  having  deposited  money  in  the  hands 
of  the  sheriff,  under  43  Geo.  3,  c.  46,  in  lieu  of  bail, 
and  the  plaintiff  being  unable  to  find  him,  so  as  to 
serve  the  rule  nisi  for  taking  the  money  out  of  court, 
it  was  ordered  that  it  should  be  served  upon  his 
agent.     Anon.  1  Law  J.  C.P.  112. 

Where  the  sum  indorsed  on  the  writ,  and  10/.  for 
costs,  are  deposited  with  the  sheriff,  in  lieu  of  bail, 
under  43  Geo.  3,  c.  46,  s.  2,  and  the  same  are  not 
paid  into  court  at  or  before  the  return  of  the  writ, 
as  directed  by  that  statute  :  the  plaintiff's  attomies 
held  to  be  justified  in  ruling  the  sheriff  and  filing 
declaration,  although  they  had  knowledge  of  such 
deposit,  and  though  the  under-sheriff  had  written 
previous  to  the  return  of  the  writ,  requesting  to  be 
informed  of  the  amount  of  debt  and  costs  which 
would  be  paid.  OJHey  v.  Weaver,  1  Law  J.  C.P. 
93,  s.  c.  7  B.  Mo.  657. 

Where  a  friend  of  the  defendant  deposited  with 
the  sheriff,  on  the  defendant's  arrest,  asum  of  money, 


in  lien  of  bail,  bat  subseqaenfly  bail  waa  put  in,  and 
the  defendant,  who  had  become  a  bankrupt  after  the 
money  had  been  deposited,  surrendered  in  discharge : 
the  Court  held,  that  they  were  bound  by  the  stotute 
to  order  the  repayment  of  the  deposit  to  the  defen- 
dant. EdeUten  v.  Adams,  8  Taunt  557,  s.  c.  2  B.  Mo. 
610. 

Defendant,  on  being  arrested ,  placed  in  the  officer's 
hands,  in  lieu  of  bail,  a  quantity  of  linen-drapery 
goods  ;  eieht  days  ailer  the  process  was  returnable, 
the  defendant  surrendered  himself  to  prison ;  and 
ten  days  after  the  process  was  returnable,  the  officer 
who  arrested  the  defendant  paid  into  the  hands  of 
the  Prothonotories  30L  for  the  debt  in  the  cauae, 
and  10/.  for  the  costs,  those  being  sums  which  the 
defendant  was  supposed,  on  his  arrest,  to  have  de- 
posited with  the  officer  in  lieu  of  bail,  under  43 
Geo.  3,  c.  46.  The  defendant  was  afterwards,  not- 
withstanding resistance  on  the  part  of  the  plaintiff, 
allowed  to  take  his  money  out  of  court,  on  the 
ground  that  it  had  been  paid  in  by  mistake.  Hill 
V.  China,  1  Law  J.  C.P.  4,  a.  c.  l*Bing.  103,  s.  c. 
7  B.  Mo.  332. 

The  act  respecting  money  thus  deposited  is  sub- 
ject to  the  controul  of  the  Court,  unless  the  defen- 
dant perfects  his  bail  strictly  in  time.  Anon.  4  Law 
J.  K.B.  52. 

Where  a  defendant  is  arrested,  makes  a  deposit 
in  lieu  of  bail,  under  7  &  8  Geo.  4,  c.71,  s.  2,  and 
afterwards  desires  to  pay  money  into  court ;  when 
he  pleads  to  the  declaration,  he  is  entitled  to  make 
use  of  the  money  so  deposited,  for  that  purpose. 
Hubbard  v.  WUkins,  6  Law  J.  K.B.  353. 

(C)  Rights  OF  thb  Bail. 

Bail  to  the  sheriff  have  no  right  to  take  their  prin- 
cipal into  custody,  nor  have  bail  in  the  Palace  Court. 
With  respect  to  bail  above,  it  is  otherwise.  Rex  t. 
Hughes,  3  C.  &  P.  373.  [Tenterden] 


3.  OF  COMMON  BAIL  AND  COMMON 
APPEARANCE. 

Where  two  creditors,  in  order  to  hold  a  defendant 
to  bail,  join  their  debts  together,  and  one  indorses 
a  promissory  note  to  the  other,  without  any  consi- 
deration, to  make  the  suit  sufficient  to  authorize  an 
arrest,  the  Court  will  discharge  the  defendant  on 
common  bail.  Wigglesworth  v.  Uherwood,  1  Ken. 
371. 

The  plaintiff  cannot,  in  the  second  term  after  the 
service  of  the  writ,  file  common  bail  for  the  defen- 
dant according  to  the  statute,  and  then  sign  judgment 
against  him.  Valentine  v.  Peaks,  1  Law  J.  K.B.  151 : 
8.  P.  Gregg  V.  Cordon,  1  Law  J.  K.B.  36. 

Although  a  plaintiff  may  deliver  a  declaration 
against  the  defendant  conditionally,  before  the  time 
for  his  appearing  has  expired,  and  file  common  bail 
for  him,  yet  after  that  tim^,  he  must  bring  the  de- 
fendant into  court  before  he  can  declare.  Gregg  v. 
Gordon,  1  Law  J.  K.B.  36. 

An  irregularity  in  practice  may  be  token  advan- 
toge  of  in  the  first  instonce,  but  a  proceeding  that  is 
a  nullity  will  be  set  aside  at  any  time :  hence,  where 
a  party  entered  common  bail,  according  to  the  statute, 
before  the  time  for  pleading  was  out,  the  Court  set 
it  aside,  because  it  was  a  nullity.  Anon.  1  Law  J« 
K.B.  156. 
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A  widoir,  afbr  her  hmbtod's  deceue,  eotntinaed 
to  OM  the  ioitiak  of  her  husband's  christian  name, 
and  accopCed  a  hill  of  exchange  with  them ;  but 
b«nr  arrested  under  those  initials,  the  Court  set  the 
hail'bond  aside  on  her  entering  a  common  appear- 
ance. M'Btath  T.  ChaUtrUy,  1  Law  J.  K.  a  56, 
s.  e.  t  D.  Ac  R.  tsr. 

The  defendant  baring  been  held  to  bail,  as  the  in- 
dorser  of  a  bill  of  exchange,  at  the  soit  of  the  in- 
donee,  the  Court  refused  to  allow  the  former  to  be 
discharged,  on  entering  a  common  appearance  on  an 
alBdaTit,  stating  that  toe  bfll  was  founded  and  given 
on  an  usuriovs  transaction.  luaci t.  Silver,  4  Law 
J.  C.P.  144. 

^I^ere  a  defendant  was  arrested  by  the  name  of 
William  Batcher,  his  real  name  being  Thomas 
Bnteher, — ^be  was  diacharged  on  common  bail,  it 
appearing  that  (he  plaintiff  knew  the  real  name. 
Anon.  3  Law  J.  K.B.  1«8. 

Where  a eapiai ad  rt$ptmdendum  wasisaued  against 
the  defendant  into  Middlesex,  on  an  affidavit  of 
debt  filed  in  the  Filaser's  Office  for  that  countj ; 
and  the  defendant  being  resident  in  Yorkshire,  a 
second  eapitts  was  issued  into  that  county,  founded 
on  an  office  eopj  of  the  original  affidavit  of  debt, 
and  under  which  the  defendant  was  arrested :  Held, 
that  he  was  entitled  to  be  discharged  on  entering  a 
common  appearance,  as  a  new  affidavit  of  d(>bt  should 
have  been  filed  with  the  Filaxer  for  Yorkshire. 
Donills  r.  Whoomwell,  S  Law  J.  C.P*  14^,  s.  c.  S 
Bing.  39: 

Where  the  defendant  was  arrested,  and  executed 
a  bail-bond  bj  the  initials  of  his  christian  name 
onlj,  as  the  acceptor  of  a  bill  of  exchsnge,in  which 
his  initials  only  appeared :  the  Court  of  King's 
Bench  ordered  the  bail*bond  to  be  delivered  up  to 
he  cancelled,  but  without  costs.  Parker  ▼.  Bentf 
1  Law  J.  K.B.  14,  a.  c.  2  D.  &  R.  73. 

And  where  the  defendant  was  arrested  by  the 
initials  of  his  christian  name,  and  executed  a  bail- 
bond  in  a  similar  manner,  the  Court  ordered  the 
bail-bond  to  be  delivered  up  to  he  cancelled,  and  a 
common  appearance  entered.  Fahrbrodh  v.  Sidlins, 
10  B.  Mo.  3W. 

For  the  like  reason,  a  defendant  discharged  on 
entering  a  common  appearance,  and  undertaking  to 
bring  no  action.  Taylor  v.  HiethtrmaUfb  B.  Mo.  964. 

But  it  seems  that  if  a  party,  having  signed  a  bill 
of  exchange,  or  other  instrument,  by  the  mere  ini- 
tials of  his  christion  name,  refuse  to  give  his  full 
name,  on  being  required  so  to  do,  and  he  is  after- 
wards arreatedHl)y  such  inidals  only,  be  wilt  not  be 
entitled  to  costs,  or  discharged  on  entering  a  common 
appearance.  Fahrbrodh  v.  SolHtn^  3  I^w  J.  C.P. 
149. 

If  it  be  manifestly  clear  that  a  party  ought  not  to 
hare  been  arrested,  he  will  be  discharged  on  common 
bail.     M^Ginnin  v.  M'Curling,  6  D.  &  R.  24. 

In  the  Court  of  King's  Bench,  a  defendyint  has 
eight  days  from  the  ^luirM  die  pott  of  the  return  of  a 
special  capias,  to  enter  an  appearance.  Hunter  ▼. 
Shnpum,  9  Law  J.  K.B.  tlO,  a.  o.  S  B.  &  C.  110, 
8.  c.  4  D.  &  R.  713. 

A  Tariance  between  the  affidarlt  of  debt  and  the 
nose  of  action,  is  no  ground  for  discharging  the 
defendant  out  of  custody,  on  enteiing  a  common 
appearance,  before  the  declaration  is  firod.  Naylor 
T.  tsttf^Tf  «    I  .  cC  J.  90. 

Digest,  1822—1828. 


4.  BAIL  ABOVE. 
(A)  Payment  of  Money  into  Court,  in  lieu  of. 

By  statute  7  &  8  Geo.  4.  c.  71,  the  defendant,  in- 
stead of  perfecting  and  putting  in  special  bail,  may 
deposit  and  pay. into  court  the  sum  indorsed  upon 
the  writ,  together  with  an  additional  sum,  as  a 
security  for  costs,  to  abide  the  event  of  the  suit;  or, 
having  deposited  money  with  the  sheriff  under  43 
Geo.  3.  0.  46,  may  allow  the  same  to  remain  in 
court,  together  with  the  additional  sum  of  10/.  to 
be  paid  into  court  as  a  further  security  for  costs,  to 
abide  the  event  oi  the  suit.  If  the  plaintiff  obtain 
judgment,  he  is  entitled,  on  motion,  to  receive  the 
money  out  of  court,  or  if  judgment  be  given  for  the 
defendant,  it  shall  be  repaid  to  him.  And  it  is  further 
provided  by  the  said  statute,  tliat  the  defendant  after 
making  such  deposit,  may  receive  the  money  out  of 
court  upon  perfecting  special  bail,  or,  after  perfecting 
special  bail,  may  make  such  deposit  and  payment 
and  file  common  bail.     [See  5  Law  J.  Stat.  123.] 

Where  a  defendant  pays  money  into  court  in  lien 
of  bail,  under  the  7th  and  8th  Geo.  4.  o.  71,  the 
plaintiff,  on  obtaining  judgment,  is  entitled  to  be 
satisfied  out  of  that  money,  although  the  defendant 
has  subsequently  taken  the  benefit  of  the  Insolvent 
Act  in  respect  of  the  plaintiff's  debt. 

And  temhle,  that  the  same  rule  would  be  applica- 
ble in  case  the  defendant  became  a  bankrupt. 

The  plaintifTs  right  is  not  affected  by  the  cir- 
cumstances of  his  obtaining  bis  judgment  by  warrant 
of  attorney  or  cognovit ;  the  provision  of  the  Insol- 
vent Act  7  Geo.  4.  c.  57.  s.  34,  and  that  of  the 
Bankrupt  Act,  6  Geo.  4.  c.  16.  s.  108,  being  appli- 
cable only  to  cases  where  the  plaintiff  proceeds  by 
execution  against  the  goods.  Cooper  r.  WeUh,  6 
Law  J.  K.B.  237. 

Where  separate  actions  had  been  brought  against 
two  parties  to  a  bill,  and  one  of  them  had  paid  the 
amount  into  the  hands  of  the  Prothonotary,  in  pur- 
ance  of  the  7  &  8  Geo.  4.  e.  71,  together  with  80/. 
for  costs,  the  Court  allowed  the  defendant  in  the 
second  actiou,  to  pay  into  court  a  sum  for  the  costs 
in  lieu  of  special  bail.  Crace  y.  Hutchins,  6  Law  J. 
C.P.  121. 

(B)  Who  may  be  Bail. 

Bail  will  not  be  rejected,  where  the  attorney  has 
not  promised  to  indemnify  him,  although  he  expects 
that  the  attorney  will  see  that  he  comes  to  no  harm. 
Thorp's  fc«i7,  1  Law  J.  K.B.  14. 

Bail  at  the  request  of  the  defendant's  attorney 
admissible,  if  not  indemnified  by  him.  Hunt  ▼. 
Blaquiere,  4  Bing.  688. 

A  person  by  occupying  part  of  a  warehouse  is  a 
housekeeper,  although  he  does  not  pay  any  taxes. 
Stapleton*9  bail,  1  Law  J.  K.B.  13. 

A  person  who  lets  out  lodgings,  though  not  resident 
in  the  house,  is  a  housekeeper,  and  eligible  as  bail. 
Cohen  v.  Watei  house,  8  B.  Mo.  36b. 

A  person,  though  only  a  lodger,  if  he  pays  his 
share  of  rent  and  taxes  of  partnership  premises,  is 
eligible  as  bail.  Savage  v.  //a//,  1  King.  430,  s.  c. 
B  B.  Mo.  525. 

A  person  who  lives  in  rooms  over  a  stable,  and 
pays  a  sum  of  money  for  them,  in  which  the  taxes 
are  inoluded,  is  a  householder.  Montgomery  s  bail, 
2  Law  J.  K.B.  76. 
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An  infant  wu  a  partner  with  his  mother,  who 
then  contracted  a  debt.  Before  he  became  of  age, 
they  dissolved  partnership.  He  became  possessed 
of  an  estate  on  coming  of  age.  The  Coort  held, 
that  be  might  be  bail  for  bis  mother  for  that  debt. 
BrUlow*t  bail,  2  Law  J.  K.B.  24. 

The  Court  exercise  a  discretionary  power  as  to  the 
number  of  bail  in  an  action :  and,  in  relief  of  a 
defendant,  may  divide  the  sum  among  more  than 
two  bail.     McGregor  ▼. ,  5  Law  J.  K.B.  70. 

Though  an  attomej*s  clerk  cannot  justify  as  bail, 
he  is  eligible  as  such  for  the  purpose  of  surrender- 
ing the  principal.    HiU  ▼.  Thomp$on,  7  B.  Mo.  403. 

(C)  Who  not. 

A  person  who  will  not,  when  he  is  able,  pay  his 
own  debts,  will  be  rejected  if  offered  as  bail.  MilU'i 
boil,  1  Law  J.  K.B.  15:  8.  P.  EarVt  bail,  1  Law  J. 
K.B.  15. 

An  acknowledgment  by  the  bail,  on  his  examina- 
tion, that  he  relies  on  the  honour  of  the  defendant's 
attorney,  to  secure  him  from  loss,  is  sufficient  to 
create  an  incompetency ;  and,  after  rejecting  such 
bail,  the  Court  will  not  grant  further  time.  Capon 
▼.  DiUamore,  2  Law  J.  C.P.  64,  a.  c.  1  Bing.  428, 
B.  c.  8  B.  Mo.  516. 

Bail  once  rejected,  can  never  be  received  ;  and  if 
allowed,  the  Court  will  set  aside  the  rule  for  their 
allowance,  even  though  their  incapacity  has  been 
since  removed.  Pickard  v.  Dobion,  1  Law  J.  K.B. 
149,  s.  c.  3  D.  &  R.  5. 

Though  a  party  be  a  housekeeper  in  Scotland,  and 
usually  rents  apartments  in  London  for  six  months 
during  the  year,  he  is  ineligible  as  bail.  Hughet  v. 
Stirling,  11  Pvice,  158. 

A  person  living  in  chambers  in  the  city,  cannot 
justify  as  bail,  unless  be  pays  taxes.  Lomoi'i  bail, 
1  Law  J.  K.B.  16. 

The  drawer  of  a  bill  of  exchange,  who  stated 
that  he  had  paid  the  next  indorser,  but  could  not  tell 
whether  the  holder  was  satis6ed,  was  rejected  as 
bail.     WifaU\  bail,  3  Uw  J.  K.B.  105. 

The  circum8tan<'e  of  a  man  being  paid  for  becom- 
ing bail,  is  conclusive  against  his  being  received, 
whatever  may  be  tbe  amount  of  bis  property. 
Foiall'i  bail,  4  Law  J.  K.B.  158,  s.  c.  7  D.  &  R. 

ris. 

Tbe  rule,  that  a  sheriff  Vofficer  cannot  be  bail,  is 
so  strict  that  it  cannot  be  relaxed  under  any  circum- 
stances; and  therefore  a  sheriff's  officer  cannot 
justify  as  bail,  tliough  it  be  for  his  own  father,  the 
defendant  in  the  action.  Hankam  v.  Mtader,  4 
Law  J.  K.B.  300. 

(D)  Putting  in,  and  exobptino  to. 

Before  the  defendant  had  perfected  his  bail,  tbe 
plaintiff  delivered  a  declaration  de  ftttie  cut,  with  a 
demand  of  plea,  to  which  the  defendant  pleaded  in 
abatement,  and  the  plaintiff  signed  judgment  This 
course  of  proceedings  was  held  to  be  regular,  as 
the  defendant  should  have  put  in  and  perfected  his 
bail  in  time.  Saundenr,  Owen,  1  Law  J.  K.B.  .59, 
s.  c.  2  D.  &  R.  252. 

If  time  be  given  to  pay  the  debt,  it  does  not  follow 
that  thereby  time  is  given  to  put  in  bail ;  and  if  they 
be  not  put  in  and  justified  in  proper  time,  the  sheriff 
will  be  fixed.  Rtx  v.  th§  Shiriffof  Middletex,  1  Law 
J.  K.B.  HI. 


Tbe  mere  notiee  of  an  ezceptioii  to  bail  ia  a  nul- 
lity, it  being  absolutely  indispensable  to  enter  the 
same;  and  conaeqnently,  the  irregularity  ia  not 
waiv^  by  the  defendant  acting  upon  the  notice  of 
exception.    Thwaitti  v.  GUunngtan,  4  D.  &  R.  365. 

If  one  person  be  excepted  to,  as  bail,  and  another 
be  added,  tbe  name  of  tbe  former  may,  with  leave 
of  the  Court,  be  struck  out  of  tbe  bail-pieoe,  at  any 
time  before  an  action  of  set.  fa.  is  commenced ;  and 
after  it  ia  brought,  the  proceedings  as  against  him 
will  be  staid.     Waller  v.  Green,  1  Ken.  382. 

The  defendant  having  been  arrested  in  Middlesex, 
original  bail  were  put  in  there,  and  afterwards  added 
bail  were  taken  before  a  commissioner  in  Wales,  and 
put  in  before  tbe  Filaser  for  Middlesex :  held,  that 
this  was  not  irregular ;  tbe  commissioner  in  Wales 
having  full  authority  to  act  by  virtue  of  his  com- 
mission. Moore  V.  fCenririle,  4  Law  J.  C.P.  189, 
s.  c.  3  Bing.  603. 

Where  bail  was  put  in  by  the  sheriff  or  bail,  the 
attorney  describing  himself  as  the  defendant's  attor- 
ney, thouffh  not  actually  employed  by  him,  and  the 
defendant  s  own  attorney  afterwards  earried  on  tbe 
subsequent  proceedings :  Held,  that  the  plaintiff  was 
bound  to  take  notice  of  tbe  proceedings  of  both. 
Gitmour  v.  Brindteif,  7  D.  &  R.  259. 

Bail  for  a  party  named  in  the  proceeding  for  con- 
formity, tliough  put  in  without  hia  direction,  an  in- 
demnity being  offered  him,  held  good.  CleeUmd  v. 
Rftvet,  K.B.  1  Ken.  376. 

Where  a  party  held  to  bail  obtains  time  to  put  in 
bail  to  tbe  action,  he  cannot  ai^rwarda  object  to  the 
writ  for  irregularity.  Moore  v.  Stoekwell,  6  B.  &  C. 
76,  s.  c.  9  D.  &  R.  124. 

Where  one  of  two  defendants  removes  a  cause 
from  the  Lord  Mayor's  Court,  a  preeedetido  will  be 
awarded,  unless  bail  be  put  in  ibr  both.  Keate  v. 
GoUttein,  6  Law  J.  K.B.  33,  s.  c.  7  B.  &  C.  525, 
s.  e.  1  M.  &  R.  305. 

A  sheriff's  officer  who  has  permitted  a  defendant 
to  continue  at  large  on  a  promise  to  put  in  good 
bail,  cannot  afterwards  put  in  bail  for  hia  own  in- 
demnity, end  seiie  tbe  person  of  the  defendant  before 
his  time  for  potting  in  bail  has  expired.  Taylor  v. 
£mim,  2  Law  J.  C.P.  22,  a.  c.  1  Bing.  367,  a.  c.  8 
B.  Mo.  398. 

(£)  Notice  of  Bail  and  of  Jostification. 

Where  time  has  not  been  given  by  tbe  Court,  m 
continuance  of  notice  of  bail  need  not  be  served 
before  three  o'clock,  according  to  the  regulation 
stoted  in  the  rule  of  M.  T.  60  Geo.  3.  WilGame  t. 
Taylor,  5  B.  Mo.  472. 

"  At  Leeds'*  is  too  general  a  description  ia  a  no- 
tice of  bail,  although  it  may  have  been  ascertained 
that  they  actually  reside  there.  The  Court,  how- 
vrvr,  gave  time  to  amend  the  notice,  and  make  fur- 
ther inquiry  as  to  the  sitffioieB<7  of  tbe  baiL  Bat' 
Ur't  bail,  6  B.  Mo.  44. 

Where  the  bail  were  called  AmiwAofderc,  instsad 
of  being  described  ss  hauMkeepere,  tbe  Coort  would 
not  permit  them  to  justify.  Brietol't  bail,  1  Law  J« 
K.B.  147. 

Where  a  party  waa  described  as  living  at "  Clap" 
ham":  Held,  that  the  notice  wss  Bofficient,  although 
his  residenoe  was  in  the  Clapbam-road.  Piatee  v. 
Gibeon,  6  B.  Mo.  352. 

A  person  who  had  been  a  batler,  and  lived  on  his 
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wife's  property*  wis  described  in  the  notice  as  s 
gentlemsn,  end  pennitted  to  justify.  Lloyd*i  bailp 
1  Law  J.  K.B.  147. 

It  is  no  objection  to  btil,  that  be  is  described  as 
a  widower  in  tbe  notice.  Rouiter'i  bail,  5  Law  J. 
C.P.  197. 

l*be  notice  drscribed  a  clerk  in  a  mercantile  boose 
as ''gentleman":  Held  a  misdescription.  Mou  ▼. 
Henvpside,  7  D.  &  R.  772. 

A  builder  described  as  a  gentleman :  Held  in- 
sufficient.     Anm.  4  Law  J.  C.P.  51. 

It  is  a  sufficient  serrice  of  a  notice  on  an  attorney, 
if  it  be  giren  to  a  woman  at  bis  cbambeis,  and  it  is 
sworn  tbat  sbe  is  accustomed  to  take  in  papers  for 
bim.     HoUoway^t  baU,  S  Law  J.  K.B.  104. 

A  rolnntary  notice  of  jostification  by  a  defendant, 
witbout  any  prerious  exception  by  tbe  plaintiff,  will 
not  dispense  witb  tbe  necessity  of  an  exception 
before  any  proceedings  be  taken  against  the  sheriff. 
Rex  ▼.  the  Shmiff  of  MiddUux,  4  Law  J.  K.B.  i07, 
s.  0.  5  B.  &  C.  389,  a.  0.  8  D.  &  K.  149. 

If  a  plaintiff,  who  has  caused  the  defendant  to  be 
arrested,  receire  several  notices  of  jostifyiog  bail, 
mil  signed  by  different  persons,  but  each  "  as  defen- 
dant's attorney,'*  he  cannot  treat  any  one  of  them 
as  a  nullity,  but  most  except  to  all  of  them,  if  be 
wishes  to  oppose  the  bail.  Buekland  r.  Brittdky, 
4  Law  J.  K.B.  43. 

In  tbe  Exchequer,  notice  of  justification  of  bail 
roust  be  given  in  the  name  of  attornies  or  clerks  of 
ooort.     Walkir  r.  Rushbury,  9  Priie,  148. 

Where  a  party  has  given  three  notices  of  justify- 
ing bail,  the  costs  must  be  paid  before  bis  bail  will 
be  allowed  to  justify ;  but  it  is  optional  whether  be 
will  pay  the  costs,  or  permit  the  bail  to  attempt  to 
juatify.     Riehardion*t  bail,  1  Law  J.  K.B.  150. 

Notice  of  justification  of  bail,  for  a  day  tbe  Court 
docs  not  sit,  is  irregular,  but  time  granted.  Hmth 
▼.  Harritt  t  Law  J.  C.P.  65,  s.  e.  1  Bing.  430,  s.  o. 
8  B.  Mo.  5S8. 

Bail  not  allowed  to  juatify,  unless  the  hour  be 
stated  in  the  notice  of  justification.  Abn€y*$  baii, 
tLaw  J.CP.  1. 

There  must  be  a  notice  of  justification,  although 
tbe  bail  bare  not  been  changed.  PartrUigt'a  ea%e, 
t  Law  J.  K.B.  76. 

A  defendant  who  gives  several  notices  of  justifi- 
cation by  affidavit,  but  each  notice  referring  to  the 
same  bail,  is  not  bound  to  pay  costs  in  respect  of 
former  notices.  FewntU't  bail,  5  Law  J.  K.B.  1 99. 
By  the  practice  of  the  Court  of  Exchequer,  the 
plaintiff  is  entitled  to  costs,  upon  the  second  notice 
of  justification,  if  a  brief  be  delivered  to  counsel  to 
oppose  the  bail  upon  the  first  notice.  Barrow  v« 
Whitehtad,  S  Y.  &  J.  S. 

The  names  and  descriptions  of  original  bail  in- 
tended to  justify,  or  added  bail  to  he  put  in  and 
justify,  roust  be  inserted  in  the  notice,  or  no  rule  for 
the  allowance  of  the  same  shall  be  drawn  up.  Reg» 
Gnt,  5  Law  J.  C J*.  51,  6  Bing.  51. 

(F)  Justifying  and  opposing. 

In  general,  bail  once  rejected  can  never  dflenvards 
justify.  Pieard  v.  DodiOH,  1  Law  J.  K.B.  149,  s.  c 
3  D.  &  B.  5. 

Unless  the  debt  be  very  large,  two  persons  will 
not  be  permitted  to  justify  in  the  place  of  one  bail. 
Jmm's  bail,  1  Law  J.  KB.  15, 


More  than  two  persons  will  not  be  pennitted  to 
JQStifv  aa  bail  in  the  Exchequer,  unless  leave  is  ob- 
tained from  tbe  Court.     Anon.  13  Price,  448. 

Where  tbe  defendant  was  arrested  for  80,000/., 
tbe  Court  allowed  several  recognizancea  to  be  en- 
tered into  by  different  aets  of  bail,  and  gave  four 
days'  time  to  inquire  into  their  suiliciency  before 
they  came  up  to  justify.  Mendtiabei  v.  Maehardo, 
3  Law  J.  C.P.  «05. 

Where  one  of  tbe  bail  has  justified  at  chambers, 
it  is  necessary  to  obtain  an  order  for  the  otlier  to 
j  ustify  in  open  court,  or  be  wi  11  be  rej ected.  Cohtn*$ 
bail,  1  LawJ.  K.B.  150. 

Bail  given  in  the  vacation  mar  be  changed  in 
tern.     FTooif Aeiut'f  fraiM  Law  J.* K.B.  13. 

If,  in  the  notice  of  justification  of  bsil,  one  of  them 
be  misnamed,  and  by  mistake  sworn  by  tbat  name, ' 
the  Court  will  permit  him  to  juatify,  on  his  avrearing 
that  he   baa  sufficient  property  for  that  purpose. 
Lwi's  bail,  7  B.  Mo.  «8«. 

The  Court  permitted  bail  to  juatify,  although  the 
name  of  the  attorney  to  the  notice  of  bail  was  not 
the  same  aa  that  to  the  proceedings  in  the  cause. 
Biiham't  bail,  1  Law  J.  K.B.  83. 

It  is  no  objection  to  the  juatification  of  bail,  that 
the  bail  are  put  in  by  one  clerk  in  court,  and  tbe 
notice  of  justification  and  of  added  bail  given  by 
another,  if  the  latter  are  added  br  the  bail  to  tbe 
aberiff.     Huneoek  v.  Grew,  1  Y.  «  J.  456. 

It  is  sufficient  if  bail  swear  tbat  they  are  worth 
the  amount  required,  after  payment  of  ul  their  jus( 
debts.    Anon,  jt  Y.  &c  J.  101. 

A  person  who  comes  to  justify  aa  bail  is  not  bound 
to  state  the  particulars  of  his  dealinga ;  it  is  suffi- 
cient if  he  tell  the  nature  of  his  property,  swear  to 
an  amount  that  will  cover  double  the  sum,  and  dis- 
close the  place  where  it  may  be  found.  Smith't 
bail,  I  Law  J.  K.B.  148.     . 

Persons  becoming  bail,  are  not  bouitd  to  give 
minute  statements  of  their  property ;  it  is  sufficient 
that  they  describe  enough  to  shew  that  they  an 
good  bail.     Dab$OH*9  bail,  1  Law  J.  K.B.  83. 

Bail  who  has  asked  for  time  to  pay  a  small  debt 
of  his  own,  cannot  justify.  Grey  »  bail,  1  Law  J* 
K.B.  14. 

A  mao  who  is  able,  but  unwilling,  to  pay  his  own 
debts,  cannot  justify  aa  bail.  Earl'e  bail,  1  Law  J. 
K.B.  15 :  8.  r.  MilU'$  bail,  1  Law  J.  K.B.  13. 

If  it  can  be  ahewn  tliat  a  person,  who  has  com- 
pounded with  his  creditors,  and  paid  the  composition, 
owes  any  aum  of  money,  however  small,  he  will  not 
be  permitted,  to  justify  as  bail.  Waitmans  bail, 
1  Law  J.  K.H.  147. 

One  of  tlie  bail  will  be  allowed  to  j  ustify ,  although 
the  other  has  been  misdescribed.  Jonet't  bail,  3 
LsH'  J.  K.B.  105. 

In  all  cases  where  tbe  writ  is  iu  London  or  Mid- 
dlesex, the  defendant  must  justify  his  bail,  or  render 
within  four  days  after  exception,  unleaa  in  the  case 
after  mentioned. 

And  in  ^11  other  cases,  the  defendant  must  justify 
or  render  Within  four  days  after  exception,  unleas 
tbe  plaintiff  has  ruled  the  sheriff  to  bring  in  tbe  body. 
But  in  all  casea  where  tbe  sheriff  has  been  ruled 
to  bring  in  tlie  body,  the  defendant  baa  the  aame 
time  to  justify  or  render,  as  the  sheriff  has  to  bring 
in  the  body ;  tbat  is  to  aay,  four  daya,  where  the 
writ  is  in  Loudon,  and  six  days,  where  the  writ  ift 


es 


BAIL— (Bail  above)< 


in  any  other  connty,  from  the  day  of  senring  the 
rule.  Whittle  ▼.  Oltfaker,  6  Law  J.  K.B.  SO,  8.  o,  7 
B.  &  C.  478.  8.  c.  1  M.  &  R.  298. 

If  a  defendant  put  in  bail  above  sooner  than  he  is 
bound  to  do,  be  .still  must  perfect  his  bail  within 
four  days  after  exception  ;  and  if  he  fail,  the  plain- 
tiff may  proceed  on  the  bail-bond.  But  the  iherijf 
is  not  to  be  prejudiced  by  the  defendant  wasting 
his  own  time  ;  and  therefore,  the  rules,  and  the  pro- 
ceedings against  the  sheriff,  must  always  he  uniform, 
and  without  reference  to  the  course  taken  by  tbe 
defendant.  Bond  v.  Evans,  4  Law  J.  K.B.  51,  s.  e. 
4  B.  &  C.  864,  8.  c.  7  D.  &  R.  374. 

After  an  action  has  been  brought  against  the 
sheriff,  when  no  bail-bond  has  been  given,  the  Coart 
will  not  allow  him  to  put  in  and  justify.  Robinson 
T.  Bacehu*,  3  Law  J.  C.P.  5. 

The  Court  will  not  prevent  bail  from  justifying, 
until  the  costs  of  former  oppositions  have  been  paid, 
unless  the  three  notices  given  were  necessary,  and 
the  plaintiff  B»ight  have  acted  upon  them.  CUrke't 
6fli7,  2LawJ.  K.B.  149. 

The  time  for  justi6cation  of  bail  expired  on  the 
7th,  and  time  was  given  till  tbe  9tb  of  February  to 
add  and  justify  other  bail ;  and  on  that  day  the  de- 
fendant was  rendered,  and  notice  thereof  given: 
Held,  that  the  sheriff  was  liable  to  be  attached  on 
the  lOtb,  if  the  plaintiff  had  lost  a  trial  for  the  Sit- 
tings after  term.  Rex  v.  the  Sheriff  of  Middlesex, 
8  D.  &  R.  137. 

Unless  bail  are  in  attendance,  and  their  counsel 
instructed  by  half-past  ten  o'clock,  they  will  not  be 
permitted  tojustify.  Reg*  Gen, Exchequer, 9Pneef  57, 

Where  bail  came  after  ten  o'clock,  the  Court  per- 
mitted them  to  justify  conditionally,  provided  the 
attorney  had  not  instructed  counsel  to  oppose  them. 
Atkinson*i  bail,  1  Law  J.  K.B.  84. 
•  Further  time  to  justify  bail  will  only  be  granted 
when  the  cause  creating  the  incapacity  tojustify  is 
of  an  unexpected  kind.  Wells^s  bail,  i  Law  J.  C.P. 
19,  s.  c.  1  Bing.  S59,  s.  c.  8  B.  Mo.  378. 

Time  will  be  given  for  jnitting  in  and  justifying 
bail,  where  a  serious  question  of  doubt  is  raised, 
whether  the  defendant  was  properly  held  to  bail. 
Cope  v.  Joseph,  9  Price,  155. 

Time  to  justify  and  add  a  new  bail  can  only  be 
obtained  where  he  is  prevented  from  justifying  by 
an  act  of  God.  Therefore,  where,  on  the  morning 
of  justification,  the  defendant  ascertained  that  one 
of  his  bail  had  been  recently  discharged  under  the 
Insolvent  Act,  the  Court  refused  to  give  time  to 
justify  and  add  another  bail.  Watson* s  bail,  8  B. 
Mo.  208. 

If  there  be  strong  grounds  for  the  absence  of  bail, 
time  will  be  granted  tojustify,  although  he  is  op- 
posed.    Levit's  bail,  1  Law  J.  K.B.  15. 

It  is  not  a  sufficient  reason,  to  obtain  time  to  jus- 
tify a  bail,  that  he  has  not  come  in  consequence  of 
threats  of  the  opposite  attorney,  unless  he  is  not 
opposed.     Wells*s  bail,  1  Law  J.  K.B.  15. 

Where  it  sppeared  that  the  bail  had  become  insol- 
vent after  his  name  had  been  put  on  the  bail-piece, 
the  Court  allowed  time  to  add  and  justify  another 
bail.     SeaVs  bail,  1  Law  J.  K.B.  83. 

Where  one  of  the  bail  could  not,  from  extreme 
illness,  attend  to  justify,  the  Court  granted  time, 
without  requiring  an  affidavit  of  merits .  Apilgarth*$ 
bail,  1  Law  J.  K.B.  84. 


The  Court  will  not  give  leav*  to  add  and  justify 
another  bail,  merely  because  tbe  bail  had  been  obligM 
to  go  from  London  on  particular  basinets.  Smith's 
bail,  2  Law  J.  K.B.  149. 

Where  bail  are  of  such  a  desperate  description  as 
ought  not  to  have  been  proposed  to  the  Court,  they 
will  not  grant  time  to  add  new  bail.   Anon,  ft  Prioe,  8. 

Where  the  time  allowed  for  justifying  bail  in  seve- 
ral causes  expired  on  a  dies  non,  the  Court  permitted 
them  tojustify  on  the  following  day ;  and  ordered 
that  the  rule  for  serving  the  notice  before  three 
o'clock  might  be  dispensed  with,  in  order  to  prevent 
the  issuin  g  of  attachments.  Prat  t  v.  Oddy,  3  Law  J . 
C.P.  79,  s.  c.  2  Bing.  440. 

If  a  bail  is  not  in  attendance,  the  Judge  will  grant 
time,  on  condition  that  an  affidavit  is  produced  to 
him  at  chambers,  giving  a  satisfactory  reason  for 
his  absence.     Bond*s  bail,  3  Law  J.  K.B.  105. 

The  christian  name  of  one  of  tbe  bail  being  incor- 
rect, tbe  Court  granted  time  to  jnstify,  on  producing 
an  affidavit  of  merits  at  chambers.  Want*s  baH, 
2  Law  J.  K.B.  76. 

The  Court  of  Exchequer  will  now  give  tiase  to 
justify  bail  at  chambers.  Bell  v.  Hortan,  11  Price, 
741. 

Where  a  Judge,  sitting  in  the  bail-coort,  gives 
time  for  justifying  the  bail,  on  producing  an  affida- 
vit of  merits,  that  affidavit  must  be  produced  to  the 
clerk  of  the  rules  before  he  will  draw  up  the  rule. 
CottereWs  bail,  2  Law  J.  K.B.  25. 

An  affidavit  of  the  justification  of  bail  is  properly 
sworn  before  a  commissioner  for  the  purpose  of  taking 
bail.     Anon.  2  Y.&  J.  101. 

Where  bail  justify  by  affidavit,  if  the  jurat  does 
not  state  each  of  their  names,  they  will  be  rejeoted. 
Wellings  V.  Marsh,  11  Price,  509. 

An  affidavit  to  justify  as  bail,  stating  that  they 
were  worth  a  certain  sum,  "  exclusive  of  all  debts 
due  from  them  to  any  other  persons  whatsoever,"  is 
not  sufficiently  explicit.  H iron's  bail,  1  Law  J. 
C.P.  51. 

Where  the  justification  of  bail  is  by  affidavit,  and 
is  opposed  by  another  affidavit,  alleging  that  one  of 
the  bail  is  insolvent,  the  Court  will  not  permit  the 
matters  of  the  latter  affidavit  to  be  answered  by  m 
counter-deposition.    Alpin  v.  Fox,  5  B.  Mo.  482. 

The  Court  would  not  give  time  to  correct  in- 
formalities in  the  jurat,  although  occaaioned  by  the 
error-of  tlie  commissioner  in  the  country,  without  an 
affidavit  of  merits.  Burford  v.  Hollcwaif,  1  Law  J. 
K.B.  83,  s.  c.  2  D.  &  R.  362. 

Where  the  attorney,  before  whom  an  affidavit  of 
justification  waa  sworn,  had  omitted  the  word  cmh- 
missioner  after  his  name,  the  Court  granted  time 
to  justify  the  bail.     Osborne's  bail,  1  Law  J.  K.B 
83. 

Where  the  name  of  the  parish  in  the  recogniaanoa, 
and  that  in  the  affidavit  of  justification,  were  diflfe- 
rent,  the  Court  granted  time  to  justify  the  baiL 
Scott's  bail,  2  Law  J.  K.B.  75. 

Where  time  was  applied  for  to  send  an  affidavit 
of  justification  into  the  country,  to  amend  a  mistake 
in  the  jurat,  the  Court  made  Uie  attorney  pay  the 
costs  of  the  application.    ShiUUot's  baii,  9  D.  &  R.  6. 

Bail  being  rejected,  time  was  given  for  new  bail, 
on  condition  that  tha  plaintiff 'a  sitoation  abould  not 
be  sltered  thereby.    In  the  meantime,  the  _ 
demanded  a  plea :  Held,  tlial  the  joitifiottioii 
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was  BOt  thereby  waived.     Rex  r,  the  Sheriff  of  Mid^ 
diner,  4  D.  &  R.  8S4. 

(G)  Allowance  op. 

Althoagb  bail  justify  at  cbambera  by  consent, 
3ret  it  is  necessary  to  serve  the  party  with  the  rule 
for  the  allowance  of  the  bail.  Bignold  v.  Lee.  1 
Law  J.  K.B.  85,  a.  c.  1  B.  &  C.  285,  s.  c.  2  D.  Ac  R. 
436. 

l*be  Court  refused  to  discharfpe  the  rule  for  the 
allowance  of  bail,  on  the  ground  of  perjury  in  one 
of  them,  but  left  the  party  to  his  remedy  by  indict- 
ment. Shee  ▼.  Abbott,  5  B.  Mo.  321,  s.  c.  se  K  &  B. 
619. 

Rule  for  allowance  of  bail  discharged,  because  the 
bail  had  received  roonevfrom  the  defendant.  Jonee*i 
baU,\  Law  J.K.B.  16.' 

A  person  had  been  rejected  as  bail ;  he  afterwards 
justified  in  another  cause ;  upon  a  motion  to  set  aside 
the  role  for  the  allowance  of  bail,  the  Court  made  the 
rule  absolute,  with  costs,  saying,  that  bail  once  re- 
jected could  never  afterwards  justify.  Pictcrd  t. 
Dodwn,  1  Law  J.  K.B.  149.  s.  c.  3  D.  &  B.  5. 

Where  it  appeared  that  bail  who  had  justified,  had 
been  paid  for  his  trouble  and  loss  of  time,  the  Court 
refused  to  set  aaide  the  allowance ;  but  compelled  the 
defendant  to  produce  an  affidavit  of  merits,  and  bring 
the  sum  sworn  to  into  court,  and  take  short  notice 
of  trial.     Wyllie  v.  Jvnet,  2  D.  &  R.  2.53. 

AiXer  the  rule  for  the  allowance  of  bail  has  been 
drawn  up,  the  Court  will  not  set  it  aside  on  an  affi- 
davit disclosing  perjury  committed  by  the  bail  at 
the  time  of  justifying,  although  the  application  is 
made  promptly.  Stockham  v.  French,  3  Law  J.  C.P. 
19,  a.  c.  1  Biug.  365,  s.  c.  8  6.  Mo.  381. 

If  an  infant  is  not  opposed,  and  therefore  justifies 
as  bail,  the  Court  will  not  set  aside  the  rule  for  the 
allowance  of  bail,  on  a  suggestion  of  fraud,  and  be- 
cause tlie  plaintiff 's  attorney  thought  that  it  was  his 
uncle,  of  iJie  same  name,  who  was  about  to  become 
bail.     Evans'M  baii,  9  Law  J.  K.B.  24. 

The  Court  will  not  entertain  a  motion  to  set  aside 
a  rule  for  the  allowance  of  bail,  on  the  ground  of  one 
of  the  bail  having  given  a  false  account  of  himself 
and  hia  property,  unless  the  application  be  made 
forthwith ;  upon  very  strong  grounds ;  and  upon 
some  clear  tangible  fact,  which  admits  of  unequi- 
vocal proof  on  the  one  hand,  or  contradiction  on  the 
other,    ilium.  5  Law  J.  K.B.  16. 

(H)  Op  the  Recognizance  and  Bail-piece. 

Where  five  defendants  were  named  in  the  affidavit 
to  hold  to  bail,  and  distinct  bailable  process  was 
-issued  against  one,  and  a  bail-piece  taken,  in  which 
he  alone  was  named,  and  afterwards  serviceable  pro- 
cess was  issued  against  the  other  four,  who  were 
not  named  in  the  bailable  process,  but  the  declara- 
tion was  agaiif^t  all  five — The  Court  allowed  the 
plaiotiir  to  amend  the  bail  recognisance,  by  insert- 
ing the  names  of  the  four  defendants  who  had  been 
at  first  omitted.  atrUtU  y.  Walker,  1  Law  J.  C.P. 
65,  s.  c  1  Bing.  206. 

Although  the  description  of  the  bail,  in  the  bail- 
fdaoe,  be  so  general  as  to  induce  the  Court  to  allow 
the  opposition,  it  would  not  be  sufficient  to  entitle 
the  plaintiff  to  costs,  since  the  Court  will  save  that 
poim  until  the  bail  justify.  Richardion  r*  Hodgson, 
11  Priea^  S79. 


(I)  Rights  op  Bail  against  their  Principal. 

A  witness  who  has  absconded  £rom  his  bail  mnj 
be  retaken  by  tbe  bail  in  court,  although  he  is  at* 
tending  to  give  evidence  in  a  court  of  justioe*  Horn 
V.  Stcivjhrd,  1  D.  &.  R.N.P.C.  20. 

A  witness  attending  to  give  evidence  in  a  court 
may,  on  his  return  from  giving  evidence,  be  taken 
by  his  bail  for  the  purpose  of  being  surrendered. 
Ex  parte  Lyne,  3  Stark.  132 :  s.  P.  Horn  y.  Swinford, 
1  D.&R.'N.P.C.20. 

If  n  person  takes  a  journey  to  beoome  bail  for 
another,  he  cannot  maintain  an  action  against  such 
person  for  his  trouble  or  loss  of  time  in  such  journey. 
Eea$ou  v.  WirdHom,  1  C  &  P.  434.  [Park] 

SembU, — ^that  where  bail  pay  the  amount  forwiiioh 
they  become  answerable,  each  adyanoing  his  share, 
they  may  maintain  a  joint  action  against  their  prin- 
cipal for  tbe  entire  sum.  May  y.  May,  1 C.  &  P.  44. 
[Burrough] 

SemifU, — that  if  the  principal  make  default,  and 
his  bail  are  in  danger  of  forfeiting  the  amount  of 
their  recognizance,  they  may  enter  into  a  fair  ar- 
rangement to  save  their  recognisance,  and  recover 
over  against  their  principal  in  damages :  provided 
the  arrangement  be  not  injurious  to  the  principal ; 
and  provided,  in  amount,  it  exceed  not  the  penaltjr 
of  tbe  recognizance,  or  the  sum  they  would  be  called 
upon  to  pay,  in  case  they  had  made  no  arrangement. 
Morrison  v.  Graham,  5  Law  J.  K.B.  254. 

(K)  Liability  of. 

An  agreement  for  staying  proceedings  against  bail, 
and  giving  time  to  a  defendant  to  surrender  in  their 
discharge,  entered  into  by  the  plaintiff's  attomey* 
at  the  request  of  tlie  defendsnt,  and  attomiea,  who 
represented  themselves  as  employed  by  the  bail,  as 
well  as  by  tbe  defendant,  though  subsequently  con- 
firmed by  the  bail  agreeing  that  their  liability  should 
continue :  Held  not  to  authorise  proceedings  agninst 
the  bail  (tlie  defendant  not  having  surrendered), 
on  the  ground,  that  their  liability  under  their  re- 
cognisances having  ceaaed,  by  time  having  been 
given  to  the  defendant  without  their  actual  concur- 
rence in  the  first  instance,  the  ratification  of  such 
agreement  could  not  revive  that  liability,  the  fact  of 
their  responsibility  as  bail  having  ceased,  not  being 
known  to  them  at  the  time  of  such  ratification. 
West  y.  Ashdown,  1  Law  7.  C.P.  26,  s.  c  1  Bing. 
164,  s.  c.  7  B.  Mo.  566. 

The  prevsrication  of  bail,  as  to  his  circumstances, 
is  a  ground  for  sending  him  to  Newgate.  Wiiton 
y.  Bodkin,  QD,  Si  R.  41. 

.In  the  Common  Pleas,  it  seems,  that  if  either  of 
tbe  writs  «re  bailable,  all  the  defendants  should  be 
named  in  the  ac  etiam  clause  of  the  bailable  writ,  in 
order  to  fix  the  bail. 

Where  an  action  is  brought  sgainst  more  than 
four  defendants,  and  two  writs  are  aued  out,  it  is 
unnecessary  to  name  all  the  defendants  in  each  writ, 
except  with  a  view  of  fixing  bail.  Chriaiie  r. 
Walker,  1  Bing.  48,  s.  c.  7  B.  Mo.  362. 

(L)  Proceedings  against  Bail. 

In  all  actions  sgainst  bail,  the  affidavits  must  be 
entitled  in  the  action  against  them,  and  not  in  the 
original  action.  Ham,  attignee  4^*  y.  PkUeot,  1  Law 
J.  C.P.  21,  s.  c.  1  Bing.  142,  s.  c.  7  B.  Mo.  521. 
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A  writ  had  been  ianied  sgainat  a  defandant  and 
his  two  bail,  on  tba  bail-bond  ;  onlj  one  of  them 
bad  been  aenred  with  a  copy  of  the  writ :  the  Court 
held,  that  the  affidavit  to  atay  proeeedings  wa«  pro- 
perly entitled  in  the  names  of  the  thne  penona. 
Fcrd  T.  CutkiU,  t  Law  J.  K.R.  S«l. 

Where  an  application  ia  made  on  the  part  of  the 
bail  to  stay  proceedinga  on  the  bail-bond,  upon  the 
ttsaal  affidavit  that  the  application  is  made  on  their 
behalf,  at  their  expense,  and  without  collusion  with 
tlie  defendant,  the  Court  will  not  receiTe  affidavits, 
on  the  other  side,  shewing  that  the  application  is 
really  and  substaotially  made  by  the  defendant 
himaelf.     Lowdea  t.  Humphrtyi,  6  Law  J.  K.B.  60. 

If,  on  an  application  to  atay  proceedings  againat 
bail,  the  principal  having  aurrandered,  it  appears 
that  an  importunity  of  trying  the  cause  haa  not  been 
lost,  and  that  the  judgment  could  not  have  been  ob- 
tained before  the  term  in  which  the  motion  ia  made, 
the  Court  will  not  require  it  to  form  part  of  the 
order  for  staying  proceedings,  that  the  bail-boad 
shall  stand  as  security.  Stmuitn  v.  Biahit,  13  Price, 
114,  s.c.M'Clel.44. 

Where  judgment  on  teufa,  has  been  si^ed,  and 
execution  issued  against  bail,  the  Court  will  not  aet 
the  execution  aaide  for  irregularity,  on  the  ground 
that  the  bail,  though  reaident  in  Middlesex,  had  no 
notice  of  the  proceedings.  Smith  ▼.  Crantt  1  Law  J. 
C.P.  d4,  s.  c.  7  B.  Mo.  8. 

A  second  writ  otteufa.  against  bail  must  be  left 
four  whole  days  at  the  sberifPa  office,  excloaive  of 
the  day  on  which  it  ia  lodged,  and  of  the  return  day, 
and  of  any  Sundatf  that  may  intervene.  Dieu$  r. 
Perry,  2  D.  &  R.  869. 

An  aUai  $eire/aeuu  mar  ba  teated  on  the  return- 
day  of  the  first,  and  issoea  before  the  ^arto  du  pa§t 
of  such  return  day  ;  and  it  is  sufficient  if  there  be 
fifteen  days  between  the  teate  of  the  first  writ  and 
return  of  the  aecond :  and  Sunday  is  to  be  accounted 
as  a  day,  unleaa  it  be  the  last.  Combe  v.  CuUiU,  5 
Law  J.  C.P.  810,  8.  c.  3  Bing.  162,  s.  c.  10  B.  Mo. 
534. 

The  bail  can  onlr  take  advsntsge  of  the  wsnt  of  a 
M.  ta,  against  their  principal  by  plea.  PkUpot  v. 
Manutl,  5  D.  &  R.  615. 

The  bail  are  entitled  to  relief  in  all  cases  where 
the  Court  will  discharge  the  defendant  out  of  cua- 
tody.  Todd  v.  Mtufield,  f  Law  J.  K.B.  9it,  a.  c. 
3  B.  &  C.  «S«,  B.  c.  5  D.  &  R.  S58. 

Rule  for  staying  nrooeedingp  on  an  aaaignment 
of  a  hail-bond,  whicn  had  been  obtained  upon  the 
application  of  one  of  ihe  bail,  atating,  by  affidavit, 
an  engagement  between  himself  and  the  plaintiff  to 
absolve  him  from  his  obligation,  on  payment  of  a 
anm  of  money  at  a  future  day,  on  the  ground  of  a 
breach  of  good  faith  in  proceeding  against  him 
before  the  time,  notwithstanding  the  agreement, 
diacharged  witli  costs,  upon  a  distinct  denial  (by 
affidavit)  of  tbe  making  of  the  agreement  as  stated. 
Sweetini(  ▼.  Weaver,  11  Price,  734.  ^ 

A  rule  which  dedarea  that  a  biil-bond  shall  atand 
"as  a  security  for  the  debt  and  costs,"  only  provides 
for  security  in  caae  the  plaintiff  shall  obtain  judg- 
ment ;  and  the  proceedinga  cannot  therefore  be  car- 
ried on,  if  the  defendant  truly  pleads  his  discharge 
under  the  lusolvent  Act ;  though  that  discharge  has 
been  obtained  after  the  pronouncing  of  the  rule. 
Tanner  v.  Hern,  5  Law  J.  K.B.  89. 


(M)  Render  and  entering  an  Exonrretor. 

A  defendant  may  be  aurrendered  at  any  time  beforo 
the  first  day  of  actual  buainess.  Rex  v.  the  Sherif 
of  WiUs,  S  Law  J.  CP.  64,  a.  c.  1  Bing.  4«S. 

A  defective  notice  of  render  may  be  cured  by  tbe 
conduct  of  the  plaintiff 'a  attorney,  at  the  time  of 
tbe  aervice  of  that  notice.  WiUtamt  v.  Cooeh,  4 
Law  J.  K.B.  59. 

An  attachment  shall  not  aUnd  as  a  aecnrity  against 
the  sheriff,  unless  tbe  plaintiff  haa  lost  s  trial  witkim 
the  term,  nor  where  the  defendant  has  been  rendered 
before  the  last  day  of  term.  Rex  v.  Sherif  of  Mid' 
dieaex,  8  D.  &  R.  137. 

Where  a  defendant  haa  surrendered  in  discharge 
of  bia  bail,  in  the  vacation  subsequent  to  tbe  term, 
in  which  final  judgment  was  signed,  that  term  is 
calculated  as  one  of  the  two  terms  within  which  tbe 
plaintiff  must  charge  him  in  execution.  NUi  v. 
Lovelace,  8  Taunt.  674,  a.  c.  3  B.  Mo.  8. 

A  certiorari  will  not  lie  to  remove  proceedings 
out  of  an  inferior  court,  so  aa  the  bail  below  may 
render  tbe  defendant,  who  is  in  the  custody  of  tbe 
marehal     Paterton  v.  Reay,  f  D.  &  R.  177. 

A  judge  in  tbe  bail  court  bad  given  tbe  plain- 
tiff time  to  inquire  whether  tlie  bail,  whose  bat 
day  for  justifying  was  on  a  Saturday,  were  worth 
the  property  they  represented  themselves  to  be  worth. 
On  the  Monday  they  were  rejected  ;  and,  although 
they  immediately  rendered,  yet  an  attachment  grant- 
ed that  morning,  before  notice  of  the  render,  was 
held  to  be  good  ;  but,  under  the  cireumstanoes,  the 
Court  set  it  aside  on  payment  of  costs.  Rex  v.  the 
Sheriff  of  MiddUtex,  1  Law  J.  K.B.  55,  s.  c.  t  D. 
6l  R.  «27. 

A  sheriff's  officer  who  had  arrested  A,  and  taken 
five  abillinga  from  him,  with  a  promiae  to  pay  the 
remainder  of  what  was  due  at  a  future  day,  and 
had  permitted  him  to  go  at  large,  without  taking  a 
bail-bond,  and  without  the  previous  consent  of  the 
plaintiff:  Held,  that  he  could  not,  under  these 
circumatances,  be  surrendered  in  discharge  of  his 
bail ;  and  the  Court  refused  to  set  aside  an  attsch- 
ment  which  had  isaued  against  the  sheriff  for  not 
returning  the  writ ;  nor  would  they  relieve  him,  by 
permitting  him  to  put  in  and  justify  bail,  (kilint 
V.  Snuggt,  6  B.  Mo.  111. 

When  the  principal  is  in  criminal  custody,  tbe 
Court  will  enlarge  the  time  for  the  bail  to  aurrender 
him  in  their  diacharge.  Bennett  v.  Thurtetl,  t  Law 
J.  CP.  18. 

The  Court  will  not  enlarge  the  time  for  bail  to 
render  their  principal,  on  tlie  ground  that  he  was  so 
ill  that  he  could  not  be  removed  without  endanger- 
ing his  life.  Warringtonr.  Sammeii,  3  Law  J.  C.P. 
100. 

The  Court  will  enlarge  the  time  for  the  bail  to 
surrender  their  principal,  if  be  be  confined  in  tbe 
county  gaol  under  sentence  of  the  Court  of  King's 
Bench.     RouM  v.  Boucher,  8  Price,  104. 

The  Court  enlarged  the  time  for  bail  to  surrender 
their  principa],  till  a  week  after  the  espiration  of  the 
term  of  his  imprisonment  in  the  county  gaol  of  D, 
under  conviction  and  aentence  for  a  nriademeanor. 
Athmore  r.  Fteteher,  13  Price,  5t3,  s.  c.  M'Clel. 
S5S. 

A  writ  of  error  had  bean  brought  from  a  lodg- 
ment in  the  C««imon  Pleas  to  the  Court  of  Kin^ps 
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Bencb,  tnd  the  jndgmeDt  affirmed  tbere  :  tbe  de- 
fendant subseqoentlj  appealed  to  the  House  of  Lords, 
and,  pending  tbe  appeal,  surrendered  in  discharge 
of  his  bail  in  the  Court  of  King's  Bench  ;  after  such 
surrender,  application  was  made  to  the  Court  of 
Common  Fleas  for  permission  to  enter  an  exoum-etur 
on  the  bail-piece  :  Held,  that  the  application  was 
pToperlj  made  to  the  Court  of  Common  Pleas ;  and 
that,  as  the  principal  was  in  the  custody  of  the  mar- 
shal, a  peiformance  of  tbe  terms  of  tbe  recogni- 
sance was  impossible.  Sherratt  ▼.  Flnyer,  2  Law  J. 
CJ*.  106.  8.  c.  2  Bing.  18,  s.  c.  9  D.  Mo.  65. 

A  defendant  was  rendered  in  time,  but  no  notice 
of  it  was  given  to  the  plaintiff's  attorney,  who  pro- 
ceeded against  the  bail,  and  executed  an  execution 
on  the  goods  of  one  of  them :  the  Court  set  aside 
the  execution,  and  ordered  an  exonerttur  to  be  en- 
tered on  the  bail-piece,  on  payment  of  costs.  Tkom4 
r.  Hutchinson,  2  Law  J.  K.B.  211,  s.  c.  SB.U  C. 
112,  S.C.4D.  &R.712. 

The  Court  directed  an  exoneretur  to  be  entered  on 
the  bail-piece,  although  the  defendsnt  had  become 
a  bankrupt,  and  had  not  taken  advantage  of  his  cer- 
tificate, to  plead  it  puis  darrein  ecntinuance,  but  had 
allowed  a  judgment  to  pass  against  him.  Todd  ▼. 
Maifield,  %  Law  J.  K.B.  222,  s.  c.  3  B.  &  C.  222, 
s.  c.  5  D.  &  R.  258. 

The  Court  of  Common  Pleas  have  no  jurisdiction 
to  remove  a  party  in  criminal  custody,  for  the  pur- 
pose of  charging  him  in  execution,  and  then  to  com- 
mit him  again  for  the  criminal  matter :  hence,  not 
charging  the  defendant  in  criminal  custody,  in  exe- 
cution, within  two  terms,  is  not  laches  to  entitle  him 
to  be  discharged.  Freeman  v.  Weston,  1  Law  J. 
C.P.  72,  s.  c.  1  Bing.  221,  s.  c.  8  B.  Mo.  81. 

If  an  action  be  brought  in  the  Court  of  Exchequer 
against  bail  upon  their  recognizance  of  bail  entered 
into  in  the  Court  of  Kin(|*s  Bench,  they  must  render 
their  principal  as  if  the  recognizance  had  been  taken 
in  the  former  court.  The  bail  have  only  four  day  a 
to  render  their  principal  by  the  practice  of  that 
court,  after  the  return  of  the  writ,  although  there 
be  not  so  many  days  remaining  in  the  term.  Dtfr- 
bins  V.  Taylor,  1  Y.  &  J.  15. 

Where  a  bankrupt  was  about  to  be  taken  in  exe- 
cution, the  Court  would  not,  upon  an  affidavit  which 
omitted  to  state  where  tbe  commission  was  sued  out, 
or  where  the  commissioners  resided,  enlarge  till  a 
month  after  his  final  examination,  the  time  for  the 
bail's  surrendering  him.     Shaw  v.  Cash,  4  Bing.  80. 

(n)  disoharob  op,  by  other  means  than 

Render. 

Wbere  the  principal  had  become  a  bankrupt,  and, 
OB  the  day  that  his  certificate  was  allowed,  his  bail 
were  fixed,  but  before  the  rising  of  the  Court,  an  sx- 
eiisnfCiir  was  entered  on  the  baU-piece,  on  payment 
of  costs.     Lindsey's  hail,  1  Law  J.  KB.  84. 

Tbe  Court  will  order  an  exoneretur  to  be  entered 
on  the  bail-piece,  where  a  bankrupt  has  obtained  bis 
certificate  before  tbe  rising  of  the  Court,  on  tbe  day 
when  the  second  sei,fa,  against  the  bail  was  return- 
able. Johnson  v.  Lindtay,  1  B.  &  C.  247,  s.  c.  2 
D.  6t  R.  585. 

The  Court  will  not  enter  an  exoneretur  on  the 
bail-piece,  on  the  ground  that  the  defendant  has 
obtained  his  certificate  in  Ireland,  but  will  direct  an 
iotte,  to  try  under  what  circumstances  the  original 


debt  was  contracted.  Betmfieid  v.  Andersen,  5  B. 
Mo.  331. 

The  bankrupt  obtaining  his  certificate  after  the 
bail  are  fixed,  will  not  exonerate  them.  WooUey  r. 
Cobbe,  1  Ken.  504,  s.  c.  1  Burr.  244. 

Where  a  defendant  put  in  bail  and  pleaded  in 
abatement,  but  afterwards,  exception  having  been 
taken  to  tlie  bail,  gave  notice  of  adding  and  justify- 
ing fresh  bail,  and  subsequently  rendered  in  due 
time :  Held,  that  the  render  was  equivalent  to  m 
justification  of  tbe  bail,  and  that  tbe  plea  was  well 
pleaded.     Cassen  v.  Bond,  2  Y.  &  J.  531. 

5.  BAIL  BY  HABEAS  CORPUS. 

The  writ  and  return  to  a  habeas  corpus  must  be 
annexed  to  tbe  bail-piece,  before  tbe  bail  can  justify. 
Young's  bail,  1  Law  J.  K.B.  13. 

The  general  rule  is  not  to  allow  time  for  justifica- 
tion of  bail  upon  habeas  corpus ;  and  this  rule  will 
not  be  relaxed  in  any  case  except  that  of  the  sudden 
illness  of  the  bail.  Archer's  bail,  5  Law  J.  K.B.  63. 

Time  allowed  to  add  and  justify  bail  by  habeas 
corpus,  where  one  of  the  bail  of  whom  notice  had 
been  given  was  taken  suddenly  ill.  Giibank's  bail, 
9  D.  &  R.  6. 

But  although  one  of  tbe  bail  by  habeas  corpus 
was  prevented  bv  illness  from  attending  to  justify, 
time  to  add  and  justify  another  was  refused.  SnuU's 
bail,  1  Law  J.  K.B.  148. 

If  there  is  any  mistake  in  tbe  notice  of  justi- 
fying bail  by  habeas  corpus,  the  Court  will  not  gnnt 
any  time.     Thomason's  bail,  1  Law  J.  K.B.  148. 

Where  it  appeared  that  the  absence  of  the  bail 
had  arisen  from  mistake,  and  that  a  very  important 
question  was  to  be  tried  in  a  cause,  the  Court  grant- 
ed time  to  justiry  bail  by  habeas  corpus,  Harborow's 
bail,  1  Law  J.  K.B.  148. 

In  tbe  Palace  Court,  one  of  the  King's  yeotten 
of  the  fpiard  had  been  arrested,  and  by  habeas  corpus 
cum  causd  be  removed  the  cauae  into  tbe  Court  of 
King's  Bench,  and  put  in  and  perfected  bail  upon 
tbe  habeas :  Held,  that,  even  supposing  the  defen- 
dant was  privileged  from  arrest,  the  bail  could  not 
be  exonerated.  Sard  v.  Forest,  1  Law  J.  K.B.  31, 
s.  c.  1  B.  &  C.  139,  B.  0. 2  D.  &  R.  250. 

Where  it  appeared  that  the  affidavit  of  justifica- 
tion wss  not  in  court,  but  that  it  was  in  London,  the 
Judge  gave  leave  to  produce  it  atcbamben,  although 
the  bailjustified  under  a  habeas  corpus,  Faole's  bail, 
2  Law  J.  K.B.  75. 


6.  ON  AN  ATTACHMENT. 

The  Court  admitted  a  party  to  bail,  in  custody 
upon  an  attachment,  although  tbe  notice  of  bail  was 
defective  in  form.     Anon,  4  D.  &  R.  393. 


7.  BAIL  IN  NE  EXEAT  REGNO. 

A  court  of  equity,  with  regard  to  bail  on  writs  of 
ne  exeat  regno,  proceed  by  analogy  tn  the  proceedings 
at  law.     Pannell  r.  Taylor,  1  Turner,  103. 


8.  IN  THE  ADMIRALTY  COURT, 

Bail  must  be  given  in  die  case  of  a  real  bond  fide 
appeal.     Woodbridge,  1  Hag.  77. 
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A  Greenkiid  trader  ran  down  a  Leith  amaek,  and 
aunk  her.  Tbe  ownera  of  the  trader,  being  rery 
demitma  tbat  tbeir  ifaip  abould  proceed  witb  tbe 
least  possible  delay  on  ber  fisbing  voyage,  proffered 
bail  to  meet  an  action  entered  agaimt  tbem  hy  the 
ownera  of  tbe  smack. 

In  the  andertaking  to  lead  tbe  bail,  tbe  engage- 
ment was  thus  expressed — *'  To  meet  an  action,  &c. 
against  the  ship  (Dundee),  tackle,  apparel,  famiture, 
and  appartenances." 

When  the  action  was  ti'ied,  tbe  ownera  of  tbe 
Dundee  contended,  tbat  tbe  fiahing  stores  on  board 
her,  at  the  time  of  the  accident,  ought  not  to  be  made 
liable;  and  that  tbe  introduction  of  the  word  ''ap- 
purtenances,*' into  the  undertaking,  was  purely  ac- 
cidental. 

.  But  the  Coort  held,  that  the  atorea  were  liable 
under  the  term  "  appurtenances,"  and  that  its  intro- 
duction into  the  undertaking  waa  not  casual,  for 
tiiat  it  was  a  atriot  and  legal  term,  and  bad  been  re* 
cited  in  tbe  act  of  53  Geo.  3,  which  diminished  the 
EMpoosibility  of  owners  of  ships  tbat  occasion  da- 
mages to  otlier  Teasels.     Dundee,  1  Hag.  109. 

A  bail-bond  given  to  the  amount  of  the  abare  of  a 
part«owner  of  a  ship,  for  tbe  safe  return  thereof,  con- 
templates only  the  safe  return  of  tlie  abip,  or  the 
payment  of  the  atipulated  sum  ;  and  tbe  Court  will 
look  only  to  that  object,  and  will  not  more  beyond 
thnae  limita.     Apollo,  1  Hag.  318. 

Possession  of  a  ahip  decreed  upon  bail,  in  a  dis- 
pnte  between  tbe  original  owner  and  tbe  purchaser 
upon  a  sale  by  tbe  maater  abroad.  Partridge,  1 
Hag.  81. 

9.  IN  CRIMINAL  PROCEEDINGS. 
[See  7  Geo.  4.  c.  G4 — i  Law  J.  Stot.  99.] 

The  Court  will  not  listen  to  a  motion  for  odmtt- 
ting  a  peraon  to  find  bail  on  a  charge  of  felony,  if  the 
affidavita  bare  been  sworn  before  a  magistrate  in- 
atead  of  a  commissioner  of  the  Court  of  King's 
Beneb.     Rex  v.  Sweete,  t  Law  J.  K.B.  77. 

A  prisoner,  on  the  charge  of  rape,  was  admitted 
to  bail,  where  affidavits  were  procured  tbat  tbe  pro- 
secutrix was  a  girl  of  bad  character,  and  the  prose- 
cution only  commenced  to  extort  money.  Hex  t. 
Bonlh,  t  Ken.  172. 

Tbe  Court  will  net  reqnire  a  defendant  indicted  for 
a  miademeanour,  to  pay  the  costs  of  giving  several 
notieea  of  bail,  before  they  allow  the  bail  to  jnatify. 
Rex  V.  l^dward  Clifard,  t  Law  J.  K.B.  SIO. 

A  defendant  removed  an  indictment  from  the 
quarter  sessions,  and  gave  bail  purauaut  to  5  &  6 
W.  &  M.  c.  11 ;  he  was  found  guilty,  but  died  be- 
fore tbe  day  in  banc.  The  Court  held,  tbat  tiie  bail 
were  liable  for  the  costs.  Rex  v.  Turtter,  t  Law  J. 
K.B.  iSS,  a.  c.  5  B.  &  C.  160,  a.  c.  4  D.  &  R.  816, 
a.  c.  1  R.  &  M.  49. 

In  cases  of  felony,  there  must  be  four  bail,  unless 
all  tbe  parties  are  before  the  Coort,  so  that  they 
can  judge  as  to  tbe  respectability  of  two.  Rex  v. 
Shato,  6  D.  &  R.  154. 

A  prisoner,  committed  for  manslangbter,  was 
allowed  to  put  in  bail  before  a  country  justice,  by 
reason  of  his  poverty,  which  rendered  him  unable  to 
appear  with  bail  in  court.      Rex  v«  Money,  6  M.  & 

a.ioe. 


BAILMENT. 

A  person  let  a  room  in  bia  boose  at  two  abillingE 
a  week,  for  the  purpose  of  goods  being  deposited  in 
it.  The  room  was  broken  open,  and  the  gooda  stolen 
by  some  one  belonging  to  tbe  fomily.  Tbe  Conrt 
held,  tbat  be  was  not  a  bailee  of  the  goods,  and, 
consequently,  not  answenble  for  tbe  loss.  Peen  v. 
Samp$on,  '2  Law  J.  K.B.  919,  a.  e.  4  D.  &  R.  636. 


BANKER. 


[See  Account,  Appropriation,  Debtoe  and  Cre- 
ditor, and  Bankrupt  ;  and  7  Geo.  4.  c  46.] 

A  banker  is  bound  to  know  the  handwriting  of 
those  who  draw  on  him,  as  for  as  regards  paying 
bills  so  drawn,  but  not  when  discounting  a  bill ; 
therefore,  where  a  banker  discounted  a  bill  forged 
on  a  party  who  banked  with  him,  tbe  Court  held,  that 
he  might  maintain  an  action  for  money  J^id  against 
the  indorser.  Fuller  v.  Smith,  1  C.  &  P.  117,  s.  & 
1  R.  &  M.  49.  [Abbott] 

The  risk  of  forgery,  aa  to  cheques  upon  bankers, 
must  be  borne  by  them ;  and  a  banker  cannot  charge 
his  customer  with  the  amount  of  a  cheque  which 
has  been  properly  drawn  and  signed  by  the  customer 
for  one  particular  sum,  and  which,  in  its  passage, 
has  been  feloniously  altered  to  a  larger,  and.  on  that 
larger  sum.  paid  by  the  banker.  Hall  v.  Full^,  4 
Law  J.  K.B.  297,  s.  c.  5  B.  &  C.  750,  s.  c.  8  D.  & 
R.  464. 

The  plaintiff  gave  to  bis  wife  certain  cheques, 
signed  by  him  in  blank,  to  be  filled  op  by  ber  aa 
occasion  required.  One  of  these  cheques  she  caused 
to  be  filled  up  by  her  husband's  clerk  for  50/.  2«.  3^ ; 
but  the  clerk  80  placed  the  words  and  figures  in  the 
cheque,  that,  wlien  it  was  delivered  to  him  again  by 
tbe  plaintiff's  wife  for  the  purpose  of  receiving  the 
amount,  he  interposed  "tAr^e  hundred  "hnd  received 
from  the  bankers  350/.  te.  3f/. :  Held,  that  the 
plaintiff  was  guilty  of  negligenoe,  and  tbat,  conse- 

Suently,  the  bankers,  who  could  have  no  means  of 
etecting  tbe  fraud,  were  not  liable  to  repay  to  the 
plaintiff  the  sum  so  fraudulently  obtained.     Young 
V,  Grote,  5  Law  J.  C.P.  165,  s.  c.  4  Bing.  953. 

Where  a  banker  has  advanced  money  to  tbe  testa- 
tor, by  discounting  his  note  for  1000/.,  renewable 
at  the  end  of  three  months,  and  debiting  the  testator 
with  tbe  discount,  he  cannot,  in  an  action  brought 
by  the  executors,  set  off  such  note  before  it  is  due, 
upon  allowing  a  rebate  of  interest ;  but  be  may 
write  off  a  bill,  accepted  by  testator,  payable  at  his 
banking-bouse,  and  discoiinted  by  him,  although 
tbe  testator  died  before  the  bill  became  due,  tbe 
banker  not  having  received  intelligence  of  tbe  tes- 
tator's death  until  tbe  day  the  bill  became  due.  and 
after  be  had  so  written  it  off.  Rftgeison  v.  Ladhroke, 
t  Law  J.  C.P.  6,  s.  0.  1  Bing.  93 j  s.  o.  7  B.  Mo. 
419. 

A  creditor  of  one  partner  in'  a  bank  cannot  draw 
on  the  firm  for  a  debt  due  to  bim,  without  making 
himself  liable  to  the  firm  for  mosey  advan<ied  to 
him.     Stovetd  v.  Upperton,  1  Law  J.  K.B.  6. 

An  account  was  kept  at  tbe  Lancaster  Bank. 
The  bankers  (now  bankrupts)  bad  entered  certain 
billiof  ezobange  received  f^om  tbe  plaintiA  as  bSt», 
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and  had  not  p&id  them  axray.  The  account  of  the 
plaintiffs  was  not  overdrawn. 

It  was  the  custom  of  the  bankers  in  Lancaster  to 
require  an  indorsement,  or  an  equivalent  for  it,  to 
all  bills  of  exchange  received  by  them,  and  they 
were  accustomed  to  pay  out  those  bills  again,  whe- 
ther that  particular  customer's  account  was  over- 
drawn or  not :  The  Court  held,  that  such  a  custom 
was  most  unreasonable,  and  that  bankers  had  not 
any  right  to  pay  away  bills  of  exchange  indorsed 
and  left  with  them,  unless  the  account  of  thatcastomer 
was  overdrawn  ;  and,  consequently,  that  the  plain- 
tiffs could  recover  these  bills  from  the  assignees  of 
the  bankrupts*  Thompson  v.  Gilet,  i  Law  J.  ICB. 
48,  8.  c.  2  B.  8c  C.  4*22,  s.  c.  3  D.  &  R.  733. 

The  firm  of  a  country  bank  gave  a  bond  to  their 
corresponding  London  bankers,  conditioned  for  the 
repayment  of  all  sums  of  money,  6ic.  which  the 
latter  persons  might  advance  to  them,  or  any  of 
them,  associated  or  not  with  other  persons. 

On  the  death  of  one  of  the  country  bankers,  there 
was  a  large  balance  due  to  the  London  ones.  In 
the  following  month  large  sums  were  remitted  to 
the  London  hankers,  who  continued  to  pay  them  away , 
and  they  were  respectively  placed  to  the  old  account ;' 
bat  no  monthly  statement  w«8  sent  into  the  country. 
At  the  end  of  the  second  month,  two  accounts  were 
sent  from  London  :  the  old  one,  up  to  the  death  of 
the  partner,  and  a  new  one,  which  included  all  the 
remittances  since  his  death,  taken  from  the  old 
account. 

If  the  remittances  had  remained  in  the  old  account, 
then  nothing  was  due  on  it ;  hot  if  the  London  ban- 
ken  conld  alter  their  books,  then  the  defend alkts 
were  liable  for  the  balance  in  the  old  account :  The 
Coart  held,  that  inasmuch  as  no  communieation 
had  taken  pltice,  the  first  entries  made  by  the  Lon- 
don bankers  were  not  an  appropriation  of  the  money, 
and  that  they  were  entitled  to  put  it  to  the  new  ao- 
count.  SimKm  r.  Ingham,  1  Law  J.  K.B.  234,  s.  o. 
2  B.  &  C.  65,  B.  c.  3  £>.  &  R.  249. 

The  testimony  of  a  banker's  cleik,  as  to  an  alter- 
ation made  in  a  customer's  pass-book,  is  evidence 
against  the  honker.  Price  v.  Mart^t  1  C.  &  P.  60. 
[Buiroagh] 

A  person  having  lost  his  pocket-book,  containing 
a  bill  of  exchange  for  300^,  inserted  an  advertise- 
ment in  the  newspapers,  stating  that  his  pocket-book 
had  been  stolen,  containing  papers  of  no  use  to  any 
person  but  the  owner,  and  offering  a  trifiing  reward 
for  Its  recovery.  The  bill  was,  six  days  afterwards, 
presented  at  a  country  bank,  by  a  person  who  said 
that  be  was  the  son  of  one  of  the  indorsers,  and  it 
was  accordingly  cashed :  Held,  that  it  was  properly 
left  to  the  jury  to  say — 1st,  whether  the  plaintiff 
hwl  done  all  he  ought  with  respect  to  giving  notice 
as  to  the  loss  of  the  hill ;  and,  2dly,  whether  the 
defendant  had  used  due  caution  in  receiving  it; 
and  the  jury  having  found  that  the  plaintiff  had  not 
given  due  notice,  and  returned  a  verdict  for  the  de- 
fendant,— the  Court  refused  to  disturb  it.  Btckwiih 
V.  Corrall,  4  Law  J.  C.P.  139,  s.  c.  3  Bing.  444, 
8.  c.  2  C.  &  P.  261. 

A  and  two  other  persons  carried  on  business  as 
bankers ;  at  the  time  of  A's  death  the  balance  due 
from  S  to  the  bank  was  upwards  of  14,000/.,  more 
than  which  sum  he  paid  in  within  a  few  months 
afterwards,  bat  drew  out,  during  the  same  period. 
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a  larger  sum ;  and  these  mibseqaent  dealings  wer 
continued  in  the  same  account  with  the  preceding 
dealings :  Held,  that  the  balance  due  from  S  at  A's 
death,  was  to  be  considered  as  discharged  by  the 
payments  subsequently  made  by  S  to  the  bank. 
Pemberion  v.  Oakes,  6  Law  J.  Chanc.  35. 

A  country  banker,  who  receives  the  notes  of 
another  bank  to  obtain  payment  for  them  in  the 
ordinarv  course,  is  not  justified  in  parting  with  the 
possession  of  them  without  actual  payment,  even 
though  he  shew  it  to  be  the  practice  to  do  so,  by 
one  banker  sending  the  notes  of  another  to,  himself 
in  a  parcel,  and  waiting  the  return  of  the  post  for 
the  amount  in  cash,  or  in  acconnt  between  the  two. 
Gillard  v.  Wyse,  4  Law  J.  K.B.  88,  s.  c.  5  B.  & 
C.  134,  s.  c.  7  D.  &  R.  523. 

In  1823,  T  C  drew  upon  the  defendant  two  bills 
of  exchange,  which  he  afterwards  indorsed  and 
paid  in  generally  to  his  account  with  the  plaintiffs, 
his  bankejs,  who  credited  him  for  their  amount. 
The  bills  being  dishonoured,  the  plaintiffs  debited 
them  in  the  account  of  T  C  :  and  the  latter  subse- 
queuUy  paid  in  (generally  on  account)  various 
sums,  mote  thail  sufficient  tb  balance  all  items  in 
the  account  to  the  time  of  the  return  of  the  bills. 
The  defendant  paid  the  amount  of  the  bills  to  T  C, 
but  did  not  require  them  to  be  given  up  to  him. 

In  1826,  T  C  became  bankrupt,  at  which  time  a 
large  sum  was  duo  from  him  to  the  plaintiffs,  for 
which  they  proved,  but  took  no  notice,  or  made  no 
exhibit,  of  the  defendant's  acceptances ;  neither  did 
they  make  any  demand  on  the  defendant  in  respect 
of  them,  until  twelve  months  after  the  date  of  T  C's 
commission,  when  they  sued  him  for  their  amount : 
Held,  that  they  were  not  entitled  to  recover,  having 
treated  the  bills  as  paid.  Field  v.  Carr,  6  Law  J. 
C.P.  203,  8.  o.  5  Bing.  13,  a.  c.  2  M.  &  P.  46. 

Where  bankers  employed  to  receive  dividends  in 
the  funds,  bad  in  their  own  books  credited  their 
employers  with  the  dividends  as  received,  and  had 
allowed  them  to  draw  without  having  any  other 
funds  in  their  hands  :  Il^'ld,  that  the  bankers  were 
bound  by  the  entries  so  uctfcd  on,  though  not  com- 
municated, and  that  they  could  not  set  up  os  a  do- 
fence,  that  the  entries  had  been  fraudulently  made 
by  one  of  the  partners,  the  money  never  having 
been  received  by  the  house.  Hume  v.  BoUand,  1 
R.&M.  371.  [Best] 

The  term  "  acceptance"  in  a  banker's  deposit  note 
does  not  render  it  necessary  for  the  holder  to  leave 
such  note  with  the  hanker  for  acceptance.  Sutton 
V.  Toomer,  6  Law  J.  K.B.  49,  s,  c.  1  M.  &  R.  125. 

The  holder  of  banker's  notes  is  bound  to  present 
them-for  payment,  and  give  notice  in  the  ordinary 
course,  though  the  banker  has  stopped'  payment, 
and  is  notoriously  insolvent 

And  it  is  no  excuse  for  the  want  of  presentment 
and  notice,  tliat  the  banker  had  stopped  payment  at 
the  lime  wlien  the  holder  received  the  notes  j  the 
payer  and  receiver  of  the  notes  being  then  ignorant 
of  that  fact. 

But  it  may  be  otherwise,  if  a  person  fraudulently 
pay  such  notes,  with  the  knov\'ledg:e,  at  the  time, 
that  the  banker  has  stopped  payment.  Camidge  v. 
Allenby,  5  Law  J.  K.B.  95,  s.  c.  6  B.  &  C.  373. 
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BANK  OF  ENGLAND. 


BANK  OF  ENGLAND. 

It  is  tli«  duty  of  tbe  Gorernor  and  Comptnj  of 
tlie  Bank  of  England  to  prerent  tlie  entxy  of  a 
transfer  of  stock  standing  in  their  books,  until  tber 
are  satisfied  tbat  tbe  person  claiming  to  make  such 
transfer  is  duly  autboriaed  to  do  so ;  and,  therefore, 
wbere,  under  a  forged  power  of  attorney,  stock  is 
illegally  transferred,  sucb  stock  in  lair  continues  tbe 
property  of  tbe  stockholder  whose  stock  is  so  ille- 
gally transferred,  and  it  is  tbe  bank,  and  not  such 
stockholder  or  tbe  new  proprietor  of  sucb  stock,  who 
is  to  suffer  by  sucb  transfer ;  the  original  stock- 
bolder  being  entitled,  at  the  expense  of  tbe  bank, 
to  a  replacement  of  his  stock  and  the  diridends 
thereon.  Misprision  of  felony  being  a  misdemeanor, 
and  punishable  not  by  any  forfeiture,  but  by  fine 
and  imprisonment ;  the  mere  concealment  of  tbe 
existence  of  sucb  forgery  by  the  stockholder,  in  the 
absence  of  proof  of  assent  to,  or  adoption  of,  sucb 
forgery  on  bis  part,  will  not  operate  to  direst  the 
right  of  action  of  sucb  stockholder,  which  vested 
immediately  on  such  illegal  transfer  being  permitted. 
Davis  T.  tk€  Bank  of  England,  3  Law  J.  C.P.  4, 
1.  c.  S  Bing.  S95. 

In  an  action  on  tbe  case,  charging  a  breach  of 
duty,  every  fact  which  contributes  towards  shewing 
the  doty  must  be  expressly  stated  ;  and  the  omis- 
sion of  any  one  fact  in  the  statement  cannot  be  aided 
by  verdict. 

Accordingly,  in  an  action  against  the  Bank  of 
England,  for  not  paying  dividends  on  stock,  it  is 
necessary  to  state,  among  other  facts,  tb^t  diey  ac- 
tually received  tbe  amount  of  tbe  dividends  from 
government;  and  a  count  omitting  to  state  tbat 
net  was  held  to  be  defective,  even  after  verdict 
Bank  of  England  ▼.  Davit,  4  Law  J.  k.B.  145,  s.  o« 
5  B.  &  C.  185,  s.  c.  7  D.  &  R.  828. 

Where  bank  stock  was  specifically  bequeathed, 
—it  was  bolden,  tbat  in  the  absence  of  the  legatee's 
dissent,  tbe  bank  were  bound  to  transfer  it  to  tbe 
executor ;  because,  until  tbe  executor  consents,  the 
legatee  is  not  entitled  to  the  legacy.  The  bank 
having  refused  to  make  such  transfer,  a  decree  was 
made  with  costs  against  them.  FranUin  v.  Bank 
tf  England,  4  Law  J.  Cbanc.  214,  s.c  1  Russ.  575. 

An  sction  lies  against  tbe  Bank  of  England  for 
onraasonable  delay  in  tbe  passing  of  a  power  of  at* 
tomey  to  transfer  stock.  Sutton  r.  the  Bank  of 
England,  1  C.  &  P.  194,  s.  c.  1  R.  £c  M,  5f . 


BANK  NOTES. 

Whether  a  lost  Bank  of  England  note  has  been 
transferred  fairly  and  bmtd  fido,  in  tbe  ordinary 
oonrse  of  business,  is  a  question  for  tbe  juzr*  Egan 
r,  Thrtlfall,  5  D.  &  R.  386. 

Where  a  Bank  of  England  note  for  «£500  was  lost 
in  London,  among  othen,  in  September  1824,  by  a 
servant  of  banken  there,  and  tbey  immediately  ad- 
vertised its  loss,  and  in  April  following,  the  note 
was  presented  for  change  by  a  stranger,  at  a  countiy 
bank  in  Lincolnshire,  and  tbe  clerk  changed  it  for 
smaller  notes  of  sucb  bank,  without  asking  any  ques- 
tions of  tbe  bolder,  as  to  bow  be  became  possessed 
of  it :  Held,  in  an  action  of  trover  by  the  London 
banken,  that  it  was  properly  left  to  tbe  jury  to  say, 


whether  they  bad  used  due  diligenoe  in  advertisiii|^ 
the  lost  notes,  and  giving  intelligence  of  tbe  rob- 
bery ;  and  whether  tihe  clerk  of  tiie  country  bankers 
bad  exeroised  due  caution  in  changing  a  note  of 
sucb  value  for  a  stranger,  without  firet  making  some 
inquiry  into  the  manner  in  which  be  became  pos- 
sessed of  it; — and  tbe  jury  having  found  a  ver- 
dict for  tbe  plaintiffs,  on  the  ground  tbat  there  bad 
been  a  want  of  due  caution  on  the  part  of  tbe  defen- 
dants, tbe  Coort  refused  to  disturb  it.  Snow  r. 
Peaeoeh,  4  Law  J.  C.P.  120,  s.  c.  3  Bing.  406,  s.c. 
f  C.  &  P.  215. 

Where,  on  Friday  at  1  o'clock,  a  servant  took 
country  bank  notes  in  payment  for  goods,  and  did 
not  give  them  to  bis  master  until  3  o*cIock  on  Sa- 
turday, and  tbe  bank  stopped  payment  at  4  o'clock, 
— it  was  bolden,  tbat  tbe  master  bad  not  been  guilty 
of  laches,  in  not  presenting  tbe  notes  before  the 
bank  stopped.    Jamet  v.  Holditeh,  8  D.  &  R.  40. 

A  peraon  receiving  a  stolen  bank  note,  without 
a  knowledge  of  the  larceny,  is  entitled  to  maintain 
trover  against  a  cashier  of  the  bank,  who  refuses  to 
pay  it,  and  retains  tbe  note  at  tbe  request  of  the 
party  robbed.  Miller  v.  Race,  2  Ken.  189,  s.  o.  i 
Burr.  452. 


BANK  STOCK. 

The  dividends  of  the  moiety  of  a  residaary  fand, 
invested  in  bank  annuities  in  tbe  name  of  exeeuton, 
being  given  to  A ,  during  his  life,  be  assigns  bis 
right  and  title  to  tbem  to  B,  npon  certain  trusts,  of 
which  the  fint  is  to  secure  an  annuity  granted  by 
bim  to  B  ;  but  no  notice  of  this  charge  is  given  to 
the  executora ;  A  subsequently,  for  valuable  consi- 
deration, assigns  tlie  dividends  to  C,  who  has  no 
knowledge  of  tbe  former  aasignment,  and  before  he 
concludes  bis  agreement,  or  pays  his  money,  in- 
quires of  tbe  executora  as  to  the  state  of  tbe  fund, 
and  is  informed  by  them,  that  tbey  will  pay  him  the 
dividends :  Held,  tbst  C*s  priority  of  notice  will 
prevail  over  B's  priority  of  assignment,  and  tbat  C 
IS  entitled  to  tbe  dividends  in  preference  to  B. 
DearU  t.  HaU,  2  Law  J.  Cbanc.  62. 

A  tenant  for  life  of  the  "interest,  dividends, 
profits  and  proceeds"  of  bank  stock,  was  bolden  not 
entitled  to  the  principal,  but  only  dividends  of  a 
bonus  declared  on  such  stock,  under  a  resolution  of 
the  general  court,  and  56  Geo.  3.  c.  96,  althoagb 
residuary  legatee  of  the  testator's  estate ;  and  his 
executora  charged  with  costs  of  a  suit  for  transfer- 
ring such  banut  to  tbe  revenionen,  but  allowed  the 
expenses  of  taking  out  administration  de  bonit  mon  to 
theoriginsl  testator.  Hoopor  v.  BMtitor,  M'Clel . 527. 


BANKRUPT. 

(A)  Peesons  liable  to  become  Bankrupt. 

(B)  Acts  op  Bankruptcy. 
(a)  Departing  the  realm, 

(fr)  Departure   from  dwelling-house,  and 

othonoiee  absenting  himself 
(c)  Beginning  to  keep  haute, 
(^d)  Fraudulent  conveyance  or  transfer. 
(«)  Lying  in  prison* 
(f)  Compounding  with  petitioning  creditor. 


BANKRUPT. 
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(C)  Op  the  PETtTioNiNO  Creditor. 
(a)  Who  may  be. 

(b^  Dutiet  and  liabilities. 

(c)  Debt,  amount  and  nature  of. 
{d)  When  contracted, 

(0  Proof  of, -^ost,  H.  V. 

(D)  Of  the  Commission. 

(a)  Striking  the  docket. 
(ft)  Opening  the  commistion. 
(e)  Declaring  the  bankruptcy. 

(d)  ErroTM. 
(«)   Validity  of. 
if)  Effect  of. 

kg)  Second  eommitsion. 
(A)  Costs. 

(E)  Op  the  Messenger. 

(F)  Op  the  Provisional  Assignee. 

(G)  Of  the  Commissioners. 
fa)  Authority, 

[b)  Duty. 
jc)  Liability, 
^d)  Etamination  before, 

(e)  Commitment  by. 

(f)  Proceedings  on  habeas  corpus. 
(H)  Proof  of  Debts. 

(a)  In  general. 

(6)  Creditor's  election. 

(c)  Judgments. 

(d)  Mortgages. 

(«)  Contingent  demands, 
if)  Marriage  articles. 


s 


(|)  AnmtitTes, 
(A)  Apprentices. 


(i)   Bands. 

(At)  Biltsaf  Exchange  and  Promissory  Notes, 
{/)   Cous  and  damages, 

!«)  Executors, 
n)  Trustees, 
(o)  Sureties, 
(p)  tiff ct  of  proving. 
( '  )  Ov  Set-off  and  mutual  Credit. 
(K)  Op  the  Assignees. 
(a)  Choice  of. 
(ft)  Rights. 

(c)  Liabilities. 

(d)  Removal  of. 

(L)  Of  the  Assignment. 
(^)  Of  the  conveyance. 
(ft)  Of  the  bankrupt's  property,  real  and 
personal. 

(c)  Property  of  the  bankrupt's  wife. 

(d)  Tnist  property. 

(0  Reputed  ownership, 

^^(f)  Voluntary  settlement. 
(M)  Of  Relation. 

(a)  Payments  made  by,  to,  and  on  aecouni 
of,  the  bankrupt. 

(ft)  Other  dispositions  of  the  bankntpt's  pro- 
perty. 

(e)  Judgments  and  executions, 

(d)  Noticeof  the  act  of  bankruptcy. 
N)  Of  Partners.  '   ^ 

P)  Of  the  Dividend. 

(P)  Op  the  Bankrupt.         # 

(a)  Surrender. 

(ft)  Other  duties. 

(e)  Rights  and  ptiviUges. 
{d)  Altcwanci. 


i 


(e)  Of  the  surplus. 

if)  Of  actions  and  tuitt  by  and  agalisi  a 
bankrupt. 

(Q)  Of  the  Certificate. 

(a)  Form. 

(ft)  Signature. 

(r)  Staying. 

(d)   Recalling. 

(0  Where  void. 

if)  Pfect  of. 

(g)  Bankrttpt*s  liability  on  a  newnromise. 
(R)  Op  a  Supersedeas. 

(a)  Causes  for. 

(ft)  Practice  upon  petitions  to  suversede. 

(c)  Efect  of. 
(S)  Suits  IN 'Equity. 
(T)  Actions  at  Law. 
(U)  Pleading. 
(V)  Evidence. 

(a)  In  general. 

(ft)  Notice  to  dispute. 

^c)  Of  the  debt,  trading,  and  act  of  bank- 
ruptcy. 

id)  Admissibility  of  depositions  and  proceed- 
ings under  the  commission, 

(e)  Competency  of  Witnesses. 
(W)  Practice  of  the  Court  on  petition 

IN  Bankruptcy. 
(X)  Of  Costs. 
(Y)  Of  THE  Solicitor. 
(Z)  Of  the  Jurisdiction  of  tri  Griat 
Seal. 


(A)  Persons  liable  to  become  Bankrupt. 


[See  Sut.  6  Gea  4.  o.  16.  s. «,— ^  Law  J.  Sut  15.] 

On  the  question  being  raised,  whether  a  clergy- 
man could  be  a  bankrupt,  this  Court  directed  an 
issue  at  law.  Gawthome  r.  Meymott,  2  Ken.  fO, 
Chanc. 

Whether  a  person  engaged  in  the  Greenland  whale 
fishery,  who  has  made  three  purchases  of  oil,  at  dis- 
tant periods,  and  sold  one,  is  a  trader  within  the 
meaning  of  1  Jac.  1.  c.  15.  s.  S,  is  a  question  for 
the  jury. 

Semble — that,  under  these  circumstances,  he  is  not 
a  trader.     Gale  r.  Ha  If  knight,  3  StArV  56.  [Abbott] 

It  is  a  question  for  the  jury  to  decide,  whether  a 
man  who  buys  merchandize,  and  represents  himself 
as  a  dealer,  and  offers  goods  in  exchange,  but  who  does 
not  buy  to  sell  again,  is  subject  to  the  bankrupt  laws. 

But,  if  it  appears  that  he  has  bought  goods,  &o. 
in  connexion  with  others,  to  carry  on  a  system  of 
fraud ;  it  is  not  a  trading  within  the  meaning  of  the 
bankrupt  laws.  Millekin  v.  Brandon,  1  C.  &  P.  580. 
[Abbott] 

A  person  who  purchases  dead  horses,  expressly 
for  tfae  sustenance  of  his  own  dogs,  but  sells  their 
skins  and  bones,  is  not  a  trader  within  the  bankrupt 
statutes.  Summersett  v.  Jarvis,  6  B.  Mo.  55,  s.  c. 
3  B.  &  B.  9. 

An  innkeeper,  as  such,  was  not  a  trader,  under 
the  bankrupt  laws,  previous  to  6  Geo.  4 ;  neither  was 
an  innkeeper,  selling  wine  and  brandy,  anJ  other 
liquors,  by  the  dozen,  to  customers  out  of  liis  inn, 
necessarily  a  trader.    WilUtt  ▼.  Thomas,  t  Chit.  651. 

A  person  haring  no  stock  in  trade,  who  buys 
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BANKRUPT— (Act  of  Bankkuptcy). 


goods  of  A,  and  sells  them  to  B,  io  his  own  name, 
is  a  trader. 

But  a  person  who  sold  goods  hy  commission  was 
not,  previous  to  the  6  Geo.  4.  c.  16,  subject  to  the 
bankrupt  laws.  Doe  d,  Barraud  t.  Lawrence,  S  C. 
Ac  P.  134.  [Abbott] 

The  widow  of  a  lirery-stable-keeper  and  horse- 
dealer  purchased  horses  to  let  out  to  hire,  and  occa- 
sionallj  sold  some,  but  had  taken  out  no  licence : 
Held,  that  this  was  sufficient  to  constitute\  trading 
within  the  meaning  of  the  bankrupt  laws;  and 
where,  on  the  judge's  intimating  such  an  opinion, 
the  defendant's  counsel  acquiesced,  and  the  question 
of  trading  was  not  left  to  the  juiy,  the  Court  refused 
to  grant  a  new  trial.  Martin  r.  Nightingale,  4  Law 
J.  C.P.  1«7,  s.  c.  3  Bing.  421. 

A  husband  being,  in  right  of  his  wife,  seised  of  a 
farm  during  the  coverture,  converts  the  soil  into 
bricks,  of  which  he  manufactures  and  sells  great 
quantities :  he  is  not  a  trader  within  the  meaning 
of  the  bankmpt  laws.  £x  parte  Burgeis,  5  Law  J. 
Chanc.  182,  s.  c.  2  G.  &  J.  183. 

A  commission  of  bankrupt  cannot  be  supported 
against  a  person  under  age.  0'^rt#n  t.  Currie,  d 
C.  &L  P.  283.  [Burrough] 

(B)  Acts  of  Bankruptcy. 

[See  the  several  acts  of  baokruptcy  specified  in 
the  third  and  fire  following  clauses  of  6  Geo.  4.  o. 
16,-3  Law  J.  Stat.  15.] 

(a)  Departing  the  realm. 

Going  abroad  being  an  equivocal  act,  and  depart- 
ing the  realm  being  a  continuing  act  of  bankruptcy : 
Held,  that  letters  written  bj  the  party  absconding, 
during  his  departure  and  absence,  shewing  the  mo- 
tive of  bis  departure,  were  admiasiUe  in  evidence, 
and  sufficient  to  establish  an  act  of  bankruptcy ;  but 
statements  or  declarations  of  a  bankrupt  made  at  a 
time  long  subsequent  to  the  departure,  or  uncon- 
nected with  the  state  of  his  mind  at  the  time,  are 
not  receivable.  Rmvnon  t.  Haigh,  2  Law  J.  C.P. 
130,  8.  c.  2  Bing.  99,  s.  c.  1  C.  £  P.  77,  s.  c.  9  B. 
Mo.  217. 

(6)  Departure  fiom  dwetting'houee  and  otherwim 
abtenting  himulf. 

To  constitute  an  act  of  bankruptcy,  by  a  debtor 
absenting  himself,  in  order  to  delay  creditors,  it  is 
not  indispensably  necessary  that  a  creditor  ahould 
be  delayed.     Halfen  v.  Homer,  1  C.  &  P.  108.  [Park] 

An  omission  to  keep  an  engagement  to  meet  a 
creditor  at  a  given  place,  without  any  intention  to 
delay  creditors,  is  not  an  act  of  bankruptey.  Tucker 
y.  Jones,  2  Bing.  2,  s*  c.  as  Toleman  t.  Jones,  9  B. 
Mo.  24. 

If  a  debtor  make  an  appointment  to  meet  and  pay 
his  creditor,  at  a  certain  time  and  place,  and  fail  in 
keeping  his  appointment,  this  will  be  an  act  of  l^nk- 
ruptcy,  with  intent  to  delay  the  creditor,  unless  tlie 
csuse  of  failure  he  satisfactorily  explained.  Widger 
Y.  Browning,  5  Law  J.  K.B.  77. 

Two  partnera  left  their  shop,  under  the  pretence 
of  getting  bills  discounted  to  pay  their  creditors,  and 
told  their  ahopman,  if  any  person  called,  to  make 
some  excuse,  and  say  they  were  not  in  the  way. 
On  the  following  day,  the  shopman,  without  any 
further  directions,  denied  them  to  a  creditor,  alUiongh 


they  were  then  at  home :  Held,  that,  in  the  ahaanM  of 
evidence  of  the  bankrupts*  having  actually  tried  to 
get  the  bills  discounted,  the  jury  were  warranted  in 
finding  they  had  left  the  place  to  delay  creditors. 
Deffie  V.  Desanges,  8  Taunt.  671. 

If  a  trader  absents  himself,  not  in  order  to  avoid 
a  creditor,  with  whom  he  has  made  an  appointment, 
but  merely  to  avoid  the  execution  of  a  bait-bond, 
which  he  bad  undertaken,  on  being  discharged  out 
of  custody  from  an  arrest,  to  execute,*  this  is  not  an 
act  of  bankruptcy.  Schooling  v.  Lee,  3  Stark.  149. 
[Abbott! 

A  trader  appointed  a  creditor  to  meet  him  at  bis 
house  on  a  particular  day,  the  creditor  accordingly 
went,  when  the  trader'a  wife  said  that  her  husband 
was  gone  ont ;  and  having  waited  for  more  than 
half  an  hour,  the  creditor  went  away,  the  bankrupt 
not  having  returned :  Held,  that  it  was  properlr 
left  to  the  jury  to  say,  whether  the  trader  had  leR 
his  house  to  avoid  or  delay  a  creditor ;  and  they 
having  found  in  the  affirmatire,  the  Court  refused 
to  disturb  the  verdict  Charrington  r»  Brown,  4 
Law  J.  C.P.  141. 

(e)  Beginning  to  keep  haute. 

An  act  of  bankruptcy  is  committed  by  a  denial  to 
a  collector  of  the  King's  taxes.  Sanderson  ▼.  Lafe- 
rest,  1  C.  &  P.  46.  [Burrough] 

The  denial  of  a  trader  to  a  peraon  who  calls  to 
inform  him  of  the  dishonour  of  a  bill,  is  an  act  of 
bankruptcy,  without  further  proof  of  the  party  be- 
ing a  creditor,  if  the  bankrupt  so  considered  him. 
Bleasby  r,  CrouUy,  2  C.  &  P.  213.  [Best] 

A,  a  trader  at  W,  on  coming  to  London,  went  to  the 
counting-house  of  C,  where  he  generally  transacted 
business  with  other  persons ;  however,  he  desired  C 
to  deny  him  to  a  ereditor,  and  concealed  himself  in 
C's  house  when  the  creditor  called  :  Held  to  esta- 
blish an  act  of  bankruptcy.  Curteis  v.  WHUs,  4  D. 
&  R.  224,  s.  c.  1  R.  dc  M.  58,  s.  c.  1  C.  &  P.  211. 

If  a  man  has  a  private  house  and  a  place  of  busi- 
ness, a  denial  at  the  former  to  a  creditor,  is  an  act 
of  bankruptcy.  Park  v.  Prosser,  1  C.  &c  P.  176. 
[Abbott] 

A  trader  ordered  hie  servant  to  say,  that  he  was 
not  at  home  if  any  creditors  called,  and  he  was  ao* 
cordingly  denied,  but  was  at  that  period  ill  in  bed : 
Held,  that  it  was  properly  left  to  the  jury,  whether 
this  was  a  beginning  to  keep  house  with  an  intent 
to  commit  an  act  of  bankruptcy,  and  that  they  were 
warranted  in  finding  that  it  was.  Latarus  r. 
Waithman,  5  B.  Mo.  313. 

On  the  20th  of  May  a  partner  in  a  banking  firm 
having  been  arreated  at  his  private  dwelling,  distant 
several  miles  from  the  bouse  of  business,  and  baring 
^promised  to  execute  a  bail-bond  when  required,  im- 
mediately ordered  his  servants  not  to  let  into  the 
house  any  person  whom  they  did  not  know,  as  he 
was  fearful  of  being  arrested  again  ;  on  the  21st  the 
doors  were  kept  shut,  and  no  person  was  admitted 
until  it  had  been  ascertained  from  the  window  who 
the  opplicant  was  :  Held,  that  although  no  creditor 
was  actually  denied,  an  act  of  bankruptcy  was  com- 
mitted on  that  morning.  Harvey  v.  Ramsbottom,  1 
Law  J.  K.B.  25,  s.  c.  1  B.  &  C.  55,  s.  o.  8  D.  &  R. 
142. 

Where  a  trader  confined  in  the  King's  B«Bch 
prison  obtained  a  day.rule  and  went  to  his  place  of 
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busioMft,  and  ixmtead  of  retarnisg  to  the  r^Ias,  slept 
at  lus  house,  and  causad  the  shop  to  be  closed  earlier 
than  usual,  and  ordered  himself  to  be  denied  to  the 
derk  of  a  creditor :  Held,  that  this  was  auflicient 
evidence  to  constitute  an  act  of  bankniptey ;  and 
that  it  waa  proper!  j  left  to  the  jury  to  say,  whether 
the  shutting  up  toe  shop  at  an  earlier  hour  than 
usual,  was  not  done  as  a  colour  to  enable  the  party 
to  cause  himself  to  be  denied  to  his  creditors. 
Hugket  Y.  GUman,  3  Law  J.  C.P.  199,  8.  o.  10  B. 
Mo.  480,  8.C.  1  C.  &  P.  St. 

((f)  Fraudulent  conveyance  or  transfer. 
[See  post,  L.] 

An  act  of  bankruptcy  is  committed  within  ike 
meaning  of  the  1  Jac.  1.  c.  15,  by  a  trader  convey? 
iag  all  hia  property  to  a  particular  creditor.  Wors- 
ley  r.  Demattos,  2  Ken.  218,  b«  c.  1  Barr«  467.  - 

^here  a  lease  was  to  become  Toid,  upon  asaigii* 
ment  without  the  lessor's  consent^ — it  was  holden; 
that  the  lessee  having  assigned  aQ  hia  property, 
real  and  personal,  to  the  trustee,  for  the  benefit  of 
his  creditors,  had  not  thereby  foHeited  the  lease, 
such  deed  amounting  to  an  act  of  bankruptcy.  Do$ 
d,  Lhyd  v.  Powei/,  5  B.  &  C.  308,  ■•  o.  8  D.  &  R^ 

A  fair  and  bond  Jide  sale  of  the  wholeof  aindec's 
property  is  not»  of  itself,  an  act  of  bankruptcy^ 

The  party  who  impeaches  the  sale  of  the  whole  of 
a  bankrupt  8  property,  must  shew  sobm  &ct8  from 
which  fraud  may  be  infeixed.  Bjoh  t.  Hajftodc,  5 
Law  J.  K.B.  210. 

Where  A  and  B,  being  in  embatraaaed  oiicnm- 
stances,  oouTeyed  to  C  all  the  machinery  in  their 
mills,  and  all  the  machinery  to  be  substituted  ill 
lieu  Uiereof,  to  secure  3,0%9i.  9<.  7d.,  with  interest, 
defeasible,  however,  upon  the  payment  of  that  anm 
with  interest,  by  instalments  of  50/.  in  each  succeed- 
ing month,  but  had  other  property  :  Held,  that  this 
was  not  per  m  an  act  of  bankruptcy,  but-  that  it 
ahonld  have  been  left  to  the  jury  to  Bay,  whether 
the  conveyance  was  a  fraudulent  p^ferenoe.  Balme 
V.  Mutton,  tY.&L  J.  101. 

(«)  Lying  in  Prison* 

To  constitute  an  act  of  banloruptcy,  by  lying  in 
priaon  for  two  months,  the  whole  of  the  day  of  aneat 
might  be  reckoned*  Suunderson  v.  Gregg,  3  Stark. 
72.  [Abbott] 

An  act  of  bankruptcy  waa  complete  by  lying  in 
priaon  two  months,  even  though  the  bankrupt  had 
the  benefit  of  day-rules,  and  was  seen  once  at  his 
own  shop  during  that  period.  Soames  v.  Watts,  1 
C.  &  P.  400.  [Best]  [See  6  Geo.  4.  c.  16.  s.  5, 
whereby  lying  in  prison  for  21  days  is  declared 
an  act  of  bankruptcy.] 

An  eacape  is  not  constituted  within  21  Jac  1.  c. 
19.  s.  2,  b^  a  prisoner  being  carried  through  another 
county,  with  permission  of  the  sheriff,  and  calling 
upon  hia  attorney ;  hence  the  bankruptcy  will  run 
from  the  day  of  the  arrest  Baby  ?•  Rose,  2  Ken. 
173,  8.  c.  1  Burr.  437. 

Qu^tro,  whether  the  act  of  bankruptcy,  by  lying 
in  priaon  twenty-one  days,  under  the  stat  6  G.  4. 
c  16.  s.  5,  have  relation  back  to  the  first  day  of  the 
imprisonment  1  Tucker  v.  Barrow,  3  C.  &  P.  85, 
8.  c.  1  M.  &  M.  137.  [Tenterden] 


(/)  Compounding  with  Petitioning  Creditor. 

Where,  the  bankrupt's  assets  in  the  hands  of  the 
assignee  are  greater  than  the  amount  of  hia  debts, 
and  the  creditors  who  have  proved  consent  to  the 
supersedeas,  and  the  .petitioning  creditor  receives  the 
whole  amount  of  hia  debt,  interest,  and  costs,  it  if 
not  a  compounding  within  the  8th  section  of  6  Geo. 
4.  c  16.     £i  part#  Smith,  2  G,  &  J.  291. 

(C)  Op  the  Petition ihg  CuEDiTor.. 

(a)  Who  may  be* 

A  cemmisaton  ia  not  ralid,  where  a  married 
woman,  as  petitioning  creditor,  in  reapect  of  a  debt 
doe  to  her  ia  autre  droit,  atrikes^the  docket  alone, 
without  the  husband  .joining.  £c  parte  Mogg,  6 
Law.  J.  Chanc.  162,  s.  c.  2  G.  &  J.  397. 

To  eoable  a  secretary  to  a  company  to  sue  out  a 
•eoanMi^ion,  particular,  words  mostbe  ua4il ;  there- 
fore, where  a  private  atatuteauthoriaed  an  insatanee 
society  to  sme  and  be  sued  in  the  name  of  their  aeore* 
tary,  and  to  commence  all  actions  and  suits  in  hiA 
name  as  nominal  plain tifF,^^It  waa  held,  th<it  those 
words  did  not  eomprahend  a  pedtionfor  a  commis- 
sion. Guthrie  v.  Fi^,  3  B.  &  G.  .178,  s.  c.  5  D.  & 
R.>24,  B.  c.  3  Stark.  153. 

(6)  Duties  and  Liabilities. 

.  Where  a  petitioning  creditor,  previona  to  issuing 
a  commission,  had  taken  out  exscution.  against  the 
bankrupt,  for  part  of  the  debt  on  which  the  uommia- 
sian  issued,  the  Court  directed  him  to  fuiniab  the 
asaigneea  with  the  particulars  of  bis  debt,  and  the 
time  at  which  it  was  contracted.  Ex  pmrte  Glover, 
2  G.  &  J.  60. 

A  petitioning  creditor,  under  a  separate  commia- 
sion,  will  be  ordered  to  exhibit  the  proceedings,  in 
order  to  support  a .  subsequent  joint  oommission. 
Ex  parte  Harrieon,  2  G.  &  J.  135. 

Where  the  bankrupt's  assets  in  the  hands  of  the 
assignees  are  greater  than  the  amount  of  lis  debta 
and  the  creditors  who  have  proved  consent  to  the 
eupersedeas,  and  the  petitioning  creditor,  reooivea  the 
whole  amount  of  his  debt,  interest  and  oiists,  it  is 
not  a  compounding  within  the  8th  section  (tf  6  Geo. 
4.  c.  16.     Ex  parte  Smith,  2  G.  &  J.  291. 

The  petitioning  creditor  is  liable  to  the  messenger 
for  his  charges  for  services  before  the  P8ity  is  de- 
clared a  bankrupt,  although  there  be  a  due  declara- 
tion of  bankruptcy ,  and  the  messenger's  bill  is  ordered 
by  the  commissioners  to  be  paid  by  the  assignee  out 
oftheeaUte.  Burwood  v.  Cant,  2  C.  ^  P.  123. 
[Abbott] 

(c)  Debt,  amount  and  nature  of. 

Interest  cannot  be  added  to  the  prinoiiwl  doe  on 
a  bill  of  costs,  so  as  to  constitute  a  vaUd  petitioning 
creditor's  debt.  In  re  Burgess,  8  Taunt.  660,  a.  c. 
2  B.  Mo.  745. 

To  prove  a  good  petitioning  creditor's  debt,  it  must 
be  shewn,  that  on  the  specific  day,  as  much  as  100/. 
was  due.   Gresley  v.  Price,  2  C.'&  P.  48.  |  Abbott] 

A  good  petitiouiog  creditor's  debt  is  not  proved 
by  shewing  that  the  bankrupt  has  drawn  or  indorsed 
a  bill  for  ,^100,  which  is  dishonoured,  unless  it  ap- 
pear, that  the  acceptor  has  made  default  Giles  r. 
PoweU,  2  C.  &  P.  259.  [Best] 

The  petioning  creditor  having  given  a  cheque  on 
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bis  hukm,  to  ft  penon  wbo  aftenrtids  became 
bcokmpt ;  asd  rach  pelitioiiiiig  eneditor  being  ap- 
pointea  one  of  bis  aaaigneee,  and  becomingpoaaeaied 
of  bia papeia :  Held,  tbat  the  pajraMot  of  tbe  cbeqoe 
muat  be  prored,  in  order  to  conatitate  tbe  petition- 
ing cieditor's  debt*  BUatby  r,  Crtmity,  4  Law  J. 
CP.  136,  a.  e.  3  Bing.  430,  a.  e.  f  C.  &  P.  213. 

A  commiaaion  may  iaaoe  at  tbe  inatanee  of  a  era- 
ditor,  wboie  debt  baa  been  omitted  in  tbe  aebedale 
by  an  inaoWent  wbo  bad  obtained  bia  diaebarge. 
£ar  parte  ShuttUwarth,  2  G.  &  J.  68. 

Before  application  for  tbe  anbstitntion  of  a  new 
petitioning  creditor'a  debt  to  aupport  tbe  commia- 
aioD,  tbe  one  on  wbicb  it  waa  founded  muat  be  ex* 
ponged.  Ex  parte  Ckappell,  2  G.  Ac  J.  131 :  a.  P.  In 
n  WiUiams,  5  Law  J.  Cbanc.  76. 

(d)  When  contracted, 

A  debt  barred  by  tbe  Statute  of  Limitatiomi  ia 
not  a  ralid  debt,  to  aupport  a  petition  for  a  commia- 
aion of  bankruptcy.  [Bat  by  tbe  new  Bankrupt 
Act,  6  Geo.  4.  c.  16.  a.  18,  if,  after  adjudication 
under  a  commiaaion,  tbe  petitioning  cieditor'a  debt 
be  found  inauificient  to  auppoit  tbe  commiaaion,  tbe 
Lord  Cbancellor,  upon  tbe  petition  of  any  creditor 
who  baa  proved  a  auflicient  debt,  may  order  tbe 
commiaaion  to  be  proceeded  in ;  proYided  tbe  debt 
of  the  aecond  petitioning  creditor  baa  not  been  in- 
curred anterior  to  that  of  the  firat]  Gregory  t. 
HurriU,  4  Law  J.  K.B.  262,  a.  c.  5  B.  &  C.  341, 
a.c.8D.&R.  270. 

Where  a  writ  baa  been  iaaned  and  continuances 
entered,  tbe  Statute  of  Limitationa  doea  not  apply, 
ao  aa  to  deprire  the  creditor  of  bia  right  to  iaaue  a 
commiaaion  of  bankruptcy  againat  hia  debtor.  Gre^ 
gory  T,  HurrUi,  1  Law  J.  C.P.  115,  a.  c.  1  Bmg. 
324. 

Where,  in  an  action  by  the  aaaignee  of  a  bankrupt, 
for  gooda  aold  by  the  latter  to  the  defendant  before 
tbe  bankruptcy,  it  did  not  appear  that  a  petitioning 
creditor'a  debt,  amounting  to  «£100,  bad  been  con- 
tracted within  aix  yeara  before  the  auing  out  of  the 
commiaaion,  and  the  jury  found  a  rerdict  for  the 
aiaignee, — Uie  Court  refused  to  diaturb  it.  Mavor 
T.  Pyne,  4  Law  J.  CP.  S6,  a.  c.  3  Bing.  285,  a.  o. 
2  C.  &  P.  91. 

Tbe  petitioning  creditor'a  debt  muat  hare  ariaen 
whilst  tbe  trader  waa  in  buaineaa ;  but  the  circum- 
stance of  his  diacontinnin^  trade,  doea  not  prerent 
the  iaauing  of  a  commiaaion.  Doe  d»  Barraud  ▼. 
Lawrence,  2  C.  &  P.  134.  [Abbott] 

Where  a  petitioning  creditor'a  debt  arises  on  a 
note  indorndt  or  a  bill  accepted,  by  the  baukrupt, 
eridence  muat  be  gi^en  that  tbe  indoraement  or  ac- 
ceptance waa  prior  to  the  oct  of  bankruptcy :  the 
mere  production  of  the  instrument,  bearing  an  earlier 
date,  u  inauflicient.  Cowie  r.  HarrU,  1  M.  &  M. 
141.  [Tenterden] 

(D)  Op  the  Commission. 
(a)  Striking  the  Docket, 

Tbe  circumstance  of  the  affidarit  of  debt,  on 
atriking  tbe  docket,  haring  been  sworn  before  the 
solicitor  suing  out  the  commission,  is  no  ground  of 
superaedeaa.    In  re  El  ford,  2  G.  &  J.  65. 

Where  a  commiaaion  iaaued  on  the  petition  of  a 
Bolvent  partner,  who  waa  one  of  the  aaaignees  of 
bis  bankrupt  co-partoer,  in  reapect  of  a  partnerahip 


debt ;  It  waa  beld  regnlar,  tboogb  die  oUier  tMig- 
Bees  were  not  joined  in  tbe  aiidaHt.  Er  parte 
Blakey,  1  O.  &  J.  197. 

In  order  to  make  a  anflScient  petitioning  creditor'a 
debt,  A  and  B  bad  to  join ;  and  in  making  their 
affidaTit,  upon  atriking  tbe  docket,  tbe  amount  of 
one  of  the  debta  was  misstated :  Held,  that  a  sup- 
plemental affidavit  might  be  made  without  new 
bonda ;  and  tbat  it  waa  not  eaaential  that  tbe  bond 
and  affidavit  aboold  bear  tbe  aame  date.  Ex  pmrte 
Maugham  and  Smith,  1  G.  &  J.  365. 

After  a  valid  act  of  bankruptcy,  a  commiaaion 
may  iaaue  at  the  inatanee  of  the  bankrupt.  Shav  v. 
fTtlliams,  1  R.  &  M.  19. 

Tbe  first  regular  docket  in  the  office  baa  the 
priority.  £r  parte  Stoeker  and  CoUine,  1  G.  &  J. 
249. 

Held,  tbat  a  docket  waa  ragulariy  atinek  after 
the  y.  C.  bad  pronounced  an  order  for  tbe  aoper- 
aeding  of  a  commiaaion  againat  tbe  aame  party,  on 
the  production  of  tbe  neoeaaary  conaenta,  but  before 
tbe  order  waa  drawn  up.  £Jr  parts  Bower,  1  G.  & 
J.  262. 

A  docket  atmck  with  an  act  of  bankruptcy,  npon 
tbe  belief  by  the  creditor  that  an  act  of  bankruptcy 
bad  been  committed,  will  aupport  a  commiaaion  under 
a  aubaeqnent  act.  Ex  peuu  Webttar — Ex  parte 
StouAouu,  2  G.  &  J.  252. 

A  commismon  of  bankrupt,  aned  out  after  the 
atatute  6  Geo.  4.  c  16,  came  into  operation,  on  an 
act  of  bankruptcy  eommitted  before  the  paasingof 
that  atatute,  cannot  be  aupported.  Maggu  v.  Hunt, 
5  Law  J.  CP.  130,  a.  c  4  Bing.  212. 

A  atatute  authorising  a  company  to  sue  and  be  aued 
in  the  name  of  their  aecretary,  doea  not  empower 
the  aecretary  to  sue  out  s  commission  of  bankruptcy 
as  upon  a  debt  due  to  himaelf.  Guthrie  v.  Fieke, 
3  Stark.  151.  [Abbott] 

'  (6)  Opening  the  Committion. 

The  time  for  opening  a  commiaaion  will  be  en- 
larged, where  the  witneaa,  who  is  to  prove  the  act 
of  bankruptcy,  aecretea  himaelf  in  concert  with  tbe 
bankrupt.    In  re  Hayes,  1  G.  &  J.  255. 

(e)  Declaring  the  Bankruptcy. 

Tbe  advertisement  of  bankruptcy  in  tbe  Gaaette 
will  be  delayed  upon  an  affidavit  made  by  tbe  cre- 
ditora  for  tbat  purpose.  But  it  will  not  be  delayed 
on  the  application  of  tbe  bankrupt.  Anon,  1  Law  J. 
Chanc.  92.  « 

In  the  abaence  of  a  defect  on  the  face  of  the  pro- 
ceedings, the  Court  will  not  auapend  tlie  advertiae- 
ment  of  the  bankruptcy  in  the  Gaaette.  Ex  parte 
Aineworth,  2  G.  &  J.  89. 

(d)  Errort. 

A  commission  against  L.  H.  M.  of  Finsbury  Square, 
in  the  city  of  London,  inatead  of  the  oouoty  of  Mid- 
dleaez,  not  a  material  miadeacriptiou.  Ex  parte 
Smith,  1  G.  Ac  J.  256. 

A  mianomer  in  the  bankrupt's  name,  in  a  com- 
miaaion, may  be  amended  before  it  baa  been  pro- 
ceeded in.     Ex  parte  Harman,  2  G.  &  J.  25. 

But  a  deaeription  in  acommisaion  consistent  with 
tbe  one  in  wbicb  tbe  bankrupt  carriea  on  bia  trade, 
ia  aufficient,  though  it  be  not  the  legal  deaeription 
of  reaidence.     Ex  parte  Wride,  2  G.  oc  J.  99. 
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Where  a  eommissioner  was  misnamed  in  a  com* 
miasion,  and  after  the  bankruptcy  declared,  motion 
was  made  for  leare  to  amend,  the  Court  ordered 
the  other  commissioners  to  proceed  to  a  new  adju- 
dication.    In  re  Barber,  3  G.  &  J.  81. 

A  commission  wholly  omitting  to  describe  the 
bankrupt  of  the  place  where  he  bad  chiefly  been 
known  as  a  trader,  is  bad,  though  the  last  place  of 
trading  be  correctly  described.  Ex  parte  Parrey, 
t  G.  &  J.  U5, 

The  omission  to  describe  the  bankrupt,  ss  of  the 
place  where  he  actually  traded,  is  fatal.  Ex  parte 
BeadUs,  3  G.  &  J.  f43. 

(e)  Validity  of,  when  and  how  to  be  dieputed. 

As  to  what  ia  a  fraudulent  commission,  see  Ex 
parte  Gone,  $  G.  &  J.  319. 

The  Court  allowed  a  general  demurrer  to  a  bill 
for  want  of  equity,  by  the  assigneea  of  a  bankrupt, 
to  restrain  an  action  by  him,  to  try  the  validity  of 
the  commission.  Kirkpatrick  v,  Dennett,  1  S.  &  S. 
408. 

Where  the  parties  to  an  alleged  concert  make 
affidarits  to  support  the  commission,  which  are  not 
BO  satisfactory  as  to  enable  the  Court  to  come  to  a 
conclusion,  the  Court  will  direct  an  issue  to  try  the 
concert,  and  will  direct  the  parties  thereto  to  be 
examined  at  law.     Ex  parte  Carter,  1  G.  &  J.  S26, 

An  iasue.  directed  upon  the  bankrupt*a  petition 
for  a  supersedeas,  to  try  the  yalidity  of  a  commia- 
sion  of  bankrupt,  having  been  found  against  the 
bankrupt,  and  be  having  submitted  to  the  verdict, 
and  his  petition  having  been  dismissed,  he  will  be 
restrained  from  afterwards  bringing  any  action  to 

Question  the  validity  of  the  commission.     Anon,  1 
aw  J.  Chanc.  35. 

A  perspn  who  has  obtained  his  discbarge  out  of 
custody,  on  the  ground  of  bankruptcy,  cannot  after- 
wards dispute  the  validity  of  the  commission  in  a 
court  of  law :  the  commission,  if  objectionable, 
must  be  superseded  in  equity.  Watum  v.  Wace,  5 
B.  &  C.  153,  s.  c.  7  D.  &  R.  633. 

Where  a  party  intends  to  dispute  the  validity  of 
a  commission,  and  brings  an  action  against  the 
person  who  caused  it  to  be  issued  :  Held,  that  he 
cannot  require  particulars  of  the  act  of  bankruptcy, 
on  "Which  such  commission  is  to  be  supported. 
Hughet  V.  Gilman,  3  Law  J.  C.P.  130. 

No  objection  can  be  taken  to  the  validity  of  a 
commission  of  bankrupt,  unless  the  requisite  notice 
be  given,  although  the  objection  appears  upon  the 
proceedings,  and  requires  no  evidence  to  support  it. 
Sevan  v.  Lewit,  1  Sim.  376. 

Where  the  bankrupt  acquiesces,  the  Lord  Chan* 
cellor  will,  upon  petition,  restrain  him  from  dispu- 
ting his  commission  at  law.  Ex  parte  Leigh,  in  re 
CUmghtan,  3  G.  &  J.  333. 

A  petitioning  creditor,  on  whose  affidavit  a  com- 
mission issues,  cannot  afterwards  dispute  the  valid- 
ity of  the  commission.  Ledbetter  v.  Scott,  6  Law  J. 
C.P.  147,  8.  c.  4  Bing.  633.  s.  c.  1  M.  &  P.  597. 

Where  a  commission  of  bankrupt  is  impeached 
by  a  creditor,  and  the  debt  which  he  claims  is  al- 
leged to  be  usurious,  it  ought  to  be  sacertsined  that 
the  bankrupt  is  indebted  to  him,  before  the  validity 
of  the  commission  is  inquired  into  at  hia  instance. 
Ex  parte  Hudton,  3  Russ.  456. 

A  reference  to  the  commissioners  to  review  the 


proof  of  the  trading,  and  of  the  petitioning  ersditor's 
debt,  substituted  for  the  trial  of  an  iaaue  as  to 
the  validity  of  the  commission.     Ex  parte  Hudeon, 

3  Russ.  456. 

(J^  Effect  of  a  Commistion, 

The  Statute  of  Limitations  does  not  run  against  a 
debt  after  a  commission  of  bankrupt  has  issued.  Ex 
parte  Rou,  3  G.  &  J.  46. 

(^)  Second  Commitnofi. 

A  second  commission  againat  a  bankrupt  who  baa 
not  obtained  his  certificate  under  a  previoua  sub- 
sisting commission,  is  void  at  law.  Hillw,  Wileon, 
6Law  J.  K.B.  137. 

One  set  of  commissioners  not  being  able  to  pro- 
ceed, from  the  death  of  one  on  their  list,  the  Court 
permitted  another  commission  to  issue  upon  the 
same  docket,  directed  to  another  lisL  Ex  parte 
Stead,  1  G.  &  J.  301. 

Under  s  second  commission,  the  writ  of  super- 
sedeas of  the  first,  is  sufficient  proof  of  its  having 
issued.    Ledbetter  v.  Scott,  6  Law  J.  C.P.  147,  s.  e. 

4  Bing.  633,  s.  c.  1  M.  &  P.  397. 

After  a  bankrupt  had  not  paid  I5f.  in  the  pound, 
under  a  second  commission,  he  became  a  bankrupt 
again :  Held,  that  the  last  commission  wss  voidable, 
and  not  absolutely  void.  Todd  v.  Maxfield,  3  B.  & 
C.  333,  s.  c.  5  D.  &  R.  358. 

In  an  action  to  try  the  validity  of  a  second  com- 
mission of  bankruptcy,  the  former  having  been  su- 
perseded, as  being  founded  on  a  concerted  act  of 
bankruptcy,  the  Court  refused  to  order  the  bank- 
rupt'a  books  and  papers  to  be  produced  to  the  assig- 
nees, under  the  second  commission,  on  the  ground 
that  the  application  should  have  been  made  to  the 
Lord  Chancellor.      Wition  v.  Legge,  7  B.  Mo.  400« 

Although  it  may  appear  from  the  depositions, 
tbat  a  prior  act  of  banicruptcy  has  been  committed, 
the  Court  will  not,  in  the  absence  of  evidence,  pre- 
sume, that  the  petitioning  creditor  was  cognisant  of 
the  facL  Thaekrah  v.  Wood,  3  Stark,  141.  [Abbott] 

Quaere — Whether  the  assignees  under  a  second 
commission  of  bankrupt,  (the  first  commission 
having  been  superseded)  can,  by  petition,  call  the 
messenger  under  the  first,  to  account  for  property 
possessed  and  disposed  of  by  him  under  the  first 
commission,  without  bringing  the  assignees  under 
the  first  commission  before  the  court  1  In  re  Howard 
4  Gibbe,  1  Law  J.  Chanc.  31. 

A  commission  directed  to  new  commissioners, 
cannot  issue  after  judgment  by  another  list  of  com- 
missioners against  the  bankruptcy.  £x  parte  NiehoUt, 
in  re  Sutnmertett,  3  G.  &  J.  366. 

(*)  Costs. 

The  commissioners  have  no  right  to  decline  to 
tax  bills  of  costs,  on  the  g^und  that  the  whole 
business  of  the  commission  is  not  concluded.  Ex 
parteGore,  9  G.6l  J.  117. 

At  the  taxation  of  costs,  before  the  commissioners, 
the  parties  have  a  right  to  attend.  Ex  parte  Palmer, 
3  G.  &  J.  34. 

(E)  Of  the  Messengee. 

Where  a  bankrupt  has  Abandoned  a  petition  for  a 
supersedeas,  and  haa  joined  in  a  conveyance  of  part 
of  hia  property,  and  solicited  and  procured  the  re- 
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quiiito  tignfttoras  to  his  certificate,  the  Coart  will 
restnin  bim  from  proceeding  in  «n  sctioti  against 
the  messenger,  impeaching  the  raliditj  of  the  com- 
mission.    Ex  parte  Cutten,  1  G.  &  J.  317. 

The  messenger,  under  a  commission,  may  main- 
tain an  action  against  the  petitioning  creditor,  for 
his  ehai'ges  as  messenger  doe  before  the  choice  of 
assignees,  although  the  party  has  been  declared  a 
bankrupt,  and  the  messenger  s  bill  has  been  ordered, 
by  the  commissioners,  to  be  paid  by  the  assignee 
out  of  the  estate.  Burwood  y.  Kantt  2  C.  &  P.  123. 
[Abbott) 

The  assignee  of  a  bankrupt  is  not  liable  to  the 
messenger  for  fees  due  to  bim  before  the  choice  of 
the  assignees,  although  he  continne  to  employ  him 
afterwards.  Burwood  r.  Felton,  9  Law  J.  K.B.  204, 
a.  c.  3  B.  &  C.  45,  s.  c.  4  D.  &  R.  621. 

The  messenger  cannot  sustain  an  action  for  his 
fees,  if  he  was  priry  to  a  fraud  in  respect  of  which 
the  commission  has  been  superseded.  Ex  partt 
Rawtinnmt  3  Law  J.  Chanc.  54. 

Where  a  messenger  is  possessed  of  property, 
under  n  commission  which  has  been  superseded  ; 
the  Court  will  order  him  to  account  for  tlie  same  to 
the  assignees  under  a  subsequent  ooraniission.  Ex 
parte  Shaw,  2  G.  &  J.  73. 

llje  6  Geo.  4.  c.  16,  authorizing  magistrates  to 
grant  warrants  to  search  for  the  goods  of  a  bank- 
rupt, in  the  houses  of  third  persons,  means,  that 
the  wairant  is  to  be  giren  to  the  messenger,  and  not 
a  constable.  Sly  v.  Stevenson,  2  C.  &  P.  464.  [Best] 

(F)  Of  thb  Provisional  Assignee. 

A  &  Co.  and  6  &  Co.  respectively  carried  on 
the  business  of  bankers  at  M.  B  &  Co.  became  bank- 
rupts ;  and  at  the  period  of  the  act  of  bankruptcy, 
the  two  banks  held  notes  and  other  securities  of 
each  other,  to  nearly  the  same  amount.  I'he  provi- 
sional assignee  of  S  &  Co.  knowing  that  fact,  pre- 
sented and  obtained  payment  of  the  notes  of  A  &  Co. 
partly  at  their  bank,  and  portly  at  their  agent's 
house  in  L,  who  did  not  know  in 'what  situation  the 
parties  stood :  Held,  that  A  &  Co.  might  recover 
the  amount  so  received,  against  the  provisional 
assignee,  in  nn  action  for  money  had  and  received. 
Edmemis  v.  Netpman,  1  B.  &  C.  418,  s.  c.  2  D.  & 
R.  568. 

Whore  the  commissioners  execute  a  provisional 
assignment,  the  reasons  for  adopting  that  measure 
ought  to  be  stated  on  the  proceedings.  £2  parte 
NorriSt  1  G.  &  J.  237. 

(G)  Of  the  Commissioners. 

(a)  Authority, 

Commissioners  of  bankrupt  are  hot  authorized  by 
the  5  (1C0.  3.  c.  30,  to  enlarge  the  time  for  the  dis- 
closure of  the  bankrupt's  estates  and  effects,  beyond 
the  limited  period.  Claughtanr,  Leigh,  1  Law  J. 
K.B.  183.  s.  c.  1  B.  &  C.  652,  s.  c,  2  D.  &  R.  831. 

A  bankrupt  who  has  been  apprehended  under  a 
judge's  warrant,  may  be  examined  by  the  commis- 
sioners, altliough  the  time  for  his  surrender  has  ex- 
pired ;  and  if  Uie  answers  given  by  him  are  sati^-- 
factory,  he  may  be  discharged,  unless  indicted  ;  or 
they  may  when  necessary  commit  him  for  another 
examination.     Er  parte  Hunt,  2  J.  &  W.  560. 

The  Court  wiH  not  order  a  creditor,  whose  proof 
Ins  been  admitted,  snd"wh<^  refoses  to  produce  to 


tlie  commissioners  books  and  accounts  relating  to  his 
dealings  with  the  bankrupt's  estate,  to  produce  them 
before  the  commissioners. 

Sembte — That  the  commissioners  have  power  to 
examine  him,  with  respect  to  the  statements  and 
entries  in  his  books,  and,  in  default  of  satisfactory 
answer,  to  commit  him. 

The  Great  Seal  cannot  give  the  commissioners  a 
power,  which  the  law  has  not  given  them  ;  but  it 
will  lend  its  assistance  to  enforce  obedience  to  the 
authority  given  them  by  the  statute,  where  they 
have  not  power  to  punish  for  disobedience.  Ei 
parte  WooUey,  2  Law  J.  Chanc.  147,  s.  c.  1  G.  & 
J.  395. 

The  allowance  by  the  commissioners  of  the  as- 
signees* sccounts  can  only  be  revised  by  the  Court 
as  to  the  principle  upon  which  they  have  proceeded, 
and  not  as  to  the  consideration  of  the  ouantufn  of 
the  allowance.     Ei  parte  Anthony,  2  G.  oc  J.  55. 

If  the  creditors  consent  to  a  supersedeas,  and  all 
the  commissioners,  except  one,  are  dead,  the  sur- 
viving commissioner  will  be  directed  to  certify  to 
the  Lord  Chancellor  the  names  of  the  creditors  who 
have  proved.     Ex  parte  Wallis,  1  G.  &  J.  25. 

Commissioners  of  bankrupt,  under  the  statute 
6  Geo.  4.  0.  16.  s.  SS,  may  issue  a  warrant  for  the 
apprehension  of  a  person  who  has  failed  to  appear 
before  them  in  obedience  to  a  summons,  althougli 
the  fact  of  service  of  the  summons  has  not  been 
verified  upon  oath.  But  in  snch  a  caste  they  take 
upon  themselves  the  responsibility  of  shewing  the 
fact,  that  the  person  was  summoned. 

The  question  as  to  the  reasonableness  of  the  notice 
g^ven  by  summons  to  a  person  to  attend  the  com- 
missioners, is  a  question  for  a  jury.  Grocock  v. 
Cooper,  1  Law  J.  K.B.  265,  s.  c.  8  B.  &  C.  211, 
8.  c.  2  M.  &  R.  76. 

(6)  Duty. 

It  is  tlie  duty  of  the  commissioners  M  proceed  in 
the  commissions  as  they  come  before  them,  without 
reference  to  any  other  commission  against  the  same 
party.     Ex  parte  'Pryee,  2  G.  &  J.  161. 

It  is  the  duty  of  tJie  commissioners,  under  whose 
direction  a  sale  is  to  be  held,  to  ascertain  the  expenses 
of  the  sale,  as  directed  by  the  general  order  of 
March,  1794.     Ex  parte  Mathew,  1  G.  &  J.  342." 

(e)  LiubilUy. 

An  action  of  trespass  does  not  lie  against  com- 
missioners of  banlcnipt  for  committing  a  witness, 
who  does  not  answer  to  theii*  satisfaction,  when 
examined  by  them  concerning  the  estate  and  effects 
of  a  bankrupt.  Doswell  v.  Tmpeij,  1  Law  J.  K.B. 
99,  s.  c.  1  B.  &  C.  163,  s.  0.  2  D.'&c  H.  350. 

(<f )  Examinatitm  bifore. 

Where  a  question  is  put  to  a  bankrupt,  whether 
be  had  not  within  stx  months  prior  to  the  commis- 
sion, e:tecuted  two  conveyances  of  his  estate  and 
effects,  or  part  thereof,  to  his  son,  and  he  answered 
**  not  to  my  knowledge ;"  it  was  held,  that  this 
answer  was  sufficiently  explicit,  no  further  question 
being  put  to  him.     NorruU  case,  2  J.  fie  W.  43ff. 

(«)-  Comnuimtnt  hym 

In  the  warrant  of  the  coAfniSsf oners  cumin Kfing 
a  banlrmpt,  the  whole  of  the  eXMiiiiatfon  ougfif  to 
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be  set  forth,  ind  not  merely  that  part  of  it,  in  which 
the  answerf  of  the  bankrupt  to  the  questions  put  to 
him  were  deemed  unsatisfactory.  In  r«  Tomlinet 
t  Law  J.  Chaoc.  1^0. 

If  a  bankmpt  be  committed,  under  a  warrant  of 
the  commissioners,  for  not  answering  satisfactorily, 
it  must  set  forth  all  the  questions  and  all  the  answers. 
Tomlin't  case,  1  G.  &  J.  373. 

Held,  that  a  single  question,  followed  by  a  direct 
answer,  which  question  is  unvaried  in  terms,  and 
not  followed  up  by  any  further  examination  respect- 
ing the  transaction,  which  has  excited  the  suspicion 
of  the  commissioners,  is  not  a  sufficient  ground  to 
justify  a  commitment   Walker'i  cote,  1  G.  &  J.  371. 

A  warrant  stmting  that  Tarioos  questions  had  been 
propoaed,  '*  and  among  others  the  following"  is  de- 
fective.    Lawrence's  com,  S  G.  &  J.  209. 

A  warrant  is  defective  which  refers  to  documents 
in  a  former  examination,  without  setting  them  forth, 
so  as  to  enable  the  judge  to  decide  upon  the  same 
information  as  the  commissioners  possessed.  Price's 
eam,9G.S£j.9U. 

A  warrant  is  defective  which  refers  to,  without 
setting  out,  previous  examinations,  and  without 
which,  the  Court  cannot  judge  of  the  sufficiency  of 
what  appears.     HoototCs  case,  <  G.  &  J.  SS15. 

The  omiteion  to  set  out  a  previous  examination, 
does  not  vitiate  a  commitment  upon  a  distinct  ground. 
Atkinsons  case,  2  G.  &  J.  218. 

The  warrant  of  committal  of  a  bankrupt  being  by 
mistake  dated  the  2nd  March  instead  of  the  2nd 
February  :  Held,  that  this  is  not  such  an  error  as 
can  be  amended  under  the  18th  section  of  5  Geo.  2, 
c.  30,     Ex  parte  M*Gee,  6  Mad.  206. 

On  a  question  of  the  legality  of  the  commitment 
of  a  witness  by  commissioners  of  bankrupt,  all  the 
questions  and  answers  must  be  looked  at  as  forming 
one  examination ;  and  a  witness  cannot  be  commit- 
ted for  not  answering  as  to  his  belief  of  the  intention 
of  the  bankrupt,  unless  other  parts  of  his  examina- 
tion shew  such  belief  to  be  material  with  reference 
to  the  person,  trade,  dealing,  or  estate  of  the  bank- 
rupt Ex  parte  Baxter,  6  Law  J.  K.B.  124,  s.  c.  7 
B.  h  C.  675.  s.  c.  1  M.  &  R.  572. 

If  commissioner!  of  bankrupt  order  the  bankrupt 
to  be  imprisoned  under  a  warrant  of  commitment, 
for  not  answering  a  question  put  to  him  by  them 
satisfiictorily,  and  it  does  not  appear  on  the  face  of 
•Qch  warrant,  that  the  answer  was  altogether  unsa- 
tisfactoiy,  or  that  he  ouglit  to  have  been  interrogated 
further,  the  Court  will  order  a  writ  of  habeas  corpus 
to  issue,  to  bring  op  the  bankrupt  before  them,  in 
re  WHlment,  3  Law  J.  C.P.  144. 
^  If  a  bankrupt  be  committed  without  any  protec- 
tion, a  detainer  may  be  lodged  agpiimst  him  by  the 
assignee,  between  the  time  of  applying  to  be  re- 
examined and  his  examination.  Ex  parte  Wright, 
9G.it  J.  202. 

Where  the  last  examination  of  a  bankrupt  was  re- 
peatedly adjourned,  in  order  that  he  might  produce 
a  written  account ;  and  the  bankrupt  referred  to  a 
written  account  as  the  only  mode  of  explaining  his 
trade  and  dealings  ;  and  the  last  adjournment  was 
made  upon  his  assurance,  that  he  would  produce 
such  account,  if  further  time  was  given  :  Held,  that 
such  account  not  being  produced,  nor  any  satisfac- 
tory reason  given  for  not  producing  it  on  the  day  to 
which  the  adjournment  was  made,  the  commissioners 
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were  justified  in  committing.    Stanley  Goddard's 
ease,  1  G.  &  J.  45. 

Where  a  bankrupt  was,  after  repeated  examina- 
tions, finally  committed  by  the  commissioners  for 
not  satisfactorily  answering,  the  Court  of  King's 
Bench  granted  a  mandamus  conditionally  to  the 
commissioners  to  issue  their  warrant  for  a  further 
examination,  on  a  suggestion  that  the  bankrupt  was 
desirous  of  fully  disclosing  his  estate  and  effects. 
In  re  Bromley,  3  D.  &  R.  310. 

(f)  Proceedings  on  habeas  corpus. 

Notice  must  be  given  to  the  assignees,  when  a 
bankrupt  has  been  committed  by  the  commissioners, 
and  is  brought  up  by  habeas  corpus  ;  and  notice  on 
Saturda3r  afternoon,  for  Monday,  is  not  sufficient, 
unless  his  right  to  be  discharged  is  perfectiy  clear. 
Bromley's  case,  2  J.  &  W.  453. 

A  person  who  is  lawfully  committed  by  commis- 
sioners of  bankrupt  for  not  giving  satisfactory 
answers  to  their  questions,  may  cause  himself  to  be 
brought  by  habeas  corpus  before  them,  in  order  to  his 
giving  satisfactory  answers ;  but  he  must  himself 
bear  tiie  expense.  Ex  parte  Baxter,  6  Law  J.  K.B. 
369,  B.  c.  8  B.  &  C.  344,  s.  c.  2  M,  &  R.  467. 

(H)  Proof  of  Debts. 
(a)  In  general. 

Where  a  creditor  is  disabled  by  age  and  imbecility 
of  mind  from  proving,  by  his  own  oath,  a  debt 
against  the  estate  of  a  bankrupt,  the  commissioners 
will  be  directed  to  admit  the  proof  upon  such 
evidence  as  shall  be  satisfactory  to  them,  though  the 
debt  be  of  considerable  amount.  Ex  parte  Clarke, 
2  Russ.  575. 

A  petitioning  creditor  allowed  to  prove  her  debt, 
at  the  opening  of  the  commission,  by  affidavit.  Ex 
parte  Wise,  4  Law  J.  Chanc.  115. 

A  proof  cannot  be  made  by  one  person  on  behalf 
of  several  creditors,  entitled  to  prove,  unless  from 
necessity  or  by  consent.  Ex  parte  tlie  Bank  of 
England,  2  G.  Ac  J.  S6S. 

Although  a  party  is  not  precluded  from  proving  a 
debt  under  a  commission  of  bankruptcy,  because 
there  is  a  question  to  be  tried  concerning  it ;  yet,  if 
a  dividend  be  announced,  its  payment  on  that  debt 
will  be  suspended.  Ex  parte  Ackroyd,  1  G.  &  J. 
391. 

The  commissioners  ought  not  to  reject  the  proof 
of  a  debt  against  the  bankrupt's  estate,  on  the  ground 
that  the  creditor  has  received  payment  of  part  of  it, 
under  such  circumstances  as  to  render  it  question- 
able whether  he  ought  not  to  refund  that  payment 

The  proper  course  is  to  allow  the  proof,  but  to 
retain  the  dividends  upon  it  till  the  question  is  de- 
termined.    Ex  parte  Ackroyd,  2  Law  J.  Chanc.  158* 

If,  after  an  arrest  and  before  the  return  of  the  writ, 
the  defendant  become  bankrupt,  and  obtain  his  cer- 
tificate, the  bail,  as  the  bail-bond  was  not  forfeited, 
are  dischai^ed,  and  the  debt  consequently  proveable 
under  the  commission.  Littlewood  v.  Crowther,  3  D. 
&  R.  533. 

A  bankrupt  was  appointed,  by  his  assignees,  to 
be  their  agent  for  getting  in  his  estate.  He  had  had 
many  dealings  with  merchants  in  America.  After 
his  bankruptcy,  the  proceeds  of  a  ship,  consigned  to 
him  before  that  event,  came  to  his  hands  whilst 
acting  as  such  agent.     The  Court  held,  that  those 
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merelmU  could  prore  under  the  commission  for 
those  proceeds.  Ogden  r.  Peele,  3  Law  J.  K.6. 100. 
Equitable  creditors  cannot  prove  their  debts  under 
%  decree  for  (be  proof  of  debts,  without  a  declara- 
tion of  their  right  by  the  Court,  or  some  special 
direction  to  the  Master.  Therefore  one  partner 
having  died,  and  the  surviving  partners  afterwards 
becoming  bankrupt, — creditors,  by  promissory  notes 
of  the  original  partnerahip,  cannot,  under  a  common 
decree,  prove  tbeir  claims  against  the  estate  of  the 
deceased  partner.  BcwUi  v.  Yorh,  X  Law  J.  Chanc. 
134. 

(b)  CrtditOTi*  election. 

Vihere  a  party  tenders  the  claim  or  proof  of  a 
debt  under  a  commissico,  he  is  entitled  to  the  judg- 
ment of  the  commissioners,  upon  his  right  to  prove 
or  claim  before  he  discharges  the  bankrupt  or  relin- 
quishes his  action ;  but  the  bankrupt  must  be  dis- 
charged, and  the  action,  and  all  the  benefit  from  it, 
relinquished,  before  the  claim  or  proof  is  admitted 
upon  the  proceedings.  Ex  parte  Frith,  1  G.  &  J. 
165. 

Proving  one  debt  under  a  commission,  does  not 
preclude  die  creditor  from  electing  to  sue  for  another. 
Bridget  v.  Mills,  4  Bing.  18. 

A  creditor  for  goods  sold  may  prove  on  a  bill  for 
part  of  the  debt,  and  proceed  at  law  on  a  bill  for  die 
remainder,  which  he  had  negotiated  before  the 
bankruptcy,  and  taken  up  after  the  proof.  Ex  parte 
Siy,  J  G.  &  J.  163. 

(c)  JudgmentM, 

The  46  Geo.  S.  applies  to  a  judgment  for  damages 
And  costs  in  assumpsit;  and,  consequently,  such 
judgment  is  a  debt  proveable  under  a  commission  of 
bankrupt,  though  final  judgment  be  not  entered  up 
until  after  a  commission  issues.  Ex  parte  Birch,  3 
Law  J.  K.B.  118,  a.  c.  4  B.  &  C.  880,  s.  c.  7  D.  5c 
R.  436. 

The  defendant,  in  an  action  of  tort,  became  a 
bankrupt,  and  afterwards  obtained  his  certificate. 
The  plaintiff  signed  judgment  between  the  day  of 
the  act  of  bankruptcy  and  that  of  the  commission 
issuing:  The  Court  held,  that  under  46  Geo.  3, 
e,  135,  the  judgment  was  a  debt  which  might  have 
been  proved  under  the  commission,  and  discharged 
the  defendant  out  of  custody,  who  had  been  taken 
on  a  capiat  ad  tatisj'aciendum.  Robituoti  r.  Vale,  % 
Law  J.  K.B.  171,  s.  c.  2  B.  &  C.  762,  s.  c.  4  D.  & 
R.430. 

A  judgment,  though  in  an  action  of  tort,  signed 
in  the  term  after  a  commission  of  bankrupt  has  issued 
against  the  defendant  in  the  same  term,  will  relate 
back  to  the  firat  day  of  the  term,  so  as  to  enable  the 
plaintiff  to  prove  under  the  commission,  snd  the  de- 
fend  ant  to  be  relieved  by  his  certificate.  Greenmay 
T.  Fiihtr,  6  Law  J.  K.B.  34,  ■.  c.  7  B.  &  C.  436, 
1.  c.  1  M.  &  R.  S30. 

(d)  Mortgagee, 

Petitioner  being  aaequiUble  mortgagee  of  lands 
of  the  bankrupt  A  B,  for  the  sum  of  ItOO/.,  ad- 
vances to  him  the  further  sum  of  1350/.,  and  takes  a 
warrant  of  attorney  to  secure  the  last-mendoned 
sum  :  afterwards  the  bankrupt  executes  to  the  peti- 
tioner a  conveyance  of  the  lands,  in  trust  to  sell ; 
and  after  payment  of  the  1200/.  and  interest,  to  pay 


the  surplus  to  the  bankrupt ;  and  on  the  day  on 
which  the  conveyance  ia  executed,  judgment  is 
entered  up,  and  execution  levied  under  the  warrant 
of  attorney  for  the  1350/.,  and  part  of  that  sum  is 
satisfied  by  the  levy:  Held,  that  the  petitioner  was 
not  entitled  to  tack  the  residue  of  tlie  judgment  debt 
to  the  mortgage.     Ex  parte  Pettit,  2  G.  &  J.  47". 

An  equitable  mortgagee  held  to  be  entitled  to  the 
produce  of  the  mortgaged  estate,  from  the  time  of 
presenting  his  petition  tor  a  sale.  Ex  parte  Bignold, 
2  G.  &  J.  273,  (Leach.  V.  C.)  But  contrd,  per 
Eldon,  Lw  C,  who  held,  he  was  not  entitled  to  the 
rents  and  profits  previous  to  the  sale.  Ex  parte 
Alexandre  2  G.  &  J.  275. 

(«)  Contingettt  detnandi, 

[See  6  Geo.  4.  e.  16.  s.  56.] 

A  debt,  payable  after  a  certain  period  of  notice, 
is  proveable  under  a  commission,  although  notice 
may  not  have  been  given  before  the  bankruptcy. 
ClnytoH  V.  Gosling,  4  Law  J.  K.B.  176,  s.  c.  5  B. 
&  C.  360,  8.  c.  8  D.  &  R.  110. 

Where  money  was  lent  upon  condition,  that  six 
months'  notice  should  be  given  before  repayment 
was  required, — it  was  holden,  upon  the  bankruptcy 
of  the  borrower,  not  a  debt  proveable  in  the  absence 
of  proof  that  notice  had  been  given.  Ex  parte 
Dntcnman,  2  G.  &  J.  85. 

Where  two  yeara*  interest  had  been  paid  on  a 
promissory  note,  which  purported  to  become  doe 
after  three  monthi*  notice ,  proof  was  allowed,  under 
^  commission  issued  againatthe  maker,  altliough  no 
such  notice  had  been  given;  the  payment  of  interest 
evidencing  that  the  parlies  dealt  with  the  note  as  an 
immediate  debt.     Ex  parte  Algar,  2  G.  &  J.  1. 

(/)  Marriage  Artielee, 

A  sum  covenanted  by  the  husband  to  be  paid  when 
demanded  by  the  trustees,  on  the  request  of  the 
wife,  is  proveable,  if  demanded  before  the  bank- 
ruptcy.    Ex  parte  Blenchley,  2  G.  &  J.  174. 

(g)  Annuilietm 

The  rule  in  bankruptcy  applicable  to  the  ralne  of 
an  annuity,  is  not  influenced  by  the  state  of  the 
money  market.     £x  parte  Webh,  2  G.  &  J.  29. 

Since  the  6  Geo.  4,  on  proof  of  an  annuity,  the 
commissioners  are  not  at  liberty  to  enter  into  the 
consideration  of  the  altered  health  of  the  annuitant. 
And  if  the  consideration  be  property,  and  not 
money,  the  price  paid  by  the  grantee  for  that  pro- 
perty is  not  the  criterion  of  value,  provided  such 
value  be  altered  by  accidental  circumstances.  £r 
parte  Fislier,  2  G.  &  J.  102. 

An  annuity  was  purchaaed  by  B  from  C,  throo^ 
the  agency  of  D,  to  whom  the  money  was  paid,  as 
C's  agent,  and  placed  to  his  account ;  D  soon  after- 
wards became  bankrupt :  Held,  (in  the  absence  of 
proof,  that  the  grant  of  the  annuities  was  merely 
colourable,  and  contrived  for  the  purpose  of  obtain- 
ing B*s  money,  in  payment  of  the  debt  due  from  C 
to  the  bankrupt ;)  that  B  could  not  prove  the  con- 
sideration paid  for  the  annuides  under  the  commis- 
sion, against  D.     Ex  parte  Shaw,  tG.U  J.  106. 

(A)  Apprentices, 

Where  an  apprendce  fe^  has  been  paid,  but  the 
articles  hire  not  been  executed  from  inattention, ~> 
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on  the  banlnnptey  of  tbe  mtiter,  the  father  is  enti- 
tled to  «  return  of  part  of  tbe  premium,  under  the 
6  Geo.  4,  c.  16,  e.  49.  Ex  part9  Haynn,  f  G.  & 
J.  Itf . 

(0  Bmuif. 

Where  a  creditor  held  a  bond  aa  a  security,  and 
special  circumstancea  appeared,  the  Court  refused 
to  direct  its  sale ;  but  allowed  the  creditor  to  prove 
his  whole  debt  under  the  commission.  Ex  parte 
SmUh,  t  G.  &  J.  105. 

(Jlc)  Bilit  9fexehang§  and  frommonf  notai. 

Where  part  of  the  account  between  two  merean* 
tile  honsea  which  hare  become  bankrupt,  consists  of 
bills  that  may  be  proved  against  both  estates,  there 
can  be  no  proof,  in  respect  of  those  bills,  as  between 
the  two  houses,  unless  uere  is  a  surplus  after  satisfy- 
ing the  holders  of  the  bills.  Ex  parte  Rawion,  and 
£3:  parte  Lloyd,  1  Jac.  274. 

C  &  Co.beiug  embarrassed,  the  Dank  of  England 
agreed  to  adrance  them  40,000/.  upon  acceptances 
or  the  friends  of  C  &  Ca  Tbe  acceptances  were 
ffiTen ;  and  tbe  acceptors,  or  in  case  of  any  of  them 
dying,  declining,  omitting,  or  ceasing  to  renew,  any 
substituted  acceptors,  were  secured  by  C  &  Co.  as- 
signing to  trustees,  for  that  purpose,  certain  property 
in  America.  Two  of  theae  acceptanoea  were  thus : 
C  &  Co.  drew  a  bill  on  1  and  W  I  for  2,500/.,  which 
they  accepted,  and  that  was  indorsed  by  C  &  Co.  to 
the  bank ;  R  accepted  another  bill  to  that  amount, 
drawn  by  I  and  W  1,  which  was  also  giren  to  the 
bank.  The  bills,  when  they  became  due,  were  re- 
newed :  before  the  renewed  acceptance  of  I  and  W I 
became  due,  they  atopped payment;  and  R,  tbe  ac- 
ceptor, being  called  upon,  he  obtained  an  acceptance 
from  C  T  T,  and  indorsed  it  to  the  bank,  and  the 
acceptance  of  I  and  W  I  was  thereupon  delivered 
to  him :  I  and  W  I  becoming  bankrupt,  R  proved 
the  amount  of  their  acceptanoea  in  bis  possession, 
and  received  18t.  in  the  pound  :  Held,  on  appeal, 
that  the  proof  was  right.    £x  parte  Hunter,  <  G.  & 

J.r. 

Tbe  drawer  of  certain  bills  having  absconded, 
became  bankrupt  before  they  were  due,  and  never 
aurrendered  to  hia  commission.  His  house  wss  kept 
open  in  the  possession  of  tlie  messenger  till  after 
the  billa  becsme  due.  While  they  were  running, 
the  holder  knew  that  two  persons  were  appointed 
assignees  of  tbe  drawer.  I1ie  acceptor  also  became 
bankrupt  before  the  bills  became  due.  Tbe  holder 
never  gave,  or  attempted  to  give  notice  of  the  dis« 
honour  of  the  bills  to  the  drawer  or  his  assignees : 
Held,  that  the  bills  were  not  proveable  under  the 
commission  issued  against  tbe  drawer,  because  the 
holder  by  his  laches  had  abridged  the  poasible 
remedy  over,  of  the  drawer's  assignees  against  the 
soceptor,  and  had  thereby  made  the  bills  his  own. 
Rhode  ▼.  Proetor,  S  Law  J.  K.B.  188,  s.  c.  4  B.  Ac 
C.  517,  a.  c.  6  D.  &  R.  610. 

Where  a  petitioner  waa  a  creditor  of  the  bankrupt 
on  a  cash  bidanoe,  and  having  given  acceptances  for 
the  bankrupt's  accommodation,  which  acceptanoea 
were  not  paid  at  the  bankruptcy,  and  having  re- 
ceived a  larger  amount  of  hills  of  exchange  and 
promissory  notes  than  the  cash  balance,  which  ^e 
petitioner  had  negotiated,  he  was  not  permitted  to 
prove  the  cash  baluioe,  on  the  principle  of  excluding 


the  unpaid  acceptances  on  both  sides,  or  otherwise. 
Ex  parte  Read,  1  G.  &  J.  f  24. 

If  a  creditor  proves  for  several  bills  of  exchange 
under  a  commission,  and  one  of  them  be  afterwarda 
paid,  the  Court  will  order  so  much  of  the  proof  si 
relates  to  that  bill  to  be  expunged.  Ex  parte  Barratt, 
1  G.  &  J.  Sf7. 

Where  a  London  banker  and  a  country  banker 
both  became  bankrupt,  and  the  London  bninker  was 
at  the  time  of  hia  bankruptcy  in  possession  of  short 
bills,  and  a  mortgage  deposited  with  him  in  the 
usual  course  of  dealing,  as  a  security  against  the 
acceptances  of  the  London  banker,  and  the  assigneee 
of  the  country  banker  did  not  relieve  the  estate  of 
the  London  banker  from  the  outstanding  acceptances : 
Held,  that  the  holders  of  such  acceptanoea  were 
entitled  to  have  a  preference  to  tbe  general  creditors, 
by  having  the  proceeds  of  tbe  short  bills  and  mort- 
gage applied  in  liquidation  of  the  acceptances.  Ex 
parte  Waring,  and  Ex  parte  Inglie,  «  G.  &  J.  403. 

Upon  a  promissory  note  as  follows :—"  Borrowed 
and  received  of  S  D,  August  20, 18 16,  four  hundred 
pounds,  which  I  promise  to  pay,  with  five  per  cent, 
interest  for  the  sum, — it  is  agreed  that  aix  montha' 
notice  shall  be  previously  given  before  payment  ii 
required ;"  and  intereat  was  paid  until  fourteen 
montha  before  the  commission  issued  againat  the 
maker :  although  no  notice  was  given  or  demand 
made  before  the  date  of  aucb  commission,  the  debt 
is  proveable.  Ex  parte  Downman,  in  re  Downman 
and  Offley,  2  G.  &  J.  241 ;  overruling,  s.  c.  2  G. 
&  J.  85. 

(  /  )  Coitt  and  damaget* 

Costs  are  not  proveable  under  a  commission,  if 
the  verdict,  as  well  as  the  judgment,  be  given  after 
the  party  becomea  a  bankrupt ;  though  tembU  that 
the  certificate  is  a  bar.    Ex' parte  Poacher,  1  G.  & 
J.  385. 

Where,  in  an  action  of  contract,  there  is  a  verdict 
before  bankruptcy,  but  judgment  is  not  entered  up 
till  after  bankrup'tcy,  both  tbe  debt  and  costs  aie 
proveable  under  the  commission. 

Where  there  is  a  verdict  proceeding  upon  tort  and 
judgment  after  bankruptcy,  neither  the  damages  nor 
tbe  costs  are  proveable. 

In  no  case  are  costs  proveable  where  the  verdict 
is  not  before  bankruptcy.  Where  the  verdict  is  not 
before  bankruptcy,  the  costs,  though  not  proveable, 
are  barred  by  the  certificate.  Ex  parte  Poacher,  and 
Ex  parte  Parkiiuon,  2  Law  J.  Chanc.  168. 

(m)  Executort* 

An  order  of  court  muat  be  obtained,  before  aa 
executor,  who  has  become  bankrupt,  can  proTO 
under  hia  own  oonuniasion,  a  debt  due  from  him  to 
the  teststor's  estste. 

.  Where  an  order  admits  an  executor  to  prore,  it  i« 
not  declaratory  of  an  anterior  right,  but  is  the  first 
origin  of  his  title  to  prove.  Ex  parte  Shaw,  1  G.  & 
J.  163. 

If  tbe  creditor,  being  also  one  of  the  executon 
of  his  original  debtor,  makes  no  demand  for  nuiny 
years  upon  the  new  firm,  to  pay  the  sum  to  tbe 
original  debtor's  estate,  he  will  not  be  allowed,  after 
the  bankruptcy  of  tbe  new  firm,  to  claim  it  as  a  debt 
due  to  him  from  his  testator*s  assets,  Campbell  r. 
Campbell,  3  Law  J.  Chano.  129. 
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The  execQtora  of  the  petitioning  creditor,  who 
died  between  the  issning  and  Uie  opening  of  the 
commission,  pennitted  to  prove  the  debt  before  the 
commissioners  at  the  opening.  Ex  parte  Winwood, 
1  G.  &  J.  252. 

(»)  Truttees. 

A  and  B  were  trustees  of  a  bequest  of  stock, 
and  the  dividends  were  to  he  paid  h^  them  to  the 
testator's  brother  for  life,  and  at  his  decease,  to 
testator's  sister,  and  upon  the  death  of  the  surriTor, 
to  A  absolutely.    A,  the  surviving  trustee,  became 
bankrupt ;  but  prior  to  his  bankruptcy,  sold  out  the 
stock,  and  applied  the  same  to  his  own  use.     Upon 
a  petition  bj  testator's  sister  and  her  husband  to 
prove  die  value  of  the  stock  sold,  it  was  ordered, 
that  the  value  of  the  stock  so  bequeathed,  should  be 
computed  by  the  conmiissioners,  and  thatthe  husband 
should  be  at  liberty  to  prove  the  amount  of  such 
value,  and  the  divi^nds  in  the  meantime  to  be  paid 
into  the  bank,  subject  to  the  further  order  of  the 
court.     Ex  parte  fairchild  and  wife,  1  G.  &  J.  221. 
A  sum  or  money  being  assigned  to  the  bankrupt, 
as  a  trustee,  to  invest  and  pay  the  interest  to  the 
settlor  for  life,  and  after  as  to  100/.  part  thereof  to 
himself,  for  his  care  and  pains,  and  the  residue  for 
the  benefit  of  A  end  B,  retaining  20/.  a  year  to 
himself  for  his  trouble.  He  never  invested  the  fund, 
but  applied  it  to  his  own  use,  continuing  to  pay  the 
dividends  during  the  life  of  the  settlor,  and  shortly 
after  her  death  became  bankrupt :  Held,  that  the 
parties  entitled  could  onlv  prove  for  the  same,  subject 
to  the  sum  of  100/.,  which,  upon  the  death  of  the 
settlor,  became  the  absolute  property  of  the  bank- 
rupt.    Ex  parte  KeUUwell,  1  G.  &  J .  321 . 

A  bequest  to  J  B  and  J  T,  in  trust  for  the  wife  of 
J  B  during  her  life,  and  after  her  death,  for  the 
children  of  the  wife  of  J  B  and  in  such  shares  as 
J  B  and  his  wife,  or  the  survivor  of  them,  should 
appoint ;  and  if  no  appointment  was  made,  for  all 
the  children  to  share  equally,  and  to  be  divided  at 
twenty-one.  J  B  and  his  wife  had  five  children, 
and  no  appointment  was  made ;  but  J  B  advanced 
and  sold  out  part  of  the  trust  funds  for  J  B  the 
younger  and  6  F  B,  two  of  the  children ;  and  J 
S,  J  B  the  younger,  and  G  F  B  became  bank- 
rupts: Held,  that  M  B  the  younger,  one  of 
the  five  children  who  had  each  a  vested  interest  of 
one-fifth  part  of  the  trust  funds  after  the  death  of 
their  mother,  subject  to  the  power  of  appointment, 
was  entitled  to  prove  one- fifth  part  of  the  trust  funds 
BO  misapplied  sgainst  the  estate  of  J  B,  the  divi- 
dends to  be  paid  into  the  bank,  aubjectto  tiie  further 
order  of  the  court.  E»  parte  Beilby,  1  G.  &  J.  167. 

(o)  Suretia. 

'Where  a  surety  in  a  bond  for  the  bankrupts,  after 
the  failure,  joined  with  the  bankrupts  in  a  new 
bond  to  the  representatives  of  the  creditor,  and  the 
old  bond  was  delivered  up  to  the  surety :  Held,  not  to 
be  equivalent  to  payment  by  the  surety,  so  as  to 
entitle  him  to  prove  under  the  commission.  Ex 
parte  Seneant,  1  G.  &  J.  183;  affir.  on  appeal  s.  c. 
2  G.  &  J.  23. 

A  surety  paying  a  debt  after  proof  made,  is 
thereby  allowed  to  stand  in  the  creditor's  place,  not 
only  with  respect  to  dividends,  hut  in  respect  of  the 
certificate.     Ex  parte  Gee,  1  G.  &  J.  330. 


A  surety  who  discharges  %  debt  after  bit  priom- 
pal's  bankruptcy,  and  after  the  creditor  has  proved^ 
stands  in  the  same  situation  aa  the  creditor  did.  £* 
parte  Houston,  2  G.  &  J.  36* 

The  Court  will  not,  without  the  consent  of  the 
sssignees,  direct  the  proof  of  a  debt  against  a  bank- 
rupt's estate  to  be  made  by  a  party  not  a  creditor, 
but  who,  being  bound  to  indemnify  the  creditor,  it 
entitled  to  the  benefit  of  the  proof.  Ex  paru  the 
Bank  qf  England,  6  Law  J.  Chanc.  14a 

(p)  Effect  of  proving, 

A  creditor  by  proving  a  debt  is,  imder  <he  49 
Geo.  3,  c.  121,  s.  14,  bound  to  discontinos  an 
action  previously  brought  for  another  demand,  bat 
not,  as  it  seems,  an  action  for  a  distinct  demand 
brought  gubiequently.  Ex  partt  Glover,  1  G.  &  J. 
270. 

A  debtor  in  custody  on  a  detainer,  is  not  dis- 
charged at  law  from  such  detainer,  until  hia  bail 
have  justified,  and  a  Judge's  order  for  his  discbarge 
issued ;  and  even  where  such  detaining  creditor  had 
proved  his  debt, — it  was  holden,  that  an  order  for 
the  bankrupt's  discharge  was  essential.  Ex  parte 
Cross,  2  G.  &  J.  100. 

Proving  one  debt  under  a  commission  of  bankmpty 
does  not  predode  the  creditor  from  electing  to  sua 
for  another.  Bridget  v.  Mills,  4  Bing.  18 ;  £c  pmrU 
Sly,  2  G.  &  J.  163. 

A  creditor  who  has  proved,  will,  upon  a  petition 
by  the  assignees,  be  restrained  from  issuing  execu- 
tion against  the  property  of  the  bankrupt  in  the 
possession  of  the  assignees.  Ex  porta  Bemateottig 
2  G.  &  J.  381. 

(I)  Of  Set-off  and  mutual  Credit. 
[See  sec.  50,  6  Geo.  4.] 

If  the  holder  of  a  bill  of  exchange  is  a  debtor  to 
the  bsnkrupt's  estate,  and  has  obtained  the  bill  after 
he  has  had  notice  of  the  bankrupt's  insolvency,  sack 
bill  cannot  be  set  ofiT ;  he  not  being  a  bondfide  holder. 
Ex  parte  Stone,  1  G.  &  J.  191. 

Where  the  bankrupt  had  granted  an  annuity,  the 
conaideration  for  which  was  only  payable  at  the 
grantee's  death,  and  as  collector  and  agent  for  the 
grantee,  had  fraudulently  misapplied  large  soma 
received  for  other  purposes ;  and  after  the  death  of 
the  grantee,  became  bankrupt :  Held,  that  the  exe- 
cutor could  not  aet  off  the  consideration  money  then 
doe,  against  the  sums  so  misapplied.  Whitaher  y. 
Hall,  1  G.  &  J.  213. 

A  legacy,  given  by  a  testator  to  the  wife  of  a 
bsnkrupt,  may  be  set  off  by  his  creditors  against  a 
debt  from  the  bankrupt  to  their  testatoc.  Ex  parte 
0*Ferrall,  1  G.  fit  J.  347. 

In  an  action  of  trover,  by  the  assignees  of  a 
bankrupt,  the  defendants,  to  shew  their  right  to 
retain  toe  proceeds  for  which  the  action  was  broughty 
produced  an  agreement  made  before  the  bankmptoyf 
nom  which  it  sppeared  that  the  defendants  under- 
took to  accept  bills,  to  enable  the  bankrupt,  by  his 
agent  abroad,  to  purchase  cargoes,  and  transmit 
them  to  the  defendants,  who  were  to  pay  their  ac- 
ceptances out  of  the  proceeds,  and  to  place  the  sur- 
plus to  the  account  of  the  bankrupt :  Held,  no  de- 
fence to  an  action  for  proceeds  received  after  the 
bankruptcy.  Cart$r  y.  Barclay,  3  Stark. 43.  [Abbott] 

Where  A  B  brought  an  action  against  C  D«  to 
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recoTer  the  price  of  s  Irorse  sold  by  the  fonner  to 
the  latter ;  and  A  B  was  afterwards  declared  a  bank- 
Tupt,  after  wliich  C  D  obtained  judgment  as  in  case 
of  a  nonsuit ;  and  the  assignees  of  A  B  afterwards 
sued  C  D,  for  the^same  cause  of  action^  and  obtained 
a  Terdict :  Held,  tliat  the  costs  in  the  fonner  action 
could  not  be  set  off  agaiqst  the  damages  and  costs 
of  the  latter.  West  ▼.  Pryce,  3  Law  J.  C.P.  95, 
s.  c.  S  Btng.  455,  s,  c.  10  B.  Mo.  154. 

A  colonel  of  a  regiment,  after  being  in* 
debted  to  the  army-agent  for  clothing  furnished  to 
the  regiment,  appointed  him  his  lawful  agent,  and 
authorized  him  to  receive  from  the  paymaster- 
general  all  sums  due  to  the  regiment ;  the  agent, 
after  receiving  several  sums,  became  bankrupt :  in 
an  action  by  his  assignees  against  the  colonel,  for 
the  sum  due  for  clothing — it  was  holden,  that  the 
colonel  might  set  off  the  sums  received  by  the  sgent 
from  the  paymaster.  Knowlet  v.  Maitland,  4  B.  & 
C.  173,  s.c.  6D.  &R.318. 

In  an  action  of  trover,  for  cloth  deposited  by  the 
bsnkrupt,  prior  to  his  bankruptcy,  with  the  defen- 
dant, a  fuller,  for  the  pur]M>se  of  being  dressed,  it 
was  decided,  that  the  defendant  could  not  detain 
them  for  his  general  balance  for  such  work  done  by 
bim  for  the  bankrupt  before  the  failure,  there  being 
no  mutual  credit  within  stat.  5  Geo.  2,  c.  SO,  s.  <8. 
Ro§e  T.  Hart,  8  Taunt.  499,  s.  c.  3  B.  Mo.  547. 

Under  commissions  prior  to  6  Geo.  4,  c.  16,  the 
assignees  are  entitled  to  deprive  a  debtor  of  his  set-off, 
in  respect  of  all  transactions  within  two  months  of 
the  commission.  In  such  cases  tbey  might,  there- 
fore, take  only  one  side  of  the  account  against  the 
debtor ;  and  leave  him  to  come  in  as  a  creditor,  as 
to  the  items  on  the  other  side. 

But,  by  6  Geo.  4,  c.  16,  s.  50,  the  mode  of 
taking  the  account  is  altered  ;  and  the  two  sides  are 
fairly  placed  against  each  other,  up  to  the  time  of 
the  commission,  and  the  balance  struck  accordingly ; 
provided  the  party  dealing  with  the  bankrupt  bad 
no  notice  of  a  prior  act  of  bankruptcy.  Kinder  v. 
Butteneorth,  5  Law  J.  K.B.  23,  s.  c.  6  B.  &  C.  42, 
S.  G.  9  D.  &  R.  47. 

Where  a  bill  of  exchange  has  been  discounted  by 
a  trader  for  bis  customer,  is  entered  in  account,  and 
is  by  the  trader  paid  away  to  a  third  person,  snd 
becomes  due  after  the  bankruptcy  of  the  trader,  his 
assignees  cannot  sue  the  customer  upon  this  bill, 
without  sllowing  him  his  right  of  set-off  upon  the 
general  account  between  him  and  the  bankrupt; 
altboagb  the  assignees  have  been  forced  to  allow  the 
bill  in  account  with  the  third  person  after  the  bank- 
ruptcy. BoUand  y.  Nash,  6  Law  J.  K.B.  244,  s.  o« 
8  B.  &  C.  105,  8.  c.  2  M.  &  R.  189. 

(K)  Of  THE  Assignees. 
(a)  Choice  tf. 

Persons  cannot  vote  in  the  choice  of  assignees, 
who  are  appointed  by  the  Court  to  prove  and  receive 
dividends.     £x  parte  Shaw,  1  G.  &  J.  151. 

The  deposition  of  the  petitioning  creditor,  at  the 
opening  of  the  commission,  is  not  a  proof  to  entitle 
him  to  vote  in  the  choice  of  assignees.  Ex  parte 
Rawson,  2  G.  &  J.  358. 

Where  creditors  are  elected  assignees  by  the 
major  part,  in  value,  of  the  creditors  who  have 
proved,  the  commissioners  are  bound  to  execute  an 
assignmeiitp  thoDgh  the  latter  may  merely  wish  to 


make  a  postponement  for  the  purpose  of  investigat- 
ing the  sufficiency  of  the  choice.   £x  par^s  WotiUjf, 

1 G.  &  J.  see. 

Where  a  clear  case  of  preference,  by  assigning 
goods  in  reduction  of  a  debt,  was  disclosed,  the 
Court  ordered  the  choice  of  assignees  to  be  proceed* 
ed  in,  after  the  party  had  tendered  sufficient  proof 
for  the  commissioners  to  determine  on.  £x  part§ 
Barclay,  1  G.  &  J.  272. 

Upon  a  joint  choice  of  three  persons  as  assignees, 
when  the  Court  rejects  the  nomination  of  one  out  of 
the  three,  it  invalidates  the  choice  of  the  whole* 
Ej(  parte  Shaw,  1  G.  &  J.  155. 

A  new  choice  of  an  assignee  will  be  directed, 
where  he  is  chosen  before  one  commissioner,  and 
the  assignment  executed  to  him  by  three.  £x  parts 
Moore,  1  G.  &  J.  190. 

(6)  Rights. 

Although  a  meeting  of  creditors  may  hare  been 
convened  by  advertisement,  and  they  may  have 
sanctioned  the  sale  of  the  bankrupt's  property  to 
one  of  the  assignees  at  a  fair  valuation,  the  Court 
will  not  permit  the  assignee  to  become  the  purchaser, 
unless  a  reference  is  made  to  the  commissioners, 
to  ascertain  whether  the  property  can  be  disposed 
of  more  sdvantageously.  £s  parte  Serle,  1  Gf  &  J. 
187. 

Leave  given  to  sssignees  to  bid  for  part  of  the 
bankrupt's  estate,  a  meeting  of  the  creditors  having 
previously  given  tlieir  sanction  to  the  application. 
Anonymous,  *i  Russ.  350. 

Mode  of  proceeding  where  the  assignees  spply 
as  mortgagees  for  a  sale.  Ex  parte  Cowdry,  2  6.  & 
J.  272. 

An  application,  by  creditors,  to  restrain  tiie 
assignees  from  selling  the  bankrupt's  effects,  was 
refiised,  on  the  ground  thst  they  set  upon  their  own 
responsibility.  Ex  parte  Montgomery,  1  G.  &  J. 
238. 

An  executor,  who  has  assets  of  the  testator  in 
his  hands,  becoming  bankrupt,  his  assignees  are 
made  parties  to  a  suit  relating  to  the  teststor's  pro- 
perty :  these  assignees  will  not  be  allowed  their 
costs  out  of  the  testator's  estate.  Thome  ▼•  Baybur^ 
2  Law  J.  Chanc.  16. 

On  a  petition,  by  a  petitioning  creditor,  against  a 
removed  assignee,  for  psyment  of  his  bill  of  costs, 
taxed  by  the  commissioners :  Held,  that  no  order 
could  be  made,  as  there  was  no  evidence  of  collusion 
between  the  removed  and  present  assignee.  In  ra 
Gibsoti,  1  G.  &  J.  303. 

If  the  assignees  of  a  bankrupt  obtain  an  ex  pmrtg 
order  to  enlai^  the  time  for  the  last  examination, 
when  the  bankrupt  is  ready  to  attend,  the  Court 
will  dischsrge  it,  as  being  ixregulsr.  Ex  parte 
DayrU,  1  G.  &  J.  281. 

A  bill  of  foreclosure  being  filed  by  a  mortgagee, 
against  a  bankrupt  mortgagor  and  his  sssignees,  the 
assignees  cannot,  without  the  concurrence  or  consent 
of  the  bankrupt,  apply  under  the  7  Geo.  2,  o.  20,  s« 
2.  Garth  v.  Thomas,  3  Law  J.  Chanc.  94,  s.  c.  2  S. 
&  S.  188. 

Assignees  of  bsnkrupt,  having  failed  in  an  action 
for  want  of  proving  an  act  of  bankruptcy  sufficiently 
early,  cannot  litigate  the  point  in  a  second  action  ; 
and  though  the  record  in  the  former  action  is  not  a 
conclusive  esU^pel,  it  is  admissible  in  evideaoe 
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wiUioot  heing  pleaded.    Stafford  t.  Clark,  1  C.  & 
P.  403.  [Beet] 

A  baring  accepted  bills  for  the  accommodation  of 
B,  the  latter  discounts  tbem  with  bis  bankers ;  tbey 
become  bankrupts  before  the  bills  are  due,  being  in- 
debted to  B  in  a  cash  balance  exceeding  the  amount 
of  the  bills :  upon  the  joint  petition  of  A  and  B, 
held,  that  the  assignees  were  not  entitled  to  sue  A 
upon  these  bills ;  and  that  the  bills  ought  to  be  de- 
livered to  B,  in  part  diacharge  of  the  balance  due  to 
him.  Etpartt  Hippini,  4  ikw  J.  Chano.  195,  s.  c. 
t  G.  &  J.  93. 

The  assignees  of  a  bankrupt  mortgagor  cannot 
maintain  assumpsit  against  the  brokers  to  a  mortga- 
gee of  a  ship,  who  has  uken  possession ,  and  reeeiTed 
the  freight,  if  a  sum  equal  in  amount  has  been  ap- 
plied hy  the  mortgagee  to  the  payment  of  the  sea- 
men's wages.  Dean  r.  M*Gkie,  f  C.  &  P.  387. 
[Best] 

A  new  assignee  of  a  bankrupt,  who  has  been  cho- 
sen after  an  assignment  to  former  assignees  has 
been  racated  by  die  Lord  Chancellor,  may  sue  as 
such  for  goods  sold  by  the  preceding  end  displaced 
assignee.  Altrutgg  v.  Kiitridge,  S  Law  J.  C.P.  15, 
s.  c.  1  Bing.  355,  s.  c.  8  B.  Mo.  37f . 

Assignees  under  a  joint  commission  sgainst  two 
partners,  may  recover  aeparate  debts  due  to  each, 
as  well  as  joint  debts  due  to  both.  Graham  t.  Mv/- 
caiter,  5  liaw  J.  C.P.  118,  s.  c.  4  Bing.  115. 

The  assignees  of  a  bankrupt,  though  neither  of 
them  be  tlie  petitioning  creditor,  cannot  arail  them- 
selves of  an  act  of  bankruptcy  from  which  the  peti- 
tioning creditor  would  be  estopped  from  availing 
himaelf,  Tap§  v.  Hoekin,  5  Law  J.  K.B.  34t,  a.  c. 
7  B.  &  C.  101. 

The  assignees  of  a  bankrupt,  having  once  affirmed 
the  acts  of  a  person  who  wrongfully  sold  the  pro- 
perty of  the  bsnkrupts,  cannot  afterwards  treat  liim 
as  a  wrong-doer,  and  maintain  trover. 

The  accepting  of  a  balance  produced  by  a  sale  of 
goods  wrongfully  converted,  or  the  accepting  of 
other  goods  purchaaed  with  money  the  produce  of 
tlie  bankrupt  s  goods  wrongfully  converted,  may  be 
considered  as  evidence  of  affirmance  by  the  assignees 
of  the  act  which  was  originally  tortious.  Bretoer  v. 
Sparrow,  6  Law  J.  K.B.  1,  s.  c*  7  B.  &  C.  310, s.  c 
1  M.  &  R.  f  • 

j(c)  LiahHitiis, 

The  fourth  section  of  the  49  Geo.  3,  c.  Iff.  ap- 
plies only  to  a  aolvent,  and  not  to  a  bankrupt  assig- 
nee. An  assignee  who  receives  money  belonging 
to  the  bankrupt's  estate,  in  order  to  remit  it,  and 
who,  instead  of  remitting  it,  pays  it  into  a  bank  in 
which  he  is  a  partner,  to  the  credit  of  the  assignees, 
fsUs  within  the  49  Geo.  3,  c.  ISl.  Ex  parte  Gold' 
smith,  t  Law  J.  Chanc.  150,  s.  c.  1  G.  &  J.  405. 

In  order  to  charge  the  assignee  of  a  bankrupt, 
under  the  49  Gea  3,  c.  121,  s.  4.  with  interest  at 
j[tO  per  cent,  for  wilfully  retaining  a  balance, 
there  must  be  a  special  count  framed  upon  the  act, 
since  that  sum  is  not  recoverable  under  the  money 
counts : — though  it  seems,  a  diffiBrent  rule  would 
have  prevailed  if  the  commissioners  had  settled  an 
account,  and  charged  the  defendant  with  such  in- 
terest. Beretjord  v.  Bireh,  1  C.  &  P.  37a  [Abbott] 

The  assignee  under  a  commission  of  bankrupt, 
is  not  liable  for  the  amount  of  the  bill  of  the  messen- 


ger, for  the  business  done  before  be  wss  chosen, 
slthough  he  has  continued  to  employ  him. 

If  the  aasignee  promise  to  pay  that  amount  when 
he  has  sufficient  funds,  he  cannot  be  made  liable  by 
proof  of  his  having  a  sum  not  equsl  to  that  amount 
in  his  hands.  Burtoood  v.  Feiton,  S  Law  J.  K.B. 
904,  s.  c.  3  B.  &  C.  43,  s.  e.  4  D.  &  R.  631. 

After  an  order  of  dividend,  the  assignee  retains 
in  his  hands  the  sums  which  ought  to  have  been 
paid  to  aeveral  creditora ;  his  sssets  cannot,  after 
his  death,  be  charged  with  interest  at  the  rate  of  30 
per  cent,  on  the  sums  so  misapplied  by  him.  Wae^ 
kerbarth  v.  PotoeU,  5  Law  J.  Chanc.  9,  s.  c.  t  G.  & 
J.  151. 

If  one  aasignee  hands  money  oyer  to  his  co-ss- 
signee,  whose  solvency  is  unimpeschable  at  the 
time  of  the  delivery,  for  the  purpose  of  having  it 
distributed  smong  the  creditors,  the  former  is  not 
liable  for  any  fraudulent  misapplication.  Ex  porta 
Grifftn,2G,6cJ.  114. 

Where  the  assignees  of  a  bsnkrupt  employed  a 
broker  to  sell  tobacco,  and  the  broker  received  the 
money  and  failed,  without  having  paid  it  over :  Held, 
that  tlie  assignees  were  not  liable  to  the  creditors 
for  the  proceeds  received  by  the  broker.  Belchi§r 
V.  Partantt  1  Ken.  38,  s.  c.  Amb.  318. 

A  bankrupt's  reversionary  interest  being  offered 
for  sale  by  public  auction,  and  a  party  having  bid 
^950,  it  was  bought  in  at  ^1000  upon  a  reserved 
bidding,  and  upon  a  subsequent  sale  only  fetched 
^510 :  Held,  that  it  waa  not  such  a  case  as  to  ren- 
der the  assignees  liable  for  the  difference.  £2  parte 
Bttxtou,  1  G.  &  J.  355. 

The  assignee  of  s  bankrupt  is  not  guilty  of  a  breach 
of  trust  in  neglecting  to  pay  the  costs  of  the  solicitor 
under  the  commission,  in  re  Sheppard,  1  Cress. 
109. 

(d)  Removal  of. 

Prior  to  the  execution  of  an  assignment,  the  Court 
has  jurisdiction  to  remove  persons  nominated  by  the 
creditors  as  assignees.  Ex  parte  Shaw,  1  G.  &  J. 
137. 

(L)  Of  the  Assignment. 

(a)  Of  the  cottveyanee* 

A  bankrupt  who  is  disputing  the  commission  at 
law  cannot,  although  nonsuited,  be  compelled  to 
convey.     Ex  parte  rAomaj,  3  G.  &  J.  378. 

(6)  0/  the  bankrupt*i  property,  real  and  pertanal* 

Where  A,  by  deed,  conveyed  certain  premises  to 
B,  on  condition  of  his  paying  certain  sums  by  wsy 
of  rent  for  four  yeare,  by  half-yearly  payments,  the 
whole  of  which  would  amoant  to  the  value  of  the 
premises,  and  the  deed  contained  a  clause  of  security 
by  A,  in  case  the  rent  should  be  in  srrear,  or  non- 
performance of  the  covenants  contained  therein  by 
B ;  in  which  cases  he  might  tske  possession  of  the 
premises  and  sell  the  same,  and  pay  the  overplus,  if 
any,  to  B:  Held,  that  this  deed  was  usurious : — 
and  B,  having  been  let  into  the  premises  under  it, 
and  continued  in  poasession  four  months  when  he 
became  bankrupt :  Held,  that  the  property  passed  to 
his  aaaignees  under  the  ststute  31  Jac.  1,  c.  19,  a. 
11.  Sinelair  v.  Steventon,  3  Law  J.  C.P.  60,  s.  c. 
3  Bing.  514,  s.  c.  1  C.  Ac  P.  543. 

A  testator  gives  an  uinaity  to  A  B  for  life,  tnd 


BANREUPT— (trb  AssiomcKNT). 


87 


•fterwards  direeU  that  it  sball  not  be  subject  to  bis 
debts  or  eogagements,  and  that  it  shall  be  paid  into 
bis  own  hands :  A  B  becomes  bankrupt :  Held, 
that  the  annuity  vested  absolutely  in  his  assignees. 
Gravu  r.  Dolphin,  5  Law  J.  Chane.  45,  s.  c.  1  Sim. 
67. 

Where  a  bankrupt  is  a  legatee,  but  owes  a  larger 
sum  to  the  testator  s  estate  than  the  amount  of  the 
legacy  given  to  him,  his  assignee  is  not  entitled  to 
take  any  part  of  the  legacy.  Riehurds  y.  Richards, 
9  Price,  219. 

Where  a  company  had  power  given  them  to  re- 
tain the  salaries  and  dividends  due  to  certain  direc- 
tors, but  had  not  exercised  that  authority  previous 
to  one  of  them  becoming  bankrupt :  It  was  holden. 
that  his  salary  and  dividends  passed  to  his  assignees, 
but  did  not  divest  the  company  of  their  right  to  set 
off  such  sums  against  the  principal  debt.  Nelson  v. 
London  Assurance  Companiff  2  S.  &c  S.  292. 

A  vendee  of  bankrupt's  mortgaged  estate,  wliich 
had  been  sold  before  the  commissioners  under  the 
general  order,  was,  upon  petition  in  bankruptcy, 
ordered  to  complete  his  purchase.  Ex  parte  Gould, 
iG.kJ.  231. 

Where  the  mortgagor  was  in  possession  as  tenant 
af  will,  by  express  contract  to  the  mortgagee  :  Held 
that  the  crops  upon  the  mortgaged  premises  did  not 
belong  to  the  mortgagee  at  the  bankruptcy  of  the 
mortgagor,  or  at  the  time  of  the  order  for  sale  by 
the  commissioners.  Ex  parte  Temple,  1  G.  &  J.  216. 

Quare — Where  a  mortgagee  has  parted  with 
the  possession  of  his  title  deeds  without  fraud  or 
gross  neglect,  and  they  are  deposited  with  ano- 
ther person  equally  innocent,  whether  the  court  will 
take  the  possession  from  him  1  £x  parte  Cawthome, 
1G.&J.240. 

The  circumstance  of  a  mortgagee  not  having  ten- 
dered any  proof  until  the  third  meeting,  will  not 
prevent  him  from  preventing  a  petition.  Ex  parte 
Whitchurch,  2  J.  &  W.  548. 

Where  a  bankrupt  was  permitted  for  several 
months  to  continue  in  possession,  and  trade  for  the 
benefit  of  the  estate,  the  assignees  supplying  him 
with  funds:  It  was  holden,  that  the  assignees  could 
not  afterwards  reject  the  lease,  even  though  tliey 
had  given  a  notice  of  their  intention  to  do  so.  within 
a  month  after  the  bankruptcy,  because  they  had  ac- 
eepted  the  lease  by  using  the  premises  for  the  benefit 
of  the  estate.  Clark  v.  Hume,  1  R.  &  M.  207. 
[Abbottl.  See  6  Geo.  4.  c.  16. 

A  landlord  sent  a  man  to  distrain  for  rent,  who 
entered  the  premises  after  tunut,  on  the  2Sd  Decem- 
ber, and  possession  was  kept  until  an  officer  entered, 
on  the  26th  December,  with  a  warrant,  and  gave 
notice  of  the  distress.  The  tenant  having  become 
a  bankrupt,  bis  sasignee  brought  an  action  of  trover, 
to  recover  the  goMs: — ^Tbe  Court  held,  that  the 
first  taking  was  unlawful,  and  that  the  second  dis- 
treos  was  not  a  distinct  distress,  independent  of  the 
first,  and  consequently,  that  the  assignee  might  re- 
cover the  goods.  Briee  v.  Hare,  t  Law  J.  K.B.  194. 

On  an  application  by  a  vendor,  who  had  not  con- 
veyed, for  a  sale  of  the  premises,  in  discbarge  of  his 
lien,  for  the  unpaid  purchase-money,  and  to  prove 
for  any  deficiency,  the  Court  held  it  regular,  and 
granted  it.     "Ex  parte  Gyde,  1  0.  &  J.  323. 

A  deposit  of  deeds,  under  a  verbal  agreement,  is 
extendable  by  a  subnequent  parol  agreement.    Ex 


parte  LUn/d,  2  Law  J.  Chanc.  162,  s.  o.  1  G.  3e  J. 
389. 

An  agreement,  by  way  of  deposit  of  title  deeds, 
with  a  firm  of  five,  one  of  whom  was  a  nominal 
partner  only,  reduced  by  subsequent  agreement  to 
the  actual  partnership  of  four.  £i  parte  Alexander, 
2  Law  J.  Chanc.  159,  s.  c.  1  G.  &  J.  409. 

The  defendant  having  agreed  with  a  person,  who 
af^rwards  became  bankrupt,  that  if  lie  would  fur- 
nish J  S  with  timber  to  complete  the  carpenter's 
work  of  the  defendant's  house,  he  would  pay  the 
bankrupt  ^50  when  the  work  was  completed: 
Held,  in  an  action  by  the  assignee,  that  he  was  en- 
titled to  recover,  although  the  timber  was  furnished 
by  the  bankrupt  before  the  contract  was  entered 
into  betweeu  him  and  the  defendant ;  and  although 
the  work  wasnotentirely  completed  by  J  S,  as,  if  the 
terms  of  the  contract  had  been  substantially  com- 
plied with,  it  was  sufficient  to  entitle  the  plaintiff  to 
recover  for  goods  sold  snd  delivered.  Dixon  v.  Hat" 
field,  3  Law  J.  C.P.  59,  s.  c.  2  Bing.  439,  s.  o.  10 

B.  Mo.  32. 

A  bargain,  between  the  bankrupt  and  a  third  per- 
son, that  the  former  shall  obtain  property  from  bis 
assignees,  for  the  latter,  at  a  certain  sum,  in  consi- 
deration of  another  sum  being  paid  to  the  bankrupt, 
is  void  in  law,  though  the  assignees  consent,  it  be- 
ing a  fraud  on  the  creditors.    M'Shane  v.  Gill,  I 

C.  &  P.  149.  [Abbott] 

(e)  Property  of  the  bankrupt's  wife, 

A  married  woman  having  a  vested  reversionsry 
interest  in  a  legacy,  who,  after  the  bankruptcy  of 
the  husband,  institutes  proceedings  against  him  in 
the  Ecclesiastical  Court  for  adultery  and  ill  usage 
prior  to  the  bankruptcy,  and  there  obtains  a  sentence 
of  divorce,  cannot,  when  the  legacy  comes  into 
possession,  claim  to  have  the  whole*  of  it  paid  to 
her,  as  against  the  assignees  of  the  husband's  estate. 
Green  v.  Otte,  1  Law  J.  Chanc.  87,  s.  c.  1  S.  &  S. 
250. 

Where  an  estate  was  conveyed  to  husband  and 
wife,  and  their  heirs,  as  joint  tenants,  "  in  consi- 
deration of  SOO/.  now  in  hand,  duly  paid  by  husband 
and  wife," — it  was  holden,  on  the  bankruptcy  of 
the  husband,  that  exclusive  evidence  might  be 
given,  shewing  that  the  money  belonged  to  the 
wife,  thereby  defeating  the  claims  of  the  creditors, 
under  the  21  Jac.  1.  Doe  d,  Bainbridge  v.  Slatham, 
7  D.  &  R.  141. 

(d)  Trust  Property, 

Where  a  trustee  becomes  bankrupt,  it  will  be  re- 
ferred to  the  Master  to  approve  of  a  new  one,  and 
the  assignees  will  be  directed  to  transfer  the  property 
to  such  substituted  trustee.  Ex  parte  Saunders,  t 
G.  &  J.  132. 

But  a  new  trustee  may  be  appointed,  under  6 
Geo.  4,  0.  16,  8.  79,  without  a  reference  to  the 
Master.     Ex  parte  Jnkersole,  2  G.  &  J.  230. 

(e)  Rgputed  ownership, 

[6  Geo.  4,  0. 16,  s.  72.] 

A  warrant  of  attorney  was  given  by  a  person 
who  was  becoming  insolvent,  to  the  defendants, 
who  entered  up  judgment,  and  took  out  execution, 
under  which  the  sheriff  seised  his  goods,  and  sold 
them  by  a  bill  of  sale  to  the  defendant,  who  let  them 
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to  the  insolvent.  He  afterwards  became  a  bankrupt, 
and  his  assignees  brought  an  action  to  recover  tlie 
Tslne  of  the  goods :  Held ,  although  the  defendant  had 
marked  them  with  the  initials  of  his  name,  and  the 
bankrupt  had  paid  him  rent,  yet  that,  inasmuch  as 
he  had  been  the  original  owner,  and  was  found  in 
possession  of  the  goods,  he  most  be  taken  to  be 
the  reputed  owner;  and  the  plaintiffs  recovered. 
Lingard  v.  MeMsiter,  1  Law  J.K.B.  121,  s.  c.  «  D. 
&  R.  495,  s.  c.  1  B.  &  C.  508. 

Where,  opon  the  dissolution  of  a  partnership,  an 
assignment  was  made  of  the  debts  one  to  the  part- 
ners— viz.  hy  the  retiring  partners  to  the  continuing 
one,  no  notice  of  the  change  being  given  to  the 
debtors;  held,  upon  the  bankruptcy  of  the  partners, 
that  as  the  debts  remained  in  tne  order  and  dispo- 
sition of  the  partnerahip,  they  passed  under  the 
statute  of  James.    Ex  parte  Burton,  1  G.  &  J.  20T, 

A  sole  proprietor  of  a  vessel,  secretly  mortgaged 
three  fourth  shares  in  her,  as  a  security  for  a  debt 
due  to  a  creditor,  and  the  mortgagor  was  permitted 
by  the  former  to  retain  the  sole  possession,  manage- 
ment, and  control  of  the  ship,  until  he  became  bank- 
rupt ;  and  although  the  requisites  of  the  registry 
had  been  complied  with,  yet  the  Court  determined 
that  the  whole  vessel  passed  to  the  assignees  under 
the  91  James  1,  c.  19,  s.  11,  and  therefore  that 
trover  could  be  maintained  against  the  mortgagee, 
who  had  taken  possession  <A  the  vessel  upon  the 
mortgagor's  bankruptcy.  Kirkley  v.  Hodg$on,  1 
Law  J.  K.B.  185,  s.  c.  1  B.  &  C.  588,  s.  c.  «  D.  &* 
R.  848. 

Where  defendant,  on  quitting  business,  had  sold 
it  to  the  bankrupt,  with  the  stock,  &c.  under  a  deed 
in  the  nature  of  a  lease,  securing  him  an  interest  of 
10/.  per  cent.,  which  the  jury  found  to  be  a  mere 
eoutrivance  to  obtain  10/.  per  cent,  for  the  forbear- 
ftnce  of  the  price,  in  which  the  bankrupt  was  indebted, 
and  gave  their  verdict  for  the  assignees, — the  Court, 
eonsidering  the  case  within  the  21  Jao.  1,  refused  to 
disturb  the  verdict.  Shielair  v.  Stevenion,  t  Biog. 
514,  B.  c.  10  B,  Mo.  46,  s.  c.  1  C.  &  P.  582. 

Where  the  bankrupt  deposited  with  the  defen- 
dant's bankers  sealed  packets,  with  blank  delivery 
orders,  as  a  security  for  advances,  which,  upon 
knowledge  of  his  insolvency,  and  before  any  act  of 
bankruptcy,  they  opened,  and,  filling  up  the  orders 
in  their  own  names,  obtained  the  goods  :  Held,  in 
trover  by  the  assignees,  that,  as  the  goods  had  been 
transferred  before  the  date  of  the  act  of  bankruptcy, 
if  no  fraud  shewn,  the  bankrupt  could  not  be  said  to 
have  them  within  his  order  and  disposition,  within 
the  statute  ;  that  as  to  those  transferred  on  that  day, 
if  there  were  any  standing  in  his  name  on  that 
day,  whether  transferred  before  or  after  the  act, 
they  would  be  within  the  statute ;  and  as  to  those 
standing  in  tlie  name  of  the  bankrupt's  sgent,  which 
had  never  been  in  his,  the  Judge  left  it  to  the  jury 
to  say,  if  they  could  be  said  to  be  in  the  reputed 
ownership  of  the  bankrupt,  and  if  he  had  any  repu- 
tation from  them.  Arbouin  v.  WiUiamt,  1 R.  &  M.  72. 
[Gifford] 

The  owner  of  two'  collieries  let  them  in  1810  on 
lease  to  a  tenant  for  21  years,  together  with  the 
engines,  machinery,  &c.  A  valuation  of  the  ma- 
chinery, fto.  was  made,  and  the  tenant  was  to  pot 
up  what  new  machinery  might  be  necessary ;  and 
it  w«s  agreed,  that  three  months  before  the  ezpiiv- 


tion  of  the  lease,  another  valuation  of  the  machinery, 
&c.  should  be  made,  and  according  as  it  was  less  or 
more  than  the  original  valuation,  the  tenant  should 
pay  or  receive  the  difference  to  or  from  the  landlord. 
There  was  a  covenant  for  re-entry,  in  the  event  of 
non-payment  of  rent. 

The  tenant  put  up  new  machinery,  and  in  Trinity 
term,  1818,  the  landlord  obUined  judgment  in  an 
ejectment  for  non-payment  of  rent,  but  did  not  take 
possession  until  the  8th  November,  1819 ;  and  on 
the  10th  November  the  tenant  committed  an  act  of 
bankruptcy.  His  sssignees  brought  an  action  of 
trover  R>r  the  machinery,  &c.  as  being  in  the  dispo- 
sition of  the  bankrupt,  under  21  Jac.  1.  c.  19. 

The  Court  held,  first,  that  the  landlord  had  a  right 
to  the  new  and  old  machinery,  although  no  valuation 
was  made  three  months  before  he  took  possession  ; 
secondly,  that  the  tenant  never  had  thd  disposition  of 
the  machinery,  &c.  under  this  lease,  within  the 
meaning  of  21  Jac.  1.  c.  19;  and  thirdly,  that  no 
ditference  was  made  by  the  judgment  in  ejectment, 
as  it  did  not  give  the  right  to  the  property,  but  only 
the  possession  of  it.  Starer  v.  Hunter,  3  Law  J.  K.B. 
81,  s.  c  3  B.  &  C.  363,  s.  c.  5  D.  &  R.  240. 

The  statute  1  &  2  Geo.  4,  c.  87.  does  not  require 
a  corn-factor  to  return  the  name  of  the  person  to 
whom  com,  when  sold,  is  actually  delivered.  The 
quantity,  and  (he  persons  for  and  to  whom  it  is 
sold,  and  the  prices,  being  sufficient  to  satisfy  the 
terms  of  the  statute.  Where,  therefore,  the  plain- 
tiffii,  as  corn-factors,  returned  that  they  had  sold 
com  to  T  L,  and  afterwards  paid  the  lastage  on  the 
delivery  of  the  quantity  returned  as  sold  to  him : 
Held  ,that  they  were  not  Uiereby  precluded  from  shew- 
ing, that,  although  the  com  was  sold  to  T  L,  it  was 
delivered  to  the  defendants,  on  the  condition  that 
they  were  to  hold  it  for  the  plaintiffs,  and  not  to 
part  with  it  to  T  L,  until  he  had  paid  for  it ;  and  T 
L  having  become  bankrapt  while  the  corn  was  in  the 
custody  of  the  defendants,  on  which  the  plainti& 
demanded  it  from  them  :  Held,  that  the  plaintiffs 
might  maintain  trover  on  the  defendants  refusing  to 
deliver  it  np.  JVoodley  v.  Brown,  3  Law  J.  C.P. 
102,  s.  c.  2  Bing.  .527,  s.  c.  10  B.  Mo.  201. 

Where  a  broker,  who,  under  a  distress,  afterwards 
appraised  and  valued  the  goods  distrained,  in  con- 
junction with  another  broker,  and  the  plaintiff  pur- 
chased under  such  valuation  :  Held,  that  although 
the  distress  was  irregular  and  contrary  to  the  statute 
2  Wil.  &  Mary,  yet  that  it  would  not  prevent  the 
plaintiff  from  acquiring  a  good  title  to  the  property 
so  valued  and  sold  to  him.  And  where  the  tenant 
had,  previously  to  the  distress,  committed  an  act  of 
bankruptcy :  Held,  that  the  plaintiff  might  maintain 
trespass  against  his  assignees  for  seising  the  goods 
so  purchased  by  him,  as  they  did  not  come  into  the 
possession  of  rae  plaintiff  with  the  consent  of  the 
owner,  until  after  the  latter  had  become  bankrapt, 
the  words  "  at  the  time  he  thatt  become  bankrupt," 
in  the  statute  21  James  1,  c.  19,  s.  11,  referring  to 
the  act  of  bankraptcy,  and  not  to  the  time  when  a 
party  shall  be  duly  declsred  a  bankrupt.  Lyon  v. 
Weldm,  3  Law  J.  C.P.  27,  s.  o.  2  Bing..334,  s.  c. 
9  B.  Mo.  629. 

A  delivery  of  part  of  a  consignment  of  goods  will 
generally  invest  the  consignee  with  the  right  of 
property  in  the  whole,  so  as  to  give  his  assignees  a 
right  to  claim  such  goodstt  being  within  the  *'  order 
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and  dUpo«iti<m"  of  the  bankrapt,  according  to  21 
Jac.  1.  o.  19.  a.  11 ,  incorporated  in  6  Geo.  4.  c  16. 
a.  72.  Foiter  v.  Frampton,  5  Law  J.  K.B.  7 1,  a.  c. 
6  B.  &  C.  107,  8.  c.  9  D.  &  R.  108. 

When  the  aale  of  property  by  a  bankrupt  is  com- 
plete, though  it  remaina  in  hia  .occupation,  it  will 
not  paaa  under  the  commiaaion,  if  it  can  be  aacer- 
tained  clearly  to  be  the  property  of  the  vendee.  Ei 
parte  MarrabU,  1  G.  &  J.  402. 

A  carriage  finished  and  paid  for  before  the  bank* 
ruptcy  of  the  maker,  bnt  suffered  to  remain  on  hia 
prenuaea  at  the  request  of  the  owner,  on  account  of 
his  being  abroad,  cann  ot  betaken  by  the  assignees  aa 
in  the  order  ordiaposition  of  the  bankrupt,  although 
aoch  bankrupt  put  it  in  his  front  shop,  aod  actually 
aell  it  to  another.  In  auch  caae,  an  actual  delivery 
of  the  carriage  It  the  houae  of  the  person  for  whom 
it  waa  made,  ia  not  neceaaary  to  constitute  him  the 
owner.  Bartram  y.  Payne,  3  C.  &  P.  175.  [Gaaelee] 

Property  at  a  wharf  ia  transferred  by  lodgiug  the 
delivery -order  with  the  wharfinger,  though  it  be  not 
re* weighed  nor  re-bouaed :  therefore,  if  the  party 
giving  the  order  afterwarda  become  bankrupt,  his 
assignees  cannot  maintain  tnwar.  Tucker  V.  Rusten, 
«  C.  &  P.  86.  [Beat]  i 

Trover  for  warranta,  or  orders  for  delivery  of  lac- 
dye.  P  aold  to  the  plaintiff  aome  lac-dye,  lying  in 
the  £aat  India  Company'a  warehouses,  and  having 
retained  the  delivery  warranta,  pledged  them  to  the 
defendant  for  5001.,  and  became  bankrupt  without 
redeeming  them  :  The  property  in  the  warrants  did 
not  vest  in  his  aaaignees,  under  21  Jac;  I.e.  19. 
a.  11.  Greening  v.  Clark,  S  Law  J.  K.B.  229,  a.  c. 
4  B.  &  C.  316,  s.  0.  6  D.  &  R.  375. 

Timber  sent  by  B,  under  the  care  of  hia  sexyant, 
to  be  diaposed  of  at  A'a  wharf,  doea  not  pass  under 
a  commission  of  bankruptcy  againat  A.  Baddy  v. 
EedaiU,  1  C.  &  P.  62.  [Burrough] 

Where  the  owner  of  furniture  lent  it  to  the  plain* 
tiff,  under  the  terms  of  a  written  agreement,  and  he 
placed  it  in  a  houae  occupied  by  the  wife  of  J  S,  who 
had  previoualy  become  a  bankrupt,  and  his  aaaignees 
having  ordered  the  furniture  to  be  seized  by  the 
messenger,  under  the  commission  :  Held,  that  the 
plaintiff  might  recover  in  trover,  without  producing 
the  agreement  made  between  him  and  the  owner,  on 
the  ground  that  a  simple  bailee  haa  a  sufficient  in- 
tereat  to  maintain  aucli  action.  Burton  v.  Hughes, 
3  Law  J.  C.P.  241,  a.  c.  2  Bing.  173,  a.  c.  9  B.  Mo. 
334. 

If  an  innkeeper  borrow  a  chaise  from  a  coach- 
maker  while  be  haa  a  new  chaise  making,  and  use 
it  in  the  coarse  of  his  trade,  but  haa  not  his 
name  painted  upon  it,  under  the  atatute  4  Geo.  4. 
c  6lt,  a.  11,  tliis  ia  not  such  a  reputed  ownership  of 
the  borrowed  chaise,  as  will  entitle  the  assignees  of 
the  innkeeper  to  detain  it  from  the  coach-maker. 
Newport  v.  HolHngt,  3  C.  &  P.  223.  [Vaughan] 

If  A  let  a  house  to  B,  with  a  covenant  that  the 
leaae  aball  determine  on  B'a  committing  any  act  of 
tNrakraptey,  on  which  a  commission  of  bankrupt 
should  issue ;  and  by  another  deed  ofthe  same  date, 
A  granta  the  nae  of  the  iumitnre  to  H  in  like  man- 
ner, and  with  a  similar  covenant,  to  allow  A  to  re- 
sume the  possession  of  the  furniture  on.  the  commis- 
sion of  an  act  of  bankruptcy  :  if  B  become  bankrupt, 
and  the  jury  find  that  B  was  the  reputed  owner  of 
the  furniture,  it  will  paas  to  the  aaaignees  notwith- 
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standing  these  covenants;  and  if  it  be  provBd,  on  tho 
one  side,  that  several  ofthe  servants  of  B,  and  many 
of  his  customers  knew  that  tlie  goods  belonged  to 
A ;  and  on  the  other  side,  several  of  B'a  creditoi* 
prove  that  they  considered  the  goods  to  belong  tm 
B,  and  gave  him  credit  upon  the  faith  of  them ;  and 
that  he  acted  as  master  of  the  house,  &c. ;  it  will  be 
for  the  jury  to  say,  whether  B  was  held  out  to  tho 
world  as  the  owner  ofthe  goods,  and  obtained  credit 
by  the  possession  of  them.  HUkenbotham  v.  Groves, 
2  C.  &  P.  492.  [Abbott] 

If  a  father  appoints  his  son  his  servant,  for 
the  purpoae  of  selling  goods  for  his  benefit  only,  tho 
goods,  on  the  son  becoming  a  bankrupt,  do  not  pass 
under  the  sUtute  21  Jac.  1.  c.  19.  Stafford  v.  Clark, 
1  C.  &  P.  24.  [Burrough] 

(f)  V(duntary  Settlement. 

Although  a  voluntary  settlement  is  unavailable 
as  against  creditors,  yet  it  is  valid  as  to  the  partiea 
in  whose  iavourit  is  made.  Ex  parte  Bell,  1  O.  & 
J.  282. 

Upon  a  bill  by  assignees  to  set  aaide  aaettlement, 
made  by  a  trader  in  favour  of  his  children,  on  the 
ground  that  he  waa  insolvent  at  the  time  ofthe  ex- 
ecution ofthe  settlement,  the  Court  considered  that 
the  inaolvency  mentioned  in  the  late  bankrupt  act, 
6  Geo.  4.  c.  16.  s.  73,  must  mean  a  total  insolvency, 
such  as  a  general  inability  to  pay  debts  in  the  or- 
dinary course  of  trade,  or  the  entering  into  a  com- 
position with  creditors;  and  that  notice  of  inability 
to  meet  a  particular  demand  was  not  notice  of  insol- 
vency ;  and  in  the  present  case  held,  that  evidence 
that  the  bankrupt  had  accepted  two  bills  prior  to 
the  date  of  the  settlement,  and  which  were  from 
time  to  time  renewed,  and  ultimately  not  paid,  was 
not  alone  aufficient  evidence  of  insolvency,  within 
the  meaning  of  the  act.  Cutten  v.  Sanger,  2  Y.  ft 
J.  459. 

(M)  Of  Relation. 

(a)  Payments  made  by,  to,  and  on  account  of 

the  bankrupt, 

A  person  is  insolvent  within  the  meaning  of  the 
•bankrupt  laws,  when  he  is  not  able  to  make  his  pay- 
ments, in  the  usual  course  oF  trade,  even  if  he  hava 
sufficient  property  ultimately  to  pay  all  his  debts  in 
full. 

Payments  made  by  a  person,  after  he  has  become 
embarrassed,  and  given  a  warrant  of  attorney  to  an- 
other to  secure  a  debt,  are  not  made  in  the  course 
of  trade ;  and,  having  occurred  after  an  act  of  bank- 
ruptcy, the  assignees  can  mainuin  an  action  to  re- 
cover the  amount  of  them.  Shone  v.  Lucas,  1  Law 
J.  K.B.  226,  s.  c.  3  D.  &  R.  218. 

A  payment  to  a  bankrupt  subsequent  to  the  issu- 
ing 01  a  commission,  although  made  without  actual 
knowledge  of  tlie  commission,  was  held  not  to  bo 
protected  under  the  1  Jac.  1.  c.  15.  s.  14,  the  issuing 
of  the  commission  being  considered  of  itself  notice 
to  all  the  world  of  a  prior  act  of  bankruptcy.  Brooks 
V.  Sowerby,  8  Taunt.  783.  s.  o.  3  B.  Mo.  157.  But 
judgment  reversed,  in  error,  Sowerby  v.  Brooks, 
4  B.  &  A.  523. 

In  the  bankrupt  laws  it  is  a  general  rule,  that  if 
a  person  pay  a  sum  of  money,  knowing  that  he  must 
become  bankrupt,  unless  under  the  influence  of  a 
threat,   it  ia  a  voluntary  payment,  although  the 
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payee  reoelre  it  in  the  ordinuy  coune  of  bnsineee. 
without  eoy  knowledge  tLat  be  U  being  preferred 
to  the  other  creditors,  'i'herefore,  where  a  person 
being  deeply  indebted,  paid  his  bankers,  who  had 
merely  written  to  him  for  a  small  sum  of  moaey ,  it 
was  held,  that  such  a  demand  was  not  a  threat ;  and 
that,  inasmuch  as  it  could,  from  the  circumstances, 
be  predicated  that  a  bankruptcy  would  follow,  the 
assignees  had  a  right  to  the  money  back  again. 
Poland  V.  Glyn,  1  Law  J.  K.B.  7«,  s.  c.  «  D.  &  R. 
310. 

Where  the  bankrupt,  during  the  period  be  was 
lying  in  prison  (which  constituted  the  act  of  bank- 
ruptcy), paid  the  balance  of  disbursements  on  a 
▼esse],  and  received  back  the  papera,  on  which  the 
creditor  had  a  lien  for  the  balance  :  Held,  that  the 
assignees  having  been  thereby  enabled  to  obtain 
possession  and  dispose  of  the  ship,  could  not  divest 
the  defendants  of  the  money  which  they  might 
have  secured  by  retaining  possession  of  the  ship. 
Thompson  ▼.  Beatton,  1  Law  J.  C.P.  tfi,  s.  c.  1  Bing. 
146,  8.  c.  7  B.  Mo.  548. 

Where,  on  the  day  aAer  a  trader  had  stopped  pay- 
ment generally,  he  sent  100/.  to  a  particular  credi- 
tor, to  aasist  him  in  paying  a  large  accommodation 
bill,  which  be  had  accepted  for  the  trader,  and  soon 
afterwards  became  bankrupt, — it  was  holden,  that 
the  assignees  were  entitled  to  such  100/. ;  and  as 
the  creditor's  name  was  attached  to  tlje  bill,  he 
could  not  be  deemed  the  agent  of  the  bankrupt,  be- 
cause he  was  paying  the  money  in  his  own  discharge. 
Guthru  V.  CrvuUy,  2  C.  &  P.  301.  [Abbott] 

Some  merchants,  in  London,  sent  an  order  for 
goods,  to  the  manufacturer,  in  the  country,  with 
whom  they  had  been  accustomed  to  deal,  and  whose 
bills  of  excbanee  they  had  been  accustomed  to  accept 
before  the  gooos  were  received.  The  manufacturer 
committed  an  act  of  bankruptcy,  and  afterwards 
sent  the  goods,  llie  merchants  accepted  a  bill  of 
exchange,  of  a  much  greater  amount  than  the  value 
of  the  goods,  without  knowing  of  the  act  of  bank- 
ruptcy :  The  Court  held,  that  the  assignees  could 
recover  back  the  goods,  as  the  payment  was  not  pro- 
tected by  1  Jac.  1.  c.  15.  Bithop  v.  Cravshait,  3 
Law  J.  KB.  65,  a.  c.  S  B.  &  C.  415,  s.  c.  5  D.  fii  R. 
«79. 

Where  a  trader,  having  no  knowledge  that  his 
debtor  had  committed  an  act  of  bankruptcy,  supplied 
him  with  goods  to  be  paid  for  weekly:  It  was 
holden,  that  auch  payments  were  not  protected  by 
the  19  Geo.  «.  Boltim  v.  Jager,  1  R.  &  M.  265. 
[Abbott] 

If  a  bankrupt's  goods  be  delivered  to  a  purchaser 
on  the  day  on  which  the  bankrupt  went  to  prison, 
and  paid  for  the  next  day,  the  payment  will  bo  de- 
fisated  by  the  relation  of  Uie  act  of  bankruptcy,  by 
lying  in  prison  for  two  mouths  to  the  day  of  the 
arrest.     Sanderun  r,  Gregg,  3  Stark.  7S.  [Abbott] 

If  A  deliver  a  bill  of  exchange  to  a  person,  not 
knowing  that  he  is  a  bankrupt,  who  returns  it 
again  to  A,  his  sssignees  cannot  recover  the  amount 
of  it  as  money  paid  by  the  bankrupt,  after  he  becune 
a  bankrupt.  Moor$  v.  Barthrop^  1  Law  J.  K.B.  4, 
a.  c.  1  B.  &  C.  5,  s.  c.  «  D.  &  R.  i5. 

'A  payment  made  by  a  person  on  the  verge  of  bank- 
ruptcy to  another  having  claims  on  him,  but  who  is 
aware  of  his  insolvency,  is  valid  as  a  hondjidt  trans- 
action within  the  statute  6  Geo.  4.  c.  16.  i.  81,  if 


no  commission  issue  till  mora  than  two  months  after 
the  payment.  Tucker  v.  Barrow,  1  M.  &  Mf  137. 
[Tentsrden] 

On  a  commission  issuing  on  May  the  14th,  m 
dealing  on  March  the  14th  is  valid,  as  "  more  tibaa 
two  calendar  months  "  before  the  issuing  of  the 
commission.  Cowie  v.  Harrii,  1  M.  &  M.  141. 
[Tenterden] 

A  bill  of  exchange,  given  to  a  trader  before  an 
act  of  bankruptcy,  ia  good  payment,  although  the 
bill  does  not  become  payable  till  after  the  bank- 
ruptcy ;  if  the  creditor  did  not  know  that  the  bank- 
rupt was  insolvent  at  the  time.  Bounet  v.  Spaekmaur 
1  C.  &  P.  274.  [Best] 

In  the  absence  of  any  evidence  of  fraud,  the  de- 
livering to  a  party  a  bill  dishonoured  by  him,  for 
goods  subsequently  purchased  under  an  agreement 
for  ready  money,  may  be  equivalent  to  payment, 
and  on  the  bankruptcy  of  the  vendor,  cannot  be  im- 
peached by  bia  assignee.  Mayer  v.  A^^,  1  Law  J. 
C.P.  113,  a.  c  1  Bing.  311,  a.  c.  8  B.  Mo.  275. 

L  was  possessed  of  the  lease  of  a  poblic-hooee, 
which  was  deposited  with  the  defendants  as  aecurity 
for  127 5i.  due  to  them  from  L.  T,  having  a  aom  of 
650/.  in  the  hands  of  the  defendants,  agreed  with  L 
to  purchase  his  lease  for  1690/.,  but,  he  not  having 
sufficient  to  complete  the  purchase,  the  defendants 
consented  to  advance  the  sum  required,  retaining 
the  leaae  as  security.  L,  T,  and  one  D,  a  derk  of 
the  defendants,  met  to  effect  the  transfer,  when  T 
drew  a  draft  on  the  defendants  in  favour  of  L  ibr 
1690/.,  which  was  handed  over  to  D,  who,  on  L*s 
executing  the  transfer  to  T,  gave  him  a  draft  on  the 
defendants  for  414/.,  the  difference  between  the 
amount  of  their  debt,  and  that  of  the  purehaae- 
money.  L  had  committed  an  act  of  bankrupt^, 
and  the  defendants  received  notice  from  a  creditor 
not  to  pay  the  draft,  aa  a  docket  would  be  strack 
against  him.  The  defendants  refused  to  pay  the 
draft  when  presented,  but  they  afterwards  paid  it 
under  an  indemnity :  Held,  that  the  assignees  of  L 
might  recover  the  amount  againat  the  defendants  in 
an  action  for  money  had  and  received  ;  and  that  the 
defendants  had  sufficient  notice  of  L*s  bankruptcy. 
Spratt  V.  Hothouse,  5  Law  J.  C.P.  147,  a.  c  4  Bing, 
173. 

A,  being  a  trader,  before  any  act  of  bankniptey, 
directed  his  broker,  who  had  authority  to  distram 
for  rents  due  to  him,  to  pay  a  certain  sum  to  B  ia 
satisfaction  of  a  debt,  and  the  broker,  bond  fide, 
agreed  with  B  to  pay  him  as  soon  as  he  receivea  the 
rents,  and  after  tliia  A  became  bankrupt:  Held, 
that  tJie  assignees  of  A  could  not  recover  this  sum 
from  the  broker,  though  he  did  not  in  fact  pay  it 
over  to  B,  till  after  the  commission  issued.  Bod' 
ford  V.  Perkins,  3  C.  &  P.  90.  [Tenterden] 

When  a  bankrupt  has  given  a  voluntary  prefer- 
ence to  a  creditor  for  a  btmdjide  debt ;  whether  the 
act  is  fraudulent  or  not,  (according  to  the  6  Geo.  4. 
c  16.  s.  82»)  is  properly  presented  to  the  jury  by 
the  question,  whether  tne  debtor  had  bankruptcy  in 
contemplation  at  the  time.  Gibbins  v.  PhUUps,  6 
Law  J.  K.B.  98,  a.  c  7  B.  &  C.  529,  a.  c.  1  Bf.  & 
R.238. 

September  24, 1824,  D,  the  obligor,  who,  on  14th 
of  August  preceding,  bad  quitted  premises  he  held 
of  the  obligee,  paid  the  obligee  the  balanee  on  a 
bond  doe  October  19th  ibUowing;  the  fixtures  left 
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oa  tbe  praniMt,  ^hieh  were  Tahied  on  the  f  4th . 
September,  beings  tiikeii  in  diecharge  of  the  other 
portion  of  the  earn  payable  under  the  bond. 

In  Juljr  preoeding,  D,  upon  looking  into  hie  af- 
fiiira,  founo  be  conld  pej  onlj  17t.  in  the  pound  ; 
and  he  eoM  hia  watch  and  part  of  hisatock  to  aatisfy 
aomeoleima  upon  him ;  D  became  bankmpt,  October 
28t]i,  18<4,  but  aaid  he  had  no  intention  of  becom- 
ing bankrupt  at  the  time  he  paid  the  obligee,  though 
he  made  the  pajment  because  he  expected  other 
crediton  would  get  pooKsaion  of  hia  property. 

In  an  action  hy  D*s  aaaignee  against  the  obligee : 
Hdd,  that  the  jury  were  properly  directed  to  con- 
aider  whether  the  payment  were  made  by  D»  with 
a  Tiew  to  the  probability  of  hia  becoming  bankrupt, 
and  in  fraudulent  preference  of  the  obligee.  Fiook 
T.  Jewel,  5  Law  J.  C.P.  tl,  a.  c.  4  Bing.  fO. 

Where  a  trader,  being  poesessed  of  a  beneficial 
leaae,  propoaed,  after  an  act  of  bankruptcy,  to  dis- 

Cof  it  to  a  purchaaer,  who  refused  to  take  it,  un- 
the  premiaea  should  be  firat  discharged  from  all 
arreara  of  rent  which  were  then  due  to  the  landlord, 
and  the  rent  was  afterwards  paid  to  the  latter  out  of 
the  money  which  the  purchaser  had  agreed  to  give 
for  the  lease,  tbe  landlord  being  aware  of  the  situa- 
tion of  the  bankrupt,  and  there  being  no  property  to 
distrain  on  the  premises  ot  the  time,  but  toe  landlord 
baring  a  right  of  re-entr}''  according  to  a  proviso  in 
the  leaae :  Held,  that  the  aasignee  of  the  bankrupt 
could  not  recoYer  from  the  landlord  the  rent  so  paid 
to  him,  in  an  action  for  money  had  and  received,  aa 
tbe  estate  of  the  bankrupt  nad  been  benefited  by 
aocb  payment,  and  as  tbe  landlord  had  thereby 
waived  his  right  to  distrain  as  well  as  to  proceed  by 

2'  ectment,  for  a  breach  of  tbe  proviso  contained  in 
e  leaae.     Maver  t.  Croom$,  1  Bing.  f61,  s.  c.  8 
B.  Mo.  171. 

(6)  Other  Ditpotititmt  i^  ths  Bankrnpt^i  Property, 

In  a  leaae,  the  name  of  A  ia  inserted  as  the  lessee 
upon  a  truat  for  B,  but  tliere  ia  no  declaration  of 
truat  in  writing :  A  commits  an  act  of  bankruptcy, 
and  tlien  executes  a  declaration  of  truat :  afterwards, 
a  commission  of  bankruptcy  issues  against  A:  Held, 
that  this  declaration  of  trust,  though  executed  after 
the  bankruptcy,  will  prevail  in  favour  of  B,  against 
the  asaignees.  Gardner  v..  Roice,  S  Law  J.  Cbanc. 
ttO,  a.  c  t  S.  &  S.  346. 

A  sale  of  gooda  in  an  open  abop,  in  the  uaual 
oourae  of  trade,  and  paid  for  before  a  commission 
of  bankrupt  has  issued  against  the  trader,  although 
it  was  made  after  a  secret  act  of  bankruptcy,  is  valid 
by  1  Jac.  1.  c.  15.  s.  14  ;  and  tbe  aasignees  cannot 
recover  tbe  goods  in  an  action  of  trover,  without 
giving  back  the  money  that  has  been  paid  for  them. 
Caah  V.  Young,  2  Law  J.  K.B.  72,  s.  c.  2  B.  &  C. 
413,  a.  G.  3  D.  &  R.  653. 

Money  or  goods,  lodged  by  a  person  who  is  after- 
warda  a  bankrupt,  with  another,  as  an  arbitrator,  or 
aa  a  gratuitous  carrier,  and  paid  or  delivered  over 
without  knowledge  of  any  act  of  bankruptcy,  cannot 
be  recovered  back  from  such  arbitrator  or  carrier. 
Tops  T.  Jfedki'fi,  5  Law  J.  K.B.  34«,  a.  c.  7  B.  &  C. 
101. 

If  it  appears  in  an  action  of  trover  by  the  assig- 
nees of  a  bankrupt,  that  certain  proceeds,  constitut- 
ing part  of  an  account  stated,  came  into  the  hands 
of  the  defendants  ailer  the  act  of  bankruptcy,  it  is 


incumbent  on  the  defendants  to  shew  that  they  had 
a  right  to  retain  the  gooda,  notwithatanding  the 
balance  ia  in  their  favour.  Carter  v.  Barclay,  5 
Stark.  43.  [Abbott] 

Where  the  bankrupt,  who  was  a  bill-broker,  after 
he  had  committed  an  act  of  bankruptcy,  sent  bills 
to  the  defendanta,  who  were  creditors,  on  which  billa 
the  bankrupt  had  only  lent  money,  and  had  not  dia- 
counted  or  given  the  full  value  for  them :  It  was 
holden  that  bis  assignees  might  recover  them  in  tro7 
ver.     Hall  v.  Barnard,  1  C.  &  P.  38«.  [Abbott] 

Upon  the  queetion,  under  the  stat.  46  Geo.  3.  e. 
135,  (repealed  from  the  1st  Sept.  1825,  by  the  stat 
6  Geo.  4.  c.  16,)  whether  a  party  dealing  with  a 
trader  knew  him  to  be  insolvent ;  tlie  jury  may  in- 
fer such  knowledge  from  tbe  fact  of  the  party  buying 
goods  of  the  trader  to  a  great  extent  for  a  period  of 
near  two  years,  at  pricea  more  than  thirty  pfr  cent. 
under  prime  cost  Yatet  v.  Camtew,  3  C.  &  P.  98. 
[Tenterden] 

(r)  Judgments  and  Exeeutiont, 

Tbe  aasignees  of  a  bankrupt  may  maintain  trover 
against  a  aheriff  who,  under  an  execution,  seizes 
before  the  assignment  to  the  commissioners,  and 
who  levies  or  pays  over  after  an  act  of  bankruptcy. 
Cotrper  v.  Chitty,  1  Ken.  395,  s.  c.  1  Burr.  fO,  s.  c. 
1  Blac.  Rep.  65. 

If  gooda  have  been  legally  taken  in  execution  by 
the  sheriflT,  and  the  proprietor  thereof  subsequently 
becomes  a  bankrupt,  and  tbe  sberiif  disposes  of  them 
at  one  time  after  the  bankruptcy  suflScientto  satisfy 
that  execution,  and  another  execution,  wbicb  waa 
delivered  to  him  after  the  bankruptcy,  the  latter  is 
void  ;  and  therefore  the  assignees  of  the  bankrupts 
may  recover  in  trover,  for  such  ol^the  goods  as  were 
sold  afUr  tbe  sheriff  had  raised  money  suflScient  to 
satisfy  tbe  first  execution.  Stead  v.  Gateoigne,  8 
Taunt.  527. 

The  6  Geo.  4.  c.  16.  a.  108.  does  not  render  void 
an  execution  iasued  upon  a  judgment  obtained  by 
default,  confession,  or  nil  dieit,  and  levied  upon  the 
goods  of  tbe  bankrupt  before  his  bankruptcy.  7ay- 
hr  V. ,  5  B.  &  C.  392,  a.  c.  8  D.  &  R.  159. 

Where  a  trader  committed  an  act  of  bankruptcy, 
on  9th  Nov.  and  the  aheriff  took  his  goods  in  execu- 
tion on  15tl),  and  sold  them  on  21st  December,  and 
a  commission  issued  on  tbe  23rd,  and  an  assignment 
was  made  on  6th  January  following:  Held,  that 
the  assignees  might  maintain  trover  against  the 
sheriff,  although  he  had  sold  before  the  assignment 
was  made,  as  the  bankrupt's  property  vested  in 
them  by  such  assignment. from  tbe  act  of  bankruptcy, 
by  relation.     Lazarus  v.  IVaiifunaUt  H  B.  Mo.  313. 

Two  persons,  James  and  Robert,  residing  at  dif- 
ferent places,  were  partnera  in  trade.  James  com- 
mitted an  act  of  bankruptcy  on  the  11th  August 
1818.  He,  on  the  29th  August  consigned  some 
goods  to  the  defendants,  aa  factors,  who  received 
them  on  the  1  Itb  September,  and  sold  them  on  the 
16th.  Robert  committed  an  act  of  bankruptcy  on 
the  23rd  September ;  and  a  joint  commission  waa 
taken  out  against  tbem  on  the  5tb  October. 

The  defendants,  on  19th  September,  seised,  under 
an  execution  against  James  and  Robert,  some  joint 
property  of  the  bankrupts,  and  also  some  private 
property  of  each  of  them  ;  and,  on  28th  September, 
they  seised  '%11  the  joint  property  of  tbe  two  bank<« 
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riipfs  ander  a  feimxUT  ezeention.  The  Conn  held, 
that  the  assignees  were  entitled  to  recover  back  the 
joint  property  seized  after  the  2Sd  September,  and 
tlie  private  property  of  James,  sdxed  under  the  firat 
execution  :  but  were  not  entitled  to  the  value  of  the 
goods  consigned  to  the  defendants,  and  sold  by  them, 
nor  to  the  amount  of  the  private  property  of  Robert, 
so  seized  before  he  became  a  bankrupt.  Ryland  t. 
Ryland,  3  Law  J.  K.B.  71. 

The  statute  S  Geo.  4.  c.  39.  s.  f ,  (as  to  the  filing 
warrants  of  attorney  to  render  the  judgments  entered 
on  them  effectual  against  subsequent  commissions  of 
bankruptcy,)  is  not  repealed  by  the  statute  6  Geo. 
4.  e.  16.  si  81. 

Qu^e,  whether  the  stat.  3  Geo.  4.  c.  39.  s.  S.  ex- 
tends to  cases  where  there  has  been  no  act  of  bank- 
ruptcy at  the  time  of  giving  the  warrant  of  attorney. 
WiUon  V.  Whitaker,  1  M.  &  M.  8.  [Abbott] 

According  to  the  108th  section  of  the  6  Geo.  4. 
c.  16,  an  execution  creditor  of  the  bankrupt,  whose 
judgment  has  been  obtained  by  confession  or  nil 
dieit,  is  not  entitled  to  avail  himself  of  his  execution 
as  against  the  assignees,  unless  the  bankrupt's  goods 
have  been  sold  under  the  execution,  and  the  money 
paid  over  before  the  act  of  bankruptcy. 

Where  A,  having  a  debt  from  B,  secured  to  him 
by  warrant  of  attorney*  entered  up  judgment  by  non 
turn  infminatus,  issued  nji.fa.t  and  took  from  the 
sheri^A  bill  of  sale  of  the  goods  seized,  and  B  hav- 
ing soon  afterwards  became  bankrupt,  bis  assignees 
took  possession  of  and  sold  the  goods  so  transferred 
to  A,  who  brought  an  action  of  trover  for  them : 
Held,  that  he  was  not  a  creditor  having  security 
ibr  his  debt  within  6  Geo.  4.  c.  16.  s.  108,  and  that 
he  waa  entitled  to  recover.  Wymer  v.  Kemh^  5 
Law  J.  K.B.  23$,  s.  c.  6  B.  &  C.  479. 

A  creditor  had  obtained  judgment  by  default 
against  his  debtor,  since  the  statute  6  Geo.  4.  c.  16. 
s.  108,  and  the  goods  having  been  seized  by  the 
sheriff  before,  but  not  sold  nntil  after  an  act  of 
btokruptcy  was  committed  by  the  debtor,  the  Court 
refused  to  compel  the  sheriff  to  pay  over  the  pro< 
ceeds  of  the  sale  to  the  assignees  of  the  bankrupt 
In  re  Washboum,  6  Law  J.  K.B.  370,  s.  c.  8  B.  & 
C.  444,  s.  c.  3  M.  &  R.  374. 

A  obtains  a  judgment  by  confession  or  by  nil  dieit 
against  B,  and  issues  a  fi,  fa.,  under  which  B's 
^oods  are  seized :  whilst  the  goods  remsin  unsold 
in  the  sheriff's  hands,  B  commits  an  act  of  bank- 
ruptcy, on  which  a  commiasion  is  issued.  The 
sheriff,  after  notice  of  the  commission,  sells  the 
goods,  and  pays  over  the  proceeds  to  A.  The 
amount  may  be  recovered  from  the  sheriff  by  the 
assignees  of  B,  as  money  had  and  received  to  their 
use. 

Whether  the  sale  by  the  sheriff,  after  such  notice, 
was  wrongful,  and  would  support  an  action  of  trover, 
qu^re.  Notliy  v.  Buck,  6  Law  J.  K.B.  271,  s.  c. 
8  B.  &  C.  160,  s.  c.  9  M.  &  R.  68. 

(d)  Notice  of  the  Act  of  Bankruptcy* 

•  Before  the  stat.  6  Geo.  4,  the  mere  issuing  of  the 
commission  was  considered  notice  to  all  the  world 
of  a  prior  act  of  bankruptcy.  Brook$  v.  Sowerby,  8 
Taunt.  783,  s.  c.  9  B.  Mo.  56,  but  see  s.  o.  in  error, 
4  B.  &  A.  523. 

A  letter,  written  by  the  attorney  of  a  trader,  to 
the  solicitor  of  a  judgment  creditor,  requiring  the 


orsditor  to  delay  his  exeeatioo,  whtoh  he  woold  be 
entitled  to  sue  out  in  a  few  days,  giving  as  the  rea- 
son for  the  application,  lest  he  should  so  invo1v0 
the  debtor  as  to  render  him  unable  immediately  to 
satisiy  his  engsgements,  and  proposing  to  pay  the 
debt  by  instalments,  as  the  only  means  of  enabling 
the  etvditor  to  realise  tiie  whole  amonnt  of  his  de- 
mand,-—was  holden  not  to  be  such  a  sufficient  notice 
of  the  insolvency  of  the  trader,  ss  to  preclude  the 
creditor,  under  the  49  Geo.  3.  c.  121,  from  levying 
under  his  execution,  as  having  been  brought,  by  soch 
notice,  within  the  terms  of  the  second  section  of 
that  statute,  by  fixing  him  with  previous  knowledge 
of  the  bankrapt*s  insolvency.  Affrahamr.  Geergtf 
11  Price,  423. 

Notice  to  a  sheriff's  ofiicer,  after  he  has  entered 
the  premises  of  a  trader  (two  months  antecedent  to 
the  date  of  a  commiasion  of  bankruptcy)  to  levy 
under  a  writ  of  execution,  of  the  committing  df  a 
prior  act  of  bankruptcy,  is  not,  in  point  of  time, 
such  a  notice  to  the  creditor,  at  whose  suit  the  writ 
has  issued,  as  will  satisfy  the  provisions  of  49  G€o.  3. 
c.  121.  s.  2,  and  6  Geo.  4.  c.  16.  s.  81  ;  or  protect 
the  goods  of  the  trader,  and  the  interests  of  the  as- 
signees, against  the  full  operation  of  the  judgment. 
Martin  v.  Fitzgrrald,  5  Law  J.  K.B.  245. 

(N)  Of  Partners. 

Where  a  separate  commission  issued  against  one 
of  three  partners,  and  afterwards  a  eommission 
issued  against  two  of  the  firm,  ordered  that  the  first 
commission  should  be  superseded,  and  that  the 
costs  should  be  paid  out  of  the  joint  estate.  £x 
parte  Smith,  1  G.  &  J.  236.     * 

Gilpin  carried  on  the  business  of  an  army-cloChier. 
Enderby  advanced  ^20,000,  and  became  a  dormant 
partner  with  him  for  ten  years,  and  agreed  to  receive 
^2000  a  year,  he  not  being  required  to  perform 
any  part  of  the  business ;  and  that  at  the  end  often 
years  he  should  receive  back  the  ^20,000,  in  six 
quarterly  paymeats.^ 

The  ten  years  expired,  and  some  time  afterwards 
Enderby  received  part  of  the  ^20,000.  Gilpin, 
after  the  expiration  of  the  partnership,  oontinuad  to 
carry  on  the  business  as  before,  in  bis  own  name, 
and  became  a  bankrupt:  The  Court  held,  that  the 
effects  of  the  late  partnership,  and  the  debts  doe  to 
Gilpin  on  the  partnership  account  at  the  time  of  its 
expiration,  and  at  tbe  time  of  his  bankruptcy,  were 
in  his  order  and  disposition,  within  the  meaning  of 
21  James  1,  c.  19,  and  therefore  distributable  among 
the  new  creditors  of  Gilpin.  Ex  parte  Enderby,  2 
B.  &  C.  39,  s.  c.  3  D.  &  R.  636. 

Where,  on  the  dissolution  of  partnership,  it  was 
agreed,  that  all  debts  due  to  tbe  firm  should  vest  in 
one  partner ;  but  notice  to  that  effect  was  not  given 
to  the  debtors  ;  it  was,  upon  the  bankruptcy  of  the 
firm,  held,  that  the  debts  remained  in  the  order  and 
disposition  of  the  partnership,  and  formed  part  of 
the  joint  estate.     Ex  parte  Usbome,  1  G.  &  J.  358. 

Where  a  joint  creditor  has  a  separate  security,  ho 
may,  without  giving  up  the  separate  security,  prove 
against  the  joint  estate.  Ex  parte  Peacock,  2  G.  & 
J.  27. 

Where  joint  creditors  have  no  interest  in  the 
separate  estates,  the  Court  will  appoint  an  inspector 
to  protect  the  interests  of  the  separate  cr«diton. 
Ex  parte  Bateon,  1  G.  &  J.  269. 
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WbeM  the  petiticmiAg  creditor  under  the  first 
commiaeioQy  ie  a  joint  creditor,  he  is  entitled  to 
prove  against  the  joint  or  separate  estate.  Ex  parte 
Smith,  1  G.  &  J.  256. 

Where  a  debt  of  ^27,620.  I9t,  lOd,  was  due 
fiom  the  bankrupts,  at  the  bankroptcy,  to  their 
bankers,  on  a  balance  of  account,  and  such  balance 
was  corered  by  joint  promissory  notes  of  the  bank- 
rupts, to  the  extent  of  «£  18,000,  and  also  by  a 
mortgage  of  some  property  belonging  to  one  of  the 
bankrupts,  with  joint  and  seyeral  covenants  from 
each  of  them  for  the  payment  of  the  whole  balance  ; 
and  part  of  the  debt,  to  the  amount  of  ^17,000, 
had  oeen  permitted  to  be  proved  by  the  bankers 
against  the  joint  estate,  on  their  petition  for  the 
purpose  of  their  commanding  the  choice  of  assignees : 
Held,  that  the  bankers  were  entitled  to  a  proof  of 
the  ^18,000  against  tbe  joint  estate,  and  to  prove 
the  residue  against  the  separate  estete  of  one  of  the 
bankrupts.  Ex  parte  Ladbroke,  3  6.  &  J.  81 .  s.  P. 
£x  parte  Mills,  4  Law  J.  Chanc.  19«. 

A  commission  against  a  person  as  surviving  part- 
ner of  another,  only  entitles  the  joint  creditor  to 
claim  against  the  joint  estete.  Ex  parte  Bamed 
and  MotUy,  1  G.  &  J.  309. 

A  and  B  were  in  partnership'^B  was  a  dormant 
partner.—- A  drew  bills  on  B,  and  paid  them  to  C, 
who  was  ignorant  of  the  partnership.  A  and  B  be- 
came bankrupto:  Held,  that  C  could  only  prove 
against  the  separate  estetes,  and  not  the  joint.  Ex 
parte  Huibandt,  1  G.  &  J.  4. 

A  partner  cannot  claim  against  the  separate  estete 
of  his  co-partner  before  payment  of  the  joint  debts. 
Ex  parte  Carter,  and  Ex  parte  Gibeon,  3  G.  &  J.  293 ; 
Ex  parte  EUit,  tGMJ,  312. 

Where  one  partner  is  intrusted  with  the  entire 
management  of  the  partnership  concern,  and  he  with* 
draws  monies  for  his  separate  use,  which  he  duly 
and  openly  enters  in  the  partnership  books,  this  is 
not  a  sumcient  fraud  to  entitle  the  joint  estete  to 
prove  against  the  separate ;  but  it  would  be  other- 
wise*  if,  by-tbe  entries  in  the  books,  he  disguised  the 
transaction,  or  wholly  omitted  and  concealed  it. 
Smith  in  re  Hay,  6  Mad.  2. 

A  partner  cannot  prove  against  his  co-partner 
upon  indemnifying  the  joint  estete.  Proof  not  pay- 
ment. £x  parte  Moore,  2  G.  &  J.  166 ;  Ex  parte 
Gttheon,  2  G.  &  J.  233. 

The  interest  of  partners,  as  tenanto  in  common, 
when  the  estete  has  been  purchased  out  of  the  joint 
property,  and  mortgaged  by  the  firm  for  a  joint  debt, 
IS  a  ioint  security.     Ex  parte  Free,  2  G.  &  J.  250. 

Where  some  of  the  partners  in  a  large  firm  are  in 
•  distinct  trade,  and  the  aggregate  become  bankrupt, 
being  indebted  to  the  partners  in  the  distinct  trade ; 
soeh  partners  can  prove  against  the  larger  firm. 
Ex  parte  Cattell,  2  G.  &  J.  124. 

Where  different  firms  are  engraged  in  a  joint  ad- 
venture,  the  creditors  of  the  adventure  may  prove 
against  the  joint  estetes  of  the  minor  partoerships. 
Ex  parte  Notu,  2  G.  &  J.  295. 

A  nod  B  being  partners  with  C  and  D,  as  bankers, 
and  canjing  on  a  separate  trade  as  ironmongers,  a 
debt  was  incurred  between  the  separate  and  the 
joint  firm,  in  respect  to  monies  procured  for  the 
joint  firm,  under  the  credit  of  the  separate  firm : 
Held,  that  the  debt  owing  to  A  and  B  could  not  be 
prored  tgiinst  A,  B,  C,  and  D. 


If  A,  B,  C,  and  D  are  partners,  and  A  carry  on 
a  separate  trade,  proof  is  admissible  in  behalf  of 
the  separate  trade,  against  the  aggregate  firm,  only 
in  respect  of  dealings  between  trade  and  trade. 
Ex  parte  Sillitoe,  1  G.  &  J.  374. 

Seven  partners  carried  on  a  bank,  in  Durham, 
and  also  in  London,  where  the  two  managing  part- 
ners also  carried  on  a  separate  trade  as  ironmongers. 
Monies  were  from  time  to  time  raised  for  the  bank- 
ing firm  by  the  indorsements  of  the  partnership  of 
two  i  and  a  commission  of  bankrupt  having  issued 
against  all  the  seven,  it  was  found  that  a  large  sum 
was  due  from  the  banking  firm  to  the  partnership  of 
two :  Held,  that  that  sum  could  not  be  proved  by 
the  partnership  of  two  against  the  estete  of  the 
banking  firm,  because  it  was  not  a  debt  arising  from 
dealings  in  those  articles  which  were  the  subject  of 
the  separate  trade.  Jn  re  Goodchilds,  2  Law  J. 
Chanc.  137. 

Five  persons  are  co-partners  in  one  bank,  and 
four  of  them  are  co-partners  in  another  bank ;  in 
consequence  of  their  banking  transactions,  the  smaller 
firm  becomes  indebted  to  the  larger,  and  a  commis- 
sion issues  against  the  five  co-partners :  Held,  that 
the  larger  firm  is  entitled  to  prove  against  the  less, 
the  debt  due  to  it  from  the  latter.  Ex  parte  Cattell, 
5  Law  J.  Chanc.  71. 

A,  B,  and  C  were  co-partners  as  bankers ;  B  and 
C  were  partners  as  distillers ;  the  bankers  having 
advanced  money  to  the  distillers,  and  a  commission 
having  issued  against  the  three  :  Held,  that  a  proof 
might  be  made  by  the  estete  of  the  three  co-partners 
against  the  estate  of  the  two,  in  respect  of  the  debt 
due  from  tbe  two  to  the  three.  Ex  parte  BrenehUy, 
5  Law  J.  Chanc.  73. 

A  and  B  are  partners;  B  and  C  form  another 
partnership ;  B  dies,  beins;  indebted  to  the  former 
partnexship ;  Held,  that  A  may  prove  against  C  a 
debt  due  from  B  and  C  to  A  and  d.  Jn  re  Riehard- 
tan,  5  Law  J.  Chanc.  129. 

A  being  entitled,  under  a  parol  partnership  agree- 
ment with  B  and  C,  to  three  eighths  of  the  capiul 
and  profite  of  the  business,  became  bankrupt,  be- 
ing St  the  time  indebted  to  the  partoersbip  in  re- 
spect of  bills  in  which  the  partnership  name  had 
been  used  for  his  personal  accommodation :  the  assig- 
nees claim  a  share  of  pro6te  made  subsequently  to 
the  bankruptcy,  while  the  continuing  partners  in- 
sisted, that  the  bankrupt's  interest  in  the  profite 
ceased  at  that  time ;  in  consequence  of  this  differ- 
ence, no  settlement  of  accounte  between  his  estete 
and  the  partnership  took  place,  and  the  assignees 
filed  their  bill ;  but  B  and  C,  and  afterwards  C  alone, 
pending  the  litigation  with  the  assignees,  carried 
on  the  business  for  many  years  with  tbe  stock  and 
capitel  which  existed  at  Uie  time  of  the  bankruptoy, 
and  stock  and  capital  substitoted  in  the  usual  course 
of  trade  for  such  former  stock  and  capital,  aided  6y 
the  expenditure  of  considerable  sums  by  C  :  Held, 
that  the  assignees  of  A  were  entitled  to  three  eighths 
of  the  profits  which  had  been  madeorahould  be  made 
until  the  concern  was  finally  wound  up,  and  to  tbree 
eighths  of  the  money  to  be  produced  by  the  sale  of 
what  remained  in  specie  of  the  capital  and  stock : 
A's  proportion  of  the  profite  was  not  to  be  lessened, 
nor  the  proportion  of  C  to  be  increased,  in  respect 
of  the  debt  which  A  owed  to  the  partnership,  or  of 
the  money  which  C  brought  into  the  business,  be- 
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yond  his  Bbare  of  the  original  capital.    CrawAay  t. 
Co//iiu,  S  Roaa.  325. 

The  Bolvent  partner  ia  eligible  to  be  appointed  re- 
oeiver  of  the  partnerahip  effoeta,  though  the  Coort 
will  not  allow  him  a  salary.  £Jr  parU  Stovdd,  1  G. 
&  J.  303. 

Bj  an  award*  A,  one  of  two  partnera,  waa  directed 
to  paj  a  sum  of  money  to  B,  tiie  other,  and  alao  to 
pay  several  of  the  partnerahip  debts ;  and  he  gare  a 
warrant  of  attosney  to  aecnre  the  pmoent,  and  sti- 
pnlated.  that  if  his  former  partner  abould  be  called 
on  to  pay  any  of  thoae  debta,  then  that  lodgment 
might  be  entered  np  against  him.  He  beeame  a 
bankrupt,  and  B  prored  hia  private  debt  under  the 
commiasion.  B  waa  afterwarda  aued  by  one  of  the 
creditora.  He  then  entered  up  judgment  against  A 
on  the  warrant  of  attorney,  before  he  had  obtained 
hia  certificate,  and  the  Court  held,  that  he  might  do 
■o.  batly  T.  Wolfenton,  1  Law  J.  K.B.  246,  a.  c. 
3  D.  &  R.  f69. 

One  of  two  partnera  had  committed  a  aecret 
act  of  bankruptcy,  and  afterwarda  accepted  a  biU  of 
exchange  in  the  name  of  the  firm,  but  without  the 
privity  or  consent  of  his  partner,  and  applied  it  to 
nia  own  private  uae.  A  commission  was  taken  out 
and  prop«riy  worked.  In  an  action  against  the  two 
partners  by  an  innocent  holder,  the  Court  held  that 
the  action  had  been  well  brought.  Laeyy.  Wnoleott, 
1  Law  J.  K.B.  143,  a.  c.  9  D.  &  R.  458. 

The  partner  of  the  bankrupt  ordered  to  attend  be- 
fore the  commissioners  to  be  examined,  and  to  pro- 
dace  the  partnership  books  and  papers,  there  being 
no  suggestion  of  his  being  indebted  to  the  bankrupt, 
or  having  property  of  the  bankrupt  in  his  possession. 
Ex  parte  Levett,  1  G.  &  J.  185. 

A  and  B  being  partnera,  A  waa  declared  a  bank- 
rapt  under  a  aeparate  commission :  afterwards  a 
joint  commiasion  iasoed  against  A  and  B,  under 
which  all  the  requisites  were  proved,  except  an  act 
of  bankruptcy  against  A  : — an  order  was  made  that 
the  aaaignees  under  the  separate  commission  should 
permit  the  petitioning  creditor  who  had  aued  out 
the  joint  commiaaion,  to  inspect  the  proceedings 
under  the  aeparate  commiesioD,  to  enable  htm  to  as- 
certain the  act  of  bankruptcy  proved  under  it.  JEx 
parte  harriten,  5  Law  J.  Cbanc.  77. 

(O)  Of  TRE  Dividend. 

If  a  man  baa  a  right  to  come  in  under  aeveral 
commiaaions  for  the  same  debt,  and  provea  hia  whole 
debt  under  each,  antecedent  to  any  dividend  received 
by  him  under  any  of  the  commissions,  be  is  entitled 
to  receive  a  dividend  under  each  commiasion,  equal 
with  the  other  creditors,  until  he  has  received  the 
whole  amount  of  hia  debt  £x  parte  Clarke,  t  Ken. 
30t. 

jWhen  intereat  attachea  to  a  dividend,  it  is  at  the 
rate  of  five  per  cent  Ex  parte  Loxlev,  1  G.  &  J. 
345. 

(P)  Op  TRE  Bankroft. 

(a)  Surrender, 

A  bankrupt  will  be  allowed  to  aurrender,  where 
his  omission  to  do  it  in  due  time  has  arisen  from 
being  apprehenaive  of  a  criminal  prosecution.  Ex 
parte  Berryman,  1  G.  &  J.  223. 

A  bankrupt  who  baa  surrendered,  is  protected 
from  arrest  by  the  atatute  5  Geo.  f .  c.  30.  a.  5,  in- 


dependently of  the  commiMionOTi'  certiSeale.  £r 
parte  Lngh,  1  Law  J.  Chanc  fSS,  a.  c«  1  G.  &  J. 
f60. 

(i)  Other  Dutke, 

Where  a  hankmpt  refbaad  to  give  the  aoaigneaa 
possession  of  a  eottnge  and  land,  the  Court  ordered 
the  bankrupt  to  deliver  up  the  premiaea  within  14 
daya  after  peraonal  aervice  of  the  wder.  Ex  parte 
Hargrave,  f  G.  &  J.  39. 

{e)  Rights  and  PrioUegee* 

[See  Arrest.] 

A  bankrupt,  who,  at  the  time  of  hia  survsndar,  is 
ont  upon  bail,  ia  not  in  cuatodr  in  aoch  a  aenae  aa  to 
deprive  him  of  hia  privilege  of  protection,  under  the 
5  Gea  t.  c.  30.  aL  5. 

The  exemption  from  arreat  for  forty-two  days 
from  hia  aurrender,  ia  a  privilege  given  to  the  bank- 
rupt by  the  ststute,  and  not  depending  on  the  certi- 
ficate of  the  commiaaioners. 

The  only  uae  of  the  certificate  is,  to  be  prvai 
facie  evidence  of  the  bankrupt'a  right  to  the  priri- 
Jege,  and  to  entitle  him  to  tiie  penalty  of  5f.  from 
the  officer,  who,  after  the  production  of  the  certifi- 
cate, ahould  penriat  in  detaining  him.  Ex  parte 
Leigh,  1  Law  J.  Chanc.  «35,  a.  c.  1  G.  &  J.  260. 

A  bankrupt,  who  ia  in  co^ody  at  the  auit  of  one 
creditor,  at  the  time  of  hia  surrender  and  aahmia- 
aion,  ia  not  entitled  to  be  liberated  upon  being  dis- 
charged by  that  creditor,  if  other  deiaineis  have  in 
the  meantime  been  lodged  against  him.  Ex  parte 
Levi,  2  Law  J.  Chanc  174. 

The  Court  granted  a  rule  to  diachsige  a  person, 
who  having  been  declared  a  bankrupt,  and  having 

Eaased  his  second,  but  not  his  final  examination, 
ad  been  arrested.  King  v.  Lee,  1  Law  J.  K.B.  160. 
Where  the  last  examination  ia  adjourned,  thudH^ 
the  bankrupt  is  not  protected  from  arreat.  Ex  parte 
Woodi,  1  G.  &  J.  7d. 

Debt  doea  not  lie  againat  a  bankrupt  on  the  rsn/- 
dendum  of  a  leaae,  for  rent  accruing  after  the  oom- 
missionere'  assignment,  the  lessor's  aaaent  to  auch 
aasignment  being  virtually  included  in  the  act  of 
parliament  authorising  the  aaaignment  of  the  bank- 
rnpt'a  eatate.  Qw«rr,  if  an  action  of  covenant 
would,  in  auch  case*  lie  againat  the  bankrupt 
Wadham  v.  Marlowe,  2  Chit  600. 

A  bankrupt  may  compel  an  assignee  to  allow  him 
an  inspection  of  the  proceedings,  in  order  to  ascer- 
tain what  debta  have  been  proved.  £x  jMrte  Morgam, 
1G.&  J.404. 

Where  a  bankrupt  petitioned  to  aupeiaede  a  com- 
mission, snd  it  was  directed  that  an  action  ahould 
be  brought  against  the  sssignee  to  try  its  validity, 
and  the  petitioning  creditor  waa  ordered  to  defend 
the  action,  and  that  the  proceedinga  under  the  com- 
mission should  be  stayed  until  further  order,  and  the 
further  proceedinga  connected  with  the  petition  were 
reaervea  until  after  the  trial,  with  liberty  to  apply. 
The  action  which  the  bankrupt  brought  againat  the 
asaignee  having  failed,  he  waa  taken  ra  execution  for 
the  coatB,  but  he  waa  ordered  to  be  diacharged,  thia 
not  being  the  proper  mode  of  obtaining  the  costs, 
the  matter  being  under  the  control  of  ue  Coort  of 
Chancery.    Ex  parte  Gregory,  1  G.  &  J.  177. 

The  dourt  rafoaed  to  compel  an  attorney  to  pay  a 
sum  of  money  he  had  recetted  in  hia  charaeter  of 
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ftttorney ;  be  having,  after  the  receipt  oftbe  money, 
become  bankrupt  and  obtained  hie  Certificate.  But, 
temble,  it  wbuld  be  otherwise  if  a  case  of  fraud  were 
eatabliabed.  Ex  parte  CuUiford,  5  Law  J.  K.B. 
S29,a.c.  8B.&C.  2fO. 

5^6^,  that  under  the  prorisiona  of  the  new  bank- 
rupt act,  6  Geo.  4,  c.  16,  a.  59,  a  bankrupt  in  ens- 
todj,  4>y  insisting  on  his  discharge,  prerious  to 
proof  of  a  debt,  does  not  estop  himself  from  disput- 
ing the  validitj  of  the  commission  against  him. 
Mou  T.  MiUh  3  C.  &  P.  197.  [Park] 

A  bankrupt  is  precluded  from  disputing  the  com- 
mission against  him,  if  he  seek  protection  from 
arrest  in  consequence  of  that  commission  : 

Or  if  he  apply  to  the  Lord  Chancellor  for  his 
certificate,  even  though  he  do  not  obtain  it ;  for  the 
application  alone  is  an  acquiescence  under  the  com- 
mission. Denmtt  ▼.  Kirkpatriek,  6  Law  J.  K.B.  67. 

A  bankrupt  is  not  entitled  to  his  certificate,  if  in 
one  day  he  has  lost  20^  by  betting,  though  he  won 
a  greater  sum  by  other  bets  on  the  same  day.  Anon* 
5  Law  J.  Chanc.  129 :  s.  P.  7n  re  Jonu,  2  G.  &  J. 
St9. 

(ef)  AUotcanee. 

The  bankrupt  is  not  entitled  to  bis  allowance, 
unless  a  suflScient  dividend  be  paid  on  the  joint  and 
on  the  separate  estate.  Ex  par  It  tjoodatl,  2  G.  &  J. 
281. 

The  bankrupt  has  no  right  to  his  allowance,  until 
his  certificate  shall  have  ^ been  confirmed  by  the 
Chancellor.  Whether  the  allowance  is  payable  where 
the  net  produce  is  only  six  shillings  in  the  pound — 
qudtre,     Ei  parte  Pavey$  2  G.  &  J.  358. 

A  bankrupt  obtains  his  certificate  and  dies ;  after- 
wards his  estate  pays  ten  shillings  in  the  pound : 
Held,  that  his  personal  representative  is  entitled  to 
the  allowance  of  5  per  cent  In  re  Safferd,  5  Law 
J.  Chanc.  76,  s.  c.  2  G.  &  J.  128. 

(e)  Of  the  Surplus. 

Only  in  cases  of  surplus,  interest  subsequent  to 
the  commission  is  payable.  Ex  parte  Paton,  1  G.  & 
J.  332. 

Under  a  commission  of  bankruptcy,  creditors  are 
only  entitled  .to  interest  out  of  a  surplus  where 
interest  is  payable,  either  expreu  or  implied.  Ex 
parte  Bttyd,  1  G.  &  J.  285. 

Since  the  6  Geo.  4,  where  there  is  a  surplus, 
interest  should  be  calculated  upon  the  whole  debt  up 
to  the  time  of  the  first  dividend,  then  the  amount  of 
the  dividend  to  be  subtracted  from  the  whole,  and 
interest  to  be  calculated  upon  the  reduced  principal 
up  to  the  payment  of  the  next  dividend.  In  re 
Jaigginbottom,  5  Law  J.  Chanc.  84,  s.  c.  2  G.  &  J. 
125. 

Where  a  bankrupt  had  delivered  a  promissory  note 
as  a  security  for  a  debt,  less  than  the  amount  of 
the  note,  wiUiout  indorsement ;  the  Court  ordered 
that  the  creditor  ahould  be  at  liberty  to  sue  in  the 
name  of  the  assignees,  upon  his  undertaking  to  ac- 
count for  the  surplus.  Ex  parte  Brown,  1  G.  &  J.407. 

Where  a  surplus  remains  after  all  the  debts  have 
been  paid,  and  the  bankrupt  petitions  that  the  as- 
signees may  transfer  to  him  the  sum  admitted  to  be 
in  their  hands,  without  prejudice  to  his  right  to 
have  the  accounta  taken  against  them ;  they  will  be 
allowed  to  retain  in  their  hands  a  portion  of  the 


admitted  surplus,  in  order  to  meet  the  expense  of 
taking  the  accounts.  Ex  parte  Brown,  1  Law  J. 
Chanc.  70. 

A  separate  creditor  is  not  entitled  to  interest  from 
the  surplus,  until  the  joint  creditors  shall  have  been 
paid  in  full.     Ex  parte  Minekin,  2  G.  &  J.  287. 

Where  a  surplus  appeared,  the  Court  permitted 
the  bankrupt  to  sue  in  the  name  of  one  assignee, 
the  other  assignee  being  restrained  from  setting  up 
his  character  as  auoh.  Ex  parte  Archer,  2  G.  &  J. 
110. 

(/)  Of  Actions  and  Suits  by  and  ag<unst  a  Bankrupt* 

The  Court  will  not  oblige  a  bankrupt  to  give  secu- 
rity for  costs,  when  he  sues  in  an  action  with  which 
the  aasignees  do  not  interfere.  Phillimore  v.  Biug, 
2  Law  J.  K.B.  211. 

Where  an  action  of  trespass  was  broueht  in  Court 
of  C.  P.  by  an  uncertificated  bankrupt,  ror  false  im- 
prisonment after  nonauit  in  the  K.B.  for  the  aame 
cause  ; — the  Court  stayed  the  proceedings  until  tlie 
costs  in  the  first  action  were  dischaiged.  Crawley 
y.  Impey,  8  Taunt.  407,  s.  c.  2  B.  Mo.  460. 

Whenever  the  plaintifi^  knows  at  the  time  of 
bringing  an  action,  that  the  defendant  has  been  a 
bankrupt,  the  Court  will  not,  on  a  motion  for  judg- 
ment, as  in  case  of  nonsuit,  order  a  stet  proeeuus, 
but  require  him  to  give  a  peremptory  undertaking  to 
try.     Bent'scau,  1  Law  J.  K.B.  111. 

Where  a  bankrupt,  before  his  bankruptcy,  had 
commenced  an  action,  which  was^ubsequendy  pro- 
secuted by  his  assignees  and  failed,  and  the  bank- 
rupt was  taken  in  execution  for  the  costs,  subsequent 
to  his  having  obtained  his  certificate ;  an  applica- 
tion was  made  by  the  bankrupt  for  the  payment  of 
these  costs  out  of  the  estate,  but  refused,  on  the 
ground  of  the  bankrupt  having  wilfully  misrepre- 
sented the  facts,  and  induced  the  aasignees  to  pursue 
the  action ;  if  the  bankrupt  had  acted  fairly  he  would 
have  been  entitled  to  this  indulgence.  Ex  parte 
Seanutn,  1  Law  J.  Chanc.  147,  a.  c.  1  G.  &  J.  260. 

Where  a  plaintiff  becomes  bankrupt,  it  is  irre- 
gular to  move  that  he  should  make  his  assignees 
parties  ;  the  proper  course  is  to  move  that  the  bill 
ahould  be  diamissed,  unless  the  assignees  make 
themselves  parties  within  a  given  time,  and  prose- 
cute the  suit ;  and  notice  of  this  motion  ought  to  be 
served  on  the  assignees.  Anon,  1  Law  J.  Chanc 
154. 

The  Court  will  not  dismisses  bill  against  a  bank- 
rupt plaintiff,  for  want  of  prosecution,  by  an  order 
of  course,  or  with  coats.  The  motion  to  dismiss 
must  be  upon  notice  to  the  assignees,  and  muat 
allow  them  some  time,  after  the  time  when  the  bill 
would  have  been  dismissed  againat  the  original 
plaintiff,  in  order  to  file  a  supplemental  bill.  Sharp 
T.  HuUett,  4  Law  J.  Chanc.  147.  a.  c.  2  S.  &  S.  496. 

Where  a  defendant  to  a  bill  of  discovery  has  put 
in  his  answer,  and  obtained  the  common  order  for 
Jbe  payment  of  hia  costs,  it  is  no  reason  for  dis- 
charging that  order,  that  the  plaintiff  is  become 
bankrupt     v.  Fielding,  3  Law  J.  Chanc.  199. 

llie  Court  will  grant  an  injunction  at  the  instance 
of  a  bankrupt,  to  stay  an  action  at  law  pending 
against  him  after  a  cooamission  issues.  Bakery. 
Geare,  2  Ken.  134. 

A  bankrupt  being  a  necessary  part^  to  a  auit, 
relative  to  the  respective  claims  of  his  assignees. 
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and  his  wife,  to  property  to  whiob  the,  and  he  in  her 
right,  bad  hecome  entiUed.  he  will  be  allowed  bis 
costs  as  between  solicitor  and  client.  Grctit  t.  Otte, 
2  Law  J.  Chanc.  If  J. 

(Q)  Of  the  Certificate. 

(a)  Form, 

An  application  being  made  to  stajr  a  bankrupt's 
certificate,  on  the  grounds,  that  the  day  of  the  month 
and  year  of  the  signature  of  the  creditors  was  not 
inserted  at  the  time,  and  that  the  afBdavits  of  the 
parties  witnessing  their  signatures  did  not  state  the 
time  of  snch  signature,  t^  Court  refused  it.  Ex 
parteLaing,  1  G.  &  J.  348. 

A  certificate,  instead  of  repeating  the  day  of  the 
month,  used  the  word  ditto,  and  in  other  placet 
omitted  the  ytar:  Held  sot  to  inralidate  the  certifi- 
cate, as  it  was  signed  in  the  same  year  in  which 
the  commission  iasaed.  £x  partt  Davit,  2  G.  & 
J.  80. 

A  certificate  will  be  sent  back  to  the  commissioners 
to  be  rectified,  where  only  signed  and  sealed  by  one 
commissioner,  and  not  attested  by  the  solicitor  to  the 
commission,  or  his  clerk,  or  the  measenger,  or  the 
clerk  of  such  commissioner,  in  conformity  to  the 
general  order  of  August,  1809.  £x  parte  Jonet,  1 
G.  &  J.  186. 

(6)  Signature. 

Quote — Wheth\9r  persons  appointed  by  the  Court 
to  prove  and  receive  dividends  can  sign  the  certifi- 
cate ?     Ex  parte  Shaw,  1  G.  &  J.  151. 

If  a  creaitor,  after  proving  a  debt  under  a  com- 
mission, assigns  it,  he  cannot  sign  the  certificate 
without  the  authority  of  those  who  are  entitled  to 
the  property  under  the  assignment.  Ex  parte  Taytor, 
1  G.  &  J.  399. 

A  creditor  having  proved  a  debt,  and  afterwards 
sold  and  assigned  it,  may  sign  the  bankrupt's  certi- 
ficate, after  such  assignment,  without  the  consent  of 
the  assignee.  Ex  parte  Herbert,  9  G.  &  J.  66; 
overruling  Ex  parte  Herbert,  1  G.  &  J.  399. 

The  certificate  ought  not  to  be  signed  by  creditors 
before  the  bankrupt  has  passed  bis  last  examination. 
Ex  parte  Cuue,  2  G.  &  /.  327. 

(c)  Staying, 

A  mortgagee  may  petition  to  stay  a  certificate. 
Ex  parte  Whitchurch,  2  J.  &  W.  548,  s.  c.  1  G.  & 
J.  71. 

(<f)  Rec€Uling,' 

A  clear  case  must  be  made  against  the  bankrupt, 
before  a  certificate  can  be  recalled.  Ex  parte  Hood, 
IG.  &J.  219. 

Where  a  bankrupt  is  in  the  custody  of  a  creditor, 
and  the  creditor  presents  a  petition  to  prove  and 
stay  the  certificate,  or  that  the  certificate  be  stayed 
untU  the  petitioner  has  had  sufficient  time  to  ascer- 
tain the  amount  of  his  debt,  and  prove  it,  tlie  bank- 
rupt is  entitled  to  be  discharged.  Ex  parte  Blaydet, 
1  G.  &  J.  179. 

The  Court  stayed  a  certificate  on  a  petition  being 
preaented  by  a  partner  of  the  bankrupt  for  that  pur- 
pose, until  the  partnership  accounts  could  be  taken ; 
no  want  of  due  diligence  being  imputable  to  the 
petitioner.     Ex  parte  Hadley,  1  G.  &  J.  t93. 


A  certificate  wUl  be  lodged  in  the  bankrupt- 
office,  where  the  amount  of  a  mM'tgage  debt  is  die- 
puted,  until  it  can  be  properly  ascertained.  Ex 
parte  WhUhurch,  2  J.  &  W.  648. 

The  petitioner  will  have  to  pay  the  costs  of  his 
petition,  where  it  prays  tJiat  the  certificate  may  be 
stayed  until  he  has  had  sufficient  and  reasonable 
time  to  ascertain  the  amount  of  his  debt,  and*  prove 
it.     Ex  parU  BUydet,  1  G.  &  J.  179. 

Where  a  commission  had  issued,  and  eight  months 
had  been  suffered  to  elapse  before  the  petitioner 
applied  to  prove  and  stay  the  certificate ;  the  peti- 
tion was  dismissed  with  costs.  Ex  parte  Smith, 
1  G.&  J.  195. 

Where  two  persons  had  become  bankrupts,  and  a 
joint  certificate  acquired;  but  one  of  them  died 
before  making  an  affidavit  of  confoimity ;  the  allow* 
ance  as  to  the  survivor  was  ordered  to  be  advertised. 
£jr  parte  Cossart,  1  G.  &  J.  248. 

If  a  petition  to  stay  a  certificate,  is  not  served 
before  the  next  petition  day,  the  practice  is,  for  a 
short  petition  to  be  presented  by  the  bankrupt, 
praying  that  his  certificate  may  be  allowed.  £c 
parte  Moore,  1  G.  &  J.  253. 

An  acknowledgment  by  a  bankrupt,  of  having 
received  the  copy  of  a  petition  to  stay  his  certi- 
ficate, is  not  a  waiver  of  personal  aervice.  £x  parte 
Furnival,  1  G.  &  J.  254. 

Where  an  application  was  made  to  stay  the  certi- 
ficate on  the  ground  of  concealment  of  property,  but 
the  property  concealed  liad  been  delivered  over  to 
the  assignees  before  the  certificate  was  signed  by 
the  commissioners;  the  application  vras  refused^ 
but  without  costs.  Ex  parte  Bryant,  1  G.  &  J.  205. 

(tf)  Where  void. 

Alossbygaming  invalidates  a  certificate,  although 
the  bankrupt  on  the  same  day  wins  more  than  the 
sum  lost.  The  Vice  Chancellor  will,  without 
an  issue,  decide  the  fact  of  gaming  where  it  is  not 
disputed.  Ex  parte  Newman,  5  Lsw  J.  C.P.  129 : 
s.  F.  2  G.  &  J.  329. 

(f)  Effect  of. 

A  bankrupt's  certificate  is  no  bar  to  an  action 
brought  against  him  on  bills  of  exchange,  indorsed 
by  him  to  a  creditor,  for  a  debt  due  before  the 
bankruptcy.  Brix  v.  Braham,  1  Law  J,  C.P.  103, 
s.  c.  1  Bing.  281,  8.  c.  8  B.  Mo.  261. 

A  judgment  in  an  action,  on  a  bond  given  under 
the  4  Geo.  3.  c.  $S,  by  a  trading  member  of  parlia- 
ment, obtained  after  tne  bankruptcy,  though  before 
he  obtained  his  certificate,  is  not  discharged. 
Campbell  v.  Jameson,  1  Bing.  320,  s.  c.  8  D.  Mo. 
281. 

As  creditors,  by  accepting  the  assignment  of  a 
debt  proved  under  a  commission,  stand  in  precisely 
the  same  situation  as  the  assignee,  tliey  cannot 
maintain  an  action  against  the  bankrupt.  Ex  parte 
Taytor,  1  G.  &  J.  399. 

Bankruptcy  not  only  exonerates  a  guarantee 
from  his  liability  on  a  bill  of  exchange,  but  from 
the  costs  of  any  action  which  may  have  been  brought 
against  his  principal  BottomUy  r.  WiUon,  3  Stark. 
148.  [Abbott] 

A  bankrupt's  Certificate,  before  allowance,  does 
not  divest  his  creditors  of  thetr  right  to  a  legacy. 
Tudwayr,  Bourtie,  2  Ken.  423,  s*  c.  2  Ehirr.  716.* 
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A  oertifioate  in  Ireland  is  no  bar  to  an  action  for 
a  debt  contracted  hy  the  bankrupt  in  England. 
ShaUenm  ▼.  Dysart,  ^G.&cJ,  87. 

The  principal  baling  become  a  bankrupt,  on 
the  day  that  his  certificate  was  allowed,  bis  bail 
were  fixed ;  but  before  the  jiaing  of  the  Court,  an  ez- 
oneretur  was  entered  on  the  bail-piece,  on  payment 
of  the  costs.     Lindseif'i  bail,  I  Law  J.  K.B.  84. 

Where  the  plaintitf  was  surety  for  the  bankrupt 
for  rent,  whico  had  not  become  due  until  after  the 
eominiasion  issued  against  him,  and  the  bankrupt 
obtained  his  certificate  :  Held,  that  he  was  not  a 
surety  within  the  meaning  of  the  49  Geo.  3.  c.  121. 
s.  8,  which  is  restrained  to  debts,  existing  as  debts 
at  the  time  of  the  issuing  of  the  commission,  and 
that  he  was  therefore  entitled  to  recover  the  rent  he 
bad  been  called  on  to  pay  as  such  surety.  M'Dougal 
T,  Paton,  8  Taunt.  584,  s.  c.  2  B,  Mo.  64^1. 

The  surety,  under  an  annuity  deed,  may  maintain 
an  action  against  the  principal,  for  the  value  of  an 
annuity  redeemed  by  him  subsequently  to  the  bank* 
ruptcy  of  the  principal.  VVatkins  t.  Flanagan,  1 
Bing.  413,  s.  c.  3  B.  &  A.  186,  s.c.  8  B.  Mo.  480, 
B.  c.  IS  Price,  34. 

A  surety  under  an  annuity  deed,  who  has  re- 
deemed the  annuity  subsequent  to  the  commission, 
may  proceed  by  action  against  the  grantor,  who  has 
obtained  his  certificate,  for  the  arrears  of  the  annuity, 
and  he  is  entitled  to  the  benefit  of  the  grantee's 
proof  under  the  commission.  Watkim  v.  Flanagan, 
1  G.  &  J.  199. 

Where  a  principal  proves  his  debt  under  a  com- 
mission of  bankruptcy,  against  the  person  for  whom 
the  surety  is  bound,  be  does  not  discharge  the  party. 
And  it  seems  doubtful,  whether,  when  the  principal 
has  signed  the  certificate,  he  has  not  discharged  the 
party.  But  where  a  bankrupt  had  conducted  him- 
self properly,  and  the  surety  had  gone  abroad 
immediately  after  the  bankruptcy,  the  Court  de- 
termined that  the  surety  was  not  discharged,  al- 
though the  principal  had  signed  his  certificate. 
JLahgdale  V.  Parry,  2  Law  J.  K.B.  70,  s.  c.  2  D.  & 
R.  337. 

In  an  action  brought  by  an  accommodation  accep- 
tor of  a  bill  against  the  drawer,  after  he  bad  become 
bankrupt  and  obtained  his  certificate,  for  not  provid- 
ing fonds,  whereby  the  plaintiff  had  incurred  the 
coats  of  an  action,  and  been  obliged  to  sell  an  estate 
to  raise  funds  :  Held,  that  as  the  rieht  to  the  prin- 
cipal debt  was  barred  hy  statute,  me  right  to  da- 
mages, which  are  accessary  and  consequent  on  that 
debt»  was  also  barred.  The  49  Geo.  3,  enabling 
the  plaintiff,  as  surety,  to  prore  his  demand  in 
respect  of  money  paid,  and  enacting  that  the  bank- 
rupt should  be  discharged  of  all  demands  at  the  suit 
of  the  surety,  in  regard  to  his  debt  in  respect  of 
such  suretyship,  makes  the  certificate  a  bar,  not 
only  to  any  claim  for  the  parties'  money  which  es- 
ttbllshed  the  principal  debt,  but  also  to  any  conse- 
quential damage  arising  from  that  debt  not  having 
been  duly  paid.  Van  Sandau  v.  CorsbU,  8  Taunt. 
550,  s.  c.  t  B.  Mo.  602,  s.  c.  (Judgment  affirmed,) 
3  B.  &  A.  13. 

Where  a  party,  who  had  been  committed  for  dis- 
obedience, under  an  order  in  bankruptcy,  for  not 
paying  money  and  costs  as  ordered,  became  bank- 
rupt and  obtained  his  certificate,  he  was  directed  to 
be  discharged.     Ex  parte  Eicke,  t  G.  &  J.  '^61. 

DiOE'?T,  1822—1828. 


The  defendant  covenanted  with  the  plaintiff  £n 
the  due  payment  by  A  B,  of  an  annual  premium  on 
a  life  insurance  given  to  the  plaintiff  as  security  for 
a  debt,  and  became  bankrupt  before  the  premium 
was  due,  and  obtained  his  certificate  after :  Held, 
that  he  was  not  thereby  discharged  from  his  liability 
to  pay  such  premium.  Atwood  r.  Partridge,  5  Law 
J.  C.P.  154,  s.  c.  4  Bing.  209. 

Bankruptcy  and  certificate  are  no  bar  to  an  action 
in  tort,  against  a  broker  for  selling  out  plaintiff's 
stock  contrary  to  orders.  Parker  v.  CroU,  6  Law  J. 
C.P.  229,  s.  c.  5  Bing.  63,  s.  c.  2  M.  &  P.  150. 

A  commission  of  bankrupt  issued  against  the 
plaintiff  in  April,  and  on  the  2d  of  August  was 
superseded.  A  second  commission  issued  on  the  7th 
August,  under  which  the  plaintiff  obtained  his 
certificate,  and  then  sued  the  defendants,  who  were 
the  commissioners  under  the  first  commission,  for 
an  alleged  wrongful  imprisonment.  Judgment  of 
nonsuit  was  entered  up  by  them  against  him  in  July, 
and  he  was  charged  in  execution  tor  the  costs  :  Held, 
that  as  the  defendants  might  have  proved  under  the 
second  commission,  the  plaintiff  was  entitled  to  be 
discharged.  Holding  v.  Impey,  1  Bing.  189,  s.  c.  7 
B.  Mo.  614. 

Verdict  for  defendant  in  July ;  commission  of 
bankrupt  against  plaintiff  in  August;  judgment 
against  him,  and  certificate  under  the  commission, 
in  Michaelmas  ensuing  :  Held,  that  he  was  liable  to 
an  execution  for  costs,  notwithstanding  6  Geo.  4, 
0.  16,  s.  56.  Bire  v.  Moreau,  5  Law  J.  C.P.  61,  s.  c. 
4  Bing.  57. 

A  bankrupt  obtained  bis  certificate  on  the  13th 
of  November ;  the  same  day  ^Jieri  facias  was  exe<. 
cuted  on  his  ^oods :  The  Court  refused  relief  on 
motion,  but  left  the  parties  to  their  audita  querela, 
Hanson  v.  Blukey,  6  Law  J.  C.P.  70,  s.  c.  4  Bing, 
493,  s.  c.  1  M.  &  P.  261. 

Where  a  defendant  has  been  twice  a  bankrupt, 
and  has  not  paid  15<.  in  the. pound  under  the  second 
commission,  the  Court,  (unless  he  be  in  actual  cus- 
tody,) will  not  relieve  him  on  motion,  in  an  action 
against  him  at  the  suit  of  a  creditor  whoso  debt  may 
have  been  barred  by  the  commission ;  but  will  leave 
him  to  his  plea.     Anon,  5  Law  J.  K.B.  212. 

A  second  commission  against  a  bankrupt,  who  has 
not  obtained  his  certificate  under  a  previous  subsist- 
ing commission,  is  void  at  law.  Consequently  a 
certificate  obtained  under  the  second  commission  is 
unavailing.    Hill  v.  Wilson,  6  Law  J.  K.B.  127. 

(g)  Bankrupt's  Liability  on  a  new  Promise, 

Upon  a  debt  revived  by  a  new  promise  after  bank- 
ruptcy, the  Court  will,  on  an  arrest,  discharge  the 
debtor  on  common  bail.  Bay  ley  v.  DilUn,  2  Ken. 
436,  s.  c.  2  Burr.  736. 

A  bankrupt  cannot  be  arrested  upon  a  subsequent 
promise  to  pay  a  debt  due  before  his  bankruptcy, 
after  he  has  obtained  his  certificate.  Peers  v.  Gad' 
derer,  1  Law  J.  K.B.  16,  s.  c.  2  D.  &  R.  240,  s.  c. 
1  B.  &  C.  116. 

A  promise  or  agreement  by  a  bankrupt  to  pay  a 
debt  after  he  has  obtained  his  certificate,  must  be  in 
writing,  and  signed  by  him,  in  order  to  comply  with 
the  terms  of  the  statute  6  Geo.  4,  c.  16,  s.  131  ; 
which  enacts,  that  a  bankrupt  sliall  not  be  liable  on 
a  promise  to  pay  a  debt,  discharged  by  certificate, 
unless  such  promise  be  made  in  writing,  signedby 
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the  bankrapt,  or  hy  some  person  authorised  bj*  him. 
Hubert  ▼.  Moreau,  5  Lsw  J.  C.P.  56. 

A  person,  after  be  became  bankrupt,  and  before 
he  bad  got  bis  certificate,  called  at  the  office  of  his 
attorney,  to 'whom  he  was  indebted,  and  wrote  there, 
the  attorney  not  being  at  home,  a  letter  promising 
to  pay  him  a  sum  of  lOOL  The  only  signature  was 
a  flourish  of  the  pen,  which  it  was  contended  by  the 
plaintiff  formed  the  letter  M,  the  initial  letter  of  the 
defendant's  name  :  Held,  that  if  it  was  an  M,  it  was 
not  a  sufficient  signature  under  the  statute  6  Geo.  4, 
c.  16,  8.  191.    Hubert  v.  Martau,  2  C.  &  P.  528. 

(B)  Of  a  Supersedeas. 
(a)  Cauteifor, 

Where  two  of  the  commiasioBers  were  creditors  of 
the  bankrupt,  the  commission  was  superseded  upon 
an  ex  fxtrte  application.  £x  parte  Matthews,  1  G.  & 
J.  164. 

Where  a  bill- of  costs  (the  petitioning  creditor's 
debt)  is,  on  a  reference  to  the  Master,  reduced  by 
taxation  below  the  amount  requisite  to  sustain  the 
commission,  the  commission  will  be  superseded  at 
his  expense.     In  re  Symet,  1  Law  J.  Chanc.  68. 

Where  the  act  of  bankruptcy  consisted  in  the  bank- 
rupt haying  made  a  conveyance  of  bia  estate  and 
effects,  which  appeared  in  evidence  not  to  be  drawn 
according  to  the  bankrupt's  intention, — ^The  Court 
superseded  the  commission.  Ex  parte  Norrit,  1  G.  & 
J.  235. 

A  delay  of  nine  months,  occaaioned  by  the  acts  of 
the  bankrupt,  and  with  the  concurrence  of  the  cre- 
ditors, is  a  good  ground  for  superseding  the  com- 
mission ;  and  that,  though  the  effect  of  the  super- 
sedeas will  be  to  give  validity  to  executions  issued 
out  by  judgment  creditors,  which  would  otherwise 
be  over-reaohed  by  the  commission.  Ex  parte  Luke, 
2  Law  J.  Chanc.  175,  s.  c.  1  G.  &  J.  561. 

If  a  commission,  issued  upon  an  unjust  motive, 
becomes  an  efficient  instrument  of  fraud,  and  the 
bankrupt  cannot  be  relieved  from  the  fraud  of  which 
the  commission  is  an  instrumentbut  by  a  supersedeas, 
the  Court  will  interfere  and  supersede  the  commis- 
sion, in  order  to  defeat  the  fraud.  £x  parte  Bourne, 
1  G.&J.  511. 

Nor  will  it  be  allowed  to  stancl,  although  the  frau- 
dulent purpose  may  be  defeated  without  superse- 
ding the  commission.  Ex  parte  Bourne,  2  G.  &  J. 
137. 

A  commission  issued  expressly  for  the  purpose  of 
putting  an  end  to  an  action  by  the  bankrupt  ag^nst 
the  ])etitioning  creditor,  will  not  be  aufferea  to  stand, 
ev«n  though  an  intention  of  working  it  appear.  Ex 
parte  Bourne,  2  G.  &  J.  157. 

Whether  a  commission  can  be  superseded  as  to 
one  of  two  bankrupts,  in  order  to  give  validity  to  a 
subsequent  commission  againt  the  other  with  a  third. 
£jr  parte  Burlton,  2  G.  &  J.  344. 

A  joint  commission,  invalid  in  its  ooncoction, 
may  be  superseded  as  to  one  of  the  bankrupts.  Ex 
parte  Bygrave,  2  G.  &  J.  591. 

A  bankrupt  cannot,  after  he  has  obtained  bis  cer- 
tificate, petition  to  supersede,  because  he  was  not  a 
trader.    Ex  parte  Lewit,  2  G.  &  J.  208. 

(6)  Practice  upon  petitions  to  supersede. 

The  commission  cannot,  after  the  forty-second  day, 
be  superseded,  on  the  application  of  the  bankrupt 


before  his  surrender,  even  with  consent  of  oiediton* 
Ex  parte  Peaher,  2  G.  &  J.  337. 

A  petition  for  s  supersedeas  may  be  sustained  at 
the  instance  of  the  bsnkrupt,  where  the  petition  is 
presented  before  the  forty-second  dsy.  Ex  parte 
Nicholas,  Z  G.&  J.  102. 

Commission  sUowed  to  be  superseded  by  the  con- 
sent of  all  the  creditors,  where  the  bankruptcy  has 
been  advertised  in  the  Gssette.  Ex  parte  OgUby,  1 
G.  &  J.  250. 

A  separate  commission  being  sued  out  against  A, 
and  a  joint  commission  againat  A  and  B,  ue  assig- 
nees having  reoovered  a  rerdict  in  trover  againat  C, 
under  the  first  commission ;  the  Court  permitted  the 
amount  of  the  verdict,  so  brought  into  court,  to  abide 
the  event  of  a  petition  to  the  Lord  Chancellor,  to 
supersede  the  first  commission.  Hodgskinson  t.  7Va- 
vers,  1  Law  J.  K.B.  108,  s.  c.  1  B.  fie  C.  257,  s.  c 
2  D.  fie  R.  409. 

Upon  the  petition  of  the  bankrupt's  solicitor,  and 
all  the  creditors  who  had  proved,  the  Court  super- 
seded the  commission,  though  the  bankrupt  was 
abroad  and  had  not  surrendered.  Ex  parte  CarHngt 
2  G.  fie  J.  55. 

(c)  Effect  of. 

When  a  commission  of  bankrupt  is  superseded, 
the  proceedings  are  to  many  purposes  nullities,  but 
may  be  retsined  by  the  Chancellor  for  safe  cuatody, 
and  ordered  to  be  deposited  in  the  bankrupt  office. 
Ex  parte  Shaw,  1  Jac.  270. 

(S)  Suits  in  Equity. 

A  bill  filed  by  the  assignees  of  a  bankrupt,  against 
bim,  for  the  purpose  of  restraining  proceedings  at 
law  commenced  by  him,  tending  to  impeach  the  va- 
lidity of  the  commission,  waa,  on  demurrer,  holden 
insupportable,  the  proper  course  being  by  petition. 
Kirkpatrick  V.  Dennett,  1  G.  &  J.  300. 

A  bill  in  equity  does  not  lie  by  the  assignees  of 
a  bankrupt  against  a  judgment  creditor,  and  the 
sheriff,  for  monies  levied  under  an  execution  upon 
a  judgment  by  nil  dicit, — the  remedy  is  by  petition. 
Mitchell  V.  Knott,  1  Sim.  397. 

To  a  bill  by  assignees  of  a  bankrupt  against  per- 
sons indebted  to  his  estate,  a  plea  that  the  suit  was 
not  instituted  with  the  consent  of  the  creditors,  at  a 
meeting  pursuant  to  the  5  Geo.  2,  c.  30,  s.  38,  was 
allowed.  Ocklestottey,  Benson,  3  Law  J.  Chanc.  142, 
8.  G.  2  S.  fie  S.  265. 

But  upon  a  bill  filed  before  the  bankruptcy  of  the 
plaintiff,  a  supplemental  bill  may  be  filed  without 
the  consent  oi  creditors.  Bevan  v.  Lewis,  2  G.  fit  J. 
245. 

To  a  bill  by  assignees  of  a  bankrupt,  a  plea  that 
the  suit  had  been  instituted  without  the  consent  of 
the  creditors,  or  of  the  commissioners,  as  required 
by  the  statutes  5  Geo.  2,  o.  30,  and  6  Geo.  4, 
0.  16,  was  allowed,  chiefly  on  the  ground  of  a  similar 
plea  having  been  allowed  in  the  Court  of  Chancery, 
in  Oeklestone  v.  Benson.  Boxon  v.  Williams,  2  Y.  fie 
J.  475.  • 

(T)  Actions  at  Law. 

On  a  petition  to  the  Vice  Chancellor,  praying  for 
a  change  of  assignees,  his  Honour  ordered  tiiat  a 
new  assignment  should  be  executed  to  the  plaintiff, 
in  which  the  two  former  assignees  should  join: 
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Held,  in  an  action  of  attnmpait,  that  as  onlj  one  of 
the  old  assignees  had  joined  in  the  execution- of  the 
assignment  to  the  plaintiff,  the  other  being  out  of 
the  kingdom,  an  application  should  have  been  made 
to  the  Vice  ChaDcellor,  as  by  his  order  both  the 
liormer  assignees  were  directed  to  execute  the  new 
nssignment  to  the  plaintiff;  and  it  was  either  neces- 
sary, that  snch  onler  shoold  have  been  complied 
with,  or  a  reason  assigned  and  represented  to  the 
Vice  Chancellor  why  it  could  not  be  done.  Aldritt 
T.  Kittridge,  2  Law  J.  C.P.  15,  s.  c.  6  B.  Mo.  569. 

llie  44th  section  of  6  Geo.  4,  c.  16,  which  pro- 
vides for  the  bringing  of  actions  within  three  months, 
does  not  apply  to  actions  affecting  the  property  of 
the  bankrupt.    Frost  v.  Brooki,  5  Law  J.  K.B.  331. 

Quare,  whether  a  sheriff,  who  seizes  and  sells 
goods  of  a  bankrupt  before  commission,  but  after  an 
act  of  bankruptcy,  withoat  notice,  is  liable  in  trover 
to  the  assignees.  Bayiey  J.  dubitantt,  at  Nisi  Prius. 
Baime  v.  Mutton,  3  G.  &  J.  101. 

The  correctness  of  the  bond  given  to  the  Lord 
Chancellor  under  the  13th  section  of  the  Bankrupt 
Act,  cannot  be  disputed  at  Nisi  Prius,  in  an  action 
to  try  the  validity  of  the  commission,  in  the  case  in 
which  it  was  given.  Folks  v.  Scudder,  3  C.  &  P. 
fS2.  [Best] 

(U)  Pleading. 

A  plea  of  bankruptcy  is  valid,  although  the  com- 
mission was  issued  subsequent  to  the  filing  of  the 
bill.     Turntr  v.  Robinson,  1  S.  &  S.  3. 

To  an  action  bj  the  assignees  of  a  bankrupt,  the 
defendant  cannot  plead  the  pending  of  a  former 
action,  brought  against  him  by  the  bankrupt,  for  the 
same  cause  of  action.  Biggs  v.  Cox,  4  Law  J.  K.B. 
58,  s.  c.  4  B.  &  C.  9t0,  s.  c.  7  D.  &  R.  409. 

A  plea  of  puis  darrein  continuance  of  bankruptcy 
is  sufficiently  verified  by  an  affidavit  averring  the 

{>lea  to  be  true,  to  the  best  of  the  deponent's  know- 
edge,  information,  and  belief.  Sharpe  v.  Witham, 
1  M'Clel.  &  Y.  350, 

A  defendant,  who  has  pleaded  the  general  issue 
to  an  action,  brought  against  him  by  the  assignee  of 
a  bankrupt,  without  giving  notice  of  his  intention 
to  dispute  the  bankruptcy,  may  obtain  a  judge's 
order  for  leave  to  withdraw  such  plea,  and  plead  de 
n0vo  on  the  notice  required  by  the  49  Geo.  3,  c.  121, 
8.  10»  being  given.  Gardner  v.  Slack,  6  B.  Mo. 
489. 

A  person  drew  a  bill  of  exchange,  payable  to  an 
uncertificated  bankrupt  or  order.  The  bankrupt  in- 
dorsed it,  and  it  came  into  the  hands  of  an  innocent 
holder.  The  assignees  did  not  interfere.  The 
holder  brought  an  action  against  the  drawer,  who 
pleaded  the  bankruptcy  of  the  payee  and  the  want 
of  consent  of  the  assignees ;  but  the  Court  held  that 
the  plea  was  bad,  and  the  holder  recovered.  Drayton 
V.  DaU,  2  Law  J.  K.B.  «0,  s.  o.  2  B.  &  C.  293, 
8.  c.  3  D.  &  R.  534. 

If  the  defendant  plead  the  bankruptcy  of  the 
plaintiff  in  bar,  he  must  allege  as  a  tact,  that  the 
plaintiff  was  a  bankrupt ;  and  it  is  not  sufficient  to 
state  that  a  commission  issued,  and  that  the  plaintiff 
under  that  commission  was  declared  and  adjudged 
to  be  a  bankrupt 

Socli  a  plea  should  state  the  trading,  the  act  of 
bankruptcy,  and  the  petitioning  creditor's  debt. 

This  xnle  applies  to  the  case  of  a  defendant,  in 


England,  pleading,  that  the  plaintiff  became  a  bank- 
rupt in  Ireland. 

The  omission  to  aver,  as  a  fact,  that  the  plaintiff 
became  a  bankrupt^  is  not  cured  by  the  plaintiff  re- 
plying that  he  has  obtained  his  certificate  under  the 
commission. 

Whether  in  debt  on  judgment,  a  replication  to  a 
plea  of  bankruptcy  in  the  plaintiff  after  the  accruing 
of  the  cause  of  action,  whereon  judgment  was  re- 
covered, that  plaintiff  obtained  his  certificate  before 
the  judgment  was  recovered,  should  allege  expressly 
that  the  certificate  was  obtained  after  tbe.conunis- 
sion  issued— ^utfre.  Guiness  v.  Carroll,  6  Law  J. 
K.B.  238,  s.  c.  2  M.  &  R.  132. 

(V)  Evidence. 
(a)  In  general. 

The  declarations  of  a  party  suing  as  assignee  of  a 
bankrupt,  made  before  he  became  such,  are  not  ad- 
missible against  him.  Fenwiek  v.  Thornton,  1  M.  & 
M.51.  [Abbott] 

Declarations  of  the  bankrupt  after  the  act  of  bank* 
ruptcy,  tending  to  shew  that  the  commission  was 
fraudulent:  Held  to  have  been  properly  admitted  as 
part  of  the  res  gesta,  Thompson  v.  Bridges,  8TaunL 
336,  s.  c  2  B.  Mo.  376. 

Declarations  made  by  a  bankrupt  after  his  bank- 
ruptcy, are  not  admissible  in  evidence.  Schooling 
V.  Lee,  3  Stark.  149.  [Abbott] 

Books  containing  transactions  between  a  creditor 
(to  whom  they  belong,)  and  the  bankrupt,  are  not 
admissible,  if  the  former  is  availing  hiouelf  of  the 
benefit  of  the  commission.  Ex  parte  WooUey,  1  G. 
&  J.  395. 

Semble — That  a  letter,  written  by  a  bankrupt 
before  the  commission  issued,  though  after  the  act 
of  bankruptcy,  is  admissible  in  evidence,  in  support 
of  the  petitioning  creditor's  debt; — but,  on  motion, 
the  Court  granted  a  rule  to  shew  cause.  Sanderson 
V.  Laferest,  1  C.  &  P.  46.  [Burrough] 

An  account  stated  by  the  assignees  of  a  bankrupt, 
is  not  supported  by  an  admission  by  a  defendant, 
that  he  has  received  money  from  the  bankrupt  after 
an  act  of  bankruptcy.  Stafford  v.  Clark,  1  C.  &  P. 
403.  [Best] 

In  an  action  by  the  assignees  of  a  bankrupt,  to 
support  the  act  of  bankruptcy,  the  bankrupt  may 
allow  his  attorney  to  give  in  evidence  privileged 
communications  made  before  the  bankruptcy.  MerU 
V.  More,  1  R.  &  M.  390.  [Best] 

An  admission  by  a  debtor  of  the  right  of  the 
assignee  of  a  bankrupt,  dispenses  with  the  necessity 
of  giving  the  usual  proo&  in  support  of  the  com- 
mission ;  as  where  such  debtor,  on  being  applied  to 
for  payment,  said,  "  I  will  call  and  payjhe  money" 
Pope  V.  Monk,  2  C.  &  P.  112.  [Abbott] 

An  entry  in  a  bankrupt's  ledger  is  evidence, 
though  the  witness,  who  produces  it,  did  not  make 
the  entry  himself.  Hawkins  v.  Howard  3f  Gibbs,  i 
C.  &  P.  222,  [Gifford] 

Examinations  of  parties  before  commissioners  of 
bankrupt,  are  evidence  in  actions  sgainst  them  by 
the  assignees,  unless  such  examinations  were  ob* 
tained  by  imposition,  or  under  duress.  Hobson  v. 
Alexander,  6  Law  J.  C.P.  Ill,  s.  c.  1  M.  &  P.  448. 

In  an  action  brought  by  a  bankrupt's  assignees,  a 
letter  written  by  the  defendant  entitled  in  the  cause, 
is  not  such  an  aoknowledgmeot  of  their  title  as  u- 
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signeefl,  aa  will  render  it  nnnecesniy  to  prodoce  tb6 
commission  and  the  subsequent  proceedings.  Lasi« 
easier  y.  Barker, .5  Lsw  J.  K.6.  965. 

The  96th  section  of  the  bankrupt  act,  6  Geo.  4,  o. 
1 6,  which  enacts,  that  the  proceedings  in  bankmptcy 
shall  not  be  received  in  eridence,  unless  the  same 
shall  have  been  first  entered  of  record,  does  not  dis- 
pense with  proof  of  the  execution  of  the  assignment. 
Camersall  r.  SerU,  «  Y.  &  J.  5. 

Under  the  81st  sect,  of  the  bankrupt  act,  6  Geo.  4, 
c.  16,  a  bondjide  payment  made  by  a  bankrupt  more 
than  two  months  before  the  issuing  of  the  commia* 
sion,  the  receiver  having  no  notice  of  an  act  of  bank- 
ruptcy, is  protected ;  ana  the  fact  of  his  knowing  the 
bankrupt  to  be  in  diflScuIties,  makes  no  difference. 
An  admission  by  a  party  in  his  examination  before 
commissioners  of  bankrupt,  that  he  baa  received  a 
sum  of  money  belonging  to  the  bankrupt  after  an 
act  of  bankruptcy,  is  not  evidence  of  an  account 
stated  with  the  assignees ;  and  the  most  that  an 
examination  before  the  Commissioners  does,  is  to 
make  out  a  primd  faeU  case  for  the  aasigneea,  that 
the  partr  baa  so  much  of  the  bankrupt's  money  in 
his  bands,  so  as  to  call  on  him  for  an  explanation  ; 
but  if  there  be  no  count  for  money  had  and  received 
to  the  u$e  of  the  astigneet,  they  must  be  nonsuited. 
Tvcker  v.  Barrow,  3  C.  &  P.  85.  [Tenterden] 

If  one  buys  goods  of  a  bankrupt  under  such  cir- 
cumstances ss  will  entitle  his  assignees  to  maintain 
trover  for  them,  such  buying  is  in  itself  a  conver- 
sion, and  the  assignees  need  not  adduce  evidence  of 
a  demand  and  refusal.  Yatet  v.  Camew,  3  C.  &  P. 
98.  [Tenterden] 

(6)  Notice  to  di^mte. 

Where  the  notice  of  disputing  the  act  of  bank- 
mptcy only  has  been  given,  the  plaintiffs  are  bound 
to  prove  the  petitioning  creditor's  debt ;  and,  as  it 
appeared  a  doubtful  one  on  the  face  of  the  deposi- 
tion, the  Court  would  not  grant  a  new  trial  on  the 
ground  of  surprise.  Andrew*  v.  Mercer,  1  Law  J. 
K.B.  78. 

if  assignees  sue  under  a  commission  of  bankrupt 
issued  between  the  2d  of  May,  and  1st  of  September 
18S!5,  the  formal  proofs  of  the  commission  must  be 
made  out,  whether  notice  has  been  given  or  not. 
Giles  V.  Powell,  «  C.  &  P.  259.  [Littledale] 

A  notice  to  assignees,  under  the  6  Geo.  4,  c.  16, 
s.  90,  must  state  what  particular  ingredient  in  the 
bankruptcy  will  be  disputed — whether  the  trading, 
the  act  of  bankruptcy,  or  the  petitioning  creditors 
debt,  or  all  of  them,  enumerating  each.  A  notice 
that  the  "  bankruptcy  "  would  be  diapoted,  waa  held 
to  be  too  general ;  and  not  to  put  the  assignees  to 
proof  in  support  of  the  commission.  Trimley  v. 
UuKin,  5  Law  J.  K.B.  218,  s.  c.  6  B.  &  C.  537. 

If  notice  of  disputing  an  act  of  bankruptcy  be 
served  on  the  clerk  of  the  assignee,  at  bis  counting 
house,  that  is  a  good  service  of  it.  Widger  ▼. 
Browning,  2  C.  &  P.  6«3,  s.  c.  1  M.  &  M.  27. 
[Abbott] 

In  an  action  by  the  assignee  of  a  bankrupt,  a  plea 
was  delivered  to  the  plaintiff's  attorney  by  a  clerk 
of  the  defendant's  attorney,  who,  through  miatake, 
omitted  to  deliver  with  it  a  notice  to  dispute  tlie 
bankmptcy.  A  few  hours  after,  as  soon  as  the 
omission  was  discovered,  the  plea  was  fetched  away 
on  the  pratsnce  that  there  was  some  error  in  it;  ana, 


in  the  conne  of  the  same-day,  a  freah  plea  was  de- 
livered, accompanied  by  a  notice :  It  was  held,  at 
Nisi  Prius,  that,  although  the  time  for  pleading  had 
not  expired,  the  notice  was  not  sufficient  under  the 
90tb  section  of  the  6  Geo.  4,  c.  16 ;  but  the  Court 
of  Common  Pleas,  under  the  etrcumstancea,  granted 
a  new  trial,  on  payment  by  the  defendants  attorney 
of  the  costs  as  between  attorney  and  client.  iLov- 
rence  t.  Crowder,  6  Law  J.  C.P.  123,  s.  e.  1  M.  & 
P.  511,  8.  c.  3  C.  &  P.  230. 

It  cannot  be  considered  at  Nisi  Prius,  whether  the 
defendant'a  attorney  has  agreed  to  accept  a  notice  to 
dispute  which  had  been  delivered  after  the  time 
mentioned  in  the  act  of  parliament.  FoUu  v.  Semd* 
der,  3 C.  &  P.  252.  (Best] 

In  an  action  brought  by  the  assignees,  anlessnotioe 
to  dispute  the  bankmptcy  has  been  given,  not  only 
will  they  not  be  required  to  adduce  proof  in  support 
of  the  commission*  but  no  proof  will  be  received 
against  it.  Bemascoui  r.  Earl  of  GUngall,  6  Law  J. 
K.B.  26,  S.C.  1  M.  &  IL  326. 

There  is  not  any  neoeasity  for  putting  in  the  pro* 
ceedinga  as  evidence,  where  there  is  no  notice  to 
dispute  the  conunissicm.  Bevan  ▼.  Lewis,  t  Q.Sg 
J.  245. 

In  an  action  by  the  assignees  of  a  bankrupt,  where 
no  notice  of  diaputiug  the  commisaion  has  been  de- 
livered, the  depositions  under  the  conunission  are 
not,  by  the  49  Gea  3,  e.  121,  made  c<mclu8iTe  evi- 
dence. Ctioper  V.  Maekin,  2  Law  J.  C.P.  66,  s.  e. 
1  Bing.  426,  s.  c.  8  B.  Mo.  536. 

In  an  action  by  assignees  of  a  bankrupt  for  a  de- 
mand for  which  the  bimkrupt,  if  advent,  might  sue, 
the  depositions  are  conclusive  evidence  of  the 
mattera  contained  in  them,  unlesa  the  bankrupt, 
within  the  time  prescribed  by  the  statute  6  Geo.  4, 
c.  16,  s.  92,  gives  notice  of  his  intention  to  dispute 
the  conimission,althougb  the  action  was  commenced, 
and  notice  given  by  the  defendant  that  he  would 
dispute  the  act  of  bankruptcy,  &a  within  the  time 
allowed  to  the  bankrupt  to  give  auch  notice,  if  the 
cause  be  not  brought  to  trid  till  after  that  time  ia 
elapsed.  Earith  y. Schroder,  1 M.  &  XiL  24.  [Abbott] 

iVhere,  in  an  action  by  a  person  against  whom  a 
commission  had  issued,  against  bis  assignees,  for 
assaulting  him,  and  entering  his  bouse,  they  pro- 
duced the  proceedings  before  the  eommissionefs.  to 
shew  that  they  had  been  appointed  assignees ;  on 
which  the  plaintiff's  counsel  examined  them,  and 
raised  an  objection  to  the  petitioning  creditor's  debt : 
Held,  that  he  had  no  right  to  do  so,  the  plaintiff 
having  given  no  notice  to  the  assignees  that  he  in- 
tended to  dispute  any  of  the  proceedings  under  the 
commission.  M'Beattie  t.  Cd^,  5  Law  J.  C.P.  t6, 
8.  c.  4  Bing.  34. 

If  a  person,  who  is  in  fact  assignee  of  a  bankrupt* 
be  sued  in  trover,  and  it  appear  that  he  daima  the 
goods  as  property  belonging  to  the  bankrupt;  in 
making  out  this  defence,  he  need  not  give  evidence 
of  the  trading,  &o.  unless  there  has  been  notice  of 
disputing  the  commission,  although  he  be  not,  in 
point  of  form,  sued  as  assignee »  Newport  v.  HoUings, 
3  C.  &  P.  223.  [Vaughan] 

(c)  Of  the  Debt,  Trading,  and  Act  ofBaukrttptey, 

An  acknowledgment  by  a  bankrupt  of  the  petition- 
ing creditor's  debt,  in  a  conversation,  which  took 
place  between  him  and  a  third  person,  afWr  the  act 
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of  bankniptry,  but  beforft  the  commiflMon  mxed,  is 
not  admiasible  in  evidence  to  support  the  petition- 
ing creditor's  debt.  Smallcomb  y.  Bruges,  13  Price, 
136,  s.  o.  M'Clel.  45. 

To  prore  the  petitioning  creditor's  debt,  the  pro- 
ceedings under  the  commission  were  prodtfced : 
Held,  that  the  defendant's  counsel  had  only  a  right 
to  look  at  those  depositions  which  were  necessary  to 
support  the  fact  for  which  they  were  produced. 
St^ord  Y.  Clark,  1  C.  &  P.  «6.  [Burrongh] 

Where  no  notice  of  disputing  a  commission  of 
bankrupt  hare  been  given,  on  the  production  of  the 

Sroeeeaings,  the  deposition  of  the  petitioning  ere- 
iter's  debt  is  sufficient  proof,  not  only  of  the  debt 
itself,  but  of-  the  charaeler  in  which  he  claims  it ; 
and,  therefore,  where  the  petitioning  creditor  under 
one  bankruptcy,  was  the  assignee  of  another  bank- 
mpt,  his  deposition,  found  among  the  proceedings 
of  the  first-named  banknipt,  was  sufficient  proof  that 
he  was  the  assignee  of  the  latter-mentioned  bank- 
rupt. Skaife  r.  Howard^  t  Law  J.  K.B.  106,  %,c,t 
B.  &  C.  560,  s.  c.  4  D.  &  R.  37. 

Where,  in  an  action  for  money  had  and  received, 
brought  by  apetitioningcreditorand  another  assignee 
of  a  bankrupt  against  a  sheriff,  for  the  amount  of 
money  levied  by  a  fieri  faciat  on  the  bankrupt's 
estste ;  the  proof  of  the  petitioning  creditor's  debt 
was  merely  the  single  primd  facie  evidence  of  tbe 
acceptance  of  a  bill  ot  exchange  by  the  bankrupt 
before  the  bankruptcy,  unfortified  by  any  proof  of 
consideration  (there  baring  been  a  notice  given  that 
the  plaintiff  would  be  required  to  prove  the  consi- 
deration), and  where  the  parties  were  connected  by 
relationship,  and  did  not  appear  to  be  connected  in 
business ;  and  where  there  were  other  circumstances 
of  snspieion  surrounding  the  transaction :  It  was 
holden  to  be  a  question  for  tbe  jury,  on  the  whole 
matter,  to  pronounce  the  debt  collusive  or  bond  fide, 
notwithstsuding  no  direct  evidence  was  given  to 
impeach  the  aoceptance ;  consequently,  where  there 
are  circumstances  of  suspicion,  and  the  plaintiff  has 
notice  tliat  he  will  be  required  to  prove  considera- 
tion, although,  generally,  the  plaintiff  is  not  under 
any  necessity  to  prove  the  consideration,  unless  it 
be  impeached,  yet,  under  those  circumstances,  the 
jury  have  a  right  to  require  something  to  corroborate, 
and  in  the  absence  of  such  corroboration,  the  jury 
may  decide  against  (he  document.  Abraham  v. 
Gsor^e,  11  Price,  423. 

Statements  made  by  a  bankrupt,  respecting  his 
trade,  to  a  creditor,  are  not  evidence  to  prove  his 
trading.     Brinley  v.  King,  1  C.  &  P.  647.  [Best] 

In  an  action  by  the  assignees  of  a  bankrupt,  they 
oasnot,  in  order  to  prove  his  trading,  give  in  evi- 
dence declarations  made  by  him  previous  to  hia 
bankruptcy.  Brinley  ▼.  King,  1  R.  &  M.  238,  s.  c. 
1  C.  fit  P.  646.  [Best] 

Proof  of  the  mere  breach  of  an  engagement  to 
meet  a  creditor  to  arrange  for  giving  security  for  a 
debt,  is  not  sufficient  evidence  of  tbe  commission  of 
an  act  of  bankruptcy,  unaccompanied  by  evidence 
of  intent,  on  the  part  of  the  debtor,  to  delay  his 
creditors.  Tucker  v.  Jonn,  9  Law  J.  C.P.  98,  s.  c. 
t  Bing.  9. 

Where  a  commission  of  bankruptcy  described  a 
party  as  a  dealer  in  a  particular  trade,  but  from  the 
evidlenee  of  dealings,  it  appeared  that  he  was  in  a 
different  trade,  the  Court  granted  a  new  trial  on 


the  ground  of  surprise.      Hate  v.  Small,  8  Taunt. 
730. 

But,  held,  that  evidence  of  a  dealing  in  hops  was 
properly  admitted  in  a  cause  brought  to  try  the  va- 
lidity of  a  commission  of  bankrupt,  describing  the 
plaintiff  as  dealer  in  cattle,  seeking  his  trade  of  liT« 
ing  by  buying  and  selling.     Hale  y.  Small,  2  B.  & 

B.  f5. 

Where  a  notice  to  dispute  has  been  given,  the 
trade  ascribed  to  the  bankrupt  in  his  description  in 
the  commission,  does  not  limit  the  assignees  to  prove 
him  to  be  of  tbat  particular  trade.  Proof  or  any 
other  trading  within  the  meaning  of  the  6  Geo.  4,  c. 
16,  will  be  sufficient.  Bemaeccni  v.  Glengall,  6 
Law  J.  K.B.  26,  s.  c.  1  M.  &  R.  S26, 

Disclosures  made  by  a  bankrupt  to  his  attorney, 
are  admissible  to  prove  an  act  of  bankruptcy,  if  the 
former  consents.  Merle  r.  Moore,  2  C.  &  P.  275. 
[Best] 

Depositions  taken  before  commissioners  of  bank- 
rupt, stating  that  a  trader  promised  to  meet  one  of 
his  creditors  at  the  office  of  his  solicitors,  in  order 
to  give  him  security  for  a  debt,  but  that  he  did  not 
attend  the  appointment,  but  altogether  absented 
himself,  are  not  of  themselres  sufficient  evidence  of 
the  commission  of  an  act  of  bankruptcy  under  the 
statute  49  Geo.  3,  c.  121,  s.  10,  as  it  was  not  stated 
that  he  absented  himself  with  an  intent  to  delay 
such  creditor.  Tucker  ▼.  Jones,  2  Bing.  2  ;  s.  o.  as 
Toleman  y.  Jones,  9  B.  Mo.  24. 

To  prove  an  act  of  bankruptcy  in  a  trader  who  is 
a  member  of  parliament,  by  his  not  paying  or  secur- 
ing to  a  creditor  a  debt  of  e£l00  after  tbe  suing 
out  of  a  writ  of  summons,  &c.  it  is  not  absolutely 
necessary  to  call  tbe  creditor.    Burton  y.  Green,  3 

C.  &  P.  306.  [Tenterden] 

An  act  of  bankruptcy  cannot  be  proved  by  the 
bankrupt.  Sanderson  v.  Laferest,  1  C.  &  P.  46. 
[Burrongh] 

(^d)  Admissibility  qf  Depositions  and  Proceedings 
under  the  Commission, 

Where  a  conmiission  of  bankrupt  was  sued  out  in 
January  1825,  and  the  party  obtained  his  certificate 
under  it,  in  the  month  of  November  following: 
Held,  that  such  certificate  was  admissible  in  evi- 
dence, without  having  been  enrolled  or  entered  of 
record,  according  to  the  provisions  of  the  statute  5 
Geo.  4.  c.  98,  and  6  Geo.  4,  c.  16.  Tattle  r.  Grtm- 
vH)od,  4  Law  J.  C.P.  174,  s.  c.  S  Bing.  493. 

Material  facts,  which  have  transpired  before  com- 
missioners  of  bankrupt,  are  admissible  in  evidence, 
though  they  have  not  been  taken  down  in  writing. 
Rowland  v.  Ashby,  1  C.  &  P.  649,  s.  o.  1  R.  &  M. 
231.  [Best] 

If  a  person  who  has  numerous  dealings  with  a 
bankrupt,  on  being  examined  before  tbe  commis- 
sioners, does  not  bring  his  books  with  him,  but, 
while  under  examination,  consents  that  the  accoun- 
tant to  the  commission  shall  make  extracts  from 
them;  these  extracts  cannot  be  used  as  evidence 
against  him,  without  also  reading  his  examination. 
Yates  V.  Camew,  3  C.  &  P.  98.  [Tenterden] 

(«)  Competejicy  of  Witnesus. 

The  assignee  of  a  bankrupt  brought  an  action 
on  the  9th  Anne,,  c.  14,  to  recover  money  which 
the  bankrupt  had  lost  at  play.    The  bankrupt,  who 
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btd  obtained  his  oertifictte,  was  called  as  a  witness 
to  prove  the  loss :  Held,  that  be  was  incompetent, 
but  that  his  competency  might  be  restored  by  three 
releases  being  given, — first,  by  the  bankrupt  to  the 
assignee ;  secondly,  by  all  the  creditors  to  the  bank- 
rupt ;  thirdly,  by  the  assignee  (who  was  not  a  cre- 
ditor) to  the  bankrupt.  Held  also,  that  a  year  after 
the  commission  issued,  it  mieht  be  presumsd  that 
all  the  creditors  had  proved,  and  diat  a  Mlease, 
signed  by  all  those  who  had  proved,  might  nerefore 
be  considered  as  a  release  by  all  the  creditors. 
Carter  T.  Abbott,  1  B.  &  C.444,  s.  c. «  D.  &  R.  575. 

In  an  action  to  try  the  validity  of  a  commission 
of  bankruptcy,  a  creditor  cannot  be  admitted  as  a 
witness.    HalUn  v.  Homer,  1  C.  &  P.  108.  [Park] 

A  creditor,  who  has  released  the  assignees,  on  an 
andertaking  by  them  to  pay  him  what  is  justly  due 
to  him,  is  a  competent  witness.  Sfhidair  ▼•  ^tfwn- 
fon,  1  C.  &  P.  583.  [Best] 

Proceedings  under  a  commission  of  bankroptoy, 
are  inadmissible  in  a  collateral  action,  if  it  would 
prejudice  the  assignees.  Laing  v.  Barclay,  3  Stark. 
38.  [Abbott] 

A  bankrupt  who  has  obtained  his  certificate,  may 
be  a  witness  competent  to  prove  the  handwriting  of 
the  commissioners  to  the  prooeedinga  had  under  the 
commission.  Morgan  v.  Pryor,  1  Law  J.  K.B*  St 4, 
s.  c.  2  B.  &  C.  14,  s.  c.  3  D.  &  R.  815. 

In  an  action  by  the  assignees  of  a  bankrupt,  the* 
bankrupt  is  rendered  a  competent  witness,  by  his 
stating  on  the  voir  dire,  that  he  has  obtained  hia 
certificate,  and  released  his  assignees.    Carliile  v. 
Eadv,  1  C.  &  P.  234.  [Park] 

If  a  defendant,  on  being  sued  by  the  sssignees  of 
a  bankrupt,  does  not  give  notice  of  his  intention  of 
disputing  the  validity  of  the  bankruptcy,  it  would 
appear  that  the  bankrupt,  who  has  obtained  his  oer* 
tificate,  and  released  the  surplus,  may  prove  that 
the  proceedings  produced  by  the  assignees,  are  those 
which  were  made  available  under  Uie  commission. 
Morgan  r.  Price,  3  Stark.  58.  [Abbott] 

(W)  Practice  op  the  Court  on  Petitions  in 

Bankruptcy. 

A  petition  and  commission  were  permitted  to  be 
amended  after  the  commission  had  been  prosecuted, 
although  the  error  was  in  the  description  of  the 
petitioning  creditor,  the  docket  papers  being  cor- 
rect.    Ex  parte  Guthrie,  1  G.  &  J.  245. 

Unless  notice  haS  been  given  of  the  party's  inten- 
tion to  mske  the  application,  no  application  to  take 
a  petition  out  of  its  turn  can  be  heard.  Ex  parte 
ill  re  Bell,  1  G.  &  J.  182. 

Where  affidavits  are  filed  in  answer,  it  is  a 
waiver  of  an  objection  to  the  affidavits  in  support  of 
the  petition,  that  they  were  filed  before  the  petition 
was  presented.     Ex  parte  Gilpin,  1  G.  &  J.  183. 

A  petition  to  supersede  a  commission  for  vrant  of 
an  act  of  bankruptcy,  not  presented  until  two  years 
after  the  issuing  of  the  commission,  dismissed.  Ex 
parte  Abell,  1  G.  &  J.  199. 

One  petition  to  stay  a  certificate  being  presented, 
pending  that,  another  was  presented,  but  subsequent 
to  the  expiration  of  three  weeks  from  the  notice  in 
the  Gazette :  Held,  that  the  last  petition  was  irre- 
gular, it  having  been  presented  out  of  time,  and 
must  consequently  be  discharged,  with  costs.  Em 
parte  Wright,  1  G.  &  J.  352. 


The  solicitor  who  attests,  and  also  presents,  a 
petition,  need  not,  in  his  attestation,  state  himself 
to  be  solicitor  in  the  matter  of  the  petition,  pro- 
vided it  appear  elsewhere  that  he  actually  did  pre- 
sent the  petition.  Ex  parte  Wilkinun,  1  G«  & 
J.  353. 

The  attestation  in  a  petition,  "  anthentieated  by 
me  J.  L.  solicitor  to  the  petitioner,"  was  holden 
not  a  compliance  with  the  order  made  August  12, 
1809.     Ex  parte  DumbeU,  2  G.  &  J.  121. 

Where  a  petition  was  ordered  to  stand  over,  the 
petitioner  paying  the  costs  of  the  day,  which  costs 
nad  not  been  paid  previous  to  a  subsequent  applica- 
tion :  It  was  holden  no  objection,  in  the  abeenoe  of 
an  affidavit  of  a  demand  having  been  made.  £* 
parte  Leech,  2  G.  &  J.  78. 

A  petition  in  bankruptcy  presented  by  a  solicitor 
must  be  duly  attested,  unless  it  appears  on  the  faee 
of  the  petition  that  the  petitioner  is  a  solicitor.  Er 
parte  Cole,  5  Law  J.  Chanc.  100,  s.  c.  2  G.  &  J.  269. 

The  title  to  a  petition  in  bankruptcy,  is  not 
vitiated  by  its  being  also  entitled  "  In  Cnanoeiy.'* 
Ex  parte  Hudaon,  2  G.  &  J.  228. 

Where  a  petition  is  ordered  to  stand  over  until 
after  a  trial,  there  need  not  be  a  new  petition  for  fur- 
ther directions.    Ex  parte  Window,  2  G.  &  J.  2fM). 

If  a  petition  ia  ordered  to  atand  over,  and  no 
application  is  made  for  leave  to  file  further  affidavits, 
neither  party  can  vary  the  case  before  the  Court  by 
new  evidence.  Ex  parte  Rawlinton,  3  Law  J. 
Chanc.  54. 

If  an  affidavit  appears  to  have  been  made  in  the 
course  of  a  judicial  proceeding  in  the  bankruptcy,  it 
is  sufficient,  though  it  be  not  headed  "  In  the  matter 
of  the  bankruptcy ."  Ex  parte  Simonds,  1  G.  &  J.44. 

An  affidavit  may  be  read,  though  not  entitled  in 
bankruptcy,  if  it  appears  sufficiently  that  it  was 
made  and  used  for  proving  a  debt  under  the  com- 
mission.    Ex  parte  Simonds,  3  Law  J.  Chanc.  99. 

Affidavit  sworn  before  the  clerk  of  the  solicitor 
to  the  commission  not  allowed  to  be  read.  Ex  parte 
Green,  1  G.  £c  J.  16. 

Where,  under  an  order  in  bankruptcy,  money  is 
directed  to  be  paid,  the  next  order  is  to  pay  within 
four  days  or  stand  committed.  Ex  parte  Daoiftm, 
1  G.  &  J.  227. 

(X)  Of  Costs. 

The  words  "  costs  occasioned  by  an  application," 
include  costs  of  an  interlocutory  order,  when  made 
in  pursuance  of  part  of  the  application ;  but  costs  of 
the  day,  unless  a  special  order  is  made,  are  not  in- 
cluded.    Ex  parte  Green,  1  G.  &  J.  188. 

A  petition  to  atay  the  bankrupt'a  certificate,  on 
the  ground  of  fraudulent  conduct  before  the  bank- 
ruptcy, will  alwaya  be  dismissed  with  costs*  Ex 
parte  Ruuell,  1  Law  J.  Chanc.  32. 

A  petitioner  cannot  correct  a  former  order  in 
respect  of  costs,  by  a  separate  petition  as  to  costs 
only ;  but  he  may  present  a  petition  for  a  rehearing, 
as  to  whether  they  are  payable  out  of  a  partienlar 
fund,  or  to  be  paid  personally.  Ex  parte  Bamu, 
IG.  &J.259. 

If  a  bankrupt,  by  misrepresentation,  induces  his 
assignees  to  prosecute  an  action  which  he  had 
oonimeneed,  and  they  fail  in  it  in  consequence  of 
circumstances  being  proved  by  the  defendant, 
which  Were   cleariy  an  answer  to  it,  and  wers 
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kDOwn  to  tbe  Imiiknipt,  but  were  concealed  by  him 
from  his  assignees,  the  Coart  will  not  order  the 
aasifpiees  to  reimbarse  or  indemnify  him  in  respect 
of  the  costs  to  which  he  becomes  liable  at  law,  by 
the  failure  of  the  action.  Ex  parte  Seaman,  1  Law 
J.  Chanc.  117,  s.  c.  1  G.  &  J.  S60. 

An  order  for  taxing  the  bill  of  costs  of  the  soli- 
citor to  a  commission  of  bankrupt,  cannot  be  made 
npon  motion :  it  mast  be  sought  by  petition.  Anon, 
f  Law  J.  Chanc.  181. 

An  equitable  mortgagee  of  property  belonging  to 
a  bankrupt,  who  has  written  evidence  of  the  mort- 
gage, will  be  allowed  the  coats  of  his  petition  for 
Sie  sale  of  the  premises,  though  the  petition  further 
prays,  that  he  may  be  at  fiberty  to  be  a  bidder  at 
the  sale.     Ex  parte  Jackson,  2  Law  J.  Chanc.  11. 

The  Conrt  will  dismiss  a  petition  to  supersede  a 
commission,  before  the  bankrupt  has  surrendered, 
with  costs.     Ex  parte  Witkinson,  iG.AcJ,  387* 

The  costs  of  a  petition  by  a  bankrupt  for  his 
certificate,  presented  after  the  petition  day,  will 
not  be  allowed.     Ex  parte  Birch,  %  G.  &  J.  206. 

If  assignees  of  a  bankrupt,  suing  for  a  debt  due 
before  the  bankruptcy,  receive  notice  of  disputing 
the  trading,  &c.,  die  Judge  will  only  grant  them  a 
certificate  for  the  costs  of  producing  ihe  depositions, 
and  not  for  the  coats  of  the  attorney's  attendance, 
or  of  witnesses  to  prove  the  bankruptcy.  Ratpho  v. 
Dau>e$,  3  C.  &  P.  362.  [Tenterden] 

When  a  petitioner  does  not  appear,  the  respon- 
dent is  entitled  to  his  costs  upon  producing  an 
office  copy  of  the  petitiooer's  atfidavit  of  service. 
Ex  parte  'Garth,  2  G.  &  J.  392. 

(Y)  Op  the  Solicitor. 

If  a  commission  is  superseded,  and  costs  are  given 
against  the  Solicitor  who  sued  it  out,  as  well  as 
against  the  other  respondents,  he  cannot  bring  an 
action  for  the  costs  of  the  commission,  against  a 
person  who  was  an  assignee  under  it.  Ex  parte 
Rawlinson,  3  Law  J.  Chanc.  54. 

The  solicitor  suing  out  a  commission  must  be 
the  person  actually  and  bond  fide  suing  it  out,  and 
no  other  person  ought  to  have  any  concern  in  it 

The  solicitor  to  a  commission  must  have  no  in- 
terest in  the  fees  of  the  commissioners ;  nor  any 
commissioner  in  the  fees  of  the  solicitor. 

Wherever  a  petition  seeks  to  supersede  a  com- 
mission on  the  ground  of  concert,  to  which  the 
solicitor  is  a  party,  it  is  not  enough  for  the  Court 
(the  petition  not  being  resisted,)  to  supersede  the 
commission,  but  the  conduct  of  the  solicitor  ought 
to  be  sifted  to  the  bottom. 

Upon  a  petition  charging  a  solicitor  with  impro- 
per conduct,  costs  will  be  given  against  him,  as 

between  solicitor  and  client.     In  re ,  f  Law  J. 

Chanc.  177. 

On  petition,  the  Conrt  ordered  the  solicitor  of 
a  bankmpt's  vendee  to  attend  before  the  commis- 
sioners, without  prejudice  to  any  question  of  con- 
fidentiU  communications.  Ex  parte  Hodgeon,  1 
G.  &  J.  21. 

It  was  agreed  between  the  bankropt  and  his  cre- 
ditors, that  the  commission  should  be  superseded  ; 
to  facilitate  which,  the  bankrupt  paid  the  solicitor's 
bill  without  taxation.  On  petition,  the  Court 
ordened  the  biU  to  be  taxed.  Ex  parte  Heyden,  2 
C.  &  J.  52. 


The  solicitor  to  a  commission  is  in  no  ease 
liable  to  the  measenger,  except  upon  special  con- 
tract    Ex  parte  Bariood,  2  G.  &  J.  70. 

The  solicitor  to  the  assignee  of  a  bankrupt  is  not 
competent  to  give  a  consent  to  waive  notice  of  the 
hearing  of  an  insolvent's  petition.  In  re  M'Carthy, 
1  Cress.  56. 

Where  the  mortgaged  estate  of  a  bankrupt  is 
sold  under  the  order  in  Chancery  of-  8th  March, 
1794,  at  the  request  of  the  mortgagee,  and  the 
mortgagee  is  the  purchaser  at  the  sale,  he  is  liable, 
in  an  action  for  money  paid,  to  reimburse  the  solici- 
tor under  the  commission  the  expenses  of  the  sale. 
Bowlei  V.  Perring  2  B.  &  B.  457,  s.  c.  5  B.  Mo.  290. 

A  Master's  jurisdiction  to  tax  the  bill  of  costs  of 
the  solicitor  to  a  commission,  under  5  Geo.  2,  c.  30, 
s.  46,  is  not  conclusive  until  the  Master  shall  have 
signed  his  certificate.  Ex  parte  Neaie,  2  G.  &  J.  226. 

A  petition  to  tax  a  bill  after  payment  must  state 
obj^tionable  items.  Ex  parte  Beresford,  2  G.  &  J. 
259. 

(Z)  Op  the  Jurisdiction  op  the  Great  Seal. 

The  great  seal  has  jurisdiction  over  all  the  offi- 
cers employed  in  the  conduct  of  a  commission  of 
bankrupt,  and  over  every  person  acting  under  and 
coming  in  under  the  commission,  as  to  all  questions 
arising  out  of,  or  connected  with  the  conduct  of 
the  commission.  Ex  parte  Rawlinwn,  3  Law  J. 
Chanc.  54. 

The  Court  have  no  jurisdiction  to  compel  the 
petitioning  creditor  under  a  prior  commission,  who 
has  received  a  sum  of  money  from  the  bankrupt  for 
the  abandonment  of  such  commission,  to  refund  the 
money  so  received.  Ex  parte  Marshall,  2  G.  &  J.  53. 

Courts  of  equity  cannot  compel  a  bankrupt  to 
complete  the  bill  of  sale  of  a  ship.  Ex  parte  Stewart 
1  G.  5c  J.  344. 

The  Court  has  no  power  over  the  costs,  oo  peti- 
tions by  the  lessor  to  compel  the  assignees  to  elect 
as  to  the  acceptance  of  a  lease.  Ex  parte  Bright,  2 
G.  &  J.  79. 

Where  title  deeds  of  premises  had  been  depo- 
sited by  the  bankrupt  with  A ,  which  premises  had 
been  previously  mortgaged  to  R  &  Co. ;  after  the 
bankruptcy,  it  was  agreed  between  R  &  Co.  and 
A  and  the  assignees,  that  the  premises  were  to  be 
sold  by  the  latter,  and  the  proceeds  to  be  applied  in 
payment  of  R  &  Co.  and  A  ;  on  petition  by  the 
bankrupt's  solicitor,  claiming  a  lien  by  deposit  of 
the  title  deeds  of  the  premises,  prior  to  A, — Held, 
that  in  bankruptcy  there  was  no  jurisdiction  to 
determine  the  priority  of  lien  between  A  and  the 
petitioner,  and  that  A  might  object  to  the  jurisdic- 
tion by  filing  affidavits  as  to  the  meriiB.  Ex  parte 
AUiwi,  1  G.  &  J.  210. 

The  Court  has  jurisdiction  to  review  the  quantum 
allowed  by  the  commissioners  to  the  asaignees  in 
passing  their  accounts,  and  the  jurisdiction  is  not 
confined  to  the  principle  upon  which  the  allow- 
ance is  made.  Ex  parte  Anthony,  2  G.  &  J.  55  : 
overruled  on  appeal,  ibid.  177. 

The  Court  has  not,  by  stat.  6  Geo.  4,  c.  16, 
8.  108,  jurisdiction  against  the  creditor  taking  out 
execution  upon  a  judgment  obtained  by  nil  dieit, 
where  the  creditor  does  not  come  in  nnaer  the  com- 
mission.   Ex  parte  Boteherloy,  2  G.  &  J.  367. 

Whether  the  Cfaancellor  has  jurisdiction  to  en- 
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ibrce  pajnaeot  from  the  petitioning  creditor  of  a 
forfeiture  for  compounding  with  Uie  bankrupt-^ 
Quasre.  Ei  parte  Dimock,  3  G.  &  J.  263  ;  Ei  partt 
Marshall,  ibid.  263, 

Petition  does  not  lie  to  xestrain  the  bankrupt 
from  disputing  his  commission  at  law.  Expart$ 
Glotsop,  3  G.  &  J.  368. 

But  where  the  bankrupt  acquiesces,  the  Chancellor 
will,  upon  petition,  restrain  him  from  proceeding 
at  law.     Ex  parte  Leigh,  3  G.  &  J.  333. 

Bill  does  not  lie  to  set  aside  an  execution  obtained 
by  nil  dieit.  The  remedy  is  by  petition.  Mitchell 
y.  Knott,  3  G.  &  J.  393.  But  see  Ejc parte  BotcherUy, 
3  G.  &  J.  367. 

The  Court  has  not,  by  6  Geo.  4,  c.  16,  s.  108, 
jurisdiction  over  the  ezecutioa  creditor  who  does 
not  prove.     Ex  parte  Botcherley,  3  G.  &  J.  367. 

Whether  the  Chancellor  has  jurisdiction  to  super- 
sede a  commission  as  to  one  of  two  bankrupts,  in 
order  to  give  validity  to  a  subsequent  commission 
against  the  two  with  a  third — Quxre.  Ex  parte 
Burlton,  3  G.  &  J.  344. 

The  Vice  Chancellor  has  not  jurisdiction  to  direct 
a  petition  to  be  heard  before  the  day  for  hearing 
fixed  by  the  Lord  Chancellor.  Ex  parte  Charlton, 
3  G.  &  J.  390. 

The  Court  of  Common  Pleas  has  not  authority 
under  6  Geo.  4,  c.  16,  s.  96,  to  compel  parties  to 
enrol  the  proceedings  under  a  commission  of  bank- 
rupt. The  application  must  be  made  to  the  Court 
of  Choncerv.  Johnson  r.  Gillett,  5  Bing.  5,  s.  c. 
6  Law  J.  C.P.  193. 


BARON  AND  FEME. 

(A)  Husband,  Liabilities  op. 

(B)  Wife. 

(c)  Privileges  and  Incap€^itiet. 
(6)  Property, 

(C)  Of  a  Separation. 

(D)  Actions  and  Suits  by  and  against. 

!a)  In  general, 
b)  Pleadings, 
(c)  Evidence. 
(£)  Criminal  Proceedincs. 


(A)  Husband,  Liabilities  of. 

To  render  the  husband  liable  for  goods  furnished 
to  his  wife,  his  authority  must  be  either  express  or 
implied  ;  and  it  is  for  Uie  jury  to  decide,  whether 
the  goods  were  suitable  to  bis  estate  and  degree. 
Montague  v.  Etpinasse,  1  C.  &  P.  357.  [Abbott] 

Hence,  a  gentleman  or  a  special  pleader  is  not 
answerable  for  the  debt  of  hie  wife,  contracted  for 
jewels  and  ornaments  whilst  she  is  living  with  him, 
if  she  has  already  been  provided  with  ornaments  fit 
and  proper  for  her  station  in  life,  and  he  has  not  any 
knowledge  that  such  articles  have  been  supplied  to 
her  before  payment  for  them  has  been  demanded  of 
him.  Montague  r.  Benedict,  3  Law  J.  K.B.  94,  s.  c. 
SB.&C.  631,  8.C.5D.&  B.5S3,  s.  c.  1  C.  Ac  P. 
603. 

If  a  wife  leares  her  husband's  residence,  under  a 
suspicion  or  dread  that  he  will  offer  her  personal  vio- 
lence, and  a  party  fnniishes  her  with  necessaries 
•ttbsequently  to  her  leaving  the  house,  he  is  entitled 


to  recover  the  amount  as  against  the  biuband. 
Woolstou  V.  Smith,  3  Law  J.  C.P.  301,  s.  c  3  Bing. 
137 ;  s.  c.  as  Houlitton  v.  Smith,  10  B.  Mo.  483. 

A  husband's  bringing  another  woman  home  to  re- 
side with  him,  or  acting  ko  as  to  make  bis  wife  ap- 
prehensive of  personal  violence,  or  improperly  con- 
fining her,  as  in  a  madhouse,  is  equivalent  to  the 
husband'stuming  herout  of  doors ;  and  consequently 
he  is  liable  for  necessaries  supplied  to  her,  under 
such  circumstances ;  and  it  is  no  defence  to  say,  that 
she  had  previously  committed  adultery,  if  the  hus- 
band did  not  know  it  until  after  the  credit  had  been 
given,  nor  that  o/tcr  the  credit  she  obtained  a  decree 
tor  alimony,  which  alimony  was  to  relate  back  to  a 
period  before  the  credit.  Houlitton  v.  Smyth,  3  C. 
&  P.  33.  [Best] 

What  will  justify  a  wife  in  leaving  her  husband. 
Where  circumstances  justify  a  wife  in  leaving  her 
husband,  a  request  on  his  part  that  she  should  re- 
turn to  his  protection,  will  not  determine  his  liability 
for  necessaries  supplied  to  her  during  the  separation : 
(Alexander,  L.  C.  B.  dubitante,)  Emery  v.  Emery,  1 
Y.  &  J.  601. 

An  action  lies  by  an  attorney  against  the  husband 
who  has  compelled  his  wife  to  leave  him  in  eon- 
sequence  of  ill  treatment,  for  reasonable  costs  incur- 
red by  proceeding  at  law  and  in  equity,  to  enforce 
an  agreement  for  a  settlement,  the  husband  having 
undertaken  to  pay  if  tlie  costs  were  reasonable. 
Williams  V.  Fowler,  1  M'Clel.  &  Y.  369. 

The  husband  is  liable  for  necessaries  supplied  to 
his  wife  during  the  pendency  of  a  suit  between  ibem 
in  the  Ecclesiastical  Court,  until  alimony  has  been 
assigned  her ;  and  his  liability  is  not  removed  by 
the  circumstance  that  the  alimony,  when  assigned, 
is  ordered  to  be  reckoned  from  a  time  before  the  Sup- 
plying of  the  necessaries  in  question.  Keegan  v. 
Smith,  4  Law  J.  K.B.  189,  s.  c.  6  B.  &  C.  375,  s.  c 
8D.  &R.118. 

Where  a  wife  had  received  only  one  tenth  of  her 
husband's  income  as  alimony,  an  application  on  the 
behalf  of  the  husband  to  be  relieveid  from  the  tax- 
ation of  costs  was  refused.  Beevor  v.  Beever,  3 
Phil.  361. 

A  husband  is  not  liable  for  goods  furnished  to  his 
wife  living  apart  from  him,  if  she  has  a  sufficient 
separate  maintenance,  although  no  part  of  it  is  sup- 
plied by  the  husband.  Clifford  v.  Layton,  1  M.  & 
M.  101,  s.  c.  3  C.  &  C.  15.  [Tenterden] 

In  an  action  against  a  huslMmd,  for  goods  supplied 
to  his  wife  living  separate  from  him,  the  plaintiff 
most  give  evidence  of  the  circumstances  of  the  se- 

{mration,  to  shew  that  they  were  such  as  to  authorise 
ler  to  bind  the  husband.      Mainwaring  v.  Letlie,  1 
M.  &  M.  18,  s.  c  3  C.  &  P.  507.  [Abbott] 

A  husband  is  liable  for  necessaries  provided  for 
his  wife,  when  he  neglects  to  provide  them  himself ; 
but,  if  there  be  no  necessity  for  the  articles  deliver- 
ed, the  tradesman  is  not  entitled  to  recover  their 
value,  unless  he  can  shew  an  express  or  implied  as- 
sent of  the  husband  to  the  contract  made  by  the  wife. 
Seaton  v.  Etpinasse,  6  Law  J.  C.P.  308,  s.  c.  6  Bing. 
58,s.c.  3  M.&  P.  67. 

Where,  in  pursuance  of  articles  of  separation  se- 
cuiing  a  maintenance  to  the  wife,  she  quits  her  hus- 
band's house  against  bis  wishes,  and  continues  to  live 
apart  from  him,  although  he  is  willing  and  wishes 
to  receive  her  back,  and  provide  for  her  in  his  owa 
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booae :  Semble,  that  he  i«  not  liable  to  be  sued  by 
tzadesmen  for  debts  contracted  by  her,  even  for  ne- 
caasariea.  Hindlty  ▼.  Marqwt  of  Weitmeath,  5  Law 
J.  K.B.  115,  a.  c.  6  B.  &  C.  200. 

Where  huaband  and  wife  were  living  together^ 
and  the  latter  carried  on  baaineaa  on  her  own  accounts 
and  iovoicea  of  goods  were  made  oat  in  her  name 
alone,  and  she  was  rated  in  the  parish  books,  but 
the  husband  partook  of  the  profits  of  the  trade, 
and  lived  in  the  same  house :  Held,  that  he  was  liable 
in  an  action  for  gooda  delivered  there,  although  the 
invoioea  were  made  out  by  the  plaintiffs  in  the  name 
of  the  wife.  Petty  v.  AiuUnon,  3  Law  J.  C.P.  ^23, 
a.  c.  3  Bing.  170,  a.  c.  10  B.  Mo.  577,  a.  c.  !2  C.  & 
P.  38. 

Where  the  restitution  of  conjugal  rights  is  de* 
creed  to  the  wife,  and  the  husband  certifies  he  has 
taken  his  wife  home,  and  treated  her  with  conjugal 
affection,  which  the  wife  deniea, — the  Court  will 
not  dismiss  the  husband,  but  order  him  to  certify 
over.    Gill  v.  Gill,  2  Add.  384. 

(B)  Wife. 
(a)  Privileges  and  Incapacities, 

On  an  application  bv  a  feme  oovert,  for  leave  to 
appoint  a  proctor,  ahe  being  a  party  in  a  cause,  on 
the  ground  that  her  husband  had  been  absent  from 
this  country,  at  the  Cape  of  Good  Hope,  for  many 
yeara,  and  that  ahe  believed  he  had  no  intention  of 
returning,  and  that  he  refused  to  execute  certain 
aeoeaaary  documenta :  The  Court  granted  the  appli- 
cation on  the  terms  of  her  giving  sufficient  security 
for  costs.    Sutor  v.  Chrittie,  %  Add.  150. 

A  writ  of  M  exeat  regno  cannot  be  sustained  against 
a  feme  covert,  even  when  aued  as  administratrix. 
Pannell  v.  Taylor,  1  Turn.  96. 

On  an  application  on  the  part  of  a  feme  covert  who 
baa  been  arrested,  to  be  discharged  out  of  custody, 
foonded  on  the  usual  affidavit,  the  Court  will  not 
order  her  to  pay  the  costs^  or  impose  any  terma  on 
her  in  ordering  her  discharge,  although  it  be  opposed 
00  an  affidavit,  atating  that  ahe  was  carrying  on 
busineas  on  her  own  separata  account,  and  that  the 
action  was  brought  for  goods  supplied  to  her  in  the 
way  of  her  trade,  the  object  of  the  application  being 
a  matter  of  right.     Carlisle  v.  Starr,  9  Price,  161. 

If  a  feme  covert,  on  being  arreated  as  drawer  of  a 
bill  of  exchange,  enter  into  a  bail-bond,  the  Court 
will,  on  motion,  order  it  to  be  cancelled.  SamteeU 
V.  Jenkias,  6  B.  Mo.  500. 

The  Court  discharged  a  feme  covert  on  common 
bail,  thoQgh  separated  b^  a  divorcA  a sMnia el  ikoro; 
there  being  an  appeal  still  pending  against  the  sen- 
teocer  Hookkam  v.  Chambers^  6  B^  Mo.  26,  a.  o.  3 
B.  &  B.  92. 

Although  the  Catee  o(  aotion  eriae  through  the 
wife,  who  ia  properly  made  a  defendant  with  her 
husband,  yet  the  Court  will  diacharge  her  without 
filing  common  bail  if  ahe  be.  arrested  before  her  bus* 
band.  Inglieh  r.  CabeUaro,  1  Law  J.  K.B.  149»  s.  c. 
3  D.  &  B.  25. 

Whenever  it  ia  neoeasary  to  make  the  wife  a  party 
to  an  action,  the  Court,  vpott  diachargiag  her  out  of 
eoatody»  will  not  grant  the  eoata  of  the  application. 

Where  baron  and  feme  were  arreated  for  a  debt 
oontraeted  by  the  wife  prior  to  her  maxriagOr  the  rule 
for  cancelling  the  bail-bond  given  by  the  wife  for  the 
irregvlarity,  was  made  abaolute,  but  without  costs. 

Digest,  1822—1828. 


Taylor  v.  Whittalm,  1  Law  J.  K.  B.  16,  a.  c.  2  Di 
&  R.  225. 

A  married  woman  gave  an  undertaking  to  pay  the 
amount  of  an  attorney 'a  bill  when  taxed ;  ahe  did 
not  pay,  and  waa  arrested  for  it.  The  Court  dis- 
charged her  out  of  custody,  but  would  not  give  her 
the  costs  of  the  application.  Stoeet  v.  Bamsbotlcm, 
1  Law  J.  KB.  188. 

If  the  plaintiff  knew  not,  at  the  time  he  gave 
credit,  nor  at  the  time  of  the  arrest,  that  the  defen* 
dant  was  a  married  woman,  the  Court,  <on  discharg- 
ing her  out  of  custody,  will  oblige  her  to  pay  the 
costa.    Foriyee*s  ease,  2  Law  J.  K.B.  80. 

Where  a  feme  covert  has  acted  in  the  character  of 
a  feme  sole,  and  repreaented  herself  as  such,  she  may 
be  arreated,  and  the  courts  of  law  will  not  discbarge 
her  upon  motion.   Pannell  v.  Taylor,  1  Turn.  100. 

After  a  feme  covert,  who  has  gone  to  reside  out  of 
the  jurisdiction  of  the  Court,  baa  contracted  a  debt 
here,  without  diacloaing  her  marriage,  and  has  in 
other  respects  acted  widi  dup^city,  the  Court  will 
not,  on  n^otion,  order  the  bail-bond  to  be  delivered 
up  to  be  cancelled,  and  allow  her  to  enter  a  common 
appearance ;  but  will  leave  her  to  plead  her  cover- 
ture. Luden  v.  Justice,  2  Law  J.  C.P.  10,  a.  c.  I 
Biug.  344 

Semble — If  a  feme  covert  be  taken  in  execution  for 
a  debt  contracted  by  her  prior  to  her  marriage,  ahe 
cannot  be  discharged,  although  the  hu^and  be  in 
cuatody  on  mesne  process  in  the  same  suit ;  but  it  is 
nevertheless  in  the  discretion  of  the  Court,  whether 
they  will  grant  or  refuae  such  discharge.  Chalk  r. 
Deacon,  6  B.  Mo.  128. 

Where  a  married  woman  has  been  sued  aa  a  feme 
sole,  has  suffered  judgment  by  default,  and  has  been 
charged  in  execution,  the  Court  will  not  discharge 
her  on  motion,  although  the  plaintiff  knew  she  was 
a  married  woman  when  he  gave  her  credit.  Moses 
V.  Richardson,  6  Law  J.  K.B.  371. 

A  married  woman,  taken  in  execution  togotber 
with  her  husband,  for  a  debt  due  from  her  before 
marriage,  ia  not  entitled  to  be  discharged,  unless  it 
appears  that  she  has  no  separate  property,  even 
although  the  huaband  baa  been  discharged  under  the 
insolvent  act.  Sparkes  v.  Bell,  6  Law  J.  K.B.  206, 
8.  c.  8  B.  &  C.  1,  s.  c.  2  M.  &  R.  124. 

Although  a  sentence  of  divorce  a  mensa  et  thm^ 
has  been  pronounced  againat  a  woman,  and  she  ia 
allowed  a  separate  maintenance,  yet  an  actiou  cannot 
be  maintained  against  her,  for  goods  supplied  to  her, 
which  are  not  alleged  to  be  necessariea.  Lewis  v. 
Lee,  3  Law  J.  K.B.  22,  a.  c.  3  B.  &  C.  291,  a.  c.  5 
D.&R.  98. 

A  divorce  a  mensa  et  thoro  does  not  authorise  a 
feme  covert  to  give  a  warrautof  attorney.  Fairthorne 
v.  Blaquhe,  6  M.  &  S.  73. 

The  rule  which  prohibita  bail  himself  from  being 
a  witness  for  the  defendant  for  whom  he  has  become 
bound,  appUea  to  his  wife.  Cornish  v,  Pugh,  8  D. 
&R.65. 

(6)  Property, 

A  married  woman  can  have  no  property  distinct 
ffom  her  husband,  unlesa  it  be  secured  ,  to  her  by  « 
conveyance  to  trustees  *,  therefore  where,  previous  to 
the  m^irriage. of  a  feme  sole  trader,  she  conveyed 
her  "  Btock  in  trade,  furniture,  and  other  article* 
belonging  to  her,  in  and  aboat  her  said  budinea»«*' 
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to  trustees,  and  it  appetred  that  she  bad  a  bone 
and  chaise,  (not  specified  in  the  settlement.)  which 
she  used  in  carrying  on  her  trade,  being  lame :  It 
was  holden,  on  an  execution  against  the  husband, 
that  whether  the  horse  and  gig  were  for  the  purpose 
of  her  trade,  was  a  question  for  the  jury, — and  the 
jury  haying  found  in  the  affirmatiYe,  the  Court 
granted  a  rule  nut  to  enter  a  nonsuit,  on  the  ground 
tiiatit  was  a  question  of  law  depending  on  the  con- 
struction of  the  deed.  Dean  r.  Broum,  2  C.  &  P.  69. 
But  afterwartls  the  rule  was  discharged,  s.  e.  5  B, 
&  C.  S^,  B.  0. 8  D.  &  R.  95. 

But  in  equity,  a  feme  covert  is,  as  to  her  separate 
estate,  Tiewed  as  a  feme  sole.  Headen  ▼.  hotker,  1 
M'Clel.  &  Y.  90. 

Although  a  husband  has  no  right  to  dispose  of 
his  wife*8  paraphernalia,  yet  if  he  does  so,  she  most 
either  abiae  by  the  will,  or  relinquish  all  benefit 
therefrom.     Churchill  r.  Small,  9  Ken.  6.  Chanc. 

Quaere,  Whether  a  husband  has  a  right  to  compel 
the  wife's  executor  to  pay  her  funeral  expenses  out 
of  her  separate  estate  1  Gregory  r.  Loehyer,  6  Mad. 
90. 

If  a  husband,  being  in  the  receipt  of  the  rents  and 
profits  of  an  estate  charged  with  an  annuity  to  the 
wife,  retains  out  of  the  rents  and  profits  a  sum  equal 
to  or  greater  than  the  amount  of  the  annuity,  tlie 
claim  of  the  wife  is  concluded.  Carter  r.  Anderson, 
1  Law  J.  Chanc.  132. 

When  the  husband  has  previously  possessed 
btmself  of  part  of  the  wife's  fortune  without  the  aid 
of  the  Court,  her  equity,  in  respect  of  a  fund  in 
court,  is  increased.  Green  y.  Otte,  1  Law  J. 
Chane.  195. 

The  express  consent  of  a  married  woman  in  court, 
to  part  with  her  interest  in  a  fund  settled  on  her 
marriage  for  her  separate  use  during  her  life,  with 
a  clause  against  anticipation,  with  remainder  to 
the  survivor  of  her  and  her  htisband,  will  not  induce 
the  Court  to  interfere  to  rescind  the  settlement. 
Ritchie  y.  Broadhurst,  2  J.  &  W.  456. 

The  C-ourt  will  not  receive  the  consent  of  a  feme 
oovert,  that  money  ahall  be  paid  to  her  husband, 
nntil  her  share  has  been  ascertained.  Jemegan  v. 
Baxter,  6  Mad.  32. 

If  the  Court  order  the  moiety  of  a  legacy  given 
to  the  wife  of  a  bankrupt,  to  be  set  off  against  a 
debt  doe  from  the  bankrupt,  they  will  oider  the 
other  moiety  to  be  settled  on  the  wife  for  life,  with 
remainder  to  her  issue.  Ex  parte  0*FerraU,  1  G. 
&  J.  347. 

A  woman  entitled  to  a  fund  in  court,  married 
immediately  after  she  osme  of  age.  A  settlement 
was  made  after  the  marriage  on  her  and  her  hus- 
band, and  on  their  issue  absolutely.  After  the 
death  of  the  husband,  and  the  birth  of  a  child,  the 
settlement  was  declared  void  at  the  instance  of  the 
wife,  it  appearing  that  she  had  never  consented 
in  court  to  the  transfer  of  the  properly  settled. 
Long  V.  Long,  2  S.  &  S.  119. 

A  married  woman  having  a  vested  interest  in  a 
sum  of  stock,  subject  to  the  life  interest  of  another 
person,  joins  with  her  husband  in  executing  an 
assignment  of  the  moiety  of  the  fund  to  a  purchaser 
for  a  valuable  consideration:  the  husband  after- 
wards dies  before  the  tenant  for  life :  Held,  that 
the  wife  is  entitled  by  survivorship  to  the  whole 
fund,  and  that  the  piirohaa«r  cannot  claim  aigr  part 


of  it  against  her.    Pwrdow  r,  Jadaon,  1  RuM.  1* 
s.  c.4  Law  J.  Chanc.  1. 

A  sum  under  200<.  belonging  to  a  married  wo- 
man, will  be  ordered  to  be  paid  to  her  husband, 
though  she  appears  by  counsel  to  resist  the  pay- 
ment, and  complains  of  being  deserted  bybim, 
Foden  v.  Finney,  6  Law  J.  Chanc.  153. 

A  bequest  of  money  to  be  invested  in  an  annuity 
lor  the  life  of  a  married  woman,  for  her  separate 
use,  paid  to  the  husband  upon  her  consent  taken  in 
court     Gullan  v.  Tnmbey,  2  J.  &  W.  457. 

A  fund  belonging  to  a  married  woman,  standing 
in  the  name  of  the  Aoooantant  General  to  her 
account,  may  be  pledged  by  her  huaband  with  her 
concurrence.  Santum  v.  Dewar,  5  Law  J.  Chanc 
46,  s.  c.  3  Russ.  91. 

A  fieme  covert,  in  pursuance  of  a  power  reserved 
to  her  in  the  marriage  settlement,  devised  diffiMrent 
parts  of  the  settled  estate,  and  also  lands  after  pur- 
chased by  her,  with  the  produce  of  it,  to  several 
persons ;  and  gave  all  the  rest  of  her  property  to 
her  residuary  legatee  and  executor :  Held,  first,  that 
by  the  residuary  clause  both  real  and  personal 
eatatea  passed  as  by  appointment ;  secondly,  that 
freehold  lands,  contracted  for,  or  purchased  by  a 
feme  covert,  could  not  be  disposed  of  by  her  will, 
but  that  leasehold  estates  might  pass ;  thirdly,  that 
a  sum,  which  she  neglected  to  bequeath,  vested  in 
her  executor,  and  not  in  her  surviving  husband* 
ChnrchiU  v.  Dibben,  2  Ken.  68. 

A  man  and  his  wife  mortgaged  the  letter's  free- 
hold, and  surrendered  her  copyholds  to  the  mort- 
gagee in  fee,  reserving  a  power  to  them  or  either 
of  them  to  redeem;  the  husband  subsequently 
released  bis  equity  of  redemption  as  to  both  estates 
to  the  mortgagee,  and  soon  afterwards  died  :  Held 
that  the  wife  could  redeem  the  copyholds,  but  not 
the  freehold  esUte,     Reeve  v.  Hieks,  2  S.  &  S.  403. 

Husband  and  wife  cannot  sue  upon  an  agreement 
made  between  the  wife  and  a  tenant  of  her  freehold 
property,  unless  the  husband  was  a  party  to  the 
agreement,  or  has  subsequently  adopted  it.  Sewi- 
derton  v.  GriJIths,  4  Law  J.  K.B.  318,  s.  c.  5  B.  & 
C.  909,  s.c  8  D.  &  R.  643. 

A  debt  doe  to  the  wile  before  marriage  is  not 
vested  in  the  husband  until  a  judgment  be reoovered 
thereon.  If,  therefore,  huaband  and  wife  bring  a 
joint  action  in  respect  of  each  a  debt,  and  berore 
judgment  the  wife  die,  the  action  will  abate.  CAec- 
chi  v.  Powell,  5  Law  J.  K.B.  253,  s.  c.  6  B.  &  C. 
253. 

Money  belonging  to  the  wife  paid  to  the  hosband, 
die  parties  being  subjects  of  Denmark,  and  the 
law  of  that  country  not  requiring  a  settlement. 
Duet  v.  Smith,  1  Jacob,  544. 

The  Court  will  not  decree  the  hnsbaad  to  pro- 
onre  bis  wife  to  join  in  a  oontraot  entered  into  by 
them,  for  the  sale  of  the  wife's  estate.  Martin  v. 
MiUheU,  2  J.  &  W.  425. 

If  a  married  woman  has  in  equity  a  ofaarge  upon 
an  estate,  and  she  and  her  husband,  for  valuable 
consideration,  execute  a  oonveyanoe  of  the  estate 
to  a  third  person,  which  conveyance  does  net  pass 
the  premises,  in  conssqvenoe  of  their  having  been 
previously  conveyed  to  a  trustee,  the  instrument 
may  nevertheless  operate  ss  an  assignment  of  the 
wife's  charge.  Birth  y.  CaUey,  t  Law  J.  Cbano. 
173. 
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The  wife's  equity  to  a  settlement  iocapaoitates 
the  husband,  notwithstanding  any  assignment  or 
release  which  he  can  execute,  from  being  a  witness 
in  support  of  the  wife's  right  to  personal  property. 
Gmg  r.  Tayhr,  6  Law  J.  Chanc.  184. 

Where  husband  and  wife  assign  to  a  purchaser, 
for  yaluable  consideration,  a  share  of  an  ascertained 
fund,  in  which  the  wife  has  a  vested  interest  in 
remainder,  expectant  on  the  death  of  a  tenant  for 
life,  and  both  the  wife  and  the  tenant  for  life  outlire 
the  husbsnd,  the  wife  is  entitled,  by  right  ofsur- 
Tivorship,  to  claim  the  whole  of  that  share  of  the 
fund  against  such  particular  sssignee  for  valuable  con- 
sideration; and  the  wife,  after  her  husband's  death, 
executes  an  assignment  of  the  fund,  which  recites 
former  assignments  by  the  husband,  and  purports 
to  be  made  subject  to  them,  she  does  not  thereby 
recognise  or  confirm  those  former  assignments. 
The  wife  does  not  acquiesce  in  those  assignments, 
or  waive  her  right  to  claim  against  them,  by  for- 
bearing to  impeach  them  till  the  death  of  the  tenant 
for  life.     Banner  v.  Morton,  3  Buss.  65, 

(C)  Op  Separation. 

Husband  and  wife  may  legally  agree  to  separate. 
Seholev  v.  Ooodman,  1  C.  &  P.  S6.    [Burroogh] 

A  deed  reciting  that  anhappy  differences  existed 
between  a  man  and  his  wife,  and  providing  for  their 
separation,  in  which  the  husband  agrees  to  pay  an 
annaity  to  the  wife,  and  not  to  sue  her  for  restitu- 
tion of  conjugal  rights,  and  she  covenants  to  release 
her  jointure  and  dower,  is  good  in  law. 

After  making  such  s  deed  of  separation,  the  wife 
sued  the  husband  for  restitution  of  conjugal  rights, 
but  the  suit  wss  answered  by  an  allegation  of 
sdultery,  in  which  the  Ecclesiastical  Court  decreed 
that  they  should  be  divorced  a  mentd  et  thoro. 

The  trustee  of  the  wife  sued  the  husband  and 
surety  on  a  bond  conditioned  for  the  performance 
of  the  covenants  of  that  deed  ;  and  the  Court  held, 
on  demurrer,  that  a  plea,  alleging  the  decree  of 
divorce,  was  not  an  answer  to  it  Jee  v.  TkurhWf 
2  Law  J.  K.B.  81,  s.  c.  2  B.  &  C.  547,  s.  c.  4  D.  & 
R.  11. 

Where,  in  an  agreement  for  a  separation  between 
husbsnd  and  wife,  trustees  covenant  to  indemnify 
the  husband  aninst  the  wife's  debts,  that  is  a 
sufficient  consideration  for  the  agreement ;  and  the 
Court  will  not  refuse  to  carry  such  an  agreement 
into  effect  Elworthy  v.  Bird,  3  Law  J.  Chanc.  190, 
s.c.  2S.  &S.  372. 

On  a  deed  of  separation  between  husband  and 
wife,  whereby  the  former  covenanted  to  pay,  to  a 
trustee,  an  annuity  for  the  use  of  the  latter  :  it  was 
holden,  that  the  covenant  was  binding  on  the  hus- 
band, and  might  be  enforced  in  equity,  though  it 
contained  no  clause  of  indemnification  by  the 
trustee.     Rot  v.  Willouthby,  10  Price,  2. 

But,  where  a  deed  ofseparation  between  husband 
and  wife,  allowing  her  an  annuity,  contained  no 
danse  of  indemnity  against  her  debts,  the  Court 
granted  an  injunction  to  restrain  proceedings  at 
Mw.     Wettmtath  v.  We$ttneatk,  1  Jaa  126. 

Upon  articles  of  separation  between  man  and 
wife,  the  Court  held  the  agreement  to  be  a  formal 
nnanciation  by  the  husband,  of  his  marital  right  to 
,8eise  her,  or  force  her  back  to  live  with  him.  The 
King  V.  Mead,  2  Ken.  279. 


Where  a  wife  lives  separate  from  her  husband, 
and  supports  her  children  on  the  profits  of  her  in- 
dustry, her  employer  cannot  pay  her  after  notice 
from  the  husband  not  to  do  so ;  and  if  he  does,  it 
is  in  his  own  wrong,  and  the  husband  may  sue  for 
the  salary.  GUmer  v.  the  Proprietert  of  Drury-Ume 
Theatre,  2  Chit.ni7. 

Where  husband  and  wife  enter  a  joint  appesr- 
ance,  and  the  husband  is  attached  and  committed 
to  the  Fleet  for  want  of  answer ;  the  Court,  upon 
the  coming  in  of  his  answer,  and  its  appearing  that 
the  wife  is  not  under  his  control,  will,  .with  the 
consent  of  the  plaintiff,  make  an  order  that  he  may 
be  discharged,  and  that  the  wife  may  answer 
separately.  Hertford  v.  Croden,  X  Law  J.  Chanc. 
214  :  8.  P.  Garey  v.  Whittingham,  1  S.  &  S.  163. 

Husband  and  wife,  by  occasionally  living  toge* 
ther  after  an  agreement  to  separate,  do  not  put  an 
end  to  it,  and  the  wife's  conduct  towards  her  hus- 
band on  coming  back,  is  evidence  for  him  in  an 
action  by  her  trustee,  for  the  separate  maintenance. 
SchoUy  V.  Goodman,  8  B.  Mo.  350,  8.  c.  1  C.  &  P. 

If,  on  the  separation  of  husband  and  wife,  the 
former,  by  deed  absolutely  transfer  to  trustees  for 
her  benefit,  personal  property ;  the  husband,  in  aa 
action  against  him  for  debt  subsequently  contracted 
by  the  wife,  must  shew  that  the  trustees  gave  effect  x 
to  the  deed  by  taking  possession.  Barrett  v.  Booty, 
8  Taunt.  343. 

A  deed  providing  for  an  immediate,  and,  in  some 
cases,  for  a  future  separation  of  husband  and  wife, 
may  be  valid  in  law. 

But  where  a  deed  imports  an  immediate  separa- 
tion, and  the  parties  do  not  intend  iaunediately  to 
separate,  end  in  fact  do  not  separate,  but  oontmuo 
to  live  together,  ostensibly  ss  man  and  wife,  lor 
some  time  subsequent  to  its  execution,  it  will  not 
be  considered  as  legal  or  binding. 

And,  Quere — If  a  wife,  while  living  apart  from 
her  husband,  under  a  valid  deed  ofseparation,  con- 
tract a  debt,  can  the  creditor  in  any,  and  in  what 
manner,  avail  himself  of  that  deedl  Uindtey  r. 
Westmeath,  5  Law  J.  K.B.  115,  s.  c.  6  B.  &  C.  200. 

(D)  Actions  and  Suits  by  and  against. 
(a)  In  generaL 

A  decree  against  husband  and  wife,  suing  as  co- 
plaintiff  for  matters,  in  some  of  which  the  wife  has 
a  separate  interest,  will  not  conclude  the  wife  in 
another  suit  instituted  by  her  through  her  next 
friend. 

Neither  will  she  be  concluded  in  such  a  suit  by 
a  decree  made  sgainst  her  in  a  suit  in  which  she 
and  her  husband  answered  jointly.  Hughet  r. 
£iMins,  1  Law  J.  Chanc.  129. 

Where  a  bill  is  against  husband  and  wife,  and  the 
husband  has  entered  a  joint  appearance,  and  ob- 
tained an  order  for  time,  the  wife,  if  she  afterwards 
obtain  leave  to  answer  separately,  is  entitled  to  all 
the  orders  for  time,  without  any  regard  to  the  order 
obtained  by  the  husband.  Jaekeon  v.  <^— ,  1  Law 
J.  Chanc.  76. 

Where  two  married  women  are  defendants,  and 
they  are  to  answer  separately  from  their  husbands, 
they  cannot  be  included  in  one  order,  but  there 
must  be  two  separate  orders.  Anon*  2  Law  J. 
Chano.  89. 
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Where  hush  and  aod  vrife  are  defendants,  and  the 
husband  is  abroad,  the  plaintiflf  may,  where  the 
wife  alone  was  served  with  the  subpcena.  obtain  an 
attachment  n^^ainst  her,  if  she  neglects  to  appear. 
Bvshell  V.  liuikell,  1  S.  &  S.  164, 

Bill  against  husband  and  wife  in  respect  of  a 
demand  against  wife  as  executrix — husband  a 
bankrupt  and  abroad,  and  attachment  had  issued 
•gainst  him  for  want  of  an  answer.  Such  attach* 
ment  will  not  be  granted  against  the  wife,  until  an 
order  has  been  obtained  that  the  wife  should  inswer 
separately,  and  the  wife  must  have  notice  of  the 
motion  U>r  that  order.  Bunyan  r»  Mortimer,  6 
Mad.  278. 

.  If  a  husband  and  wife  be  arrested,  and  the  latter 
is  discharged  on  filing  common  bail,  and  afterwards 
the  plaintiff  declares  against  the  husband  alone,  the 
Court  will  set  aside  the  proceedings  for  irregu- 
larity. Cattarui  r,  P layer  and  vife,  1  Law  J. 
K.B.  246,  8.  c.  3  D.  &  K.  247. 

On  the  question,  whether  a  husband  and  wife, 
being  partners  in  Spain,  could  sue  as  such  in  our 
courts  :  It  was  holden,  that,  in  order  to  entitle  the 
plaintiffs  to  recover,  they  must  shew  that  a  feme 
covert  in  Spain  could  engage  in  trade,  for  they  are 
bound  to  shew  that  tliey  have  put  a  proper  plaintiff 
on  the  record,  according  to  the  law  of  Spain.  Piney" 
ro  T.  De  BemaUt,  1  C.  &  P.  966,  s.  c.  1  R.  &  M. 
lOsl.    [Abbott] 

A  husband  may,  in  an  action  by  him  against  the 
owner  of  a  post-chaise,  for  the  negligent  driving  of 
a  servant,  whereby  he  was  injured,  recover  for  the 
damage  sustained  by  his  wife,  as  well  as  by  himself, 
though  the  former  be  no  party  to  the  action.  Aliton 
r.  Forster,  1  C.  ot  P.  21.  [Burroughl 

In  an  action  ag^nst  husband  and  wife,  if  she 
survive  the  husband,  she  is  entitled  to  have  the 
omtB  taxed  onder  s  rule  of  court.  Tiltr,  BartUtt, 
Ken.  104,  s.  c.  Sayer,  126. 

(6)  PUadingu 

^  A  pies  put  in  by  husband  and  wife,  may  be  en- 
titled their  joint  and  several  plea.  Pitch  v.  Chap- 
mtm,  8  Law  J.  Chanc.  172. 

In  an  action  on  an  agreement  between  husband 
and  wife  to  live  separate,  if  either  of  them  wish  to 
avail  themselves  of  the  defence  of  adultery,  it  must 
be  pleaded.  SehoUy  v.  Goodman,  8  B.  Mo.  350, 
s.  c.  1  C.  &  P.  36. 

It  is  not  a  good  plea  to  a  bill  filed  by  a  married 
woman  against  her  husband  and  other  defendants, 
that  a  suit  has  been  instituted  by  her  and  her 
husband,  and  is  pending,  against  those  other  de- 
fendants, which  relates  to  the  same  transactions^ 
and  prays  similar  relief.  Reeve  v.  Dalby,  4  Law 
J.  Chanc.  117.  s.  c.  2  S.  &  S.  464. 

(c)   Evidence, 

Observations  made  by  the  wife  are  admissible  in 
evidence,  where  she  acts  as  the  agent  of  her  hus- 
band. Pro«  V*.  Bakfr,  t  Law  J.  K.B.  12. 

Although  a  feme  covert,  who  has  joined  with  her 
husband  in  answering  a  bill,  makes  admissions,  they 
ar^  not  evidence  against  her.  Hodgum  v.  Merett,  9 
Price,  563. 

The  answer  of  a  married  woman  may  be  read, 
to  shew  that  she  has  property  settled  to  her  separate 
use,  where  the  object  of  the  suit  is  to  establish  a 


demand  against  her  separate  estste.   t.  Bailie, 

5  Law  J.  Chanc.  105. 

Semble,  That  in  an  action  by  a  trustee,  under  an 
agi-eement  between  husband  and  wife  to  live  sepa- 
rate, to  recover  the  arrears  of  an  allowance  contract- 
ed to  be  made  by  the  husband  to  her,  declarations  by 
the  wife,  of  having  committed  adultery  during  the 
time  the  allowance  claimed  accrued  due,  are  not 
admissible  in  evidence.  Schoiey  v.  Goodman,  2 
Law  J.  C.P.  11,  s.  0. 1  Bing.  342. 

If  the  defence  to  sn  action  for  board  and  lodging 
of  the  defendant's  wife  be  adultery,  the  husband 
may  give  in  evidence,  statements  made  by  her  con- 
fessing her  gnilt,  previous  to  his  turning  her  out 
of  doors;  and  he  may  also  produce  letters  horn 
different  men  found  by  him  in  her  writing-desk  at 
the  same  period.  Walton  v.  Green,  1 C.  &  P.  621. 
[Abbott] 

The  separate  examination  of  a  married  woman  as 
to  her  fiind  in  court,  is  not  admissible,  where  the 
fund  in  court  has  not  been  ascertained  by  the 
Master.     Godder  v.  Laurie,  10  Price,  152.    • 

"In  an  action  against  executors,  the  widow  of  their 
testator  is  a  competent  witness  for  the  plaintiff  to 
prove  a  promise  made  by  her  husband  in  his  life- 
time. Be90ridge  v.  Minter,  1  C  &  P.  364.  [Ab- 
bott] 

Where  letters  between  husband  and  wife,  shew- 
ing the  affectionate  terms  on  which  they  cohabited, 
were  produced  as  evidence  to  contradict  the  pre- 
sumption that  she  was  compelled  to  leave  her  husband 
from  cruel  treatment :  It  was  holden,  that  the  dates 
which  they  bore  were  not  evidence  to  shew  the 
time  at  which  they  were  written,  and  consequently 
other  proof  must  be  brought  to  shew  when  they 
were  written.  Houlieton  v.  Smyth,  2  C.  &  P.  26. 
[Best] 

(£)  Criminal  Proceedings. 

If  a  man  and  his  wife  jointly  commit  •  felony, 
the  wife,  being  presumea  in  law  to  be  under  bis 
coercion  and  control,  is  entitled  to  an  acquittal ; 
and  if  the  woman  be  indicted  as  "  the  wife  of 
A  B,"  no  other  proof  of  that  fact  will  be  required 
for  tliis  purpose.  Rex  v.  Knight,  1  C  &  P.  116. 
[Park] 

Husband  and  wife  (paupers)  having  retaraed  to 
the  parish  from  whence  they  were  removed :  Held, 
that  the  husband  only  was  liable  to  be  committed  to 
the  house  of  correction,  and  not  the  wife,  inasmuch 
as  she  had  merely  accompanied  her  husband  in  his 
return.  Baldwin  v.  Blaekmore,  2  Ken.  38,  s.  o.  1 
Burr.  595. 

Cohabitation  by  a  man  and  woman  for  two  years 
is  not  sufBcient  to  entitle  the  latter  to  an  acquittal 
on  a  joint  indictment  for  larceny,  she  being  described 
in  the  indictment  as  a  single  woman,  on  the  ground 
of  coercion  ;  evidence  of  a  marriage  de  facto,  though 
*not  an  actual  marriage,  being  essential.  Rex  v.  Hom^ 
tall,  2  C.  &  P.  434.  f  GarrowJ 

Whenever  husband  and  wife  are  admissible  wit- 
nesses against  each  other,  they  are  competent  for 
each  other ;  hence,  on  an  in(Uctment  against  the 
wife  of  W  S,  and  others  for  a  conspiracy  in  pro- 
curing W  S  to  marry — it  was  holden,  that  W  S 
was  not  a  competent  witness  for  the  prosectttor. 
Rex  y.  Serjeant,  1  R.&  M.  352.  [Abbott] 


BARGAIN  AND  SALE— BASTARD. 
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BAPTISM. 

Tha  parish  register  of  a  person'!  baptism  is  not 
evidence  tliat  the  person  was  bora  in  that  parish. 
Ret  T.  North  Pethertmi,  4  Law  J.  K.B.  213,  s.  c.  5 
B.  &  C.  508,  s.  c.  8  D.  &  R.  SUS. 


BARGAIN  AND  SALE. 

Where  the  eldest  son,  tenant  in  tail  male,  as  soon 
as  he  came  of  age,  joined  with  his  father,  tenant  for 
life,  in  suffering  a  reoovexy  with  •  view  of  resettling 
some  of  the  estates,  and  took  an  annuity  during  his 
father's  life,  and  part  of  the  estate  was  limited  to 
the  father  in  fee,  the  residue  resettled,  the  son 
taking  back  an  estate  for  life,  with  remainder  over 
to  his  first  and  otlier  sons  in  tail  general.  This 
transaction  was  holden  to  be  a  mixed  bargain  and 
sale,  and  family  arrangement ;  and  the  eldest  son 
having  died  without  issue,  and  the  remainder-man, 
a  second  son,  having  done  confirmatory  acts,  and 
accepted  interests  under  the  will,  a  bill  filed  by 
him  to  set  aside  the  settlement  was  dismissed. 
Transactions  of  this  description,  between  parent  and 
child,  are  to  be  viewed  with  a  reasonable  degree  of 
jealousy,  but  not  as  reversionary  bargains.  Ttoed' 
daU  V.  TtoeddaU,  1  Turn.  1. 


BARRISTER, 
[See  ARBiTBAnoN,  Goonsel,  and  Evidence.] 


BASTARD. 

A  child  bora  iii  wedlock  is  to  bo  held  legitimate, 
unless  there  is  evidence  affording  irresistible  pre- 
sumption to  the  contrary.  H§ad  v.  Head,  1  Law 
J.  Chanc.  105,  s.  e.  1  S.  &  S.  50. 

'Where  personal  access  between  husband  and  wife 
is  established,  sexual  intercourse  is  to  be  presumed ; 
and  the  presumption  must  stand  till  rebutted  by 
dear  and  satisfactory  evidence.  Head  v.  Head,  1 
Tura.  158. 

Every  child  bora  in  wedlock,  the  husband  and 
wife  being  in  England,  and  not  separated  by  any 
sentence  of  divorce,  is  presumed  to  be  legitimate ; 
but  this  presumption  may  be  repelled,  by  proof  of 
such  facts  as  satisfy  the  jury  that  no  sexual  inter- 
course took  place  between  the  husband  and  wife,  at 
a  time  when  the  husband  could,  by  possibility,  be 
the  father  of  the  child ;  and  the  jury,  before  they 
can  find  against  the  legitimacy,  must  be  convinced 
that  no  such  sexual  intercourse  took  place,  by  irre- 
sistible evidence,  and  not  by  a  mere  balance  of  pro- 
balities.  If  such  intercourse  did  take  place,  the 
adultery  of  the  wife  is  immaterial ;  and  if  there  was 
an  opportunUy  of  sexual  intercourse  between  the 
husband  and  wife,  the  law  presumes  that  such 
intercourse  did  take  place,  unless  the  contrary  be 
satisfactorily  proved.  Morris  v.  Davis,  3  C.&  P. 
J15.   [Vaughan] 

-  If  husband  and  wiie  are  in  such  a  situation  that 
sexal  intercourse  might  have  taken  "place,  the  law 
presumes  that  it  did  take  place,  unless  such  facts 
are  proved  as  satisfy  the  jury  beyond  all  doubt  that 


no  such  intercourse  did  take  place :  and,  therefore, 
unless  such  facts  are  provea,  a  child  bora  of  the 
wife,  is  legitimate,  if  the  husband  and  wife  were  in 
such  a  situation  that  sexual  intercourse  might  have 
taken  place  between  them,  at  a  time,  when,  by  the 
course  of  nature,  the  husband  could  have  been  the 
father  of  the  child.  Morris  v.  Davis,  3  C.  &  P. 
497,  [Gaselee] 

Doctrine  of  law  as  to  the  legitimacy  of  the  child 
of  a  married  woman,  who  was  separated  from,  but 
sometimes  was  visited  by,  her  husband,  and  who 
was  living  in  a  state  of  adultery  with  one  of  her 
servants ;  the  birth  of  the  child  having  been  con- 
cealed, and  the  child  having  always,  during  the 
life  of  the  husband,  been  considered  as  a  bastard. 
Morris  v.  Davis,  6  Law  J.  Chanc.  177. 

One  who  is  bora  before  the  marriage  of  his 
parents,  cannot  inherit  real  property  in  England, 
even  though  by  the  law  of  the  countiy  in  which  he 
was  bora,  and  in  which  ins  parents  were  married, 
he  should  be  declared  legitimate  and  capable,  there, 
of  inheriting.  Doe  d.  Birtwhistle  v.  Vardilt,  4  Law 
J.  K.B.  190,  8.  c.  5  B.  &  C.  438,  s.  c.  8  D.  &  R. 
185. 

Although  the  father  of  an  illegitimate  child  is 
not  bound  to  provide  for  it,  unless  in  pursuance  of 
an  order  of  Justices;  yet,  if  he  consents  to  do  so, 
he  must  continue  to  provide  for  the  child  until  he 
has  given  a  distinct  and  unequivocal  notice  that  he 
intends  to  be  responsible  no  longer.  Cameron  v. 
Baker,  1 C.  &  P.  268.  [Best] 

Where  a  father,  after  having  made  various  pay- 
ments in  support  of  a  bastard  child,  declined  further 
assistance,  unless  the  mother  obtained  an  order  of 
filiation :  It  was  holden,  that  the  mother  could 
maintain  noactiou  for  the  arrears  of  its  maintenance. 
FuriUisw,  Crowtker,  7  D.  &  R.  612. 

If  a  person  know  that  his  illegitimate  datighter, 
of  the  age  of  16,  is  boarded  and  dotlied  by  the 
plaintiff,  and  neither  expresses  dissent,  nor  takes 
his  daughter  away,  he  is  liable  to  pay  the  plaintiff 
for  such  board  and  lodging  without  any  express 
promise  to  do  so.  And  it  lies  on  the  defendant  to 
shew  that  his  daughter  was  boarded  and  lodged  by 
the  plaintiff  against  his  consent,  or  that  he  has  re- 
fused to  be  at  the  expense  of  maintaining  her. 
Nieholl  V.  Allen,  3  C.  &  P.  36.  [Tenterden] 

Parish  officers  cannot  require  a  sum  of  money, 
either  from  the  mother  or  putative  father,  on  toe 
birth  of  a  bastard  child,  for  its  future  maintenance, 
or  to  indemnify  the  parish  against  the  charges  of 
supporting  it ;  they  can  only  require  a  security  for 
the  purpose  of  such  indemnity.  Where,  therefore, 
the  mother  of  a  bastard  paid  a  sum  to  the  overeeers, 
to  meet  any  charges  which  might  accrue  in  respect 
of  the  child  :  Held,  that  she  was  entitled  to  recover 
it  back,  in  an  actiou  for  money  had  and  received. 
Clark  V.  Johnson,  4  Law  J.  C.P.  13S,  s.  c.  3  Bing. 
424. 

One  Justice  alone  is  not  authorized  to  compel  a 
woman  to  submit  to  examination,  respecting  the 
father  of  her  bastard  child :  nor,  on  her  refusal  to 
"be  examined,  to  commit  her.  Ex  parte  Mary  Anne 
Martin,  5  Law  J.  M.C.  38,  s.  c.  6  B.  &  C.  80,  a.  c. 
9  D.  &  R.  65. 

An  action  on  a  bastardy  bond  under  the  54  Geo. 
3,  c.  170,  s.  8,  must  be  brought  in  the  name  of  the 
overseers  Vho  are  in  oflSce  at  the  period  of  the 
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oonmaQoeiiMiit  of  the  wdoo,  slUioiigli  they  bmj 
not  bavo  been  the  oreneen  to  whom  the  bond  bad 
been  given.  Addty  t.  Wooliey,  8  Tiont.  691, 
••  c.  3  B.  Mo.  91. 

Where  the  pntatire  father  of  a  bastard  child 
entered  into  a  bond  with  two  sureties,  to  the  over- 
seers  of  a  parish,  to  indemnify  them  against  the 
expenses  of  providing  for  the  child ;  end  default 
having  been  made  bj  the  father,  judgment  was 
entered  op  on  the  bond ;  and  the  two  sureties  were 
afterwards  dischsrged  under  the  Insolvent  Debtors 
Act :  Held,  that  they  were  still  liable  for  expenses 
incurred  by  the  parish  after  their  discharge.  Davim 
r,  Arrufttf  3  Law  J.  C.P.  212,  8.c.  3  Bing.164,  s.c, 
10  B.  Mo.  539. 

No  appeal  against  an  order  of  bastardy  can  be 
entered  at  the  Sessions,  until  the  requisites  of  the 
49  Geo.  3,  c.  68,  sec.  5  &  7,  have  been  complied 
with,  as  to  the  notice  of  appeal,  and  entering  into  a 
recognizance.  iUx  v.  the  Juttieet  of  Lincoln,  3 
B.  &  C.  548,  s.  c.  5  D.  &  R.  347. 

Where  the  time  for  appeal  against  an  order  of 
filiation  has  passed,  it  cannot  be  enforced  under  18 
Eliz.  c.  3,  but  the  justice  of  the  peace  may  proceed 
under  the  49  Geo.  3,  o.  68,  s.  3,  by  oommitment  for 
three  months.  £x  parto  Addis,  t  D.  &  R.  167, 
s.  c.  1  B.  &  C.  87. 


BILL  OF  EXCEPTIONS. 
[See  Practice.] 

A  bill  of  exceptions  does  not  prevent  the  ease 
from  going  to  the  jury,  but  a  demurrer  to  the  evi- 
dence does.  MilUr  v.  Warro,  1  C.  &  P.  240. 
[Parke] 

^  If  a  psrty,  before  the  sesling  of  a  bill  of  excep- 
tions tendered  by  him  at  the  trial,  bring  a  writ  of 
error,  he  waives  the  bill  of  exceptions  allowed  by 
the  Judge. 

StmbU,  That  if  there  has  been  no  waiver,  the 
Court  of  Error  cannot  order  a  party  to  settle  a  bill 
of  exceptions,  so  that  it  may  be  sealed  and  appended 
to  tbe  transcript  of  the  record  by  amendment. 

Quan,  Within  what  time  a  party  ought  to  pro- 
cure the  judge's  seal  to  a  bill  of  exceptions.  Dillon 
V.  Dm  c/«m.  Parkir,  1  Bing.  17,  s.  c.  It  Price,  100. 

Where  an  indorsement  to  a  foreign  bill  of  ex- 
change turns  out  to  be  forged,  and  a  question  arises 
ss  to  the  proof  of  tbe  identity  of  the  indorser,  the 
proper  mode  of  objecting  to  the  insufficiency  of  the 
evidence,  is  by  demurring  to  the  evidence,  and  not 
by  a  bill  of  exceptions.  BulheUy  v.  ButUr,  3  D.  & 
R.  625,  s.  c.  2  B.  &  C.  434. 

Upon  an  exception  taken,  in  a  bill  of  exceptions, 
in  which  the  whole  evidence  was  set  out,  toat  the 
evidence  for  the  defendant  was  sufficient  to  entitle 
the  defendsnt  to  a  verdict  and  to  bar  tbe  plaintiff's 
elaim  :  Held,  that  a  court  of  error  might  look  to  the 
whole  evidence  on  both  aides,  to  see  whether  the 
verdict  for  the  plaintiff  was  sastained  by  the  evi- 
dence. QutBre,  Whether  an  objection  can  be  raised' 
to  evidence,  to  which  no  exception  has  been  taken 
by  tbe  bill.  Fittci  v.  Corptrroiion  of  Reading,  1  Y. 
ft  J.  4. 


BILL  OF  EXCHANGE  AND  PROlilSSORY 

NOTE. 

A)  Validity. 

B)  Paetib. 

C)  FOEM  AND  COMSTROOnOII. 
(D)  CONSIDEEATION. 

(E)  Stamp. 

(F)  Alteration. 

(G)  Presentment  for  Acceptanoe. 

SH)  Acceptance. 
I)  AOCBPTOR. 

(J)  Transfee  and  Indoesement. 
(K)  Presentment  foe  Payment. 

(a)  Time, 

(6)  Place. 
(L)  Notice  OF  Dishonour. 

(a)  When  necestary, 

{b)  By  and  to  whomm 

(c)  Form  and  Mode* 

(d)  Time. 
(0  When  waived. 

(M)  Action. 
(a)  Where  maintaiwMe, 
(6)  By  and  againet  whom. 

(e)  Lost  Bills  and  NiUes. 

(d)  Arrest, 

(e)  Staying 
(J)  Pleadings, 

(f )  Evidence, 
Th)  Witnesses. 

i)  Defence, 
k)  TFftat  recoverable. 
(/)  RnU  to  compute. 

(N)  Remedy  in  case  of  Bankroptcy. 

[See  Bankrupt.] 

(A)  Validity. 

A  bill  of  exchange  drawn  on  a  contingency  is 
absolutely  void.  Palmer  v.  Pratt,  9  Bing.  185,  s.  c. 
10  B.  Mo.  358. 

An  order  for  the  payment  of  a  sum  of  money  de- 
pending on  a  contingency,  cannot  be  declarad  upon 
as  a  bill  of  exchange,  although  accepted  by  tbe 
drawee.  RalU  v.  SareU,  1  D.  &  R.  N.P.C  SX 
[Abbott] 

A  promissory  note  made  in  Scotland,  Buy  be  sued 
upon  in  England,  as  it  is  within  the  3  and  4  Anne, 
c.  9.     Miltie  V.  Graham,  1  Law  J.  K.B.  91,  a.  e.  1 

B.  &  C.  192,  s.  c.  S  D.  &  R.  293 ;  and  see  Bantley 
V.  Northhouse,  1  M.  &  M.  66,  post,  (J). 

Bills  made  in  France  on  French  stamps,  though 
void  in  France,  because  drawn  in  the  English  form, 
are  valid  in  England.  Winne  v.  Jackson,  5  Law 
J.  Chanc.  55,  s.  c.  &  Rttss.351. 

(B)  Parties. 

A  promissory  note,  payable  to  an  infant  when  he 
shall  come  of  age,  specifying  the  day,  is  good  within 
tbe  3  &  4  Anne,  c.  9.  Goss  v.  Nelson,  1  Ken.  498, 
s.  c.  1  Burr.  226. 

If  a  person  perfectly  imbecile  in  mind,  is  imposed 
upon*  and  induced  to  sign  a  promissory  note,  which 
is  drawn  in  an  unusual  form,  such  note  is  bad,  even 
in  the  hands  of  an  indorsee.    Sentance  r.  PooU,  3 

C.  &  P.  1.   [Tenterden] 

A  joint  and  several  promissory  note,  at  a  shorter 
period  than  six  months,  signea  by  more  than  six 
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penoiiB,  IB  good,  if  they  be  not  in  partnenbip  for 
the  purpose  of  banking.  Perring  t.  Dumtan,  1  R. 
&  M.  f  64w  [Best] 

(C)  Form  and  Construotion. 

An  instrument,  as  follows,  "  Received  of  A  B 
100/.,  which  I  promise  to  pay  on  demand,  with 
lavrful  interest — J.  Daries,"  is  a  promissory  note. 
Green  t.  Daviet,  3  Law  J.  K.B.  185,  e.  c.  4  B.  &  C. 
SS5,  s.  0.  6  D.  &  R.  306,  s.  o.  1  C.  &  P.  454,  ibid, 
675. 

On  an  indictment  for  uttering  a  forged  promissory 
note  for  the  payment  of  money,  as  follows : 
^«8.  I5i.  Newport  Not.  iO,  18f  , 

Two  months  after  date  pay  Mr.  B  H,  or 

order,  the  sum  of  twenty-eight  pounds  fifteen 

shillings,  vahie  received.  J.  J. 

At  Messrs.  Y.  &  Co.  bankers,  London. 
Held,  that  the  instrument  was  a  bill  of  exchanre, 
and  not  a  promissory  note.  Rex  ▼.  Hunter,  R.  &  R» 
C.C.R.  511. 

An  instrument  which  is  in  the  form  of  a  note,  but 
which  is  in  addition  addressed  to  a  third  party 
who  accepts  it,  is  a  promissory  note. 

When  an  instrument  is  equiTOcal  between  a  bill 
of  exchange  and  a  promissory  note,  the  holder 
may  treat  it  as  either.  EetUs  r.  'Btrry,  5  Law  J. 
K.B.  179,  s.  c.  6  B.  &  C.  433,  s.  c.  2  C.  &  P.  559. 
^  A  note  payable  on  demand,  but  with  interest  un- 
til paid,  IS  not  to  be  deemed  as  payable  imme- 
diately.   Ga$anfHt  v.  Smith,  1  M'CleL  fit  Y.  338. 

If  a  man  draws  a  bill  in  Ireland,  payable  in  En- 
gland, and  stating  that  it  is  for  sterling  money,  it 
most  be  construed  to  mean,  sterling  in  that  part  of 
the  United  Kingdom  where  it  is  payable.  Taylor 
T.  Booth,  1  C.  &  P.  386.  [Best] 

(D)  Consideration. 

It  is  not  sufficient  that  the  acceptor  of  a  bill  of 
exchange  receive  some  benefit  indirectly  from  the 
eontraet  for  which  he  accepted  the  bill,  but  the  con- 
sideration, however  small,  should  be  directly  from 
him  for  whom  the  bill  was  accepted.  Archer  r, 
Bamford,  1  Law  J.  K.B.  238. 

Bills  made  in  France,  and  on  French  stamps, 
cannot  be  enforced  in  England,  if  they  were  given 
for  a  gambling  debt.  Wintu  v.  Callender,  1  Russ. 
293. 

All  games,  whether  of  skill  or  of  chance,  being 
within  9  Anne,  c.  14,  s.  5,  a  promissory  note,  given 
to  secure  the  payment  of  money  won  at  either  is 
invalid.    Sigel  v.  Jebb,  3  Stark.  1 .  [Abbott] 

A  bill  of  exchange  given  for  differences  on  stock 
bargains,  is  not  void  in  the  hands  of  an  innocent 
holder.  Greenland  v.  Dyer,  6  Law  J.  K.B.  345, 
s.  c.  2  M.  &  R.  422. 

If  the  importation  of  certain  goods  be  prohibited, 
and  the  plaintiff  sell  such  goods  in  this  country  to 
A,  who  indorses  a  bill  of  exchange  to  him  in  pay- 
ment; the  plaintiff  cannot  recoyer  on  that  bill 
against  the  acceptor,  although  there  was  no  evidence 
that  the  plaintiff  vras  the  importer  of  the  prohibited 
goods.  Billard  v.  Hayden,  2  C.  &  P.  472.  [Abbott] 

Where  the  defendant,  who  had  applied  for  his 
discharge  under  the  Insolvent  Debtors  Act,  j^ve  a 
promissory  note  to  a  creditor  in  consideration  that 
00  woold  not  oppose  such  discharge,  ^s  Court  held 


the  consideration  corrupt  and  illegal.  Rogers  y. 
Kingitoti,  3  Law  J.  C.P.  77,  s.  c.  2  Bing.  441,  s.c. 
10  B.  Mo.  97. 

A  bill  given  to  a  creditor  to  induce  him  to  sign 
a  bankrupt's  certificate,  is  void,  in  whose  hands 
soever  it  may  be,  and  whatever  the  consideratioo 
given  by  the  holder;  but  a  bill  given  to  a  creditor 
to  keep  him  from  taking  steps  to  oppose  the  certi- 
ficate, would  be  good  in  the  hands  of  a  holderYor 
value  without  notice.  Birch  y.  Jervis,  3  C.  &  P. 
379.  [Tenterden] 

No  consideration  being  proved  in  an  action  by  an 
infant  against  the  executor  of  the  maker  of  a  note, 
expressed,  for  «  value  received,"  the  Judge  told  the 
iury  that  the  words  "  value  received,"  imported  a 
legal  consideration,  and  that  affection  for  the  paj^ee, 
or  friendship  for  his  father,  or  a  desire  to  avoid  the 
legac;y-  duty,  amouuted  to  a  legal  consideration. 
The  juty  having  found  for  the  plaintiff,— it  was 
holden,  that  they  had  been  misdirected,  inasmuch 
as  the  considerations  pointed  out  were  insufficient, 
and  as  the  jury  might  have  presumed  a  good  con- 
sideration, yet  as  that  may  be  rebutted,  a  new  trial 
was  granted!.  Holtiday  v.  Atkinson,  5  B.  &  C.  501, 
s.  c.  8  D.  &  R.  163. 

Where  a  note  had  been  altered,  and  a  party,  on 
being  applied  to  for  payment,  replied,  that  "  from 
the  death  of  a  relation  he  could  not  then  attend  to 
the  subiect,  but  would  give  his  earliest  attention  :" 
It  was  holden,  not  to  render  him  liable.  Perring  v. 
Hone,  2  C.  &  P.  401.  [Best] 

(E)  Stamp. 

The  time  for  which  a  bill  is  drawn  is  that  ex- 
pressed on  its  face;  and  therefore,  if  it  be  post-dated, 
so  ss  to  make  it  in  hot  drawn  for  more  than  two 
months,  yet  it  is  sufficient  to  have  the  stamp  for  a 
bill  payable  two  months  after  date.  Upstone  v. 
Marchant,  1  Law  J.  K.B.  244,  a.  c.  2  B.  &  C.  10, 
s.  c.  3  D.  &  R.  198. 

The  Court  may  inquire  as  to  the  time  when  a 
stamp,  not  originally  affixed  to  the  instrument,  was, 
in  fact,  affixed  thereto:  therefore,  where  it  appeared 
on  the  face  of  a  note,  that  it  had  been  issued  with- 
out having  affixed  to  it  a  stamp  of  the  legal  amount ; 
and  also  chat^  since  its  issue,  a  penalty  had  been 
paid,  and  a  1/.  agreement  stamp  affixed,  though  bear- 
ing no  particular  denomination  on  the  face  of  it, — 
It  was  held,  that  the  commissioners  had  no  power 
to  fix  another  stamp  after  it  had  been  issued  ;  and 
that  it  was  therefore  not  receivable  in  evidence, 
either  in  support  of  the  count  on  the  promissory 
note,  or  of  the  account  stated.  Green  v.  Daoies,  S 
Law  J.  K.B.  185,  s.  c.  4  B.  &  C.  235,  s.  c.  6  D.  & 
R.  306,  s.  c.  1  C.  &  P.  451,  676. 

A  promissory  note,  payable  to  bearer,  is  a  note 
within  the  first  class  of  promissory  notes,  in  the 
Schedule  No.  1,  to  thesUtute  55  Geo.  3,  c.  184 ;  and 
consequently  a  note  'for  40i.  requires  a  stamp  of 
five  shillings.  Whitloek  v.  Underwood,  1  Law  J. 
K.B.  251,  s.  c.  2  B.  &  C.  157,  s.  c.  3  D.  &  R.  356. 

Promissoiy  notes  payable  to  the  bearer  on  demand, 
are  liable  to  the  duty  imposed  by  55  Geo.  3,  «;  l«f« 
Schedale,  part  1,  title  "  Promissory  Note ;  al- 
thoujrhthe  person  who  makes  them  may  not  havs 
ayailed  him£lf  of  the  qualifioatton  gij^a  »>▼  the  aot 
to  ro-issue  them.  Keatee  r.  Whetldon,  0  IMW  J, 
KJB.  226,  ■•  e.  8  B.  &  C.  7. 
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A  bill  drawn  at  Calais,  and  dated  Paris,  does  not 
require  a  stamp*.  Bire  y.  Moreau,  2  C.  &  P.  376. 
[Abbott] 

A  promissory  note  given  as  security  for  money 
had  and  received,  is  sufficient  to  support  a  seques- 
tration in  Scotland,  though  on  an  improper  stamp. 
Ex  parte  Geddet,  1  G.  &  J.  414. 

Where  an  unstamped  hill  purports  to  have  been 
drawn  at  Paris,  and  it  appears  the  drawer  was  in 
i^gland  on  the  day  it  bears  date, — it  is  for  the 
jury  to  say,  whether  it  was  possible  for  the  drawer 
to  hare  been  absent,  so  as  to  have  drawn  the  bill 
out  of  England.  Bir$  ▼.  Monau,  %  C.  &P.  376. 
[Abbott] 

(F)  Alteration. 

[See  post,  M.  ^.] 

If  a  bill  of  exchange  be  altered  without  the  con- 
sent of  the  parties,  in  any  material  part,  as,  by  in- 
serting a  particular  place  of  paymcDt,  such  altera- 
tion will  render  the  bill  wholly  invalid.  Couie  v, 
Halsall,  3  Stark.  36,  s.  c.  4  B.  &  A.  197. 

Where  after  the  1  &  2  Geo.  4,  the  drawer,  with- 
out the  consent  of  the  acceptor,  added  to  a  bill  pay* 
able  generally,  the  name  of  a  banker :  Held,  that  the 
alteration  was  material,  and  therefore  the  acceptor 
was  discharged.  Macinto^  r.  Haydon,  1  R.  6c  M. 
363.  [Abbott] 

The  addition  to  a  general  acceptance,  by  adding 
words,  making  the  bill  payable  at  any  given  place, 
if  made  without  the  conseut  of  the  acceptor,  will 
discharge  him ;  althoagh  the  addition  may  not  be 
in  terms  which  would  make  the  acceptance  special 
under  the  1  &  S  Geo.  4,  c.  73.  Sparks  v.  Spurr,  5 
Law  J.  K.B.  S93. 

Whero  the  directora  of  a  company  drew  a  joint 
note,  which  the  plaintiff  refused  to  take,  upon  which 
the  secratary  to  the  company,  who  had  no  general 
authority,  consulted  two  of  the  directora,  and  in- 
serted the  words  joint  and  several :  It  was  holden, 
that  the  note  was  void.  Perring  v.  //one,  2  C.  &  P. 
401.   [Best] 

The  circumstances  of  the  erasure  of  a  name,  and 
a  considerable  arrear  of  interest  appearing  due  on  a 
note,  seem  not  sufficient  to  founa  a  notice  of  ille- 
gality in  the  original  creation  of  the  note,  so  as  to 
put  an  innocent  indorsee  in  the  same  situation  as  the 
payee  against  the  maker.  Gaseoyne  v.  Smith,  1 
M'Clel.  &  Y.  338. 

If  the  drawer  and  acceptor  of  a  bill  give  it  to  their 
agent,  to  pay  away,  and  be,  perceiving  that  it  has 
been  dated,  by  misuke,  182S,  instead  of  1833, 
makes  the  necessary  alteration  without  the  autho- 
rity of  his  principals,  it  does  not  vitiate  the  bill. 
Bruit  V.  Pieard,  1  R.  &  M.  37.  [Abbott] 

The  date  of  a  bill  of  exchange  having  been  altered 
before  it  was  negotiated  by  the  drawer,  the  acceptor 
wrote  the  day  of  the  month  when  it  would  become 
due,  which  corresponded  with  the  date  as  altered  : 
Held,  that  9uch  alteretipn  was  immaterial,  and  could 
not  avail  the  acceptor  in  an  action  brought  againsi 
him  by  an  indoraer  of  the  bill.  Letfhcriffw,  Ashford, 
^  Law  J.  C.P.  90. 

If  a  bill  is  addressed  to  A  &  B  by  the  name  of 
"  A,  B  ^  Co."  and  they  accept  it  by  the  name  of 
**  AU  B,".  and  the  address  of  the  bill  is  afterwards 
altered  to  "  A&lB/*  .thiB  U  an  immaterial  altera- 
tion, and  does  not  discharge  the  acceptor.     Fcarqu" 


kar  V.  South^y,  1  M.  &  M.  14,  s.  c.  t  C.  8c  P.  497. 
[Littledale] 

Where  a  bill  was  drawn  payable  to  *'  bearer," 
It  was  holden.  that,  after  acceptance,  the  addition 
of  the  words  "  or  order,"  did  not  render  a  new 
stamp  essential.  Attoood  v.  Griffin,  3  C.  &  P.  368, 
8.  c.  1  R.  &  M.  425.   [Best] 

One  having  made  and  signed  a  promissory  note, 
handed  it  to  a  third  person,  the  payee  bein^  pre- 
sent ;  but  before  it  was  given  to  the  payee  it  was 
altered,  by  the  consent  of  all  parties  :  Held,  that 
this  giving  it  to  the  third  person  was  not  an 
issuing  of  it,  and  that  it  did  not  require  a  new 
stamp.  Sherringtimr,  lermyn,  3  C.  &  P.  374.  [Ten- 
terden] 

In  an  action  on  a  promissory  note  apparently  al- 
tered, if  the  plaintiff  gives  no  account  of  the  making 
of  the  note,  it  is  matter  for  the  jury,  whether  the 
alteration  was  made  afler  the  completion  of  the 
instrument.  Biih(fp  v.  Chambre,  1  M.  &  M.  116, 
8.  c.  3  C.  &  P.  55.   [Tenterden] 

(G)  Presentment  por  Acceptance. 

The  word  "  acceptance"  in  a  banker's  deposit  note^ 

does  not  render  it  necessary  for  the  holder  to  leave 

'  such  note  with  the  banker  for  acceptance.    Sutton 

y.  Toamer,  6  Law  J.  K.B.  49,  s.  o.  7  B.  &  C.  416» 

8.  0. 1  M.  &  R.  135. 

If  a  bill  drawn  by  a  banker  in  the  country,  on  a 
banker  in  town,  in  favour  of  A,  payable  after  sight, 
be  indoraed  by  A  to  the  defendants,  who  indorse  to 
the  plaintiffs  seven  dava  after  the  date  of  the  bill, 
and  the  plaintiffs  <fc£av"prasenting  it  for  acceptance 
for  four  days;  it  wiU  be  left  to  the  jury  to  say 
whether  the  plaintiffs'  have  been  guilty  o(  unreason* 
able  delay  ;  and  in  considering  this,  the  jury  may 
infer,  from  the  defendant  himself  having  kept  the 
bill  so  long  unaccepted,  that  it  is  not  the  course  of 
business  to  present  such  bills  for  acceptance  imme- 
diately after  the  party  receives  them.  Skute  v. 
Robins,  3  C.  &  P.  80,  s.  c.  1  M.  &  M.  133.  [Ten- 
terden] 

(H)  AOCBPTANCB. 

That  an  acceptor  may  qualify  his  acceptance  is 
clearly  established,  by  cases  including  almost  every 
species  of  qualification.  If  the  qualification  as  to 
place  cannot  be  introduced  by  the  acceptor,  it  must 
be  on  account  of  some  circumstance  which  belongs 
to  place,  and  does  not  belong  to  time  or  mode  of 
payment,  or  any  other  species  of  qualification  what- 
ever. 

When  a  bill  is  drawn  generally,  considering  that 
it  is  an  address  to  tlie  person  who  is  to  accept  it  • 
generally,  it  is  the  duty  of  the  acceptor  who  intends 
to  give  a  special  acceptance,  to  accept  in  such  terms 
that  the  nature  of  his  contract  may  be  seen  in  the 
terms  he  has  used  ;  that  the  acceptance,  which  he 
insists  is  not  general,  may  clearly  appear  to  be  qua- 
lified or  special. 

It  is  not  true  that  an  acceptor  must  be  antecedent- 
ly the  debtor ;  all.  the  cases  of  qualified  acceptance 
shew  the  contrqry.  A  man  may  accept  to  pay  out 
of  the  produce  of  a  cargo  consigned  to  him,  when 
that  cargo  shall  arrive  in  Bn^^land.  In  the  case  of 
a  con^gnee,  bis  .acceptance  ^a,  ^Jmost  universally 
qualified. ' 
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When  the  acceptor  uuo  ftatu  writes  the  words 
"accepted,  payable  at  sach  a  bouse,"  tbe  word  "  ac- 
cepted" is  not  to  be  taken  to  express  the  whole  of 
the  acceptor's  contract,  but  the  latter  words  are  also 
to  be  taken  as  part  of  it,  and  are  not  to  be  construed 
distinctly  as  a  direction  or  expaQsion  of  engagement* 

If  an  acceptor  promises  to  pay  at  bis  bankers'  in 
London,  and  the  bolder  calls  upon  him  in  Northum- 
berland, the  payment  is  not  the  same.  He  presumes 
that  tbe  demand  is  to  be  made  at  the  bankers'  in 
London  ;  the  funds  are  deposited  there ;  and  if  be 
is  liable  to  be  called  upon  at  both  places,  his  liability 
is  rendered  more  inconvenient.  But  if  tbe  acceptor 
is  unexpectedly  to  >  meet  the  demand  in  a  distinct 
place,  tbe  cost  of  the  exchange  and  remittance  back- 
wards and  forwands  must  be  added.  Rowe  r.  Young, 
2  Bligb,  403-4,6,9. 

If  A  and  B  enters  into  an  agreement,  whereby  A 
undertakes  to  accept  certain  bills  of  exchange,  on 
certain  conditions,  the  question,  whether  under  the 
particular  circumstances  of  the  transaction,  A  was 
bound  to  accept  a  particular  bill,  is  a  question  of 
law,  and  not  a  matter  of  fact.  Laiug  v.  Barclay,  3 
Stark.  38.  [Abbott] 

A  &  Co.,  merchants  in  London,  undertook  to  ac- 
cept bills  of  B,  a  merchant  in  Demerara,  to  a  certain 
amount,  at  the  usual  date,  to  enable  bim  to  load 
certain  vessels,  upon  having  the  invoices,  bills  of 
lading,  and  orders  for  insurances  sent  to  them,  and 
no  irregularity  apneaiing.  B  sent  tbe  invoices,  bills 
of  lading,  and  orders  to  insure  tbe  goods,  on  board 
two  vessels,  to  a  large  amount,  to  A  &  Co.  and 
drew  upon  them  a  bill  for  600/.,  at  six  months  after 
sight,  which  A  &  Co.  refused  to  accept :  Held, 
that  inasmuch  as  the  jujy  had  not  found  that  six 
months  was  an  unusual  date,  it  must  be  taken  to  be 
a  usual  date  ;  and  that  B  was  not  bound  to  specify 
to  which  cargo  the  bill  was  to  be  charged ;  for  that, 
in  the  absence  of  any  direction  by  him,  A  &  Co. 
might  charge  it  to  either,  at  their  election.  Laing 
r.  Barclay,  1  Law  J.  K.B.  135,  s.  c.  2  D.  &  B.  530, 
s.  c.  1  B.  &  C.  398. 

A  sold  goods  to  B,  in  £,  at  whose  risk  they  were 
shipped  for  L,  to  be  paid  for  by  three  sets  of  bills 
oo  C  &  Co.  D  was  placed  on  board  as  a  supercargo 
and^oint  trustee  for  A  and  B,  to  see  that  money  was 
remitted  to  meet  the  bills,  and  then  to  give  the  bill 
of  lading  to  B. 

B  afterwards,  without  the  knowledge  of  A ,  effected 
an  insurance  of  the  cargo  through  C  &  Co. 

C  &  Co.,  when  apprising  A  that  they  had  paid 
two  sets  of  bills,  informed  him,  that  whether  they 
should  accept  the  third  set  depended  upon  B's  ac- 
eouat.  The  ship  was  taken,  and  the  insurers  paid 
for  a  total  loss :  Held,  that  no  acceptance  of  the 
bills  had  been  made  by  C  &  Co.,  and  that  they  were 
not  bound  to  pay  tbe  proceeds  of  the  policy  'in  dis- 
charge of  the  bills.  Ntalt  v.  Reid,  1  Law  J.  K.B. 
198,  a.  c.  1  B.  &  C.  657,  s.  c.  3  D.  &  R.  158. 

Tbe  defendants  had  sent  an  agent  and  a  sub-agent 
to  Mexico,  for  the  purpose  of  purchasing  interests 
in  the  mines ;  and  payments  had  been  made,  on 
behalf  of  the  defendanu,  to  carry  on  the  transac- 
tiops ;  and  which  payments  were  provided  for  by 
bills,  drawn  by  tbe  sub-agent  on  the  defendants, 
■ndwith  their  consent;  and  before  thev  could  be 
presented  for  acceptance,  they  had  traWer^  their 
uitev«sts  in  th^iOnines  to  a  company,  who  srould 
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have  provided  for  the  bills ;  but  one  of  the  defendants 
requested  their  agent,  who  then  acted  for  the  com- 
pany, that  funds  might  be  placed  in  the  defend  an  ta* 
bands  to  take  up  the  bills,  stating,  that  it  would  be 
unpleasant  to  have  bills  drawn  upon  their  firm  paid 
by  a  tbird  party  ;  on  which  it  was  agreed,  that  the 
defendants  should  have  the  money  for  the  purpdse 
of  paying  the  bills,  which  were  left  at  the  defeur 
dants  house  for  acceptance,  but  not  accepted ;  and 
when  tbe  agent  informed  another  of  the  defendants 
of  that  circumstance,  he  said,  that  they  had  the 
money,  and  that  the  bill  ought  to  be  paid  :  Held, 
that  this  amounted  to  a  parol  acceptance,  and  that 
the  defendants  were  liable  to  pay  the  bills  to  an  in- 
dorsee, although  he  had  in  ignorance  protested  these 
bills  for  non-acceptance.  Fairlee  v.  Herring,  4  Law 
J.  C.P.  204,  s.  c.  3  Bing.  6i25.  See  1  &  ^  Geo.  4, 
c.  78. 

(I)  Acceptor. 

If  a  bill  of  exchange  be  drawn  payable  to  tbe 
order  of  the  drawer,  at  a  particular  place,  without 
being  addressed  to  any  person,  and  tbe  defendant 
afterwards  accept  it :  Held,  that  such  bill  need  not 
have  been  directed  to,  or  describe  the  defendant  hf 
name,  for  that  by  such  acceptance  he  adopted  the 
place  of  payment.  Gray  v.  MUntr,  8  Taunt.  735, 
s.  c.  3  B.  Mo.  90. 

Where  B  accepts  a  bill  for  the  honour  of  the 
drawer,  on  the  refusal  of  A,  the  drawee,  it  must  be 
presented  again  to  A  for  payment  at  maturity,  before 
B  can  be  charged  on  his  acceptance ;  even  in  the 
case  of  a  bill  payable  after  sight.  Witliam*  v,  Ger- 
maine,  6  Law  J.  K.B.  90,  s.  c.  1  M.  &  R.  394. 

An  acceptor  of  a  bill  is  not  discharged  by  tbe  bill 
not  being  presented  for  payment  for  three  or  four 
years  after  it  becomes  due ;  he  is  only  discharged  by 
payment  of  the  bill,  or  by  a  distinct  and  direct 
agreement  by  tbe  holder  to  discbarge  him.  Far* 
Quhar  y.  Southey,  2  C.&  P.  497,  s.  c.  1  M.  &  M.  I4b 
[LittledaleJ 

(J)  Transfer  and  Indorsement. 

A  bill  of  exchange,  accepted,  payable  to  (blank) 

or  order,  may  be  filled  up  and  indorsed  by  a  bond 

fide  holder,  and  declared  on  in  that  form.    Attwood 

V.  Griffin,  1  R.  &  M.  425,  s.  c.  2  C.  &  P.  368.  [Best] 

A  bill  of  exchange  may  pass  by  indorsement  in 
pencil.  Geary  v.  Phytic,  4  Law  J.  K.B.  147,  s.  c 
5  B.  &  C.  234,  8.  c.  7  D.  &  R.  653. 

If  there  be  two  indorsements  on  a  bill  by  the  same 
party,  and  an  intermediate  one— the  presumption  is, 
that  the  first  indorsement  was  on  the  bill  before  i^ 
became  due^  Fryer  v.  Brown,  1  R.  &  M,  145, 
[Abbott] 

If  a  bill  of  exchange  be  not  presented  by  an  in« 
donee  for  payment  until  a  year  after  it  is  dM,  the 
law  will  raise  a  presumption  that  it  was  indorsedafcer 
it  became  due,  and  tbe  indorsee  will  be  affe<^ted  by 
the  same  liabUitiea  as  tbe  drawer.  Lbyd  v.  Davit, 
3  Law  J.  K.B.  38. 

A  foreign  note  is  negotiable  in  England  by  indorae* 
meat,  by  virtue  of  the  stat.  3  &  4  A.  c.  9.  Bentley 
T.  Northhouse,  1  M.  &  M.  66.  [Tenterden] 

A  bill  payable  to  the  order  of  the  drawer,  having 
been  disbonoared  by  the  acceptor,  and  paid  by  the 
drawer  when  due:  Hold,  that  the  drawer  might  in- 
doife  it  over  a  year  and  a  half  af^ffwards,  and  th«t 
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hif  indorsee  might  reeover  against  the  acceptor. 
Hubbard  ▼.  Jachu»i,  6  Law  J.  C.P.  4,  s.  c.  4  Bing. 
390,  8.  c.  1  M.  &  P.  11,  8.  c.  3  C.  &  P.  134. 

In  such  case,  the  acceptor  cannot  inqaire  into  the 
state  of  the  accounts  between  the  indorsee  and 
drawer,  nor  will  the  state  of  such  accounts  furnish 
him  with  any  defence.  Hubbard  ▼.  Jaekton,  6  Law 
J.  C.P.  4,  8.  c.  4  Bing.  390,  s.  c  1  M.  &  P.  11,  s.  o. 
3  C.  &  P.  134. 

J  S  drew  a  bill  on  the  defendant  (which  the  latter 
accepted  for  the  accommodation  of  the  former,)  and 
indorsed  it  to  the  plaintiff  as  his  agent,  in  which 
character  the  plaintiff  paid  it  away,  on  account  of 
the  drawer,  for  wine  contracted  to  be  purchased  for 
him.  .Subsequently,  the  wine  contract  being  re- 
scinded, the  bolder  of  the  bill  refused  to  give  it  up, 
until  he  had«been  paid  a  sum  of  150i.  which  he 
alleged  to  be  due  to  him  from  the  drawer.  The 
plaintiff  engaged  to  pay  it,  receiyed  the  bill,  and 
sued  the  defendant  as  ue  acceptor :  Held,  that  he 
was  not  entitled  to  recover,  although  it  was  insisted 
that  he  had  a  lien  on  it  to 'the  amount  he  had  pro- 
mised to  pay  the  holder,  on  its  being  delivered  up 
to  him.  HalUtt  r.  Diwis,  6  Law  J.  C.P.  32,  s.  c.  1 
M.  &  P.  79. 

(K)  Presentment  for  Payment. 

(a)  Itme. 

Presentment  of  a  bill  of  exchange  to  the  aeeeptor 
(a  merchant)  between  eight  and  nine  o'clock  at 
night  is  sufficient  Triggt  y.  Kgwnham,  3  Law  J. 
C.P.  119,  s.  c.  1  C.  &  P.  631,  s.  o.  10  B.  Mo.  249. 

Where  a  bill  of  exchange  was  presented  for  pay- 
ment out  of  banking  hours,  it  was  holden  sufficient; 
it  appearing  that  there  was  a  person  stationed  there 
for  the  purpose  of  returning  answers,  and  who  said 
there  were  no  orders.  Cam$tt  v.  Woodcock,  6  M.  & 
S.  44. 

By  the  1  and  2  Geo.  4,  o.  78,  ■  bill  payable  at  a 
banker's,  but  not  payable  '*  there  only,"  is  a  general 
acceptance,  and  the  holder  is  not  bound  to  present  it 
at  any  particular  time  or  place.  Therefore,  where, 
the  acceptor  had  effects  in  his  banker's  hands  at  the 
time  when  the  bill  became  due,  and  for  three  weeks 
afterwards,  when  the  banker  failed  :  It  was  holden, 
that  the  neglect  to  present  did  not  discharge  tho  ac- 
ceptor. Turner  r.  Hayden,  4  B.  &  C.  1,  s.  c.  6  D. 
ft  R.  5. 

(b)  PImm. 

Before  the  sUtute  1  &  2  Geo.  4,  c.  78,  if  a  bill 
of  exchange  were  accepted,  payable  at  the  house  of 
P  &  Co.  it  was  a  qualified  acceptance,  restricting  the 
place  of  payment ;  and  the  bolder  was  bound  to 
present  the  bill  at  that  house  for  payment,  in  order 
to  charge  the  acceptor  of  the  bill.  If  he  brought  an 
•ctia»npon  the  bill  against  the  acceptor,  be  most  in 
his  declaration  have  averred  and  on  the  trial  have 
proved  that  he  made  such  presentment;  and  for 
want  of  such  averment,  the  declaration  was  held  bad 
on  demurrer.  JRoim  v.  Young,  2  Bligfa,  391,  ■.  o. 
2  B.  ft  B.  165. 

But  since  that  statute,  where,  in  an  action  by  the 
indorsee  against  the  acceptor  of  a  bill  of  exchange, 
payable  to  the  order  of  the  drawer  in  London,  Uie 
declaration  stated,  that  the  defendant  accept^  it  at 
London,  whereby  he  became  liable  to  pay :  Held, 
that  it  wai  uaBMenaiy  to  artr  or  prove  a  prMont- 


nent  for  payment  to  the  aeoeptor  in  London,  or  an 
excuse  for  not  presenting  it  there.  Selby  v.  Eden, 
4  Law  J.  CP.  198,  s.  c.  3  Bing.  611. 

Where  the  drawer  of  a  bill  has  required  payment 
at  a  particular  place — temble,  that  by  the  acceptance 
of  aueh  a  bill,  the  acceptor  fakes  upon  himself  the 
obligation  of  going  to  the  place  in  question  and 
paying.  But  otherwise,  where  the  acceptor  expressly 
qualifies  his  own  acceptance,  by  saying,  that  be  will 
pay  at  such  a  place,  and  nowhere  else :  there,  the 
drawer  or  holder  must  go  to  the  place  of  payment, 
and  make  the  demand.  Hoyle  v.  Bird,  5  Law  J. 
K.B.  217,  8.  e.  6  B.  &  C.  531. 

If  a  bill  of  exchange  be  accepted,  payable  at  the 
houM  of  S,  P  &  S,  and  be  so  declared  upon,  it  is  not 
necessary  to  aver  a  presentment  to  the  acceptor,  or 
to  S,  P  &  S  ;  a  presentment  at  the  h(m$e  being  suffi- 
cient Hawkey  v.  Borvriek,  1  Y.  &  J.  SfS,  •.  &  4 
Bing.  135. 

If  a  bill  is  accepted  payable  at  a  particular  place, 
and  the  acceptor  dies  before  it  becomes  due,  it  is 
sufficient,  in  an  action  against  the  dnwer,  to  prove 
presentment  at  the  specified  place,  and  it  is  not 
necessanr  to  shew  presentment  at  the  house  of  the 
deceased's  representative.     Phi^t  v.   Bryant,  3 

C.  &  P.  244.  [Park] 

(L)  Noticb  of  Dishonooe. 

(a)  When  neeettary. 

Where  the  pa3ni)ent  of  a  bill  of  exchange  is  gua- 
ranteed, the  guarantor  is  liable  if  the  principal  be- 
comes insolvent,  although  he  has  not  received 
notice  of  the  non-payment    Hotbrow  v.  WiUdnt,  2 

D.  6t  R.  59,  8.  c.  1  B.&  C.  10. 

A  foreign  bill  of  exchange  was  drawn  in  (avonr 
of  a  person,  to  be  put  to  the  account  of  a  company 
of  merchants. 

The  payee,  at  Birmingham,  paid  it  into  his  ban- 
kers' at  Birmingham,  there  to  be  sent  for  acceptance 
to  the  drawees,  who  resided  in  London.  It  was 
sent  by  them  to  their  corresponding  bankers  in 
London,  and  presented  for  acceptance,  but  refused. 
No  notice  of  the  non-acceptance  was  given  to  the 
bankers  at  Birmingham  or  to  the  payees. 

The  Court  held  that  the  payee  was  entitled  to 
reeover  on  the  bill,  from  the  banker*  at  Birming- 
ham, as  mach  as  wa8  really  doe  to  him  from  the , 
drawers,  from  that  company  of  merchants.  Van 
Wart  V.  WooUey,  3  Law  J.  K.B.  51,  s.  c  3  B.  ft  C. 
439,  8.  c.  5  D  &  R.  374. 

A  bill  of  exchange  drawn  by  a  party  on  himself, 
is  in  the  nature  of  a  promiaM>ry  note,  and  does  not 
require  notice  of  non-acceptance  to  the  drawer. 
Roach  V.  Omar,  6  Law  J.  K.B.  43,  s.  c.  1  M.  ft  R. 
120. 

If  the  law  be,  that,  althoueh  a  bill  is  drawn  ge- 
nerally, it  may  be  aocepted  specially,  it  is  the 
effect  of  the  law  to  impose  a  duty  upon  the  holder, 
of  giving  notioe  to  the  drawer  and  previous  in- ' 
dorseis,  if  he  intends  to  keep  alive  their  liability. 
Roioe  V.  Young,  2  Bligh,  407. 

(Jb)  By  and  to  whan. 

When  the  drawer  of  a  bill  of  exchange  had  no 
effects  in  the  hands  of  the  acceptor  firom  the  time  of 
drawing  the  bill,  till  it  became  doe,  but  the  acceptor 
had  reoeiTed  from  the  (hrawer,  pnor  to  this  bill  oa 
which  the  aotioii  was  bioogbt,  ssosptaiioss  of  th« 
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dnwcr,  upon  wbicli  he  hzd,  raised  money,  some  of 
which  Bcoeptances  had  been  returned  dishonoured, 
end  othen  were  oatstsnding :  Held,  that  the  drawer 
was  entitled  to  notice  of  dishonour  of  ^e  bill. 
SpooMr  T.  Gmrdiner,  1  R.  &  M.  84.  [Best] 

(c)  Form  and  Mode, 

A  notice  of  non-payment  of  a  bill  of  exchange  in 
the  following  form :  '*  I  gire  you  notice,  that  a 
bill  for,  &c«  drawn  bj  you,  &c.  lies  at,  &c.  dis- 
hononred,"  is  insulficient  to  sustain  an  action  against 
the  indorsor,  who  was  not  the  drawer  as  well  as  the 
indoner.  Btauchamp  t*  Cash,  1  D.  &  R«  N.P.C. 
3.  [Abbott] 

The  notice  of  dishonour  of  a  bill  of  exchange  by 
the  acceptor,  must  contain  definite  infonnation  what 
the  bill  IS — by  whom,  and  when  drawn — on  what 
day  it  was  due — and  that  it  was  presented  and  dis- 
honoured :  or  it  is  insufficient.  Hartley  v.  Cast,  5 
Law  J.  K.B.  S6S,  s.  c.  4  B.  &  C.  539,  s.  o.  6  D.  & 
R.  505,  s.  c  1  C.  &  P.  556. 

Where  a  bill  was  dated  Manchester, — it  was  holden 
that  a  notice  of  dishonour  directed  to  the  drawer  at 
Mimehester  was  a  sufficient  notice  of  dishonour. 
Maim  T.  Moors,  1 K.  &  M.  «49.  [Abbott] 

But  in  an  action  by  indorsee  against  indorser, 
it  was  holden,  that  a  letter  containing  a  notice  of 
dishonour  directed  to  "  Mr.  Haynes,  Bristol,"  was 
too  general  to  raise  a  presumption  that  he  reoeiTod 
it;  and  proring  it  was  put  into*  the  post-office,  was 
insufficient.    WaUer  r.  Haynes,  1 R.  &  M.  [Abbott] 

Where  a  letter  giving  notice  of  the  dishonour  of 
a  bill,  suted,  "  I  did  not  know  until  within  theae 
few  days  where  you  were  to  be  found :"  It  was 
bolden  sufficient,  because  the  words  these  few  days 
were  not  to  be  taken  to  prove  that  the  notice  was 
not  given  on  the  next  day  after  the  defendant's 
abode  was  discovered.  Kerhy  v.  England,  S  C.  & 
P.SOO.  [Abbott] 

In  an  action  on  a  bill  of  exchange  (against  the 
drawer),  in  order  to  prove  that  notice  of  the  defal- 
cation of  the  acceptor  had  been  duly  given,  a  clerk 
was  called,  who  aaid  that  a  letter  containing  such 
notice  was  written  by  one  of  the  plaintiffii  and 
copied  by  him  (the  witness)  into  a  letter-book,  and 
that  alllettera  so  copied  wen  regularly  aent  to  the 
post-office,  but  that  he  himself  did  not  carry  the 
letter  in  question  to  the  post,  it  being  the  duty  of 
another  clerk  so  to  do :  Held,  that  this  was  not 
evidence  to  prove  the  letter  sent.  Hawket  v.  Salter, 
6  Law  J,  C.P.  180,  s.  c.  4  Bing.  715,  s.  c.  1  M.  & 
P.  750. 

(d)  Tivte, 

The  traveller  of  the  plaintiffs,  resident  in  London, 
received  a  promissory  note  in  payment  of  a  debt 
due  to  his  employen,  from  A,  at  Derby,  and  paid 
it  away  to  B,  without  communicating  to  his  em- 
ployen the  namea  of  the  party  from  whom  he  had 
received  it.  B  paid  it  to  C,  in  Bedfordshire,  by 
whom  it  was  transmitted  to  his  bankera,  and  the  note 
was  dishonoured  on  the  3d  of  April.  .On  the  5th, 
the  plaintiffs  received  notice  of  tne  dishonour,  and 
not  knowing  the  parties  to  the  bill,  wrote  to  B  for 
information,  who  being  then  at  Edinburgh,  did  not 
raceivo  the  letUr  until  tlie  10th,  when  notice  was 
sent  to  the  plaintiffii,  who  received  it  on  the  14th. 
Ob  that  day  the  plaintifEs  wrote  to  C  for  the  note. 


and  received  it  on  the  16th,  and  b^  that  day*s  post 
gave  notice  to  A,  the  original  indorser:  Held, 
that  the  plaintiffs  wero  not  guiky  o(  laches,  as  they 
had  used  due  diligence  in  ascertsining  the  address  of 
the  next  party.  Baldwin  v.  Richardson,  1 B.  &  C. 
S45,  s.  c,  «  D.  &  R.  385. 

Qusere — Whether  a  notice  to  the  drawer  is  pre- 
mature,, if  given  on  the  same  day  the  bill  has  been 
once  preaented  and  dishonoured.  Hartley  v.  Case, 
3  Law  J.  K.B.  S6S,  s.  c.  4  B.  &  C.  339,  s.  c.  6  D. 
£c  R.  505,  s.  c.  1  C.  &  P.  5.56. 

Whero  there  has  been  fair  and  reasonable  dili- 
gence used  to  obtain  the  address  of  the  party  to  be 
charged  with  notice,  the  holder  is  not  bound  by  a 
nice  calculation  of  days;  but  his  whole  conduct  is 
to  be  considered,  with  roferance  to  the  question, 
whether  he  hss  used  due  diligence  or  not. 

Accordingly,  where  a  bill  was  drawn  at  Frome, 
indorsed  by  the  defendant,  whose  addreas  was  not 
known,  and  the  holder  took  the  chance  in  August, 
when  the  bill  became  due,  of  writing  to  the  defen- 
dant at  Frame  when  the  drawer  lived  ;  and  on  the 
16th  of  October,  (inquiries  being  made  in  the  in- 
terim,) the  plaintiff's  attorney  found  out  the  ad- 
dress, saw  the  plaintiff,  and  received  his  instructions 
on  the  17th,  and  wrote  on  the  18th  :  It  was  held, 
that  this  sufficiently  proved  the  allegation  of  due 
notice.  Frith  v.  thrush,  6  Law  J.  K.B.  358,  s.  o« 
8  B.  &  C.  387. 

A  party  receiving  notice  of  dishonour  of  a  bill  of 
exchange,  need  not  give  notice  to  the  party  above 
him  till  the  next  post  after  the  day  on  which  he 
himself  receives  uie  notice,  although  he  might 
easily  give  it  that  day,  and  thero  is  no  post  on  the 
day  following.  OeiU'  y.  Jeremy,  1  M.  &  M.  61. 
[Tenterden] 

A  bill  of  exchange  accepted  payable  at  a  banker's 
at  N.  became  due,  and  was  presented  for  payment 
there,  on  a  Saturday,  and  aishonoured.  The  post 
from  N,  to  the  place  when  the  drawer  resided,  left 
N  at  half-past  nine  in  the  morning :  Held,  that  no- 
tice sent  to  the  drawer  by  the  post  of  Tuesday 
morning  was  in  time.  Hawhes  v.  Salter,  6  Law  J. 
C.P.  180,  s.  c.  4  Bing.  715,  s.  c.  1  M.  &  P.  750. 

If  a  letter,  giving  notice  of  the  dishonour  of  a  bill, 
is  put  into  die  two-penny  post-office,  in  time  to  be 
delivered  on  the  proper  day,  in  the  ordinanr  oourse 
of  business,  but,  from  some  delay  in  the  office,  does 
not  roach  tte  destination  till  afterwards,  such  delsy 
in  the  office  will  not  projudice  the  party  by  whom 
the  notice  was  given. 

If  then  ara  several  indoraen  of  a  bill,  and  the 
last  indorsee  snd  holder  resorte  in  the  first  instance 
totfaefintof  such  indorsen,  he  is  not  entitled  to 
as  many  days  as  there  are  indorsen  to  give  notice 
of  diahonour  in,  but  must  give  it  within  the  same 
time  as  be  would  have  been  obliged  to  do  it  in,  if  he 
bad  resorted  at  firat  to  hia  own  immediate  iadoraer. 
Dobree  v.  Eastwood,  3  C.  &  P.  250.  [Burrough] 

(e)  When  waived. 

In  a  declaration  by  the  holden  against  the 
dnwen  of  a  bill  of  exchange,  averring  that  the  bill 
was  presented,  and  dishonoured  by  the  dnwen. 
neither  of  theae  avermente  was  proved :  Held,  that 
the  omission  of  notice  to  the  dnwen  was  waived 
by  proof  of  an  order  given  by  tbem  to  the  acceptor 
not  to  pay  the  biU  if  preaented,  but  otherwise,  as  to 
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the  faot  of  preaentiiidnt,  mltboogh  the  holders  wen 
informed  of  such  order  before  the  bill  became  due. 
Hill  V.  Heap,  1  D.  &  R.  W.P.C.  67.  [Abbott] 

If  notiee  of  a  bill  of  exchange  being  diaboDoored 
be  not  given  to  an  indoxaer  of  it,  and,  afterwards, 
he  enters  into  an  agreement  to  pay  the  amoaiit  of  it 
to  his  intermediate  indorsee,  snch  agreement  is  eyi- 
dence  of  his  having  had  notice,  so  as  to  make  hia 
liable  to  be  sued  by  the  holder  of  the  bill.  Gumon 
y,  Afefj,  1  Law  J.  K.B.  75,  s.  c  «  D.&  R.  334, 
s.  c.  1  B.  &  C.  193. 

If,  after  a  bill  is  dishonoured,  the  indorser  offer 
to  pay  the  holder  so  much  in  the  poand,  on  the 
amount :  Setnhle,  that  this  di^nsea  with  proof  of 
the  notice  of  dishonour.  Marggtton  t.  Akktn,  S 
C.  &  P.  338.  [Tenteidra] 

(M)  Action. 

(a)  Where  maitUainable» 

An  English  merchant  resident  at  Fort  St  George 
in  the  East  Indies,  executed  a  power  of  attorney  to 
his  correspondent  in  England,  in  the  common  gene- 
nl  form.  A  serrantof  ue  East  India  Company,  by 
the  direction  of  the  goremorin  council,  drew  three 
bills  of  exchange  on  che  Company,  payable  in 
London,  in  favour  of  that  merchant.  The  corres- 
pondent received  the  bills ;  they  were  accepted  by 
the  Company,  and  the  correspondent  indorsed  and 
delivered  them  to  a  firm  of  merchants,  who,  having 
also  indorsed  them,  paid  them  in  account  to  their 
bankers ;  but  almost  immediately  drew  the  amount 
thereof  out  of  the  hands  of  the  bankers. 

The  bankers,  having  put  their  names  on  the  back 
of  the  bills,  sent  them  when  due  to  the  Company  for 
payment.  The  Company,  after  inspecting  the  power 
of  attorney,  paid  the  amount  of  the  bills. 

The  English  merchant  died,  and  his  adminiatra- 
tor  de  honit  non  recovered  the  amount  of  the  bills 
from  the  Company,  in  consequence  of  the  Court 
deciding  that  the  correspondent  had  not  authority 
by  the  power  of  attorney  to  indorse  bills.  The 
Company  gave  notice  of  that  judgment  to  the 
bankers,  who  at  that  time  had  no  proceeds  in  their 
hands  of  their  customers. 

The   East   India  Company   brought  an  action 
against  the  bankers,  on  the  ground,  that  their  names 
being  on  the  bills  was  a  warrsnty  that  the  prior  in- 
^  dorsements  were  legal. 

'  In  a  special  verdict,  the  jury  found  that  the  Com- 
pany paid  the  bills,  not  on  the  faith  of  the  indorse- 
ments of  the  bankers,  but  on  the  faith  of  the  power 
of  attorney. 

The  Court  held,  that  the  action  could  not  be 
maintained,  for  that  no  such  warranty  could  be  im- 
plied from  the  indorsement ;  and  if  it  could,  the 
facts  of  the  case  shewed  that  the  Company  did  not 
act  upon  it.  Eatt  India  Company  v.  Trittmi,  3  Law 
J.  K.B.  24,  s.  c.  3  B.  &  C.  980,  s.  o.  5  D.  &  R.  214. 

If  a  bill  of  exchange,  and  a  warrant  of  attorney, 
be  taken  in  place  of  another  bill,  and  the  second  bill 
be  paid — no  action  lies  on  the  first  bill,  but  costs  of 
the  warrant  of  attorney  may  be  recovered  under  the 
money  counts.*  Dillon  v.  Rimmer,  1  Law  J.  C.P. 
St  s.  c.  1  Bing.  100,  s.c.  7  B.  Mo.  427. 

If  the  indorsee  of  a  bill  of  exchange  has  not  had 
notice  that  a  prior  action  is  depending  thereon,  he 
may,  notwithstanding  the  penaeney  of  such  action. 


commence  an  action  agdnst  this  saan  defimdattt 
Cchmtnei  v.  SUm,  2  Chit  637. 

A  bill,  drawn  by  bankers  in  the  country  oa  their 
correapondents  in  London,  payable  aiter  sight,  is 
indorsed  to  the  traveller  of  the  plaintifia  on  their 
account ;  he  transmits  it  to  them  after  an  interval  of 
a  week,  and  they,  two  days  afterwards,  send  it  for 
acceptance,  which  ia  renised,  the  diawer  having 
become  bankrupt  If  the  bill  had  been  sent  by  the 
traveller  to  his  employers  as  soon  ss  he  received  it, 
they  would  have  been  able  to  get  it  accepted  before 
the  bankruptcy ;  but  aending  it  when  he  did,  they 
could  not  do  so :  Held,  that  there  was  no  laobes  on 
the  part  of  the  plaintiffs,  or  their  servant,  so  as  to 
deprive  them  of  their  remedy  against  the  iodorsers. 
Shute  V.  Rabine,  1  M.  &  M.  133,  s.  o.  SC  &  P.  80. 
[Tenterden]' 

The  plaintiff,  a  landlord  of  premises  let  to  sne  D, 
distrained  for  a  quarter's  rent,  alleged  to  be  doe. 
The  defendant,  who  claimed  the  goods  under  a  biU 
of  sale  from  D,  in  order  to  induce  (daintiff  to  abao- 
don  the  distress,  gave  his  bill  of  exchange.  In  an 
action  on  that  bill,— Held,  that  as  the  plaintiff  had 
falsely  represented  to  the  defendant  that  a  qnartsr's 
rent  was  due,  so  as  to  obtain  the  acceptance,  be  was 
not  entitled  to  recover.  Grew  y.  Bevmn,  3  Stark. 
134.  [Best] 

Where,  for  A  &  B,  who  were  psrtaen,  the 
defendant,  at  the  request  of  A,  aooeptod  the  bill  in 
queation,  drawn  by  F,  payable  to  his  own  order,  F 
indorsed  the  bill  to  the  firm  of  A  &  Bria  payment 
of  a  debt  due  from  him  to  A  &  B.  A,  before  the 
bill  was  accepted,  promised  the  defendant  that  he 
would  furnish  him  with  funds,  when  the  bill  became 
doe,  unknown  to  B :  Held,  in  an  action  at  the  in- 
stance of  the  assignees  of  A  6c  B,  that  they  were 
not  entitled  to  recover.  Jehngon  v.  Peek,  3  Statk. 
66.  [Holroyd] 

The  plaintiffs  were  bankers.  A  &  B  had  aa 
account  with  them,  and  they  wishing  to  overdraw 
it,  the  plaintiffs  consented  on  B's  giving  them  his 
note  for  2000/. .  A  afterwards  gave  B  bts  note  for 
lOOOi.,  as  en  indemnity  to  him  for  a  moiety  of  his 
liability  to  the  plaintiffs  on  his  note.  The  adwnees 
amounted  to  1300/.,  which  being  unpaid,  B  indorsed 
A's  note  to  the  plaintiffs,  who  sued  A  on  it :  Held, 
that  they  were  entitled  to  recover.  Heywoad  v. 
Watson,  6  Law  J.  C.P.  72,  s.  c.  4  Bing.  496,  s.  e.  1 
M.  &P.  268. 

(6)  By  ttfid  againtt  whom. 

Where  one  of  several  partners  in  a  bank  aigned 
the  usual  promissory  notes,  beginning  with  "  I  pro- 
mise to  pay  to  the  bearer,"  for  himself  and  the  rest 
of  the  firm  ;  the  Court  held,  that  an  action  could  be 
maintained  against  him  alone  without  joining  the 
other  partners.  Halt  v.  Smitht  1  Law  J.  K.B.  142, 
s.  c.  1  B.  &  C.  407,  s.  c.  2  D.  &  R.  584. 

One  of  two  partners  had  committed  a  secret 
act  of  bankruptcy,  and  afterwards  accepted  a  bill 
of  exchange  in  tiie  name  of  the  firm,  butwidioat 
the  privity  or  consent  of  his  partner,  and  applied  it 
to  his  private  use.  A  commission  was  taken  oat 
and  properly  worked.  In  an  action  against  the  two 
partners  by  an  innocent  holder,  the  Court  held,  that 
the  action  had  been  well  brought.  Laey  v.  Wool-' 
cott,  1  Law  J.  K.B.  143,  s.  c.  2  D.  &  R.  458. 

One  partner,  by  accepting  a  bill  in  the  naass  cf 


BILL  OF  EXCHANOE^AcTioK). 


iir 


th&  firm,  for  hii  MfMnto  debt,  does  not  Mod  hi«  co* 
pirtnen  in  the  abaenee  of  proof  of  any  authority.  Ex 
parf  Goulding,  S  G.  &  J.  118. 

A  doniiant  partner,  not  known  to  the  world  as  a 
partner,  is  not  liable,  on  a  bill  given  by  one  of  bis 
partners  in  a  transaction  not  relating  to  the  partner- 
ship.    Lloyd  r.  Athby,  2  C.  &  P,.  365.  [Abbott] 

Where  executors  gave  a  promissory  note  to  a  cre- 
ditor of  their  testator,  whereby,  "  as  exeoators,  they 
sererally  and  jointly  promised  to  pay  on  demand, 
with  interest:  "  Held,  that  they  were  personally 
liable  to  pay,  &e.  Childi  ▼.  Motlint,  5  B.  Mo.  282, 
8.  c  4  B.  &  B.  260. 

An  acknowledgment  within  six  years  by  one  of 
the  ioint  mskers  of  a  promissory  note,  wiH  rerire 
the  aebt  against  the  otoer,  although  be  has  made 
no  acknowledgment  and  only  signed  the  note  as  a 
aarety.  Ptrham  ▼.  Raffnall,  t  Law  J.  C.P.  271, 
a.  e.  2  Bing.  306,  s.  c.  9  B.  Mo.  966. 

What  circumstances  may  taint  a  holder  of  a  bHl 
with  a  fraod  committed  in  its  negotiation,  by  the 
party  negotiating  it  to  him.  Lm  ▼.  Harmon,  5  Law 
J.  Cbano.  30. 

Discounting  a  bill,  under  circumstances  sufficient 
to  excite  suspicion  in  the  mind  of  a  partpr  reasonably 
cautious,  precludes  him  from  recovenng.  Gill  f. 
Cubitti,  3  B.  2c  C.  466,  a.  o.  5  D.  &  R.  324,  s.  c 
1  C.  &  P.  163. 

The  drawer  of  a  bill  of  exchange,  payable  to  him- 
self or  his  order,  can  maintain  an  action  of  debt  upon 
it  against  the  acceptor,  if  the  bill  state  that  it  was 
given  for  value  received  in  goods.  Priddy  ▼.  Hen- 
brey,  1  Law  J.  K.B.  211 ,  s.  c.  1  B.  &  C.  674,  s.  o. 
3  D.  &  R.  165. 

The  plaintiffs  drew  a  bill  of  exchange  on  their 
debtor,  who  accepted  it.  They  indorsed  and  de- 
livered it  to  the  defendant,  who  agreeing,  without 
any  conaideration,  to  put  his  name  on  the  back  of 
the  bill  as  a  security  for  its  payment,  indorsed  and 
delivered  it  back  to  the  plaintiffs,  llie  Court  held, 
that  the  plaintiffs  could  not  maintain  an  action 
against  the  defendant,  either  by  the  custom  of  mer- 
chants or  on  the  agreement  Britton  v.  Webb,  2  Law 
J.  K.B.  118,  s.  c.  2  B.  &  C.  483,  s.  c.  3  D.  &  R. 
650. 

If  A  and  B  become  drawers  of  a  bill  of  exchange, 
and  A  afUrwards  accepts,  the  holder  may  sue  A  and 
B  aa  drawers,  snd  A  as  acceptor,  in  separate  actions, 
he  being  liable  in  two  distinct  characters.  Wite  v. 
Prowte,  9  Price,  393. 

If,  whilst  an  insolvent  is  taking  the  benefit  of  the 
act,  Jie  gives  to  his  creditor  a  bill  of  exchange,  in 
payment  of  his  demand,  who  indorses  it  to  a  bond 
fide  holder,  he,  the  bond  fide  holder,  may  sue  the 
insolvent  afler  his  discharge,  though  it  may  have 
been  a  fraudulent  preference  as  to  the  creditor. 
Simptan  v.  Pogion,  3  D.  &  R.  567. 

A  party  who  knows  that  a  bill  of  exchange  is 
accepted  for  a  particular  purpose,  cannot  afterwards, 
when  that  purpose  has  failed,  sue  on  the  bill,  in 
consequence  of  an  indorsement  of  it  to  him.  Lloyd 
V.  Dmvie,  3  Law  J.  K.B.  38. 

A  report  circulated  by  the  indorser,  after  the  in- 
donement,  of  a  bill  of  exchange,  that  it  was  an  ao- 
commodation  acceptance,  was  holden  not  to  affect  his 
indorsee's  right.     Shaw  v.  Broom,  4  D.  &  R.  730. 

Where  a  defendant  accepted  a  bill  without  value, 
and  delivered  it  to  A  for  the  purpose  of  bis  giving 


it  to  B,  who,  instead  of  doing  that,  ran  awfj  with 
the  bill,  and,  upon  being  pursued  by  the  plaintifff,  a 
creditor,  g^ve  it  to  him  among  other  securities :  It 
was  holden  thst  such  creditor  could  not  maintain  ma 
action  against  the  defendant.  Smith  v.  De  Witte,  6 
D.  &  R.  120. 

A  party  to  a  bill  of  exchange  is  not  liable  lor 
money  paid  to  his  use  by  a  person  who  takes  up  the 
a  bill  for  his  honour,  unless  formal  protest  of  pajnoeal 
to  his  honour  be  made  before  payment  of  the  bill. 
VaudewaU  v.  Tyrrell,  1  M.  &  M.  87.   [Tenterden. 

If  several  persons,  not  partnera  in  business,  sepa- 
rately indorse,  for  the  accommodation  of  the  drawer, 
a  bill  of  exchange,  which  has  been  previously  in- 
dorsed by  another  person,  and  on  the  bill  being 
dishonoured,  pay  the  party  who  bas  discounted  it  in 
equal  proportions,  they  may  strike  out  their  own 
indorsements,  and  bring  a  joint  action  against  such 
previous  indorser,  to  recover  the  amount  of  the  bill. 
Low  V.  Coptttdke,  3  C.  &  P.  300.  [Best] 

(e)  Lost  Bills  and  Notes* 

The  drawer  of  a  bill  of  exchange,  after  it  wm 
accepted,  put  an  indorsement  in  blank  on  it,  and 
inclosed  it  in  a  pweel  directed  to  go  into  the  covn- 
tiy ;  and  had  the  parcel  booked. 

On  the  next  day,  a  person  whose  name  was  un- 
known, but  whose  featurea  were  familiar,  brought 
the  bill  to  a  bill-broker,  and  requested  him  to  dis- 
count it.  The  bill-broker  took  time  for  two  hooi« 
to  make  inquiries  respecting  the  acceptors;  sad 
then,  after  the  person  had  written  a  name  on  the 
back  of  the  bill,  he  discounted  it  without  making 
any  inquiries  as  to  the  person  himself,  bis  address, 
or  the  manner  in  which  he  became  possessed  of 
the  bill ;  and  did  not  keep  a  memorandum  of  the 
numbers  of  the  notes,  with  which  the  payment  was 
made.  The  bill  was  returned  to  the  broker  sad  by 
him  paid. 

The  Court  held,  that  the  bill-broker  had  not 
acted  with  reasonable  caution,  and  could  not,  there- 
fore, maintain  an  action  against  the  acceptors.  GiU 
V.  C^itt,  3  Law  J.  K.B.  48.  s.  c.  3  B.  &  C.  466, 
B.  c.  5  D.  &  R.  324. 

A  trader  in  London  took  a  bill  of  exchange  in 
part  payment  for  goods,  of  a  person  representing 
himself  to  be  a  tradesman  from  the  country,  and  to 
have  been  recommended  by  a  customer,  and  sent 
the  goods,  in  consequence  of  an  order  from  the 
buyer,  to  a  public-house,  which  was  not  a  booking- 
office,  without  making  any  inquiries  except  as  to 
the  respectability  of  the  acceptor.  The  bill  fumed 
out  to  have  been  stolen,  and,  in  an  action  by  the 
trader  against  the  acceptor,  the  defendant  had  a 
verdict,  on  the  ground  that  the  plaintiff"  had  taken 
the  bill  out  of  the  ordinary  course  of  trade,  and  un« 
der  circumstances  which  ought  to  have  excited  his 
suspicion.  Slater  v.  West,  3  C.  &  P.  325.  [Ten* 
terdenj 

Defendant  accepted  a  bill  payable  at  three  months 
for  the  amount  of  goods  he  had  purchased  ;  the  seller 
lost  the  bill,  notbaving  indorsed  it,  and  became  bank- 
rupt :  no  demand  was  ever  made  on  the  defendant  in 
respect  of  the  bill :  Held,  that  the  acceptance  of 
this  bill  was  no  defence  to  an  action  for  the  value 
of  the  goods.  RoU  v.  Watson,  5  Law  J.  C.P.  172, 
8.  c.  4  Bing.  273. 
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After  ft  bill  had  ftirired  at  maturity  it  was  lost ! 
Held,  that  an  action  might  be  maintaioed,  notwith- 
standing. GUwer  t.  Thompton,  1  R.  &  M.  403. 
[Abbott] 

The  holder  of  a  bill  of  exchange  cannot,  by  the 
custom  of  merohanta,  insist  opon  payment  by  the 
acceptor,  without  producing  or  oiFering  to  deliyer 
up  the  bill ;  and,  tiierefore,  it  was  held  that  the  in- 
dorsee of  a  bill,  haring  lost  it,  could  not,  in  an  action 
at  law,  recorer  the  amount  frtoi  the  acceptor,  al- 
though the  loss  was  after  the  bill  became  due,  and 
the  indorsee  offered  an  indemnity.  HanMord  t. 
Robifuon,  5  Law  J.  K.B.  S4f,s.  c.  7  B.  &  C:  90. 

(<f)  AfTUt* 

A  party  who  receives  a  promissory  note,  or  other 
negotiable  instrument,  after  it  has  attained  maturity, 
takes  it  subject  to  all  objections ;  therefore,  where 
the  indorsee  of  several  promissoiy  notes,  amounting 
to  500/.  held  Uie  defendant  to  bail,  the  Court,  on  a 
rule  to  shew  cause  why  the  defendant  should  not 
be  discharged  out  of  custody ,  on  entering  a  common 
appearance,  made  the  rule  absolute,  on  the  ground, 
that  as  the  indorsee  had  not  received  the  notes  from 
the  payee  until  nine  months  after  they  had  become 
due,  and  that  as  he  had  suffered  them  to  lie  dormant 
six  months  after  that  period,  he  must  be  considered, 
under  such  circumstances,  as  standing  in  the  same 
aituation  as  the  immediate  indorsee  (in  this  case 
the  payee\  although  the  indorsee  had  sworn  that 
all  circumstances  attendant  thereon,  between  the 
indorser  and  maker,  were  entirely  unknown  to  him : 
Held  dso,  that,  as  the  maker  of  the  above  notes  had 
given  them  to  the  payee,  as  an  acknowledgment  of 
a  debt  of  500/.,  due  for  money  lent,  on  certain  tarms 
of  repayment,  br  agreement  between  them,  fixing 
the  time  and  mooe  of  repayment  of  the  money  bor- 
rowed at  a  more  distant  period  and  by  instalmenta, 
the  original  payer,  under  these  circumstances,  could 
not  have  held  the  defendant  to  bail  again,  he  having, 
five  months  after  the  notes  were  payable,  arrested 
him  for  die  amount  due  on  them ;  and  that,  although 
the  payee  had  eofutnted  to  th§  defendant* t  ditehargt 
from  that  first  srrest,  it  furnished  no  sufficient 
answer  to  this  application,  because  the  consent  wss 
given  in  payment  by  the  defendant  of  ^00/.,  end  as 
the  Court  would  in  sucb  a  case  have  discharged 
the  defendant  so  arrested  at  the  suit  of  the  payee, 
they  discharged  him  out  of  cuatody  at  the  suit  ot  the 
person  to  whom  he  bad  indorsed  the  notes.  H*  Clur$ 
V.  PringU,  IS  Price,  8,  s.  c.  M'Clel.  2. 

.  («)  Staying  Proceedings. 

In  an  action  against  the  acceptor  of  a  bill  of  ex- 
change, the  rule,  that  proceedings  shall  not  be 
stayed,  but  upon  the  payment  of  costa  of  other 
actions  brought  against  other  parties  upon  the  same 
bill,  does  not  extend  to  actions  commenced  after  an 
offer  to  pay.  Hodgwn  v.  Gunn,  1  Law  J.  K.B.  7, 
s.  c.  S  D.  &  R.  57. 

Where  it  appeared,  that  the  original  payee  of 
certain  promissory  notes  had  another  demand,  and 
that  he  held  a  bill  of  exchange  accepted  by  the 
maker  of  tl)e  promissory  notes,  and  that  he  (the 
payee)  had  served  the  defendant  with  process,  but 
that  be  had  neither  prosecuted  his  action  nor  dis- 
continued,— an  application  by  the  defendant,  to  stay 
the  proceedings  in  an  action,  at  the  suit  of  the  in- 
dorsee, till  the  two  sctions  so  brought  by  the  payee. 


and  alleged  to  be  for  the  same  etiiM  of  action,  ■bould 
be  discontinued  in  the  meantime,  was  refused  be- 
cause the  Court  had  no  efficient  means,  except  by 
the  trisl  of  the  actions,  to  ascertain  the  true  eauss 
of  action  in  the  proceedings  sought  to  be  stayed. 
M'Clure  v.  Pringle,  13  Price,  8,  s.  c.  M'Clel.  t. 

ExtifigutMhrngnt* 

Where,  in  an  action  against  the  maker  of  a  note 
who  had  merely  become  a  party  to  the  instrument  as 
surety,  it  qipeared  that  toe  principal  had  given  a 
bill  of  sale  aa  a  furthtr  aoeurity,  in  which  the  note 
was  recited  ss  an  existing  security :  It  was  holden, 
that  the  deed  which  recited  the  note  ss  an  existing 
security,  could  not  have  been  intended  to  operate 
as  an  extinguishment  of  it.  TiiM|p<itNjf  v.  Young,  S 
B.  &  C.  310,  s.  c.  5  D.  &  R.  259. 

(/)  PUadhtgt. 

In  an  action  on  a  promissory  note,  it  sppeared 
that  it  became  due  on  the  20th  June,  and  present- 
ment and  notice  of  dishonour  were  proved  on  the 
f  3d,  and  the  bill  was  filed  on  the  30th :  Held,  that 
the  cause  of  action  had  accrued  before  the  commence- 
ment of  the  action,  although  the  first  day  of  term 
was  on  the  SSnd,  and  therefore  the  memorandum  on 
the  record  generally  of  the  term,  was  regular.  Heme 
V.  Cooktr,  3  Stark.  138.  [Abbott] 
«  In  an  action  of  assumpsit,  by  the  indorsees 
against  the  drawer  of  a  bill  of  exchange,  in  their 
own  right,  it  appeared  that  the  bill  had  been  in- 
dorsed to  them  in  blank,  before  the  death  of  one  of 
the  firm,  who  was  a  partner  with  the  plaintiffs  ss 
bankers :  Held,  that  the  declaration  need  not  de- 
scribe the  plaintiffs  as  surviving  partners,  it  being 
unnecessary  for  them  to  prove  the  partnership; 
alitor  if  tiiere  hsd  been  a  special  indorsement. 
Attwood  V.  Rttttenbury,  6  B.  Mo.  579. 

Where  a  declaration  on  a  bill  of  exchange  stated, 
that  A  B,  on  the  f  2nd  day  of  Feb.  1824,  made  his 
certain  bill,  and  thereby  required  defendant,  foar 
months  after  date,  to  pay  at  C  &  Co.  Lombard- 
street  :  it  was  holden  good,  because  it  must  be  in- 
tended that  the  bill  was  dated  the  day  it  was  made. 
Gt7ci  ▼.  Bourne,  6  M.  &  S.  73. 

A  declaration  on  a  bill  of  exchange  need  not  set 
out  the  date  thereof.  An  averment  that  it  was  pre- 
sented at  the  acceptor's  house  is  sufficient,  without 
stating  that  it  was  ahewn  to  him  personally.  Gilet 
V.  Boune,  2  Chit.  300. 

The  day  upon  which  a  promise  to  pay  a  bill  of 
exchange  ia  alleged,  is  matter  of  form  onir,  and  no 
objection  can  be  raiaed  on  error,  tiiat  the  day  stated 
is  more  (hsn  six  years  before  the  sction  is  brought 
Hawkey  v.  Berwick,  1  Y.  &  J.  376. 

In  an  action  on  a  bill  of  exchange,  the  declaration 
alleging  that  it  was  made  payable  in  Dublin,  for 
money  sterling,  withonf  sverring  that  Dublin  was 
in  Ireland,  and  that  the  money  for  which  the  note 
bad  been  given  was  Irish  currency :  Held  insuffi- 
cient. SprowU  V.  Legge,  t  Law  J.  K.B.  3,  s.  c.  1 
B.  &  C.  16,  s.  c  2  D.  &  R.15. 

It  is  not  improper  to  allege,  that  a  promiasory 
note  is  payable  at  a  particular  place,  though  that 
direction  be  made  by  a  memorandum  at  the  foot  of 
the  note.   SprowU  v.  Legge,  3  Sterk.  156.  [Abbott] 

In  an  action  against  the  scceptor  of  a  bill  of  ex- 
change, in  which  the  drawer,  in  the  body  of  the 
bill,  has  required  payment  at  a  particnlar  place,  it 
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»  not  neceinry  to  tTW  or  to  prore  a  praMntment 
at  that  particular  place.  Faylt  r.  Bird,  5  Law  J. 
K.B.  217,  8.  c.  6  B.  &  C.  531. 

Where  an  order  for  the  pajment  of  a  sam  of  mo- 
ney depends  on  the  happening  of  a  contingency,  it 
cannot  be  declared  upon  as  a  bill  of  exchange, 
although  accepted  by  the  drawee.  A  conditional 
acceptance  must  be  set  fortli  specially,  itTerring  that 
the  condition  has  been  performed.  RalU  r.  Sanll, 
1  D.  &  R.  N.P.C.  83.  [Abbott] 

It  is  not  necessary ,  in  an  action  against  the  drawer 
of  a  bill  of  exchange,  payable  after  date,  to  arer 
aeeeptance  or  notice  of  refusal  to  accept, -but  proof 
of  presentment  for  payment  is  sufficient.  Philpot 
▼.  Bryant,  3  C.  &  P.  244.  [Park] 

Where  a  declaration  on  a  bill  of  exchange  arerred, 
that  "  afterwards,  and  when  the  bill  became  due, 
according  to  the  tenor  and  effect  thereof,  to  wit,  on 
the  31st  of  March,  1822,  it  was  iu  due  manner  ac- 
cording to  the  usage  and  custom  of  merchants,  pre- 
sented for  payment :  Held  sufficient  on  special  de- 
murrer, assigning  that  the  31st  of  March  was  a 
Sunday.  Bynner  v.  RutuU,  1  Bing.  23,  s.  e.  7  B. 
Mo.  267. 

Where  the  plaintiff  has  not  giren  regular  notice 
of  the  dishonour  of  a  bill,  but  has  given  such  a 
notice  as  is  sufficient  in  point  of  law,  he  may  de- 
dare  generally  with  the  common  arerment  of  no- 
tice, and  need  not  state  the  special  circumstances. 
Firth  ▼.  Thruth,  6  Law  J.  K.B.  358,  s.  c.  8  B.  & 

C.  387. 

In  so  action  by  the  indorsee  a^inst  the  drawer 
of  a  bill  of  exchange,  the  plaintiff  arerred,  in  his 
declaration,  that  the  bill  was  accepted  by  J.  S., 
payable  at  Messrs.  Sikes  &  Co.'s ;  and  that  when  it 
became  due,  it  was  duly  presented  there  for  pay- 
ment ;  but,  that  neither  Messrs.  Sikes,  nor  J.  S. 
would  pay  the  same,  but  wholly  refused  so  to  do. 
On  special  demurrer,  assigning  for  causes,  that  it 
did  not  appear  in  the  declaration,,  that  the  words, 
'*  not  elsewhere,"  were  contained  in  the  acceptance, 
and  that  due  presentment  of  the  bill  to  J.  S.  should 
have  been  alleged :  Held,  that  the  declaration  was 
sufficient ;  as  the  holder  of  a  bill  accepted  and  made 
payable  at  a  banker's,  is  only  bound  to  present  it 
there,  and  not  seek  the  acceptor  elsewhere.  De  Ber^ 
gartehM  r,  Pillin,  4  Law  J.  C.P.  146,  s.  c.  3  Bing. 
476. 

Matter  of  defence  arising  after  action  brought, 
cannot  be  pleaded  in  bar  of  the  maintenance  of  the 
action  generally,  but  only  in  bar  of  ixn  further 
maintenance.  Lee  ▼.  Levy,  3  Law  J.  K.B.  251, 
s.  c  4  B.  &  C.  320,  s.  c.  6  D.  &  R.  475,  s.  c.  1  C. 
&  P.  553, 675. 

In  an  action  on  a  promiasonr  note,  the  declaration 
stated  the  promise  by  the  defendant  to  pay,  &c.  in 
general  terms:  Held  sufficient,  though  the  note 
produced  in  evidence  shewed  it  was  giren  to  pay 
the  debt  of  a  third  person.     Coombe  y,  Ingram,  4 

D.  &  R.  211. 

A  promissory  note  cannot  be  pleaded  in  bar  to  an 
action  upon  a  simple  cootraet.  Roades  r,  Bamee,  1 
Ken.  391,  t.  e.  1  Barr.  9. 

(g)  Evidence. 

If  ft  bill  of  exchange  be  indorsed  to  the  assignees 
of  a  bankrupt,  and  they  sue  upon  it  as  assignees, 
they  need  not  proTe  the  Tslidity  of  the  commission. 


Gunton  r,  Met%,  1  Law  J.  K.B.  75,  s.  o.  2  D.  &  R. 
334,  s.  c  1  B.  &  C.  193. 

If  a  declaration  on  a  bill  of  exchange,  indorsee 
against  acceptor,  state  that  it  was  indorsed  to  the 
plaintiffs  as  the  surviving  assignees  of  A  B  after 
Lis  bankruptcy,  the  plaintiffs  must  prove  that  the  bill 
was  indorsed  to  them  after  the  bankruptcy,  and  in 
their  capacity  of  surviving  assignees,  nemateoni 
▼.  the  DuketfArpfU,  3  C.  &  P.  29.  [Tenterden] 

If,  in  an  action  on  a  bill  of  exchange,  given 
for  goods  sold,  it  be  proved  that  the  bill  was 
fetched  away  by  the  plaintiff's  servant,  from  the 
house  of  a  third  person,  after  the  commencement  of 
the  action,  and  only  a  short  time  before  the  trial, 
such  evidence  will  not  make  it  necessary  for  the 
plaintiff  to  prove  that  he,  at  the  time  of  action 
brought,  was  the  holder  of  the  bill,  and  entitled  to 
sue  upon  it  Burden  ▼.  Halton,  3  C.  &  P..  174* 
[Burroogh] 

The  signature  of  a  party  to  a  bill  of  exchange  may 
be  proved  by  a  person  who  has  seen  him  write  his 
surname  only.  Lewie  v.  Sapio,  1  M.  &  M.  39. 
[Abbott] 

Where  the  payee  of  a  bill  delivered  it  with  his 
name  indorsed  thereon, — it  washolden,  that  no  proof 
was  required  of  the  handwriting  of  the  indoitement. 
Glover  v.  Thompum,  1  IL  &  M.  403.     [Abbott] 

In  an  action  against  the  indorser  of  a  bfll  of 
exchange,  a  witness  was  called  to  prove  the  hand- 
writing of  the  defendant,  but  prevancated  in  his  tes- 
timony, and  swore  both  negatively  and  affirmatively 
as  to  bis  belief,  lliere  being  no  other  evidence 
of  the  handwriting,  the  judge  left  it  to  the  juiy  to 
decide  what  credit  was  due  to  the  witness.  Baau- 
champ  V.  Caih,  1  D.  &  R.  NP.C.  3.     [Abbott] 

Where,  in  an  action  against  the  acceptor  of  a  bil) 
of  exchange,  the  defendant's  attorney  had  given 
notice  to  the  plaintiff  to  produce  all  the  papers  relat- 
ing to  a  bill  described  as  the  bill  in  question,  and 
said  to  be  accepted  by  the  defendant : — it  was  holden 
that  such  notice  was  pritnd  facie  evidence  of  the  de- 
fendant's acceptance.  Holt  v.  Squire,  1  R.  &  M. 
282.   [Abbott] 

The  non-production  of  a  cheque,  after  notice,  is 
sufficient  to  entitle  the  plaintiff  to  give  parol  evi- 
dence of  its  contents,  eren  though  it  appears  to  have 
remained  in  the  hands  of  the  banker,  since  the  pos- 
session of  the  banker  is  that  of  the  customer,  the 
former  being  his  agent.  Partridge  v.  Coatee,  1  R, 
k  M.  156.  [Abbott] 

A  promissory  note  is  not  admissible  in  evidence 
under  the  money  counts  in  an  action  by  the  indorsee 
ag^nst  the  maker.  BentUy  v.  NorthhouH,  1 M.  &  M. 
[Tenterden] 

Several  persons  in  partnership,  used  a  certain 
style  at  their  bankers,  and  indorsed  bills  with  it, 
which  was  different  from  the  name  by  which  they 
generally  designated  themselves,  and  one  of  the 
partners  indorsed  a  bill  of  exchange  in  the  manner 
used  at  their  bankers,  with  the  words  "  per  Proc<>." 
It  was  objected,  that  one  partner  could  not  sign  for 
the  others  by  procuration ;  and  that  the  two  styles 
were  eridenee,  in  fact,  of  two  sets  of  partners,  and, 
consequently,  that  an  averment  of  such  an  indorse- 
ment set  out  fcdly,  wss  not  supported  by  evidence 
of  the  reel  partnership.  But  the  Court  held,  that  it 
was  good.  Wiilianuon  r.  Johnson,  1  Law  J.  K.B.  65* 
8.  c.  2  D.  &  R.  281,  s.  c  1  B.  &  C.  146. 
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Where  a  bill  of  exchange  was  made  payable  to 
the  order  of  C,  and  a  person  representing  himself  to 
be  C,  and  forging  his  name,  indotsed  i4  to'  D,  for  a 
valaable  consideration :— Held,  on  error,  1st,  That 
in  an  action  by  the  indoner,  against  the  acceptor, 
H  was  unnecessanr  to  gire  positive  proof  of  the 
iden^y  of  the  inaorser,  as  the  person  to  whom  the 
bill  was  really  payable,  prhnd  facU  eyidence  being 
suflScient;  and  9d,  If  such  eYidenoe  is  objected  to, 
as  being  insufiicient,  the  proper  coilrse  is  to  demur, 
as  the  objection  cannot  be  taken  advantage  of  by 
bin  of  exceptions.  BuOteley  ▼.  Butler,  S  B.  &  d. 
434.  8.  c.  S  D.  &  R.  6t5. 

Evidence  of  a  letter  having  been  written  by  the 
drawer  of  a  dishonoured  bin  to  the  payee  thereof, 
tonching  a  bill  of  exobsnge  that  he  fears  will  not  be 
paid,  and  of  the  name  and  usual  reaideace  of  the 
drawer  being  the  same  with  those  of  the  drawee  of 
the  dishonoured  bill,  is  sufficient,  in  the  absence  of 
proof  of  any  other  bill,  and  any  other  person  of  that 
name,  to  warrant  a  jury  in  presunking  the  identity 
of  the  bill  referred  to  in  the  letter  and  the  disho- 
noured bill,  and  of  the  drawer  and  drawee.  Hoaeh 
▼.  Ostler,  6  Law  J.  K.B.  43,  a.  c.  1  M.  &  R.  If  0. 

In  an  action  against  the  indorser  of  a  bill  of  ex* 
change,  it  is  unnecessary,  on  default  of  payment  by 
the  person  on  whom  the  bill  was  drawn,  to  shew  that 
a  demand  was  made  on  the  drawer.  Heftier  r.  Adam- 
Sim,  t  Ken.  379,  s.  c.  t  Burr.  669. 

Action  by  indorsee  against  indorser  of  a  bill  of 
exchsnge,  dishonoured  on  presentment  for  payment ; 
an  averment  in  the  declaration,  that  it  was  accepted 
by  the  drawee,  was  held  unnecessary  to  be  proved, 
in  order  to  enable  the  plaintiff  to  recover.  Tanner 
r.  Bean,  3  Law  J.  K.B.  ftft,  s.  c.  4  B.  &  C.  Sl«, 
a.  c.  6  D.  &  R.  338. 

An  examined  copy  of  a  letter,  containing  notice 
of  the  dishonour  of  a  bill  of  exchange  which  is  not 
produced,  nor  the  subject  matter  of  the  action,  is  not 
admissible  without  notice  to  produce  the  letter  sent. 
Lanawye  v.  Palmer,  1  M.  &  M.  31.    [Abbott] 

If  the  declaration  in  an  action  against  the  maker 
of  a  promissory  note,  state,  that  the  defendant  made 
it,  *'  hU  own  jnvper  hand  being  thereen  tuhteribed,** 
and  it  appear  that  the  note  was  drawn  by  his  son  in 
his  nsme  and  by  his  authority,  the  variance  will  not 
prevent  the  reading  of  the  note,  but  the  allegation 
may  be  rejected  as  surplusage.  Booth  r.  Graver, 
a  C.  2c  P.  335.    [Tenterden] 

Li  an  action  by  the  indorsee  of  s  bill  of  exchange, 
aoeepted  in  a  foreign  country,  against  a  party  in 
London  who  undertook  to  negotiate  it,  (br  not  pay- 
ing over  the  proceeds,  which  is  tried  after  the  bill 
has  become  due,  parol  evidence  may  be  given  of  the 
particular^  of  the  bill. 

Semble,  That  if  the  declaration  in  such  case  dlege 
that  the  proceeds  were  received,  some  evidence  of 
the  receint  must  be  given  bv  the  plaintiff  at  the 
trial ;  ana  a  letter  written  by  the  defendant,  a  month 
before  action  brought,  saying  that  the  money  would 
be  received  in  a  few  days,  is  not  sufficient.  Hunt  v. 
Aiwvn,  3  C.  &  P.  264.  [Gaselee] 

If  an  action  be  brought  on  a  note,  and  for  busi- 
ness done  as  an  attorney,  the  note  not  taUying  in  its 
amount  with  the  business  done  at  the  date  of  it,  and 
no  evidence  being  given  as  to  the  consideration  for 
it  :-^-it  will  be  left  to  the  jury  to  say  whether  Hie 
note  was  given  in  satisfaction  of  the  bitl  for  business 


done  up  to  the  tnno  of  itar  date,  or  whether  it 
entirely  distinct  traaaaction.    King  v.  Master*,  3 
C.  &P.  347.  [Tenterden] 

In  an  action  to  a  bxH-of  excfaa«ge>  by  the  indorsee 
against  the  acceptor,  a  letter  written  by  the  indonnr 
of  the  bill  is  evidence  for  the  aooeptor.  Coster  v. 
Symens,  f  C.  &  P.  148,  s.  o.  ai  Cosier  v.  Mereet,  7 

B.  Mo*  87. 

Declaiatioos  by  a  party  who  his  been  the  holder 
of  a  bill  of  exchange,  are  not  evidence.  Unless  made 
while  the  par^  had  possession  of  the  bill.  Pocoek  v. 
BHUng,  3  Law  J.  C.P.  264,  s.  c.  8  Bing.  269,  s.  o.  9, 
B.Mo.  994,  S.C.  12  C.&P.2S0,  s.c.l  R.&  M.  127. 

Declarations  made  by  a  holder  of  a  bill  whilst  it 
is  current,  are  not  admissible  against  a  subsequent 
bolder,  who  acquired  the  hill  before  it  became  due. 
Smith  V.  D*Wruts,  1  R.  &  M.  212.  [AbboU] 

In  as  sotion  by  indorsee  of  a  promissory  note, 
payable  with  interest  on  demand,  against  the  nuker, 
the  plaintiff  proved  dealings  between  him  and  the 

Sayee  to  a  considerable  amount  before  the  note  in-  ■ 
orsed,  but  gave  no  further  or  direct  evidence  of  the 
consideration.  The  defendant  tendered  evidence  of 
declarations  made  by  the  payee  while  possessed  of 
the  note,  that  no  consideration  paased  from  him  to 
the  maker,  Init  did  not  call  the  payee  as  a  witness, 
though  he  was  present*— The  declaration*  were  held 
inadmissible  in  evidence,  ss  the  plaintiff  could  not 
be  identified  with  the  payee,  nor  could  the  note  be 
treated  as  over-due  at  the  time  of  the  indorsement. 
Barough  v.  White,  3  Law  J.  K.B.  227,  s.  c.  4  B.  & 

C.  325,  s.  c.  6  D.  &  R.  679. 

In  an  action  by  the  first  indorsee  against  the  ac- 
ceptor of  a  bill  of  exchange  ;  the  declarations  of  the 
drawer  made  before  indorsement,  shewing  that  the 
acceptor  received  no  value  for  his  acceptance,  cannot 
he  admitted  in  evidence,  if  the  drawer  be  living  at 
the  time  of  the  trial,  because  in  such  case  he  might 
be  called  as  a  witness.  Hedger  v.  HarUm,  3  C.  &  P. 
179.  [Gaselee]  . 

In  sn  action  by  the  indorsee  of  a  bill  of  exchange 
againat  the  acceptor,  the  declaration  of  the  djawar 
is  admissible  in  evidence,  to  shew  that  the  bill  was 
obtained  by  fraud.  The  plaintiff,  however,  must  be 
shewn  to  be  in  some  way  privy  to  the  fraud.  Peeh- 
ham  V.  Pmer,  1  C.  &  P.  233.  [Gifford] 

Wliere  notice  has  been  given  of  a  party's  inten- 
tion to  dispute  the  consideration  of  a  bill  or  note, 
and  the  plaintiff's  coonael  is  apprised  by  the  cross- 
examination  that  the  consideration  is  to  be  disputed, 
he  must  give  his  evidence  in  support  of  the  bill  in 
the  first  instance.  Spooner  v«  Gardinerp  1  K.  &  H. 
86.  [Best] 

In  an  action  by  the  indorsee  against  the  acceptor 
of  a  bill  of  exchange,  if  the  defendant  shew  that 
then  was  originally  no  consideration  for  the  bill ;  it 
then  lies  on  the  other  party  to  ahewithat  he  or  socae 
pirsviouB  indorsee  gave  value  for  it.  Thomas  v.  N«w- 
^011,  2  C.  &  P.  606.  [Tenterden] 

In  an  action  by  the  indorsee  against  an  indorser 
of  a  bill  of  exchange,  where  the  deftsndant  proves 
usuiy  in  the  concoction,  or  -in  a  previous  trauMer  of 
the  bill,  the  plaintiff  must  prove  hiinself  a  bcnAfide 
holder,  though  he  has  received  no  notice  to  prove 
consideration.  Wyat  v.  Campbell,  1  M.  &  M.  810. 
[Tenterden] 

In  an  action  on  a  note,  if  it  appear  on  the  inspae- 
tiott  of  the  note  that  it  has  bean  akeved,  it  lies  on 
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tbe  plaintiff  to  sbevr  that  the  alteration  took  place 
nnder  such  circomstances  as  will  entitle  him  to  re- 
coTer.  BUhop  v  Chambre,  3  C  &  P.  55,  8«  c.  1  M. 
&M.  116.   [Tenterden] 

Where  a  bill  of  exchange,  altered  by  making  the 
bill  payable  at  a  given  place,  without  consent  of  the 
acceptor,  is  offered  in  evidence,  in  an  action  against 
the  acceptor — whether  the  onns  of  proof  to  shew  the 
original  state  of  the  acceptance,  lies  upon  the  plain- 
tiff or  defendant — qtutrem  Sparkt  v.  Spurr,  5  I^w  J. 
K.B.  293. 

^  What  is  said  bpr  a  third  party  at  the  time  of  the 
signing  of  a  pronussoiy  note,  as  to  the  consideration 
for  which  it  is  given,  is  not  evidence  against  the 

Eyee,  if  he  was  not  present.  HeaUy  v.  Jacobt,  5 
iw  J.  K.B.  180,  s.  c.  2  C.  &  P.  616. 

In  an  action  of  assumpsit,  an  admission  that  the 
defendant  owed  the  plaintiff  a  certain  sum  on  a  dis- 
honoured bill  of  exchange,  was  holden  admissible, 
though  no  notice  to  produce  the  bill  had  been  given ; 
but  m  the  absence  of  the  bill,  interest  is  not  re- 
ooverable.  Fryer  v.  Broum,  1  R.  &  M.  145.  [Ten- 
terdenj 

If  the  drawer  of  a  bill  for  200/.  not  having  re- 
ceived due  notice  of  its  dishonour,  say,  that  he  does 
not  mean  to  insist  upon  want  of  notice,  but  add, 
that  he  is  only  bound  to  pay  70/. ;  the  whole  of  his 
statement  must  be  taken  together,  and  tbe  holder,  in 
an  action  against  him,  can  only  recover  to  the  amount 
of  the  70/.  FUtcher  v.  Froggatt,  2  C.  &  P.  569. 
[Abbott] 

In  an  action  by  the  drawers  against  the  acceptor 
of  a  bill  of  exchange, — Held,  that  the  Statute  of  Ia' 
mitetions  was  not  avoided  by  an  admission  from  the 
acceptor,  with  this  qualification,  that  no  considera- 
tion passed  between  him  and  the  drawers.  Eatterky 
V.  PuUen,  3  Stark.  186.  [Abbott] 

In  an  action  on  a  bill  of  exchange  by  the  payee 
against  the  drawer,  the  declaration  stoted  that  the 
latter  drew  it  at  "  St.  Helena,  to  wit,  at  Westmin- 
ster, in  the  county  of  Middlesex,"  but  did  not  aver 
a  protest  for  non-acceptonoe  or  non-payment.  On 
the  bill  being  produced,  it  appeared  to  be  dated 
at  *'  St.  Helena,"  and  not  stemped.  On  an  ob- 
jection, that  it  was  inadmissible  as  an  inland  bill 
of  exchange,  for  want  of  such  stamp,  and  that  the 
plaintiff  had  given  no  evidence  of  a  protest  on 
the  dishonour: — Held,  that  as  there  was  evidence 
of  the  defendant  having  subsequently  promised  to 
pay  the  amount  of  the  bill,  and  a  letter  written  by 
his  attorney,  offering  terms  of  payment,  the  objec- 
tions were  waived,  although  the  attorney  swore  that 
he  had  made  the  offer  without  prej  udice.  Patterson 
T.  Becker,  6  B.  Mo.  319. 

A  was  proved  to  be  owner  of  a  cheque  drawn  on  a 
banker,  payable  to  bearer.  Five  days  after  ite  date, 
it  was  tendered  in  payment  for  goods  to  B,  a  trades- 
man, who  gave  his  customer  cash  in  change  for  it, 
after  deducting  the  price  of  his  goods.  B  presented 
it  the  next  day,  and  received  the  amount  It  did 
not  appear  how  the  cheque  pas^d  out  of  A's  posses- 
sion :  Held,  first,  that  in  an  action  by  A  against  B, 
for  money  had  and  received  by  him  to  the  use  of  A, 
the  jury  were  rightly  directed  to  find  for  the  plain- 
tiff, if  they  thought  tbe  defendant  had  taken  the 
cheque  under  circumstances  which  ought  to  have 
excited  his  suspicion ;  secondly,,  that  the  defendant 
haying  taken  the  cheque  five  days  after  it  was  due, 
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the  plaintiff  had  done  enough  by  proving  that  he 
once  had  property  in  it,  without  shewing  how  he 
lost  it.  Doion  V.  Hailing,  3  Law  J.  K.B.  234, 
B.c.  4  B  &  C.  330,  s.  c.  6  D.  &  R.  455.' 

(h)  WitneMsei. 

The  first  indorsee  of  a  biU  of  exchange  is  a  com- 
petent witness  in  an  action  by  tbe  second  indorsee 
against  the  drawer.  HewiU  v.  Thomp$ofi,  2  C.  &  P. 
372.  [Best] 

The  former  holder  of  a  bill  of  exchange  is  not  an 
admissible  witness  to  prove  the  want  of  considera- 
tion, unless  his  testimony  militates  against  his  own 
interest.  Pocoek  v.  Billing t  3  Law  J.  C.P.  264,  s.  o. 
2  Bing.  269,  s.c  9  B.  Mo.  499,  s.c.  1  C.  &  P.  230, 
s.  c.  1  R.  &  M.  127. 

If  the  indorser  of  a  bill  of  exchange  indorse  it  to 
secure  the  debt  of  a  third  person,  in  an  action  by -the 
indorsee  against  the  indorser,  the  third  person  is  not 
a  competent  witness.  BottomUy  v.  Wilton,  3  Stark. 
148.   [Abbott] 

After  the  dissolution  of  partnership  between  A 
and  B,  A  drew  a  bill  in  tbe  name  of  the  firm,  which 
C  accepted  and  paid  without  consideration : — ^Held, 
in  an  action  by  C,  against  A  and  B,  A  having  be- 
come bankrupt  and  obtained  his  certificate,  that  he 
was  a  competent  witoess  for  B  to  prove  that  C  ac- 
cepted the  bill  for  A's  sole  accommodation.  Moody 
y.  King,  2  B.  &  C.  558,  s.  c.  4  D.  &  R.  30. 

In  an  action  on  a  bill  of  exchange,  accepted  for 
the  accommodation  of  the  drawer,  who  has  become 
bankrupt  and  obtained  his  certificate,  the  latter  is  a 
competent  witness  for  the  acceptor.  Athton  v.  Longee, 
1  M.  &  M.  127.  [Tenterden] 

In  an  action  by  the  indorsee  against  the  drawer 
of  a  bill  of  exchange,  the  acceptor  is  not  a  compe- 
tent witness  for  the  defendant;  because  he  is  an- 
swerable over  to  the  defendant  in  damages  for  the 
costa  of  the  action,  upon  the  undertaking  implied  in 
law,  between  the  drawer  and  the  acceptor,  that  the 
latter  will  indemnify  the  former  against  the  non- 
payment of  the  biU. 

Nor,  for  the  same  reason,  is  the  drawer  of  an  ac- 
commodation bill  a  witness  for  the  defendant  in  an 
action  against  the  accommodation  acceptor.  £d- 
mundt  y.  Lovte,  6  Law  J.  K.B.  360,  s.  c.  8  B.  &  C. 
407. 

In  an  action  on  a  bill  of  exchange,  if  a  person, 
called  to  prove  the  consideration,  say  that  the  bill 
was  accepted  for  value  received,  but  refuse  to  say 
of  what  that  value  consisted,  on  the  ground  that  it* 
might  render  him  liable  to  a  qui  tan  action,  he 
cannot  be  compelled  to  answer ;  but  if  he  persist  in 
refusing,  it  will  stand  upon  the  evidence  that  there 
was  no  consideration.  Dandridge  v.  Cordon,  3  C» 
&  P.  10.  [Tenterden] 

(t)  Defence* 

A  &  Co.  having  accepted  a  bill  for  B*s  accom- 
modation, B  paid  it  into  the  hands  of  hie  bankers 
without  notice,  who  retained  possession  of  it  several 
years,  charging  him  with  interest  for  it,  but  never 
debiting  him  with  the  amount  of  the  bill.  Duriilg 
this  time,  they  became  bankers  to  A  &  Co.  also, 
but  never  gave  them  notice  that  they  held  the  bill 
against  them.  Tbe  balance  of  B*s  aocount  was 
always  against  him ;  that  of  the  account  of  A  & 
Co.  in  their  favour,  but  very  seldom  to  the  amoont 
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of  the  bill.  In  an  action  hy  the  bankaia  against  A 
&  Co. — Held,  that,  under  these  circumstances,  the 
defendants  were  not  discharged  unless  the  jury 
should  infer  thst  the  plaintifis  hsd  entered  into  an 
agreement  to  discharge  the  defendanta,  or  had  ex* 
pressly  renounced  all  intention  of  holding  them 
liable  on  the  bill.  Farpihar  ▼.  Southsy,  1  M.  &  M. 
14,  s.  c.  2  C.  &  P.  497.  [littledale] 

If  the  holder  of  a  bill  of  exchange  merely  delay- 
to  sue  the  acceptor  on  its  being  dishonoured  bj  him, 
but  is  under  no  binding  contract  to  give  time  for 
payment,  he  does  not  thereby  discharge  the  drawer 
or  indorsers. 

Therefore,  where  the  executrix  of  a  deceased 
acceptor  verbally  promised  the  holder  to  psy  the 
bill  out  of  her  own  private  income,  and  the  latter 
agreed  to  give  her  time,  provided  interest  were 
paid,  and  accordingly  forbore  to  sue : — Held,  that 
the  drawer  was  not  thereby  discharged ;  the  pro- 
mise by  the  executor  being  void,  and  the  holder 
being  under  no  binding  engagement  to  give  her 
time.  Phitpot  v.  Briant,  6  Law  J.  C  J*.  182,  s.  c. 
4  Biag.  717,  s.  c.  1  M.  &  P.  754. 

In  an  action  against  the  drawer  of  a  bill  of  ex- 
fllkiBge,  drawn  for  the  accommodation  of  the  acceptor, 
it  is  a  (pood  defence  to  prove  that  time  was  given  to 
the  acceptor  with  the  assent  of  the  drawer.  Hill  v. 
Read,  1  D.  &  R.  N.P.  26. 

Where  the  holder  of  a  bill  of  exchange  took  an- 
other biU,  not  due,  from  the  acceptor  ,without  actu- 
ally undertaking  to  give  him  time : — Held,  not  to 
be  a  giving  of  time  so  as  to  exonerate  the  parties  on 
the  first  bill.  Prhtg  v.  Clarkson,  1  Law  J.  K.B. 
24,  s.  c.  1  B.  &  C.  14,  s.  c.  2  D.  &  R.  78. 

So,  where  the  holders  of  a  promissory  note  wrote 
to  the  defendant,  the  indoraer,  ssying,  '*  the  maksr 
is  not  ready  to  pay,  but  will  be  in  a  week,  which  is 
time  enough  for  us."  Margmon  w.  GobU,  2  Chit. 
364. 

-  Where,  in  an  action  against  the  acceptor  of  a  bill, 
the  plaintiff  took  a  cognovit,  stipulating  that  no 
judgment  should  be  entered  until  three  weeks : — it 
was  holden,  that  that  was  not  a  giving  time,  so  as 
to  discharge  the  other  parties.  Jay  v.  Warren,  1 
C.  &  P.  532.  [Abbott] 

Where  two  actiona  were  simultsneously  com- 
menced by  one  plaintiff,  against  the  acceptor  and 
indoraer  of  a  bill,  and  before  judgment  againat 
either,  the  plaintiff  took  a  warrant  of  attorney  from 
the  acceptor  for  the  payment  of  debt  and  costs  by 
instahneots,  all  of  which  were  to  be  paid  before 
judgment  could  have  been  obtained  against  him  : — 
Held,  that  the  thus  giving  time  to  the  acceptor 
afforded  no  defence  to  the  action  aeainst  the  indoraer 
under  a  plea  of  the  general  issue.  Lee  v.  Levy,  3  Law 
J.  K.B.  251,  s.  c.  4  B.  &  C.  390,  s.  c.  6  D.  &  R. 
475,  s.  c  1  C.  &  P.  553,  675. 

If,  afler  a  bill  of  exchange  has  been  dishonoured 
and  notice  of  dishonour  duly  given,  the  holder  take 
part  of  the  amount  of  the  acceptor,  and  offer  to  tdce 
a  warrant  of  attorney  to  secure  the  payment  of  the 

residue  by  instalments,  which  offer  is  not  accepted 

iliis  is  not  such  a  giving  of  time  to  the  acceptor  as 
will  discharge  the  drawer.  But  if  the  holder  bad 
disabled  himself  from  suing  on  the  bill,  it  is  other- 
wise. Hetritt  V.  Geedriek,  2  C.  &  P.  468.  [Abbott] 

If  the  drawer  of  a  bill  payable  to  his  own  order, 
bcfora  it  is  indoiwd,  give  the  acceptor  a  general 


release ;  this  is  no  defence  to  an  action  by  an  in- 
dorsee against  the  sooeptor,  unless  there  be  proof 
that  the  indorsee  knew  of  the  release.  Dod  v.  Ed- 
toardt,  2  C.  &  P.  602. 

If  a  defendant  haa  entered  into  a  deed  of  compo- 
sition with  his  creditors,  containing  the  ususl  clause 
of  relesse,  and  the  plaintiff  has  executed  the  deed 
as  a  creditor  for  a  certain  sum,  that  is  a  good  de- 
fence to  an  action  by  the  plaintiff  as  indorsee  of  a 
bill  to  a  larger  amount,  of  which  the  defendant  was 
indorser,  and  which  then  lay,  dishonoured,  in  the 
plaintiff's  hands.  But  it  is  no  defence  ss  to  two 
similar  bills,  also  of  larger  amount,  which  the  plain* 
tiff  had  paid  away,  and  which  were  then  in  the 
hands  of  third  parties.     Marget9on  v.  AUhen,  3  C. 

6  P.  338.  [Tenterden] 

The  holder  of  a  bill  of  exchange,  who  was  secu- 
rity for  a  debt  due  from  A,  B,  C,  and  D,  in- 
dorsed snd  placed  Uie  bill  into  the  hands  of  B,  C, 
and  D,  who  aettled  their  accounts  with  A,  saying, 
that  the  bill  had  been  satisfied  by  them,  frtU  the  bill 
wa»  not  frodueed  to  A,  or  ieen  by  him,  at  the  time  of 
the  settlement : — Held,  that  this  was  no  defence  to  A, 
in  sn  action  by  the  holder  against  A,  B,  C,  and  D, 
the  bill  not  having  been  satiafied  by  the  peraons  to 
whom  it  had  been  indomd,  and  placed  in  their  |ios- 
session.  FeatherMtone  v.  Hunt,  1  Law  J.  K.B.  49, 
a.  c.  2  D.  &  R.  233, 1  B.  &  C.  113. 

A  and  B  having  purchased  a  large  quantity  of 
wheat  for  C  and  D,  which  they  keot  in  their  hands 
for  sale,  and  which  was  to  be  paid  for  at  a  given 
time,  requested  C  and  D  to  fiimiah  them  with  accept- 
ances of  their  friends  to  meet  the  pajrment  of  it. 
C  and  D  obtain  the  acceptancea  under  a  promise, 
that  they  will  aell  wheat  to  meet  them  berors  they 
become  due.  The  price  falls,  and  the  bills  are  re- 
turned. C  and  D  then  write  to  A  and  B  to  sell 
wheat  at  some  price  to  take  them  up.  A  and  B, 
having  paid  their  bills  to  their  bankers,  continue  to 
sell  the  wheat,  and  nothing  more  ia  aaid  about  them 
nntil  C  and  D  become  insolvent,  several  montha 
itfterwards ;  snd  then  A  and  B  sue  a  party  to  one 
of  them: — Held,  that  the  circumstances  were  a 
good  defence  to  the  action.  FowUr  r.  BayUt,  1 
Law  J.  K.B.  82. 

A  partial  failure  of  the  consideration  for  a  pro- 
missory note,  is  no  answer  to  an  action  upon  it. 
And,  therefore,  where  the  consideration  expreaaed 
in  a  note,  proved  less  beneficial  than  was  eipected, 
and  the  jury  found  for  the  plaintiff, — the  Court  ra- 
fuaed  to  disturb  the  verdict.  Day  ▼.  Nix,  2  Law  J. 
C.P.  132,  and  note  to  that  case ;  9  B.  Mo.  159. 

It  is  no  answer  to  an  action,  by  the  indorsee 
•gainst  the  acceptor  of  an  accommodation  bill,  to 
ny  that  he  did  not  give  an  adequate  consideration 
for  it.     Cottar  v.  Merett,  1  Law  J.  C.P.  2,  s.  o. 

7  B.  Mo.  87. 

Where  the  consideration  for  a  nromissory  nots 
wss  expressed  to  be  for  tiie  care  and  medical  atten- 
dance of  the  maker :  it  was  holden,  that  the  oonsi- 
deration  might  be  repudiated  by  abewing  that  the 
medicinea  were  furnished  by  the  plaintiff  as  an  apo- 
thecary ;  and  in  the  absence  of  shewing  him  to  be 
within  55  Geo.  3,  he  could  not  rsoover.  Blegg  r. 
Pinhert,  1  R.&  M.  125.  [Best] 

Where  an  action  is  brought  in  this  country  on  a 
promissory  note  made  in  Scotland ;  if  then  be  any 
aifferenoe  botween  the  law  of  the  two  ooantriMf  ■■ 
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to  the  liability  of  the  defendant,  the  onua  ofproringf 
the  difference  lies  upon  the  defendant.  Arawn  r. 
Gnteey,  1  D.  &  R.  N.P.C.  41,  n.  [Abbott] 

(k)  What  recoverable. 

Interest  is  not  recoFerable  on  a  bill  of  exchange 
unless  the  bill  be  produced.  Frjfcr  r.  JBroton,  1  R.  6c 
M.  145.  [Abbott] 

A  declaration  contained  fonr  counts  on  bills  of 
exchange,  on  demurrer  and  joinder  to  the  first  two, 
and  general  issue  to  the  rest,  and  uniea  taxatio,  &c. : 
Held,  that  the  plaintiff,  having  proved  only  two 
bills,  was  not  obliged  to  place  these  to  the  counts 
demurred  to,  but  was  entitled  to  nominal  damages 
on  those  counts,  and  to  the  amount  of  the  bills  on 
the  rest  of  the  declaration.  Marehall  r.  Griffin, 
1R.&M.  41.  [Abbott] 

In  trover  for  a  bill  of  exchange,  the  iury  may,  if 
they  think  fit,  include  the  amount  of  the  interest  in 
the  damages,  and  this,  although  then  is  no  mention 
of  interest  in  the  declaration,  and  no  special  damage 
laid.     Patne  v.  PriUhtKtd,  2  C.  &  P.  558.  [Abbott] 

( 2)  Rttie  to  eompuie. 

Where  a  judgment  has  been  obtained  in  an  action 
upon  a  bill  of  exchange,  the  Court  will  not  grant  a 
rule  to  compute  principal  and  interest.  Bishop  r. 
Best,  S  Chit  SSS. 

An  affidavit  in  support  of  a  rule  to  compute,  in  an 
action  on  m*bill,  stating  that  the  action  was  brought 
upon  a  certain  iustrument  called  a  bill  of  exchange,  is 
insufficient,  the  description  being  too  generaL  Dews' 
bury  T.  WUlu,  1  M*Cle].d66. 


BLACK  ACT. 

[See  Hundred.] 

On  an  indictment  for  maliciously  killing  &c. 
eaUle,  within  9  Geo.  1,  c.  22,  s.  1 :  Held,  that  the 
malice  must  be  against  the  owner  of  the  cattle,  and 
not  against  a  servant  or  relation  of  the  owner.  But 
see  now  4  Geo.  4,  c.  54,  s.  t.  Rex  v.  Austne,  1  R. 
&  R.  C.C.R.  490. 


BONA  NOTABILIA. 
[See  Executor  and  Administrator,  and  Canal.] 


BOND. 


(A)  Validity  op. 

(B)  Execution. 

(C)  Stamp. 

(D)  Construction. 

(E)  Surety. 

(F)  Action  ON. 

(e)  Pleadings  and  Evidence, 
(b)  Assignment  of  Breachet. 
(eS  Staying  Proceedings, 
(d)  Assessing  Damages. 

(A)  Validity  or. 

Qtttfrs — Whether  a  bond,  given  by  a  married 
BBin,  to  seenrt  «  provision  for  t  woman  with  whom 


he  has  cohabited,  is  valid,  provided  that  it  is 
cnted  in  contemplation  of  the  termination,  or  after 
the  termination,  of  the  adulterous  connexion. 

Semble — Such  a  bond  is  valid,  so  far  as  it  makes  a 
provision  for  the  reputed  children  of  the  obligor  by 
the  woman  with  whom  he  has  had  the  adulterous 
intercoorae.  Knye  v.  Moore,  f  S.  &  S.  f  60,  s.  e.  as 
Knye  v.  Moseley,  3  Law  J.  Chanc.  136. 

A  married  man,  living  in  the  same  house  with  his 
wife,  cohabited  for  six  yean  with  another  woman, 
who  knew  that  he  was  married,  but  until  that  time 
had  conducted  herself  with  propriety  and  morality. 
At  the  expiration  of  that  time  he  ceased  to  cohabit 
with  her,  and  gave  her  a  bond  to  secure  an  annuity 
to  her  for  her  life,  and  the  payment  of  a  sum  of 
money  as  a  provision  for  her  children,  which  she 
had  borne  to  him  during  such  cohabitation :  Held, 
that  an  action  at  law  might  be  maintained  upon  this 
bond.  Nye  v.  Moseley,  4  Law  J.  KJB.  179,  s.  e. 
6  B.&  C.  133,  8.  o.  9  i).  &  R.  165. 

And  held,  that  she  and  her  children  might  sustain 
a  bill  which  alleging  that  the  defendant  had  made  a 
provision  for  her  and  them,  by  a  deed  duly  executed 
and  delivered,  and  praying  for  the  production  of  the 
same  :  and  that  the  person  to  whom  the  deed  was 
delivered  need  not  be  made  a  party,  the  bill  con- 
taining an  allegation  that  the  defendant  had  gotten 

it  back  into  his  possession.    v.  Moseley,  1  Law 

J.  Chanc.  18. 

In  an  action  on  an  annuity-bond,  given  by  a  man 
to  a  woman  with  whom  he  cohabits,  the  question 
for  the  consideration  of  the  jury  is,  whether,  at  the 
time  when  it  was  given,  there  was  or  was  not  an 
intention  and  agreement  to  continue  the  connexion 
in  future.  For,  if  there  was  such  intention,  and  the 
bond  was  given  in  furtherance  of  such  arrangement, 
the  plaintiff  cannot  recover.  Friend  r.  Harriseu, 
8  C.  &  P.  584.  [Best] 

A  bond  for  resigning  a  living  in  favour  of  one  or 
two  brothers  of  the  patron,  is  simoniacal  and  void, 
on  the  ground  that  such  an  agraement  ia  a  benefit  lo 
the  patron,  and  contrary  to  the  statute  31  Elix.  c.  6. 
and  (semble)  the  common  law.  Fletcher  ▼.  Sondes, 
1  Bligh,  N.S.  144,  s.  e.  3  Bing.  598. 

A  bond  by  a  suraty  conditioned  to  pay  such  earn 
or  sums  as  should  be  advanced  to  meet  bills  pf  •<• 
change  drawn  by  A  B  and  CD,  or  either  of  tkemp 
under  a  penalty  of  5000/.,  was  valid  to  the  extent  at 
the  penalty,  according  to  the  statute  44  Geo.  3, 
c  98,  although  a  7/.  stamp  only  was  attached  thereto. 
Simpson  v.  Cooke,  t  Law  J.  U.P.  74,  s.-c.  1  Bing* 
452. 

The  defendant  employed  one  White  to  job  for  him 
in  the  funds:  the  speculations  were  unfortunste; 
and  White  took  a  promissory  note  for  the  differences- 
from  the  defendant,  who  was  unable  to  pay  the 
losses.  White,  af\er  the  note  became  due,  indorsed 
it  to  the  plaintiffs.  Hie  plaintiffs  were  not  then  in- 
formed of  the  illegal  consideration  for  which  the 
note  was  given,  but  afterwards  they  were  told  so, 
and  then  they  took  a  bond  from  the  defendant  for 
the  amount:  The  Court  held,  that  the  bond  was 
void  in  law.  Amory  v.  Merryweather,  t  Law  J» 
K.B.  111,  s.  c. «  B.  &  C.  573,  s.  c  4  D.  &  R  86. 

If  a  bond  be  given  in  order  to  accelerate  a  contract 
of  marriage,  which  is  destroyed  by  the  death  of  one 
of  the  parties,  the  Court  will  order  the  bond  to  be 
given  back  to  the  donor.  Jemmittr.  Wytts,  1  Ken. 73. 
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BOND — (Execution;  Stamp;  Construction). 


A  bond  obtained  hy  t  ftther  from  his  ion,  «&  in- 
fant, for  money  advanced  to  the  latter,  for  tbe  pnr- 
cbaae  of  a  commission  in  the  army,  is  iiiTalid.  Car' 
penter  r.  Heiiot,  3  Ken.  553. 

A  bond  given  by  an  attorney,  conditioned  for 
securing  a  part  of  tbe  profits  nom  suits,  for  the 
benefit  of  an  unqualified  person,  is  illegal. 

But  where  tbe  condition  is  composed,  partly  of 
each  illegal  proTision,  and  partly  of  another,  for 
securing  to  the  same  unqualified  person  a  share  of 
profits  in  the  business,  besides  those  to  be  derived 
from  suits,  the  condition  may  stand  good  for  the 
latter ;  and  the  bond  may  be  enforced.  Cunt  r. 
Cotf§,  6  Law  J.  K.B.  140. 

(B)  Execution. 

Where  a  bond  has  been  executed  in  a  foreign 
harbour,  the  execution  of  it  cannot  be  established 
by  a  mere  formal  affidavit,  made  bv  persons  residing 
in  this  country,  swearing  facts  ot  which  they  have 
no  personal  knowledge,  nor  any  document  or  other 
■olid  information  from  which  their  belief  could  be 
derived.     The  Sydney  Cove,  2  Dods.  6. 

Semble — Where  one  of  the  plaintiffs  is  an  attesting 
witUMs  to  an  instrument,  the  proof  of  tbe  execution 
of  which  is  essential  to  the  defendant's  case,  it  is 
enough  for  the  defendant  to  prove  the  handwriting 
of  that  plaintiff.  Strange  v.  Datkwood,  3  Law  J. 
phanc.  194. 

A  bond  appearing  to  have  been  signed  and  sealed, 
and  which  was  attested  in  the  usual  form,  **  signed, 
sealed,  and  delivered,"  was  holden  sufficient  to 
raise  the  presumption,  that  everything  neceasaiy 
was  done,  although  the  subscribing  witness  could 
not  say  whether  it  was  sealed  and  delivered.  Ball 
y.  Tayiffr,  1  C.  &  P.  417.  [Best] 

(C)  Stamp. 

A  bond,  operative  only  in  a  foreign  state,  does 
UQt  require  a  stamp.  Yrisari  v.  Clement,  2  C.  &  P« 
SS3.  [Best] 

A  bond  given  to  secure  the  payment  of  damages 
to  be  recovered  upon  a  new  trial,  and  the  costs  of 
the  action,  in  the  event  of  the  result  of  a  second 
action  proving  similar  to  that  of  tbe  first,  requires 
only  a  35f.  stamp.  Lopet  v.  Ds  Taetet,  8  Taunt 
71«. 

Where  the  condition  of  a  bond  recited,  that  J  S 
had  had  a  banking  account  with  the  obligees,  and 
the  defendant  and  others  had  agreed  to  join  him  in 
the  bond,  for  the  purposes  and  on  the  conditions 
therein  contained,  and  that  it  had  been  agreed  that 
the  bond  sliould  not  prejudice  a  prior  bond  given  by 
J  S  to  the  obligees ; — and  the  condition  was,  that 
the  defendant  should  secure  to  the  obligees  any 
■urns,  which^for  ten  yaara,  they  should  advance  or 
pay  on  account  of  accepting,  inaoraing,  discounting, 
paying,  or  satisfying  any  bills  of  exchange  which 
J  S  should  from  time  to  time  draw  on  Uiem,  or 
make  payable  at  their  banking-houses,  not  ex- 
ceeding the  sum  of  5000/.  in  the  whole  ;  and  J  S 
was  previously  indebted  to  the  obligees  in  the  sum 
of  10,000/.,  of  which  the  defendant  had  no  know- 
ledge at  the  time  of  the  execution  of  the  bond ;  but 
his  accounts  were  settled  half-yearly,  and  at  the 
close,  he  was  indebted  to  the  obUgees  in  the  sum  of 
10,0002.,  but  had  paid  them  more  than  5000/.  after 
tha  execution  of  the  bond  by  the  defendant :  Held, 


first,  that  the  bond  was  properly  stamped  with  a  9L 
stamp,  within  the  statute  55  Geo.  3,  c.  184,  as  being 
a  bond  where  the  money  secured  was  limited  not  to 
exceed  a  given  sum,  viz.  the  sum  of  5000/. ;  and, 
secondly,  that  the  defendant  was  liable  to  the  extent 
of  that  sum,  as  there  was  no  agreement  between  the 
parties  that  the  pajrments  made  by  J  S  after  the 
execution  of  the  bond,  should  be  applied  to  the  new 
account  Williams  v.  RmwUnum,  3  Law  J.  C.P. 
164,  s.  c  3  Bing.  71,  s.  c.  10  B.  Mo.  362. 

A  father  conveys  an  estate  to  his  son  in  fee  by  a 
deed,  reciting  that  he  (the  father)  was  minded  and 
had  resolved  to  give  and  assure  the  same  to  bia  son, 
as  well  in  consideration  of  natural  love  and  affection, 
as  also  in  consideration  of  the  provision  which  tbe 
son  had  that  day  made  (bj  his  bond)  of  15001.  in 
augmentation  of  the  portions  of  bis  eight  sisters. 
This  is  not  a  tale  within  48  Geo.  3,  c.  149,  (sehed. 
tit  Conveyance,)  so  as  to  require  an  ad  vaiorem 
stamp-duty  in  respect  of  the  consideration.  Denn 
d.  Manifold  v.  Diamond,  3  Law  J.  K.B.  fll,  8.0. 
4  B.  &  C.  343,  a.  c.  6  D.  &  R.  338. 

(D)  Construction. 

A  was  appointed  treasurer  of  the  county  of  Mid- 
dlesex. Several  persons  entered  into  a  bcmd  for  his 
duly  accounting  for  the  money  received  by  him. 
One  in  3000/.,  Uiree  in  tOOO/.  each ;  also  C,  D,  and 
£,  in  1000/.  each,  in  the  following  words:  "for 
which  we  bind  ourselves,  and  each  of  us  for  himself, 
for  the  whole  and  entire  sum  of  1000/.  each."  The 
seal  of  C  had  been  torn  from  the  bond :  The  Court 
held,  that  the  bond  was  teteral,  and  therefore  that 
the  seal  of  one  of  the  obligors  being  taken  away,  did 
not  prevent  the  obligees  from  suing  on  it  against  D. 
Co/ZifM  V.  Ptomr,  1  Law  J.  K.B.  S13,  s.  c.  1  B.  &  C« 
682,s.c.  3D.&R.  113. 

Where,  in  the  condition  of  a  bond,  it  was  raeitod 
that  the  plaintiffs  were  shareholders  in  a  publlo 
water  company,  on  which  shares  30/.  per  cent 
had  been  paid  by  instalments,  and  that  the  plaintifi 
had  agreed  to  pay  up  the  remaining  instalments 
forthwith ;  that  certain  persons  therein  named  had 
agreed  to  purchase  these  shares  at  a  certain  sum, 
some  of  which  tor  be  secured  by  the  joint  bond  of 
one  of  such  persons,  and  the  defendant  as  his  surety ; 
and  the  condition  of  the  bond  was,  that  he  and  the 
defendant  should,  on  a  given  day,  pay  the  plaintiff 
the  amount  of  the  ahares,  togeUier  with  interest 
thereon,  from  the  time  of  the  advance  or  paymeni 
thereof  hy  the  plaintiffs :  the  latter,  being  also  ahars- 
holders  and  treasurers  of  a  stone  pipe  company, 
which  was  indebted  to  them  in  13,000/.  prevailed 
on  the  water  company  to  purchase  the  pipes  of  the 
former ;  and  to  eneot  payment  for  them,  Uie  plain- 
tiffs, without  any  calls  having  been  made,  entond 
np  in  their  books  as  paid,  the  remaining  70/.  per 
cent  due  on  the  water  company's  shares;  and 
having  made  this  entry,  paid  the  pipe  oompanyf 
deducting  and  transferring  to  their  own  account,  a 
sufficient  sum  to  discharge  tbe  debts  due  from  the 
pipe  company  to  themselves.  In  an  action  of  debt 
against  the  defendant,  for  the  sum  claimed  in  respect 
of  the  sale  of  the  ahares  of  the  water  company,  the 
jury  having  found  a  verdict  for  the  plaintiffa  :  Held, 
that  they  had  advanced  or  paid  the  money  for  the 
shares,  within  the  terms  of  the  condition  of  the  bond. 


BOND— (Surety;  Action). 
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Everett  r.  Hmre,  3  Law  J.  C.P.  t3S,  8.  c.  S  Bin§^. 
166,  ■.  c.   9  B.  Mo.  336. 

A  bond  to  secure  the  good  conduct  of  a  collector, 
under  43  Geo.  3,  c.  99,  8. 13,  may  be  declared  to 
extend  beyond  the  current  year  in  which  it  is  taken, 
although  the  collector  himself  mnst  be  annnally  ap- 
pointed. 

But  a  reappointment  for  a  subsequent  year  must 
exactly  follow  the  provisions  of  the  bond,  in  order 
to  charge  the  surety  ;  for  if  it  should  not  appear  dis* 
tinctly  that  the  reappointment  was  for  the  same  de- 
scription of  duties,  or  not  for  the  same  district  as 
those  provided  for  by  the  first  appointment,  the 
surety  will  be  dischai^^.  Abington  ▼.  Jeant,  4  Law 
J*  K«B«  186« 

Whether  a  bond  was  to  be  held  as  a  security  for 
a  debt  due  at  the  time  of  its  execution  from  some  of 
the  obligors  to  the  obligees;  or  as  a  security  for 
future  balance.  WaUter  ▼.  Hardman,  5  Law  J. 
Cbane.  39. 

An  instrument  whereby  t  party  binds  himself  and 
his  heirs  to  pay  to  another  a  certain  annual  sum,  ia 
not  like  a  bond  made  with  a  penalty,  which  can,  on 
a  forfeiture,  become  a  debt  in  law.  Morrant  ▼. 
Geugh,  6  Law  J.  K.B.  14,  s.  c.  7  B.  &  C.  Sll,  a.  c. 
1  M.  &  R.  41. 

(E)  Surety. 
[And  see  Debtor  and  Creditor.] 

A  letter  written  by  a  surety  in  a  bond,  that  hb 
will  not  be  answerable  after  the  date  of  the  letter, 
is  no  defence  to  an  action  on  the  bond,  for  a  deficit 
subsequent  to  the  letter — Semble  aliter,  if  the  letter 
be  specially  pleaded.  Hough  y,  Warr,  1  C.  &  P.  151. 
[Abbott] 

Under  a  bond  conditioned  to  pay  such  sum  or 
sums  of  money  as  should  be  advanced  to  meet  bills 
of  exchange  drawn  by  A  B  and  C  D,  or  either  of 
them,  the  surety  is  not  liable  for  the  amount  of  billa 
drawn  by  C  D  after  the  death  of  A  B.  Simpson  r. 
Cook,  2  Law  J.  C.P.  74,  s.  c.  1  Bing.  452. 

A  and  B  join  in  a  bond  to  secure  money,  bor- 
rowed by  B  for  the  use  of  a  third  person  ;  as  be- 
tween A  and  B,  A  is  only  a  surety.  Parol  evi- 
dence may  be  given  to  shew,  as  between  the  two 
co-obligors  in  a  bond,  that  one  of  them  was  only  a 
surety  for  the  other.  Bolton  v.  Cook,  3  Law  J. 
Chano.  87. 

Two  persons  gave  a  bond,  that  if  one  of  them, 
then  about  to  be  married,  should  die  and  leave  his 
wife  without  children,  that  the  heirs,  executors,  &c. 
of  the  husband,  out  of  his  effects,  should,  within 
three  months  after  his  decease,  put  out  1000^  on 
good  security,  to  be  apprqved  of^  by  two  trustees. 
The  wife  survived,  vrithout  children:  The  Court 
held,  that  the  surety  or  co-obligor  was  bound  to  find 
out  the  heir,  and  that  it  was  not  necessary  for  the 
trustees,  within  the  three  months,  to  give  notice  of 
what  security  they  approved.  Joyce  v.  Blount,  3 
Law  J.  K.B.  9. 

A  bond  conditioned  for  the  good  conduct  of  ano- 
ther person  as  clerk,  will  bind  the  estate  of  the 
obligor  after  his  death,  although  the  executor  give 
notice  to  the  obligee  that  he  will  be  no  longer  an- 
Bweiable.  Calvert  v.  Gordon,  6  Law  J.  K.B.  187, 
s.  e.'7  B.  &  C.  809,  s.  c.  1  M.  &  R.  497. 

The  liability  of  a  surety  in  a  bond  is  not  dis- 
diaiged  by  the  delay  of  tbe  creditor  in  suing  for  the 


debt,  or  by  the  circumstance  of  the  prinetptl  debtor 
afterwards  executing  to  the  creditor  another  bond 
for  a  larger  sum.     Eyre  v.  Everett,  2  Russ.  381. 

A  B  having,  by  order  of  vestry,  been  appointed 
to  the  office  of  collector  of  poor  and  church-rates,  in 
the  parish  of  X,  became  bound  with  sureties  to  the 
then  existing  churchvrardens  and  overseers  of  the 
poor  of  the  said  parish,  subject  to  a  condition  for 
making  void  such  bond,  on  his  duly  accounting  and 
paying  over  to  such  existing  churchwardens  and 
overseers,  or  their  successors,  all  such  sums  as  be 
should  receive  as  such  collector,  or  as  should  come 
to  his  hands,  pursuant  to,  and  in  the  execution  of, 
his  said  office:  Held,  that  the  office  of  church- 
wardens i^nd  overseers  being  annual,  tbe  office  of 
collector  partook  of  the  same  character,  and  the 
liability  of  the  sureties  under  such  bond  did  not 
extend  to  monies  received  by  the  collector,  on  ac- 
count of  any  year  subsequent  to  that  for  which  the 
obligee  continued  in  office.  Leadtey  t.  Evant,  t 
Law  J.  C.P.  108,  s.  c.  S  Bing.  32. 

(F)  Action  oh. 
(«)  Pleadingt  and  Emdence* 

The  defendant  having  pleaded  solvit  post  diem  to 
an  action  on  a  bond,  conditioned  for  payment  to 
third  persons :  Held,  that  it  was  a  good  plea  within 
the  4  and  5  Ann.  Giddings  v.  Giddings,  1  Ken.  335. 

If  the  condition  of  a  lx>nd  be  to  perform  seyeral 
matters,  performance  must  be  pleaded  in  the  words 
of  the  condition.  Reynold  y.  Reynold,  1  Ken.  357, 
s.  c.  Sayer,  316. 

Debt  on  a  bond,  held  subsisting ;  and  principal, 
with  interest,  to  be  paid  the  plaintiff;  circuity 
needless.    Scott  r.  Ellirs,  2  Ken.  95. 

To  an  action  on  a  bond  conditioned  for  payment 
of  an  annual  sum  to  the  parish,  in  consideration  of 
being  allowed  the  exclusive  privilege  of  collecting 
the  dust,  &c.,  the  defendant  pleaded  that  the  trus- 
tees woidd  not  permit  and  tttffer  him  to  collect,  &c.- 
It  appeared  that  after  the  contract  bad  been  entered 
into,  a  part  of  the  parish  had  been  separated  by 
another  act  of  parliament,  whereby  the  defendant 
was  prevented  from  obtaining  the  dust,  &c.  on  that 
part :  Held  that  the  plea  was  no  bar,  since  at  any 
rate  it  ought  to  have  shewn  some  positive  act  of 
obstruction ;  and  it  seems  that  the  defendant  ought 
to  have  filed  a  bill  in  equity  for  relief.  Townson  y. 
Green,  2  C.  2c  P.  110.  [Abbott] 

A  defendant  must  plead  specially  to  enable  him 
to  give  in  evidence  the  illegality  of  the  consider«- 
tion  of  a  bond.    Hanter  r,  Rowe,  2  Chit  334. 

Giving  time  to  a  principal  obligor,  cannot  be 
pleaded  as  a  defence  by  the  surety.  Daney  v.  Prsn- 
dergross,  2  Chit.  336. 

The  defendant  having  become  surety  in  a  bond 
to  the  Crown,  conditioned  that  A  B  uould,  from 
time  to  time,  durine  so  long  as  he  should  continue 
to  hold  the  office  of  clerk  in  the  Ordnance,  or  any 
other  place  in  the  said  office,  pay  the  money  receiv- 
ed by  him  to  the  treasurer.  To  a  set. /a.  alleging 
that  he  had  not  paid,  &c.,  the  defendant  pleaded 
performance ;  the  plaintiff'  replied  that  the  principal 
was  at  the  time,  &c.  a  clerk,  to  wit,  second  clerk 
in  the  Ordnance  Office,  and  continued  in  the  office 
of  such  clerk  for  the  space  of  four  years,  and  until 
afterwards,  to  wit,  on  the  3lBt  January  1810,  the 
principal  became,  and  was  chief  or  first  derk  in  the 
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■aid  office,  ind  lo  eontiiiaed  till  the  lerenl  defkolti, 
&o. ;  end  that  wbilet  he  ao  continued  chief  or  firat 
clerk,  he  receired  monej  which  be  did  not  pay  over 
to  the  treaaurer  of  the  Ordnance.  Secondly,  that 
on  the  6th  January  1818,  the  principal  gaye  to  the 
treaaurer  of  the  Ordnance  an  account  of  the  moniea 
receired  by  him  aa  auch  clerk,  and  of  the  balance  of 
eaah  then  in  hia  handa  on  auch  account,  and  that  be 
(the  principal)  ought  to  baye  paid  and  delivered  up 
■nch  balance  to  the  treaaurer,  but  did  not.  Thirdly, 
that  the  principal,  after  the  making  the  aaid  bond, 
and  whilat  he  ao  continued  clerk  aa  aforeaaid,  re- 
ceived money  belonging  to  hia  Majeety  in  hia  aaid 
office  of  Ordnance,  a  great  part  of  whion  he,  aa  auch 
olerk,  ought  to  hare  paid  on  the  6th  of  January 
1818,  to  the  aaid  treaaurer,  bat  did  not  Fourthly, 
that  after,  &c.  to  wit,  on  the  aaid  6th  of  January, 
the  principal  nre  in  an  account  of  money  receired 
and  paid  by  him  ^the  principal),  ao  being  a  olerk  in 
the  aaid  office,  ana  of  toe  balance  of  caab  then  in  hia 
handa,  on  auch  account,  which,  although  it  waa  the 
duty  of  the  principal,  aa  auch  clerk  aa  aforeaaid,  to 
pay  orer,  &e.  he  did  not,  &e.  contrary  to  hia  duty 
aa  a  clerk  in  the  office.  Rejoinder  aa  to  the  firat 
breach  aaaigned  in  the  replication — that,  at  the  time 
&c.  the  principal  waa  a  dark  in  the  aaid  office,  ris. 
aecond  derk,  and  that  he  continued  therein  until 
he  became  firat  clerk  in  manner  and  form,  &c«,  and 
that  he  waa  and  continued  firat  clerk  till  the  S6th 
of  February  1810,  when  he  waa  dismiaaed  from  hia 
aaid  place  or  office  witbeut  the  knowledge  of  the 
defendant,  and  without  notice  to  him ;  and  that,  aa 
to  part  of  the  money  alleged  to  bare  been  receired 
by  the  principal  whilat  he  ao  continued  auch  firat 
clerk,  ris.  one  hundred  pounda,  the  aame  waa  re- 
oeired  by  him  wbilat  he  waa  and  continued  auch 
firat  clerk,  and  in  the  capacity  of  and  aa  auch  fixat 
dark  aa  aforeaaid ;  but  uat  the  reaidue  waa  re- 
ceired by  him,  not  in  the  capacity  of  and  aa  auch 
clerk  aa  aforeaaid,  but  by  rirtue  of  and  under  an- 
other and  different  office,  which  he  then  and  there 
held,  wbilat  he  continued  auch  derk  aa  aforeaaid ; 
and  that  the  aaid  part  thereof  (the  hundred  pounda,) 
had  been  duly  applied  accordingly,  &0.  Secondly, 
that,  at  the  time  &c.  the  prinapal  waa  a  clerk  m 
the  aaid  office,  and  ao  continued  till,  &c. — the  like 
allegation  aa  in  the  firat  rejoinder,  atating  alao  the 
diamiaaal  to  hare  been  on  the  Sd  of  March,  in  the 
aame  year,  and  arerring  that  the  principal  had  duly 
accounted  for  and  paid  all  auch  money  aa  he  had 
receired  in  hia  capacity  of  and  aaeuch  clerk  aa  afore- 
aaid, accordiugly,  &c  The  third  and  fourth  re- 
joinden  were  aimilar  to  the  preceding  aurrejoinder 
to  the  firat ;  and  iaaue  thereon,  and  demurrer  to  the 
aecond,  third,  and  fourth  rejoinder :  It  waa  bolden, 
that  theae  rejoindera  could  not  be  auatained,  and 
conaequently  Uie  demurrer  moat  be  allowed.  Rue 
v.  Forman,  1 1  Price,  550. 

An  atteating  witneaa  muat  be  called  to  prore  the 
execution  of  a  deed,  or  hia  abaence  muat  be  weU 
accounted  for ;  hence,  where,  in  an  action  on  a  bond, 
it  waa  awom  that  the  atteating  witneaa  kept  out 
of  the  way  to  aroid  an  arreat-*the  reaaon  waa  holden 
auffident;  and  the  Court  granted  a  new  trial,  aa 
eridence  of  hia  handwriting  had  been  receired. 
Pytt  r.  Gnfith,  6  B.  Mo.  &S8. 

If,  in  an  action  on  a  bond  giren  by  the  auretiea  of 
«  collector  of  taxea,  there  be  oreaohea  aaaigned,  that 


the  collector  did  not  pay  orer  money  xeoeired,  and 
that  he  did  not  duly  demand  and  enforce  pajrmeat 
of  the  tazea,  it  ia  not  neceaaary,  on  the  part  of  the 
plaintiff,  to  prore  exactly  what  money  he  receired ; 
for  if  it  be  prored  that  he  waa  to  collect  a  certain 
aum,  and  that  he  paid  orer  a  amaller  aum,  and  did 
not  take  proper  etepa  to  exonerau  Atauaff  from  the 
reddue,  the  plaintiff  will  be  entitled  to  reoorer. 
Omitting  a  word  where  the  context  anppliea  it,  or 
inaerting  a  wrong  word,  where  the  context  correcta 
the  miatake,  ia  no  rariance.  Therefore,  if,  on  oyer 
of  a  bond,  the  obligeea  are  deecribed  aa  commia- 
monera  acting  under  an  act  of  Parliament  for  the 
rqpilation  of  dntieaon  aaaeaaed  taxea,  and  in  the 
bond  the  dutiea  are  atated  to  be  dutiea  tf  aaaeaaed 
taxea,  thia  ia  no  rariance.  Lovelatid  r.  Knight,  5 
C  &  P.  106.  [Tenterden] 

An  action  of  debt  on  reoognixance  of  bail,  taken 
before  a  conunianoner  in  the  country,  muat  dearly 
abew  that  the  commiaaioner  had  authority.  BaiUy 
r.  Pottingir,  6  Law  J.  K.B.  lit. 

(6)  Atdgnmrntt  of  Breaelmm 

Where  a  defendant  pleaded  to  a  declaration  on 
bond  that  all  auma  of  money  which  became  due  on 
the  bond  were  paid:  Held,  that  the  plaintiff  might 
reply  geneidly,  negativing  the  allegation  in  the 
worda  of  the  plea,  without  aasigning  any  apecid 
breach.    Tunur  r.  M'Nomara,  t  Chit.  697. 

In  debt  on  a  bond,  the  condition  waa,  that  the 
defendant,  who  waa  appointed  agent  of  a  regiment, 
abould  well  and  duly  pay  all  auch  aum  or  aunu  of 
money,  aa  be  ahoold  recdre  from  the  Paymaater 
Genenl,  for  the  uae  of  the  re^pment,  and  fiutbfully 
account  and  indemnify  the  plaintiff:  Plea,  a  gene- 
nl performance ;  and  that  the  plaintiff  waa  not 
damnified :  Replication,  that  the  defendant  receired 
from  the  Paynnater  Generd,  for  and  on  account  of 
the  regiment,  aererd  auma  of  money,  bat  that  the 
defendant  had  not  pdd  them.  On  demurrer  it  waa 
holden  that  the  breach  waa  auffidently  aaaigned. 
ComwaUii  r.  Savory,  t  Ken.  49f ,  a.  c.  S  Burr.  77S. 

In  aaaigning  the  breach  of  condition  of  a  bond 
conditioned  for  the  sood  conduct  of  a  derk,  the 
pldntiff  ia  not  bound  to  aet  out  the  namea  of  the 

Craona  from  whom  it  ia  charged  that  money  baa 
en  receired  and  not  accounted  for,  dthoogh  the 
clerk  waa  dead  at  the  time  of  the  commencement  of 
the  action. 

Where, in  auch  enaction,  the  defendant  aoogbtto 
force  the  pldntiff  to  aet  out  the  namea  and  auma,  by 
profeedng  in  hia  rejoinder,  to  eet  out  a  few  namea 
and  auma,  and  arerring  a  due  performance  of  the 
condition  aa  to  thoae ;  to  which  the  pldntiift  aur- 
rejoined,  that  ther  proceeded  in  reapect  af  the  not 
accounting  by  the  clerk  for  other  and  different 
auma :  It  waa  bdd,  on  demurrer,  that  the  aurre- 
jdnder  waa  good,  without  giring  the  namea  and 
auma ;  that  it  contained  no  new  matter,  and  there- 
fore properly  concluded  to  the  country,  and  not  to 
the  court.  Cohort  r.  Gordon,  6  Law  J.  K.B.  187, 
a.  C.7  B.&  C.  809,  a.  o.  1  M.  &  R.  497. 

(c)  Staying  Proeeodingt, 

A  aum  of  money,  aecured  by  a  bond,  waa  made 
payable  by  inatalmenti,  on  condition,  that  if  any 
one  inatdment  waa  not  pdd  at  the  time  it  became 
due,  then  that  the  whde  aum  ahoold  be  payable* 
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The  Court  on  the  tppeannee  of  fraud,  in  not  ae- 
eepting  sn  insUlment  when  offered,  stayed  elecu- 
tion,  but  ordered  tke  judgment  to  stand  as  a  secn- 
rity.     Stafford't  ctue,  1  Law  J.  K.B.  54. 

is  an  action  on  a  bond,  the  Court,  at  the  instanee 
of  the  defendant,  referred  it  to  the  Master  to  ascer- 
tain what  was  due,  and  stayed  the  proceedings  in  the 
meantime.    Smith  v.  AUop,  M'Cleh  309. 

(d)  Attetting  Damagei. 

On  a  writ  of  inquiry  to  assess  damages  on  a  bond 
to  replace  stock,  it  was  bolden  that  the  price  should 
be  taken  on  the  day  before,  or  actual  day  of,  the 
execution  of  the  writ  of  inquiry.  Harriton  v,  Har- 
ritom,  1  C.  &  P.  412.  [Best] 

If  a  bond  be  conditioned  for  the  same  amount  as 
the  penalty,  with  lawful  interest,  the  plaintiff  is 
entitled  to  recover  the  amount  of  damages  laid  in 
the  declaration,  though  it  exceed  the  penalty. 
Frtmeit  r.  Wilton,  1  R.  &  M.  105.  [Littledale] 

In  an  action  of  debt  on  a  bond  to  secure  toe  re- 
payment of  money  with  interest,  the  plaintiff  can 
only  recover  the  amount  of  the  penalty,  with  one 
shilling  for  the  detention  of  the  debt.  HtUen  v. 
ArdUy,^  C.  &  P.  12.  [Tenterden] 


BOTTOMRY. 
[See  Insurance.] 


BRAWLING. 
[See  Church.] 


BRIBERY. 
[See  Parliament.] 


BRIDGE. 


If  no  one  be  bound  by  tenure  or  prescription  to 
repair  a  bridge,  it  shall  be  repaired  by  the  inhabi- 
tants of  the  county  wherein  it  is  situate. 

But  arches  which  have  been  erected,  or  serve  for 
the  purpose  of  draining  lands  on  each  side  of  t 
pobhc  road  at  times  of  inundation,  and  are  not  ab- 
solutely essential  to  the  passage  along  that  road, 
will  not  be  considered  as  bridges,  or  as  forming  part 
of  a  bridge,  unless  it  shall  appear  that  they  have 
always  been  repaired  by  the  county. 

Semblg — that  they  ought  to  pass  over  some  branch 
or  channel  of  a  river,  in  order  to  come  within  the 
legal  definition,  and  to  render  the  county  liable. 
Rex  T.  Ojcfordthire,  5  Law  J.  M.C.  227. 

To  constitute  a  public  bridge  it  need  not  be  always 
open ;  therefore,  where  a  bridge  was  only  open  to 
the  public  on  occasional  floods,  it  was  bolden  that 
the  county  were  liable  to  repair,  it  being  a  public 
bridge.  Rex  r.  the  Inhabitants  rf  Devon,  1  R.  & 
M.144.  [Abbott] 

The  inhabitants  of  a  county,  who  are  liable  to 
repair  a  bridge,  are  not,  by  the  common  law,  bound 
to  wid«n  it.     Rex  r,  the  InhaHfiianti  rf  Devon, 


4 Law  J.K.B.S4,  s. 0.4  B. & C. 670,s.o.  7 D.  & R 
147. 

Indictment  ag^nst  a  county  for  not  repairing  a 
bridge  in  a  public  highway.  PUa — ^that,  by  a  cer- 
tain act  of  parliament  for  improving,  &c«  this  road, 
certain  trustees  were  directed  to  lay  out  the  tolls 
thereby  granted  in  repairing  the  roads,  and  were 
empowered  to  make  and  repair  bridges ;  that  the 
bridge  in  question  was  erected  by  the  trustees  by 
virtue  of  that  act,  and  that  the  trustees  were  liable, 
and  ought  to  repair.  Replication,  that  the  trustees 
were  not  liable  to  repair :  Held,  that,  the  bridge 
being  in  the  first  instance  built  for  pnblio  pujrposes, 
and  not  for  private  convenience,  ia  a  public  hiefa- 
way,  the  county  was  not  exonerated  from  ttiat 
oommon  law  liability  to  repair  it  which  attached  as 
soon  as  it  was  built  The  plea  was  also  bad,  because 
it  did  not  allege  that  the  trustees  had  funds  sufficient 
for  the  repair  of  the  bridge,  and  for  the  other  pur- 
poses for  which  the  tolls  were  imposed ;  and  even 
if  that  fact  had  been  alleged  and  proved,  the  county 
would  be  liable,  and  would  be  left  to  their  remedy 
over  against  the  trustees,  by  indictment,  for  not  re- 
pairing the  bridge.  Rex  v.  Oxf'ordihire,  5  Law  J. 
k.B.  128,  s.  0. 4  B.  &  C.  194,  s.  c.  6  D.  &  R.  9SU 

On  SB  indictment  stating,  that  a  certain  bridge, 
within  the  parishes  of  P  and  M,  was  out  of  repair, 
and  that  the  inhabitanta  of  P  and  the  township  of 
M  were  liable,  and  ought  to  repair  the  iwme  ratione 
tenure :  Held  defective,  as  it  did  not  aver  that  the 
bridge  was  situated  within  the  township  of  M. 
Rex  V.  Machynlleth  and  Pennegoet,  2  B.  £c  C.  166, 
s.  0.  3  D.  &  R.  388. 

It  is  with  great  reluctance  that  the  Court  stays 

r'udgment  in  an  indictment  for  not  repairing  a 
ridge ;  and  when  they  do,  it  will  not  be  stayed 
generally,  but  merely  until  further  order ;  and  if  the 
trial  of  another  indictment  is  not  proceeded  on  with 
all  dispatch,  judgment  will  be  given.  Rex  v.  South' 
ampton,  2  Chit  213. 


ii 


BRITISH  MUSEUM. 
[See  Copyright.] 


BROKER. 
[See  Principal  and  Agent.] 


BULL  BAITING. 
[See  Cattle.] 


BURGLARY. 

[See  Stat  7  &  8  Geo.  4,  o.  29,  s.  11, 12.— 5  Law  J. 

Stat  30.] 

An  oat-house  in  the  yard  of  t  dwelling-house, 
enclosed  by  a  wall  and  gates,  is  a  mansion  in  which 
burglary  may  be  oommitted.  Rex  v.  Walters,  1  R. 
&  M.  13 ;  [but  see  s.  13.  of  7  &  8  Geo.  4.] 

A  building  separated  from  the  dwelling-house  by 
a  publio  road  however  narrow,  will  not  be  parcel  of 
the  dwwUittg-hooM,  if  there  is  no  oomaum  fenos  or 
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foof  to  eonnect  tbem,  though  it  beheld  by  the  Mme 
tenure,  and  though  some  of  the  offices  necesiaiy  to 
the  dwelling-house  adioin  it,  and  though  there  be 
an  awning  ezteuding  from  it  to  the  dwelling-hooae. 
[See  7  &  8  Geo.  4,  c.  29,  a.  13.]  fiut  if  it  is  made  a 
ueeping-place  for  any  of  the  senrauts  of  the  dwel- 
ing-bouse,  it  may  be  deemed  a  distinct  dwelling- 
boose.    Bex  T.  Wettwood,  1  R.  &  R.  C.C.R.  495. 

If  the  owner  of  a  house  suffer  a  person  to  lire  in 
it  rent  free,  it  may  be  stated  to  be  that  person's 
boose ;  snch_peraon  is  tenant  at  will.  Rtx  ▼.  Col^ 
|f»,  1  R.  &  R.  C.C.R.  498. 

If  the  owner  of  a  cottage  lets  one  of  his  workmen 
wifh  his  family  lire  in  the  cottage  free  of  rent  and 
taxes,  and  he  UTes  there,  principally  if  not  wholly 
for  bis  own  benefit,  it  may  oe  described  as  the  work- 
nan's  dwelUng-hoose.  Hex  t.  Jcbling,  1  R.  &  R. 
CCR.  525. 

Where  a  burglaiy  was  committed  in  a  house,  in 
which  a  serranthad  the  exclusire  possession,  though 
he  paid  no  rent :  It  was  holden  to  be  well  laid  in 
the  indiotnent,  as  the  property  of  the  semnt.  R§x 
T.  CmmfiM,  R.  &  M.  C.C.R.  4t. 

Where  a  senrant  lived  in  his  master's  warehouses, 
and  paid  a  yearly  rent :  It  was  holden  that  an  in- 
dictment for  burglaiy,  laying  the  premises  in  the 
eerrant,  wns  correct     Rex  r.  Jarvit,  1  R.  &  M. 

\Vhere  a  married  woman  lived  apart  from  her 
bnsband,  upon  an  income  ariaing  nrom  property 
nested  in  trustees  for  her  separate  use  :  Held,  that 
SI  house,  which  she  had  hired  to  live  in,  was  pro- 
perly described  as  her  husband's  dwelling-house, 
though  she  paid  the  rent  out  of  her  separate  pro- 
perty, and  tne  husband  had  never  been  m  it.  Rcr 
T.  French,  1  R.  &R.  C.C.R.  491. 

Held,  that  the  house  of  a  huaband,  in  which  be 
allowed  his  wife  to  live  separate  from  him,  might  be 
described  as  the  boose  of  the  hosband,  though  the 
wife  lived  there  in  adulteiy  with  another  man,  who 
paid  the  house-keeping  expenses ;  and  though  the 
Lusband  suspected  a  criminal  intercourse  b^ween 
hiB  wife  and  the  other  man  when  he  allowed  her  to 
Uve  separate.  jRes  v.  Wilford,  1  R.  &  R.  C.C  JL 
517. 

If  several  persons  tske  distinct  apartments  in  a 
bouse,  and  the  owner  does  not  reside  therein,  an  in- 
dictment for  burglary  may  describe  each  apartment 
as  the  dwelling-house  of  each  individual.  Rex  v. 
Baiiey,  R.  &  Bl  C.C.R.  fS. 

If  there  be  an  aperture  in  a  cellar  window  to 
ndmit  light,  through  which  a  thief  enters  in  the 
nigbt,  this  is  not  burglary.  Rex  ▼.  Lewis,  2  C.  &  ^. 
6t8.  [Vaugfaan]* 

Where,  in  bieaking  a  window  in  order  to  steal 
property  in  the  bouse,  the  prisoner's  finger  went 
witnin  the  bouse :  Held,  that  there  was  a  sufficient 
entry  to  constitute  a  burglaiy.  Rex  v.  Davii,  1  R. 
&R.C.C.R.499. 

A  person,  by  bresking  a  glass  window,  and  put- 
ting in  his  hand,  in  order  to  open  the  abutter,  which 
be  could  not  succeed  in  doing,  held  guilty  of  a  bur- 
glary.   Hex  V.  Perh,  1  C.  &  P.  300.  [Park] 

tfpon  an  indictment  for  burglary  and  larceny 
against  two,  one  may  be  found  guilty  of  the  burglary 
and  Ivceny,  and  the  other  of  the  larceny  only. 
Bex  w.Butterworth,  1  R.  &  R.  C.C.R.  5S0. 

On  an  ii^dictment  tat  burglary,  by  breaking  into 


a  house  in  the  night-time,  and  stealing  to  the  valoe 
of  5/.  or  more,  the  prisoner  may  be  convicted  of 
burglary,  or  of  housebreaking,  under  the  stat.  7  &  8 
Geo.  4,  c.  29,  s.  12,  or  of  stealing  in  a  dwelling- 
house  to  the  value  of  5L  Rex  v.  Compten,  3  C.  &  P. 
418.  [Gaselee] 


BURIAL. 
[See  Church.] 

The  right  of  burial  in  a  chancel  may  be  prescribed 
for,  as  belonging  to  an  ancient  messuage.  Waring 
T.  Griffith,  2  Ken.  183,  s.  c.  1  Burr.  440. 

It  is  not  unlawful  to  buxy  in  an  iron  eoffin, 
but  churchwardens  may  demand  a  higher  pecuniary 
recompense  for  its  admission.  GiUiert  t.  Butzard, 
S  Phil.  335. 

It  is  the  duty  of  a  minister  of  the  establiahed 
church  to  bury  the  child  of  a  dissenter.  Kemp  v. 
Hiekt,  3  Phil.  264. 

Semble,  that  though  the  freehold  of  the  church  he 
in  the  rector  for  the  time  being,  he  cannot  grant  an 
exclusive  right  of  burial  for  the  family  of  any  par- 
ticular individual,  in  any  part  of  the  church,  with- 
out a  previoua  faculty  authorising  him  to  do  so. 

But,'  if  he  can,  such  an  exclusive  right  cannot  be 
created  eiceptby  deed.  Bryan  v.  WhittUr,  6  Law  J. 
K.B.  302,  s.  e.  8  B.  &  C.  288,  a.  c.  2  M.  &  R.  318. 


BYE  LAW. 
[See  CoRPORATioii.] 


CANAL. 
[See  Poor  Rate,  and  Principal  and  AoBirr.] 

Where  it  was  directed  by  a  canal  act,  that  no 
boat  of  less  burthen  than  20  tons,  or  which  should 
have  a  loading  of  20  tons  on  board,  ahould  be  per- 
mitted to  paas  through  any  of  the  locka,  but  on 
Eiyment  of  tonnage  equal  to  a  boat  of  20  tons : 
eld,  thatl>y  this  clause  no  toll  was  imposed  upon 
empty  boats.  The  Leeds  and  Liverpool  Canal  Cm^ 
pany  v.  HuttUr,  2  D.  &  R.  556,  s.  c  1  B.  &  C.  424. 

All  the  holders  of  shares  in  a  canal  have  a  com- 
mon intereat  in  the  due  execution  of  the  act  of 
parliament  which  regulatea  its  management ;  and 
one  ahareholder  may  file  a  bill  on  behalf  of  himself 
and  the  other  abareholders,  to  set  aside  an  agree- 
ment inconaistent  with  the  act,  even  though  many 
of  the  shareboldera  may  think  it  for  their  advantage 
to  adhere  to  the  agreement 

An  agreement,  not  warranted  by  the  act,  will  not 
be  rendered  valid  by  the  consent  and  concurrence 
of  even  all  the  shareboldera,  if  it  tends  to  deprive 
the  public  of  any  advantage  which  the  public  other- 
wiae  might  or  would  have  enjoyed  under  the  prori- 
sions  of  the  act.  Gray  v.  Chaplin,  3  X<aw  J.  Ubanc 
161,  S.C.  2S.&S.  267. 

A  canal  was  made  under  the  23  Geo*  3,  which 
gave  the  proprietors  power  to  appropriate  the  water 
raised  by  engines  trom  mines  within  one  thou- 
sand yarda  of  the  canal,  provided  the  produce  of 
such  mines  were  carried  along  some  p^rt  of  the 
canal.  A  canal  bed  been  made  under  the  8 
Geo.  3,  which  ooatiined  no  sooh  daose.     By  the 
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f4  Geo.  S,  these  canals  were  incorporated,  wbich 
statute  directed  that  they  should  be  g^ovemed  by 
theiY  respective  acts  of  parliameDt:  Held,  that  to 
entitle  the  owners  of  the  canal  under  the  25  Geo.  3. 
to  the  water,  it  must  appear  that  the  whole  produce 
of  the  mine,  and  not  some  part,  was  carried  along 
the  canal ;  and  shewing-  that  the  whole  produce  from 
fbe  mine  was  carried  along  the  canal  made  under 
(he  8  Geo.  3.  is  of  no  avail.  The  58  Geo.  3.  recites 
the  8  Geo.  3,  tS  Geo.  3,  and  S4  Geo;  3,  and  sajs, 
that  the  canals  incorporated  thereby  shall  be  subject 
to  an  the  clauses  of  the  25  Geo.  3.  and  24  Geo.  3  : 
Held,  that  the  privilege  given  by  the  13  Geo.  3,  as 
to  the  water,  was  not,  by  the  58  Geo.  3,  extended 
to  canals  made  under  the  8  Geo.  3,  because  it  would, 
by  matter  ex  post  facto,  cast  a  considerable  burden 
upon  the  proprietors  of  mines.  Finch  r.  Birmingham 
Cavttl,  5  Law  J.  K.B.  17,  s.  c.  5  D.  &  C.  820,  s.  c. 
8  D.  &  K.  680. 

Semble,  that  shares  in  a  canal  company  (which, 
by  the  act  creating  the  company,  are  declared  to  bo 
peiaottal  property)  are  bona  notabilia  in  the  diocess 
wherein  the  testator  died,  and  wherein  the  shares 
are  registered  at  the  office  of  the  Company,  although 
the  canal  may  pass  through  other  diocesses.  The 
f^^^g  y*  the  Worcftttr  and  Birmingham  Canal,  6 
Law  .T.  K.B.  173,  s.  c.  1  M.  &  R.  529. 


CAPTURE. 
[See  Prize.] 


CARRIERS. 

(A)  Who  are. 

(B)  LlABUITY. 

(C)  Notice  limiting  REsroNSiBRiTY. 

(D)  Actions  against, 
(fl)  Form  of, 

(ft)  Pleading  and  Fvidenet, 


(A)  Who  are. 

The  driver  of  a  stage  van,  travelling  to  and  from 
London  to  York,  is  a  common  carrier  within  the 
meaning  of  the  3  Car.  1,  c.  1,  and  subject  to  the 
penalties  thereof  for  travelling  on  Sunday.  The 
King  y.  Middleton,  2  Law  J.  K.B.  220,  s.  c.  3  B.  & 
C.  164,  s.  e.  4  D.  &  R.  824. 

But  the  owner  of  a  stage-coach  is  not  within  that  , 
act,  or  29  Car.  2,  o.  7.   Sandeman  v.  Breach,  5  Law 
J.  K.B.  298, 8.  c.  7  B.  &  C.  6 ;  po9t,  B. 

(B)  LiABiLrrr. 

[See  Ship  and  Shipping.] 
Where  A,  one  of  several  partners,  carriers,  was 
in  the  habit  of  keeping  wool  in  his  warehouses  at 
Tj  until  it  was  convenient  for  the  customer  to  receive 
it;  and  afler  the  partnership  was  dissolved,  and 
notice  to  the  customer,  the  wool  was  destroyed  in 
the  warehouse  by  fire  :  Held,  that  upon  the  goods 
being  received  into  A's  war^ouse,  under'a  special 
agreement  with  the  veudot,  the  liability  of  the 
partners,  as  carriers,  ceased ;  and  that  he  did  not 
retain  it  as  one  of  the  carriers,  but  as  a  warehouse- 
nan  ; — having,  therefore,  settled  the  loss  with  the 
vendor,  he  was  not  entitled  to  contribution,  in 
settling  the  accounts  with  his  partners ;  and  it  seems 
he  wooid  not  have  been  liable  for  the  loss,  in  the 
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character  of  a  warehouseman.  In  re  Wtbb,  8  Ttant 
443,  s.  c.  2  B.  Mo.  500. 

Where  a  bailee  has  an  order  given  to  him  prior  to' 
the  delivery  of  goods,  which  goods  are  to  be  dealt 
with  in  a  particular  manner,  to  which  the  bailee 
assents  ;  a  duty  arises  on  his  part,  on  the  receipt  of 
the  goods,  to  deal  with  them  aocoiding  to  the  order 
previously  given  and  assented  to,  and  the  law  infers 
an  implied  promise  by  him,  that  he  will  perform 
such  duty  :  Hence  it  was  held,  that  an  allegation, 
"  that  in  consideration  plaintiff,  at  the  request  of 
defendant,  had  caused  to  be  shipped  on  board  of  the 
defendant's  vessel  a  quantity  of  wheat,  to  be  car- 
ried safely  to  W  T,  for  freight  to  be  therefore  paid, 
defendantundertook  to  carry  safely,"  was  supported 
by  evidence  of  the  defendant's  having  admitted  an 
undertaking  to  carry,  though  it  appeared  that  all 
the  wheat  was  not  put  on  board  until  die  day  after 
such  admission.  Streeter  v.  Horloek,  1  Bing.  34, 
s.  c.  7  B.  Mo.  283. 

An  undertaking  by  a  carrier  to  convey  notes' 
from  L  to  D,  "  unless  fire  or  robbery  should  hap* 
peu :"  Held,  where  the  defendant  had  placed  them 
in  bis  desk,  and  during  his  absence  for  a  short  period 
they  disappeared,  not  to  be  a  loss  within  the  excep- 
tion. Latham  v.  Stambury,  3  Stark.  143.  [Abbott] 

Every  coach-proprietor  warrants^  to  the  public^ 
that  his  stage-coach  is  equal  to  the  journey  it  under* 
takes ;  therefore  it  is  the  duty  of  such  proprietor  to 
examine  it  previous  to  the  commencement  of  every 
journey ;  and  if  he  does  not  make  that  inspection, 
and  an  injury  is  sustained  by  a  passenger,  he  is 
guilty  of  gross  negligence,  for  which  an  action  may 
be  supported.  Bremner  v.  Williams,  1  C,  &  P.  414. 
[Best] 

A  person  travelling  by  a  stage-coach  wished  to 
alight  before  the  end  of  the  stage.  As  he  called  to 
the  coachman,  he  began  to  descend.  Whilst  get- 
ging  down  the  side  of  the  coach,  he  was  hurled  by 
the  motion  of  it  to  the  ground,  and  severely  hurt : 
The  Court  held,  that  it  was  the  duty  of  the  coach- 
man  to  stop  immediately  that  he  was  desired  by  a 
passenger,  and  that  the  plaintiff  was  entitled  to 
damages  in  an  action  for  negligence.  Griffin  r. 
Ironmonger,  4  Law  J.  K.B.  28. 

Where,  in  an  action  brought  by  a  passenger  against 
the  proprietor  of  a  stage-coach  for  the  negligence  of 
his  coachman,  it  appeared  that  a  cottage  which  stood 
by  the  road-side  had  been  removed  without  the 
knowledge  of  the  coachman,  who  passed  the  spot 
in  a  moonlight  night,  and  drove  over  the  rubbish, 
without  the  limits  of  the  road :  Held,  that  it  should 
have  been  left  to  the  jury  to  say,  whether  the 
coachman  hiad  thereby  been  guilty  of  negligence ; 
and  the  judge  having  stated  that  as  the  coachman 
had  gone  out  of  the  road,  the  plaintiff  was  entitled 
to  a  verdict,  the'Court  granted  a  new  trial.  Crofti 
v.  Waterhouie,4tLzw  J.  C.P.  75,  s.  c.  3  Bing.  319. 

It  seems  t6  be  the  duty  of  a  carrier  to  deliver 
goods  at  the  residence  of  the  party  to  whom 
directed,  and  having  once  done  so,  his  obligation  is 
at  an  end,  whether  received  or  not ;  where,  how- 
ever  the  goods  having  been  taken  back  to  the  ware- 
house, were,  upon  application,  refused  to  be  deliver- 
ed, on  the  ground  of  a  lien  for  a  balance,  and  not 
on  the  ground  of  having  been  once  tendered, — it  was 
holden,  to  be  awaiver  of  any  termination  of  the  origi- 
nal fontract,  and  the  liability  to  bo  continuing  until 
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•ctoal  delireiy.  Starr y,  Crowley,  lM'C1el.&Y.129. 

TroYer  lies  against  a  carrier  for  Uie  delireiy  of 
goods  otherwise  than  at  the  place  to  which  they  are 
directed. 

Where  the  defendants  had  received,  as  carriers,  a 
hox  directed  to  "  J.  West,  Esq.  97,  Great  Winches- 
ter-street, London,"  and,  finding  the  bouse  shut  np, 
afterwards  delivered  the  box  to  a  person  at  St. 
Albans,  calling  himself  West :  Held,  that  this  was 
A  mis-delivery,  for  which  the  defendants  were  liable 
in  trover,  (although  West  was  the  person  for  whom 
the  box  was  intended),  West  being  a  swindler,  and 
the  property  in  the  goods  not  having  passed  to  him, 
•s  he  had  obtained  Siem  from  the  plaintiff  by  fraud. 

Held,  also,  that  it  was  properly  left  to  the  jury  to 
say,  whether  the  defendants  had  delivered  the  box 
according  to  the  course  of  their  business  as  carriers. 
Stq>henson  r.  Hart  ^  Waterhoute,  6  Law  J.  C.P.  97, 
s.  c  4  Biag.  476,  s.  c.  1  M.  &  P.  357. 

If  a  parcel  be  given  to  a  waggoner  for  him  to 
carry  for  his  own  gain,  and  not  for  the  profit  of  his 
master,  the  master  is  not  liable  in  case  the  parcel 
be  lost.  If  a  box  of  clothes,  packed  by  the  party's 
own  hand,  be  sent  by  a  carrier,  and  lost,  the  judge 
will  recommend  the  juxy  to  give  the  fair  value  of  it 
io  damages,  although  what  particular  articles  the 
box  contained  cannot  be  prored.  Butler  v.  Basing, 
<C.&F.  613.  [Garxowj 

If,  before  sending  goods  by  t  carrier,  the  sender 
applies  at  his  wharf  to  know  at  what  price  certain 
goods  will  be  carried,  and  he  is  told  by  a  clerk  who 
IS  transacting  business  there,  2<.  6d.  per  cwt«  and 
on  the  faith  of  this  he  sends  the  goods,  the  carrier 
cannot  charge  more«  although  it  be  proved  that  the 
carrier  had  previoudy  ordered  his  clerk  to  charge 
all  goods  according  to  a  printed  book  of  rates,  in 
which  St.  6d,  per  cwt  was  set  down  for  goods  of 
the  sort  in  question.  Winhfield  v.  Paekington,  9 
C.  &  P.  599.    [Tenterden] 

The  owner  of  a  stage-coach  is  not  within  3  Car. 
1,  c.  1,  or  29  Car.  3,  c.  7  ;  and  therefore,  an  action 
may  be  maintained  against  him  for  neglecting  to 
take  a  person  who  had  engaged  a  place  on  a  Sunday. 
Sandeman  r.  Breach,  5  I^w  J.  K.B.  298,  s.  c.  7  6. 
&  C.  96. 

(€)  Notice  limiting  Responsibility. 

4 

In  an  action  against  a  coach-proprietor  for  the 
loss  of  a  parcel,  it  was  proved  ror  the  defendant, 
that  the  plaintiff  had  for  three  years  taken  in  » 
weekly  newspsper,  in  which  the  defendant  had 
regularly  inaerted  a  notice,  that  he  would  not  be 
responsible  for  any  parcel  above  the  value  of  5/. 
unless  eotered  and  paid  for  accordingly :  Held,  that 
such  evidence  was  not  sufficient  to  ihew  that  the 
plaintiff  had  knowledge  of  such  notice  at  the  time  of 
the  delivery  of  the  parcel.  RowUy  v.  Home,  3  Law 
J.  C.P,  118,  s.  c.  3  Bing.  2. 

The  plaintiffs,  living  in  London,  employed  an 
agent  to  collect  the  debts  due  to  them  in  the  coun- 
try. He  sent  a  parcel  of  bank  notes  in  a  parcel, 
bv  a  coach  going  to  London,  which  was  lost.  The 
plaintiffs  knew  Uiat  the  proprietors  had  given  no- 
tice, that  they  would  not  be  accountable  for  bank 
notes,  but  it  did  not  appear  that  the  agent  had  any 
knowledgo  of  such  notice :  The  Court  held,  diat 
the  knomedge  of  the  principal  was  the  knowledge 
of  the  sgent,  and  that  the  plaintiffs  could  not  main- 


tain  an  action  for  the  amount  of  the  bank  notes* 
Mayhew  V.  Eames,  3  Law  J.  K.B.  108,  s.  c.  3  B.  & 
C.  601,  s.  c.  5  D.  &  R.  484,  s.  o.  1  C.  &  P.  550. 

A  carrier  is  not  deprived  of  the  benefit  of  a  5/. 
notice  by  its  being  shewn  that  he  knew  the  value  of 
the  parcel  to  exceed  5/.  and  did  not  demand  the 
stipulated  rate  of  insurance.     To  fix  him  with  re- 

rnsibility  in  such  a  case,  the  insurance  money 
uld  be  offered  to  him.  Manh  v.  Home,  4  Law 
J.  K.B.  267,  8.  c.  5  B.  &  C.  322,  s.  c.  8  D.  &  R. 
223. 

Nor  does  the  fact  of  a  carrier's  agent  receiving  a 
parcel  after  notice  that  ita  value  is  considerable, 
amount  to  a  vraiver  of  the  notice.  Alfred  r.  Home, 
3  Stark.  137.  [Abbott] 

Semble,  that  if  the  agent  of  a  common  carrier  be 
not  authorised  to  fix  or  receive  any  additional  sum 
for  the  insurance  of  a  parcel  above  the  value  limited 
in  a  notice  of  non-liability,  and  that  agent  receive 
such  a  parcel  for  the  purpose  of  conveyance,  the 
common  law  liability  will  attach,  and  the  carrier 
will  be  answerable  for  the  full  value,  in  case  of  the 
loss  thereof. 

Qucre,  whether  a  notice  by  a  carrier  that  he  will 
not  be  accountable  for  g^ds  of  a  certain  description, 
however  small  their  value,  will,  in  case  of  his  know- 
ingly receiving  such  goods  for  conveyance,  afford 
a  vuid  defence  to  an  action  founded  upon  his  com- 
mon law  liability  !  Lambert  v.  Eames,  6  Law  J. 
K.B.  88. 

If  a  carrier,  who  has  endeavoured  to  limit  his 
responsibility  by  what  is  called  "  a  5i.  notice,"  pay 
a  sum  above  5L  demanded  of  him  for  the  loss  of  a 
parcel,  his  doing  so  will  be  evidence  of  a  special 
contract  to  govern  future  dealings  between  him  and 
the  person  whom  he  so  pays,  and  vrill  consequently 
be  a  waiver  of  the  notice.  Such  a  special  contract 
as  to  the  course  of  dealing  will  bind  persons  who 
afterwards  become  partners  with  that  carrier ;  an  in- 
coming partner  being  bound  by  the  existing  course 
of  dealing,  unless  be  express  his  dissent  Helsby  v. 
Hears,  4  Uw  J.  K.B.  214,  s.  c.  5  B.  &  C.  504,  s.  c. 
8  D.  &  R.  289 :  s.  P.  Maddocks  v.  Mears,  4  Law  J. 
K.B.  216. 

To  an  action  ag^nst  the  keeper  of  a  booking- 
office,  for  negligently  losing  property,  it  cannot  be 
set  up  as  a  defence  that  he  was  not  answerable  for 
any  sum  beyond  a  certain  value.  Newborn  r.  Just, 
2  C.  &  P.  76.  [Best] 

To  render  a  carrier's  usual  limitation  to  his  liabi- 
lity unavailable,  the  plaintiff  must  shew  gross  negli- 
gence, which  is  a  question  for  the  jury  to  decide; 
and  where  the  jury  improperiy  negatived  that  pre- 
sumption, the  Court  reioaed  to  disturb  the  verdict 
Lowe  V.  Booth,  13  Price,  329. 

The  plaintiffs  sent  goods  packed  in  a  box  hj  the 
defendant's  waggon.  Hie  box  was  placed,  with  its 
lid  outwards,  at  the  tail  of  the  wag|pon,  which  was 
left  during  several  hours  in  the  night  standing  in 
the  road  opposite  an  inn,  where  the  wagoner 
stopped,  without  any  person  to  watch  it  The  box 
was  forced  open,  and  its  contents  abstracted.  A 
notice  was  proved  limiting  the  carrier's  responsibility 
to  5L :  Held,  that  the  carrier  was  guilty  of  gross 
negligence  in  leaving  the  waggon  so  exposed,  and, 
consequently,  liable  for  the  loes.  Laugley  v.  Brown, 
6  Law  J.  C.P.  139,  s.  c  1  M.  &  P.  583. 

A  parcel  containing  two  hundred  toveraigna  in- 
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doMd  in  fix  ponndt  of  tet,  wss  aent  hy  coacb,  and 
paid  for  aa  of  ordinaiy  yalue,  both  the  party  aending 
and  the  owner  of  the  parcel  being  aware  of  a  notice 
by  the  eoach  proprietora,  limiting  their  reaponaibi- 
litj  to  5/. ;  the  parcel  waa  atolen  by  one  of  the 
portera  of  the  coach,  while  it  waa  atanding  in  the 
■treet  at  a  manufactaring  town  in  the  coorae  of  ita 
joomey.  In  an  action  to  recover  the  valae  from 
the  coach  proprietora,  the  defendants  had  a  rerdict, 
on  the  ground,  that  the  loaa  was  occaaioned  bj  the 
improper  mode  in  which  the  parcel  had  been  com- 
mittea  to  their  care.  Bradleif  r.  Waterhoute  Sf 
Brm,  S  C.  &  P.  31.  [Tenterden] 

Acommon  trarelling  trunk  of  a  large  aise,  con- 
taining apparel  and  jewela,  having  been  loat  by  the 
defendant,  a  carrier,  either  through  bis  baring 
omitted  to  place  it  on  his  coach,  or  baring  fastened 
it  there  inaecurely :  Held,  that  he  was  liable  to  make 
compenaation  to  the  owner,  a  gentleman  trarelling 
by  hia  eoach,  though  no  disclosure  was  made  of  the 
▼alue  of  the  contenta  of  the  trunk,  and  though  there 
waa  a  notice  in  the  carrier'a  o£Bce,  limiting  hia 
reaponaibility  to  fire  pounda  in  the  absence  of  aoch 
diacloaure,  which  notice  the  owner  of  the  trunk, 
having  been  in  the  office,  had  an  opportunity  of 
■eeing. 

Held,  that,  under  the  above  cirenmataneea,  the 
jury  were  properly  directed  to  conaider  generally, 
whether  the  carrier  had  been  guilty  of  groaa  negU- 
genee,  wiUiout  reference  to  the  nature  of  the  article 
conveyed.  Brookt  v.  PikwUke,  5  Law  J.  C.P.  158, 
a.  e.  4  Bing.  218. 

(D)  Actions  against. 
(a)  Form  of* 

Where  one  of  several  proprietora  of  a  coach  drove 
■o  negligently  aa  to  break  the  plaintiff*a  leg :  It  waa 
bolden  that  he  might  maintain  com  againat  all  the 
proprietora,  or  trnpau  against  the  one  who  drove 
the  coach.  Morttan  v.  Hardern,  4  B.  &  C.  323,  a.o. 
6  D.  &  R.  275. 

(6)  PUadingt  and  Evidence, 
[See  Variancb.] 

Girri<rf,on  having  a  parcel  given  to  them,  signed 
a  receipt  of  ita  acceptance,  by  which  they  undertook 
to  carry  it  nfely,  ^«  and' robbery  excepted.  The 
parcel  waa  not  delivered,  but  was  not  loat  by  fire  or 
robbery.  The  plaintiffa  declared  on  the  general  com- 
mon law  liability  of  the  defendanto  to  carry ;  and  the 
Court  held  that  the  evidence  waa  of  a  tpeeial  oon- 
Kraet  to  carry,  and  therefore  directed  a  nonauit,  for 
a  variance  between  the  evidence  and  declaration. 
L^tkeam  v.  RutUy,  1  Law  J.  K.B.  225,  8.  o.  2  B.  & 
C.20,  B.C3D.  &R.211. 

The  declaration,  in  an  action  againat  mail-coach 
proprietora,  atated  it  to  be  the  defendant'a  duty  to 
carry  the  plaistifT  tafely:  Held,  that  it  must  be 
construed  to  mean,  tiiat  they  would  nae  due  care. 
HarrU  v.  Coster,  1  C.&  P.  6S6.   [Beet] 

In  error,  upon  a  declaration  in  an  action  on  the 
cane  against  aeveral  defendanta  aa  common  carriera 
for  negligence  in  the  conveyance  of  the  defendant 
in  error*  aa  a  paaaeager,  whereby  &c. :  Held,  ^at 
the  action  being  founded  upon  a  breach  of  duty  im- 
posed by  the  coatom  of  the  realm,  and  the  declara- 
tion being  firamed  aa  upon  a  miafefyMnoe,  and  judg- 


ment given  againat  aome  of  the  parties  only,  waa 
not  erroneous,  and  the  Judgment  was  affirmed.  BrO' 
thmrton  V.  Wood,  6  B.  Mo.  114,  a.  e.  3  B.  &  B.  54, 
a.  c.  9  Price,  408. 

In  an  action  againat  a  carrier,  the  declaration 
alleged,  that  the  defendant  undertook  to  carry  *'the 
plaintiff,  her  children,  and  aerranta,  together,"  To 
aupport  this  allegation,  it  waa  proved,  that  be 
whole  inaide  of  the  coach  waa  taken  for  the  plaintiff 
and  her  three  danghtera,  and  two  outaide  placea  for 
her  aerranta :  It  waa  bolden,  firat,  that  there  waa 
no  variance ;  aecondly,  that  an  offer  to  carry  three 
in  one  part  of  a  double-bodied  coach,  and  one  in 
another,  waa  a  failure  of  the  contract ;  and  thirdly, 
that  the  defendant'a  having  put  eight  ottier  outaide 
paasengers  on  the  coach,  waa  contrary  to  the  50 
Geo.  3,  c  48,  a.  2,  which  enacta,  "  that  all  atage- 
eoachea  called  long  coachea,  or  double-bodied 
coaches,  shall  be  permitted  to  carry  eight  outaide 
passengers,  and  no  more ;"  conaequently,  the  plain- 
tiff waa  entitled  to  recover  the  extra  expenaes  ahe 
had  been  put  to.  Long  v.  Home,  1  C.  &  P.  610. 
[Abbott] 

Evidence  that,  at  the  door  of  a  booking  office, 
there ia  a  board  on  which  ia  painted,."  Conveyances 
to  all  parte  of  the  world,"  and  a  list  of  namea  of 
placea,  ia  not  aufficient  proof  that  the  owner  of  the 
office  ia  a  common  carrier,  ao  aa  to  charge  him  for 
the  loaa  of  a  box  which  waa  booked  there.  Upston 
r.  Slark,  2  C.  &  P.  598.  [Tenterden] 

To  prove  the  non -delivery  of  g^oods  in  an  action 
ftgainst  a  carrier,  the  conaignee'a  ahopman  atated 
that  he  had  not  received  them,  and  that  he  thought 
they  could  not  be  delivered  without  hia  knowledge ; 
Held,  sufficient  proof  of  the  non-delivexy.  Gr^he 
V.  Lee,  1  C.  &  P.  110.   [Hullock;] 

An  unstamped  paper  given  by  a  wharfinger,  on 
the  receipt  of  goods,  stating  the  particular  manner 
in  which  they  were  to  be  ahippea,  and  the  manner 
in  which  they  were  to  be  received,  ia  admiaaible  in 
evidence.  Chadwick  r.  SilU,  1  R.  &  M.  15.  [Hol- 
royd] 

The  plaintiffa,  in  London,  deaired  their  agents  at 
W  to  aend  a  parcel  of  gooda  to  London.  The  gooda 
were  loat.  At  the  trial  it  waa  prored,  that  the  parcel 
was  delirered,  by  the  serrant  of  the  plaintiffa' 
agent,  at  W,  from  which  the  defendant's  coach  aet 
out,  and  that  the  common  carriage  and  booking  were 
paid  ;  it  appeared,  howerer,  that  the  plaintiffs  V J^ 
receired  printed  notices  in  London,  that  **^  ^i  * 
fendant  would  not  be  answemble  for  mC  .** 

unleaa,  &c.  either  in  London,  or  to  ^^l\  T!!!.!^ 
the  country:  Held,  that  it  waa  -^     >  ?^?Z 
that  the  plaintiffa  had  receired  "f.  »°*»';®  ^^J^^j'S? I 
especially  if  the  terms  of  ♦•^  f  ?^»^  «tended  to  the 
del^ery  of  goods  to  th  •»«»;«  the  count^^^    Al^ 

/red  y7Horne,  3  St-«-  ^^'  [^*>^"3 

CASE. 

ptse,  by  a  reversioner,  for  cutting  and  carrying 
*way  branehea  of  growing  treea,  with  a  count  in 
trover  for  the  wood  carried  away.  Proof,  that  tho 
occupier  held  under  a  written  agreement :  Held, 
that  thia  agreement  mnat  be  produced,  in  order  to 
prove  the  reveraion  in  the  plaintiff,  aa  laid  in  the 
fiitt  connt :  but  that^  the  count  in  trover  waa  anp* 
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ported  by  eTidence  of  branches  carried  away,  though 
tlieir  valoe  waa  not  shewn  at  the  trial ;  for  it  waa 
there  indifferent  whether  the  plaintiff  waa  in  pos- 
aesaion  of  the  trees,  or  had  only  the  reyersion.  Cot- 
term  y.  Hobby,  3  Law  J.  K.B.  276,  8.  c.  4  B.&  C. 
465,  a.  G.  6  D.  &  R.  551. 


CATTLE. 

The  word  cattU,  in  the  9  Geo.  1,  c.  22,  extends  to 
assea.     hex  ▼.  Whitney » 1  K.  &  M.  C.&  H.  3. 

The  4  Geo.  4,  c.  54,  does  not  apply  to  injuring 
•beep  bj  setting  a  dog  at  them.  Hex  y.  Hugh£$,  2 
C.  &  P.  420.  [Park] 

Bull-baiting  is  not  punishable  under  the  stat.  3 
Geo.  4,  c.  71,  for  preventing  cruelty  to  cattle,  a 
bulla  are  not  included  in  that  statute.  Ex  parte 
Hi«,  SC.&P.   [Tcnterden] 


CERTIORARL 

When  it  lies. 
Restraints  on  by  Statute. 
When  and  how  obtained. 
When  qoashed. 


(A) 
(B) 
(C) 
(D) 
(E)  Costs. 


(A)  When  it  lies. 

An  action  of  ejectment,  brought  in  an  inferior 
court,  may  be  removed  by  cei-tiorari.  Doe  d»  Sadler 
y.  Drifig,  1  Law  J.  K.B.  109,  s.  c.  1  B.  &  C.  253, 
a.  c.  2  D.  &  R.  407. 

The  defendant  is  entitled  to  a  certiorari,  to  re- 
move an  action  of  ejectment  from  an  inferior  juris- 
diction, on  the  ground  that  he  cannot  obtain  a  fair 
and  impartial  trial,  although  tlie  lease  be  executed 
within  the  local  j  urisdiction .  Pa t terton  v.  Eadet,  3 
B.  &  C.  550,  s.  c.  5  D.  &  R.  445. 

A  rerttorart  will  not  lie  to  remove  proceedings  out 
of  an  inferior  court,  in  order  that  the  bail  below  may 
render  the  defendant,  who  happena  to  be  in  the 
custody  of  the  marahal.  Patterson  y.  Reay,  1  Law 
J.  K.B.  32,  a.  c.  2  D.  &  R.  177. 

A  certiorari  doea  not  lie  to  remove  a  plaint  in 
replevin  fit)m  the  county  court  in  Wales.  Edwards 
y.  Bowen,  5  B.  &  C.  206,  s.  c.  7  D.  &  R.  709. 

But  the  plaintiff,  after  rcmovine  the  cause  from 
is  ^^^^7  f^^^f  io^o  ^^^  Court  of  Great  Sessions, 
IQ^^d  a  certiorari  to  remove  it  into  the  Court  of 

^'^^.^nch,  which  was  granted,  in  the  absence 
8  514!      ^^'^onwtancea.  Edward*  v.  Botoen,  2  S.  & 

Where  it  waa  v^^ccted  that  a  apocial  verdict 
would  be  found,  the  -.^urt  refused  a  certiorari  to 
remove  a  quare  impedit  i^^  ^^^  Court  of  Great 
Seasions  at  Chester,  the  propu^^de  being  by  writ 
of  error,  ifter  such  verdict  has  S^  fo^^a.  Picher- 
inWon  V.  the  Buhop  of  Chester,  6  D.  u^.  439. 

This  Court  will  not  grant  a  certiorari  t^  remove 
an  indictment  for  murder  from  Yorkshire,  ^  ts  to 
enable  the  prisoner  (who  has  pleaded  to  the  in«^. 
ment)  to  have  a  trial  at  bar,  on  the  ground  that  ht» 
cannot  have  a  fair  and  impartial  trial  in  that  county. 
Hex  v.  Mead,  3  D.  &  R.  301. 

The  Court  granted  a  rule  nisi,  for  a  certiorari,  to 
remove  an  indictment  from  Walea  into  the  next 
English  county,  upon  a  suggestion  that  they  could 


not  have  impartial  justice  npon  a  trial  there,  then 
being  a  atrong  prejudice  in  the  freeholders.  Rex y. 
Parry,  2  Ken.  370. 

This  Court  will  not  direct  a  certiorort  to  the 
quarter  sessions  in  Wales,  without  special  eaoae. 
Rex  V.  Gwyn,  2  Ken.  441. 

A  certiorari  lies  to  the  justices  of  the  town  of 
Berwick.  Rex  v.  Cotole,  2  Ken.  529,  a.  c.  2  Bon. 
834. 

Where  the  sessions  reserve  no  case,  the  Court  will 
not  g^nt  a  certiorari  to  quaah  an  order  of  seaaions, 
on  the  ground,  that  the  judgment  would  have  been 
the  other  way,  if  the  vote  of  an  interested  magis- 
trate were  withdrawn.  The  King  v.  the  Justices  of 
Monmouthshire,  6  Law  J.  M.C.  87,  a.  c.  8  B*  &  C. 
137. 

A  certiorari  doeB  not  lie  to  remove  an  order  c^  jug- 
tices,  which  had  not  been  obeyed  by  Quakers,  againat 
whom  it  had  iasued  for  refusing  to  pay  their  tithes, 
on  account  of  their  religioua  acruples.  Rex  v.  Wake* 
field,  2  Ken.  164,  s.  c.  1  Burr.  485. 

Convictions  under  penal  statutea  are  removable  by 
writ  q{  certiorari,  unless  it  be  expressly  taken  away 
by  the  enactment  under  which  the  procee^inga  are 
instituted.  Rex  v.  the  Justices  of  the  Hundred  of 
Cashiobury,  3  D.  &  R.  35. 

(B)  Restraints  on  by  Statute. 

An  appeal  to  the  aeasions,  and  not  a  certiorari  to 
the  superior  courts,  lies  to  remove  the  appointnent 
of  surveyors,  under  the  Highway  Act,  13  Geo.  3, 
0.  78.  Hex  y.  St.  Albans,  3  D.  &  C.  698,  a.  c«  5D.  & 
R.  538. 

In  general,  appeal  liea  to  the  sessions  againat  acta 
done  by  magietratea,  in  pursuance  of  the  Highway 
Act,  (13  Geo.  3,  c.  78,)  and  therefore  eertirn'ori 
does  not  lie. 

But  where  the  special  aeasions  allowed  a  but* 
yeyor's  accounts,  which  had  not  been  previoudy 
submitted  to  one  magistrate,  (according  to  aectioa 
48 :)  It  was  held,  that  they  were  not  acting  in  pur- 
auance  of  the  act ;  that  &iey  were  acting  witnout 
juriadiction ;  and  a  certiorari  was  therefore  granted, 
and  their  order  quaahed.  7%e  King  v.  the  Justices  tf 
Somersetshire,  5  Law  J.  M.C.  35,  s.  c.  5  B.  &  C.  816, 
a.  o.  8  D.  &  R.  733 :  s.  p.  Rex  y.  Justices  of  &imer- 
setshire,  6  D.  &  R.  469. 

Where  an  indictment  contained  counts  on  a  atatnts 
which  took  away  a  certiorari,  and  counts  at  com- 
mon law  :  The  Court  held,  that  the  certiorari  was 
not  taken  away.    Rex  v.  Saunders,  5  D.  &  R.  610. 

The  50  Geo.  3,  c.  73.  recites  the  31  Geo  2,  c.  29, 
and  IS  Geo.  3,  e.  62.  makes  amendments  therein, 
and  the  31  Geo.  2,  c.  29,  aa.  36  and  37  respeetively 
take  away  the  writ  of  certiof  an,  and  give  an  appeal 
to  the  aeasions :  Held,  that  the  50  Geo.  3^  c.  73,  a. 
5.  incorporated  thoae  sections,  and  that  on  a  con- 
yiotion  under  the  latter  statute  the  certiorari  was 
taken  away,  and  an  appeal  given  to  the  aeaaions. 
Rex  V.  the  Mayor  of  Liverpool^  3  P.  &  R.  275. 

A  case  granted  by  the  sessionB  for  the  opinion  of 
this  court,  upon  the  affirmance  of  a  conviction  under 
the  Metropolitan  Paving  Act,  57  Gea  3,  o.  29, 
which  prohibits  the  removal  into  the  auperior  courts 
ol  *<  any  rate,  proceeding,  conviction,  order,  matter 
or  thing,"  ig  within  the  statute,  and  cannot  be  re- 
moved by  eertiorarl  Res  y.  Jtoiicef  of  Middietox,  8 
D.&R.117. 


CHAMPERTY— CIIARITY--(Ju»iiDicTio»  over). 


138 


Where  an  aet  of  parliament  proTidea  that  the 
determination  of  the  justicea  at  Quarter  Seasiona 
"  ahall  be  final  and  concluaire  to  all  parties  con* 
cemed,  and  ahall  not  be  removed  or  removable 
by  certiorari,*'  the  Court  of  King's  Bench  will  have 
no  jurisdiction  over  an  order  of  sessions  removed 
bj  eertiorari,  though  apch  order  has  been  made,  sub* 
jcct  to  the  opinion  of  that  Court  upon  a  special  case 
reserved.     Rei  v.  Wyheham,  6  Law  J.  M.C.  71. 

The  statute  52  Ceo.  3,  c  93,  Sch.  (L),  R.  13  and 
15,  which  givea  the  commissioners  appointed  under 
it  summary  power  to  convict  for  offences  committed 
within  the  districts  for  which  they  act,  prescribes 
a  form  of  conviction,  and  takes  away  the  removal  by 
certiorari,  doea  not  require  that  the  commissioners 
shall  state,  on  the  face  of  the  conviction,  that  the 
offence  was  committed  within  their  jurisdiction. 

But,  in  case  they  shall  omit  to  do  ao,  the  party 
may,  by  affidavit,  shew  that  there  was  no  iurisdic- 
tion ;  and,  on  such  fact,  so  made  out,  the  Court 
will  have  power  to  grant  a  certiorari.  Ryf  v.  th$ 
JuUiees  of  Gloucester,  6  Law  J.  M.C.  21,  B.  c.  as 
nex  Y.Lon^,  1  M.  &  R.  139. 

The  sessions  having  confirmed  an  order,  made  by 
two  justices,  for  diverting  and  turning  a  road  in 
purauance  of  13  Geo.  3,  c  78,  but  which  order  was 
not  according  to  the  directions  of  the  act :  Held,  oo 
the  removal  of  the  same  by  certiorari,  that  as  the 
80th  aection  in  the  13  Gea  3.  divested  the  parties 
of  the  right  of  removing  an  order  by  certiorari,  that 
the  Court  could  not  enter  on  the  question  of  its 
sufficiency  or  insufficiency.  Rex  v.  Caston,  3  D.  & 
R.  36. 

(C)  When,  and  how  obtained. 

The  King  is  not  bound  by  the  13  Geo.  2,  c.  18« 
which  limits  the  time  for  removing  an  order  of  jus- 
tices of  the  peace.  Rex  v,  Berkeley,  1  Ken.  80,  a.  a 
Sayer,  123. 

After  jodgmjBnt  has  been  pronounced  at  the  Quar* 
ter  Sessions,  the  Court  will  not  grant  a  certiorari  to 
remove  the  indictment,  in  order  to  have  it  quasbed. 
Rex  y,  PetiuygoeM,  2  D.  &  R.  209, 1  B.  &  C.  142. 

Aflter  judgment,  it  seems  a  certiorari  does  not  lie 
to  remove  a  cause  from  an  inferior  court ;  especially 
if  it  be  judgment  by  default.  Walker  v,  Gann, 
7  D.  &  R.  769. 

A  certiorari,  to  remove  a  cause  from  the  Great 
Sessions  for  the  county  of  Carmarthen,  obtained 
after  cause  entered  for  trial,  briefs  delivered,  and 
witnesses  in  attendance,  was  superseded,  and  defen- 
dant ordered  to  pay  the  costs  of  the  day  and  certt- 
er»i,     Stacy  v.  Evant,  13  Price,  449. 

It  seems  the  Court  will  not  award  a  cfr^terari  for 
removing  an  indictment  upon  the  motion  of  the  At- 
torney General,  without  an  affidavit  from  the  defen- 
dant, according  to  5  W.  and  M.  c  11.  Rex  y. 
Burgett,  1  Ken.  135. 

Affidavits  to  obtain  a  rale  niH  for  a  entiorem, 
abonld  not  be  entitled.  Ex  parte  Norough,  1  Law  J. 
K.B.  112,  s.  c.  1  B.  &  C.  267. 

A  rule  for  a  certiorari  to  remove  an  inquisition 
into  the  Court  of  King's  Bench,  may  be  absolute  in 
tbe  first  instance.  Pereival  t.  Rochdale,  2  Law  J. 
K.B.  40. 

If  a  certiorari  be  obtained  too  late,  a  procedendo  is 
absolute  imtauter,  though  it  appears  that  the  inferior 
Govt  has  exceeded  its  jurisdiction,  by  taking  cogni- 


sanee  of  a  suit  for  16/.  when  its  power  wu  limited 
to  5^     Walker  v.  Gann,  7  D.  &  R.769. 

■ 

(D)  When  quashed. 

A  writ  of  certiorari,  for  removing  pioceediaga 
from  an  inferior  into  a  auperior  court,  will  be  qoadied 
on  motion  for  irregnlariQr,  in  not  returning  the 
record  itself,  but  merely  setting  out  a  copy  thereof. 
Palmer  v.  Forsyth,  3  Law  J.  K.B.  260,  s.  o«  4  B.  & 
C.  401,s.c.6D.  &R.  497. 

In  the  absence  of  special  circomstaaoes,  a  writ  of 
certiorari  to  the  Great  Sessions  in  Wales,  was 
quaahed.     Pearee  v.  Thonuu,  1  Jao.  54. 

(E)  Costs. 

Without  notice  or  any  special  reason,  esrtjerart  was 
delivered  to  the  judges  of  the  Court  of  Great  Ses- 
sions, in  Wales,  on  the  day  before  a  trial ;  bnt  this 
Court  quashed  the  certiorari,  and  directed  a  pmoe- 
dettdo  to  issue,  and  also  ordered  tbe  party  to  pay  the 
costs  of  the  proceedings  below,  and  tbe  costs  of  the 
application.  Jones  v.  Datiee,  1  Law  J.  K.B.  54,  s.  c. 
1  B.  &  C.  143. 

Pursuant  to  the  5  W.  &  M.  c.  11 ,  bail  entered  into 
the  usual  recognizance  on  tbe  removal  of  an  indict- 
ment by  certiorarL  After  conviction,  and  before 
judgment,  their  principal  died  :  Held,  that  they  were 
bound  to  pay  the  taxed  costs  of  the  proseoation. 
Rex  V.  Turner,  4  D.  &  R,  816. 


CHAMPERTY. 

An  agreement,  giving  a  third  person. an  interest 
in  the  prosecution  of  a  suit,  is  not  champer^,  unless  v 
that  third  person  is  to  share  in  the  profits  of  the  suit. 
Hartley  v.  Russell,  3  Law  J.  Chanc  146,  s.  c.  2  S.  &  S. 
244. 


CHARGE. 


In  tke  naked  case  of  a  charge  upon  lands,  the  law 
is  clear  and  settled ;  but,  upon  wills  and  instruments 
of  marriage  contract,  all  the  cases  cited  authorize  a 
distinction.  In  such  cases  the  intention  of  the  person 
making  the  will,  and  of  the  parties  to  the  contract, 
ia  to  be  collected  from  the  different  parts  of  the  in- 
struments.    Lausdowne  v.  Lansdowne,  2  Bligh,  88. 


CHARITY. 

(A^  JURtSmOTION  OVER. 

(B)  Devise  or  Bequest  to^ 

(C)  Grant. 

(D)  Administration  OF. 
(a)  Trustees. 

(6)  Objects. 

ie)  Property  and  Refoenue. 
{d)  Leases   and    Alienations   ef    Charity 
Estates. . 
(£)  Pleading  and  Practice. 


(A)  Jurisdiction  over. 

A,  having  purchased  an  ancient  chapel,  with  a 
parcel  of  ground  adjoining,  devises  it  by  will, 
dated  in  ld90,  together  with  certain  messaages. 
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CHARITT-K^ETiiB  OE  Bequest  to). 


&e.  IB  tratt,  to  oompleto  Ae  buQdiiig  of  oerttin 
•hm-boiuM,  whieh  be  bid  oommeBoed  on  the 
groimd  new  tbe  cbapel,  and  to  •pply  tbe  rents  of  tbe 
messnages,  &c.  to  tbe  support  of  four  poor  people, 
widi  directions  for  keeping  vp  tbe  ebapw,  and 
appointing  a  minister,  ckiefly  for  tbe  benefit  of  tbe 
alms-honses,  but  partlj*  also  for  any  otber  persons 
wbo  migbt  tbink  fit  to  attend  tbe  serriee.  In  1769, 
Uie  cbapel  baring  fallen  into  deoaj,  is  eonreTed, 
togetber  witb  tbe  piece  of  ground,  tbe  alms-bouses 
and  tbe  messuages,  &o.  hy  the  leave  of  tbe  sur- 
yiving  trustee,  to  tbe  corporation  of  Ludlow,  wbo, 
in  1771,  pull  down  tbe  cbapel,  eonrert  tbe  mate* 
rials  to  otner  purposes,  and  grant  leases  of  tbe  piece 
of  ground  near  tne  cbapel,  upon  wbioh  booses  are 
built :  Held,  (rerersittg  tbe  decision  of  tbe  inferior 
court,)  tbat  this  is  not  a  case  witbin  tbe  jurisdic- 
tion of  tbe  Court  under  tbe  enaetmento  of  tbe  5S 
Geo.  3,  c.  10. 

Tbe  operation  of  tbe  act  is  confined  to  tbe  simple 
cases  of  a  clear  breacb  of  trust. 

A  person  cannot  present  or  join  in  a  petition,  al<- 
tboogb  be  may  bare  an  interest  in  tbe  queation« 
unless  he  was  (or  represente)  a  party  in  tbe  matter 
in  tbe  court  below.  CorponUum  of  Ltidlow  ▼•  Gretn' 
hottte,  1  Bligb,  N.S.  17. 

Under  tbe  5«  Geo.  S,  c.  101,  tbe  Court  bas  no 
jurisdiction  to  direct  an  account  of  tbe  asseta  of  a 
person  wbo  bas  reoeiTed  tbe  rente  of  a  ebari^ 
estete.  in  tkt  maHtr  of  St,  Wmn't  Charity,  <  S.  & 
S.66. 

Where  charity  estetes  are  directed  by  tbe  founder 
to  be  leased  for  twenty-one  years,  tbe  Court  bas  no 
authority  to  order  them  to  be  leased  for  ninety-nine 
years.  Attorney  Gtfieral  y.  Mayor  of  Rochuter,  f 
Sim.  54. 

The  corporation  of  Dublin  having  before  tbe  3rear 
1777,  supplied  water  to  tbe  inbabitinte  of  the  citr, 
from  works  which  they  had  constructed,  but  the 
rente  which  they  received  being  inadeouate  to  the 
maintenance  of  tbe  water-works,  by  the  Irish  act 
15tb  and  16th  Geo.  9,  tbe  owners  or  occupiers  of 
bouses  were  compelled  to  provide  branch  pipes  from 
tbe  mains  of  the  company  to  the  bouses  ;  and  tbe 
corporation  were  empowerad  to  charge  tbe  owners 
or  occupiers  witb  certain  fixed  annual  rates  or  rente, 
in  order  to  construct  new  mains,  and  extend  their 
works — ^to  borrow  money  for  those  purposes,  and  to 
mortgage  tbe  rates  fn  tbe  ro-payment  of  the  money 
so  borrowed. 

Under  the  authority  of  this  act,  tbe  corporation, 
from  time  to  time,  borrowed,  on  tbe  credit  of  tbe 
water-rente,  various  sunas  of  money,  which,  ia 
1819,  amounted  to  67,800<.  In  tbat  jear  tbe  cor- 
poration obtained  a  new  aet  of  parliament  (49tb 
Geo.  S),  by  which  they  were  empowered  to  borrow, 
at  steted  annual  periods,  a  further  sum,  amounting 
to  St,SOO<.,  and  to  cbaive  tbe  debt  upon  tbe  rates 
granted  by  tbat  and  the  rormer  aete.  The  act  fur- 
ther required,  that  tbe  interest  of  the  money  bor- 
rowed under  tbat  act  should  be  rotained  out  of  tiie 
rates  theroby  granted,  as  well  as  a  further  sum  of 
f  000/.  to  be  appropriated  as  a  sinking  fund  to  pay 
off  the  whole  debt  for  money  borrowed  under  tbat 
and  tbe  former  acto.  The  act  further  directed  that 
distinct  aooounte  should  be  kept  of  the  rates  received 
under  tbe  act,  and  tbat  the  surplus,  after  providing 
for  the  interest  of  tbe  whole  debt,  should  be  ap- 


plied in  laying  down  iron  or  netsl  main  and  ser- 
rice  pipes,  in  tbe  general  improvement  and  exten- 
sion of  the  water-works,  and  to  bcrease  tbe  sinking 
Innd;  sad  it  was  declared,  tbat  the  rates  being 
granted  oidy  for  such  purposes,  should  not  be  sub- 
ject to  deductions,  except  for  ooUection,  nor  be 
deemed  rates  for  tbe  supply  of  water,  as  for  sale. 

The  act  then  provided  tbat  the  corporation 
should  furnish  annuallr,  to  be  laid  befora  parlia- 
ment, an  account  of  tne  sums  received  by  them, 
under  that  and  tbe  former  actt,  and  of  tbe  manner 
in  which  tbe  same  had  been  expended  and  applied. 
Finally,  a  further  provision  was  made  by  the  aet  for 
the  appropriation  to  tbe  ainking  fund  of  any  further 
surplus  out  of  the  rates. 

In  1829,  an  information  and  bill  was  filed  on  be- 
half of  tbe  inbabitante  of  Dublin  paying  water-rates, 
against  tbe  corporation,  which,  steting  various  scte 
of  mismanagement  and  misappropriation  of  tbe  funds 
srising  from  tbe  rates ;  submitting  that  die  corpo- 
ration yBT€  trustees  under  tbe  act  of  tbe  rates 
thenby  given,  for  uses  which  wera  cbariteble  in 
their  naton,  and  charging  that  tbe  conduct  of  the 
corporation  amounted  to  a  breacb  of  trust,  prayed 
(among  other  things)  a  declaration  and  execution 
of  tbe  trust,  and  that  accounto  might  be  taken  of  tbe 
rates  received  by  tbe  corporation,  and  the  applica- 
tion thereof;  of  the  sums  annually  applied  to  the 
sinking  fund ;  of  the  money  borrowecT  and  due  on 
the  credit  of  the  rates,  and  which  had  been  applied 
in  payment  of  the  principal  and  intereet  of  tbe  debt 
To  this  information  and  bill,  tbe  defendante  put  ia 
sn^  answer,  by  which,  after  admitting  many  of  tbe 
principal  facte,  and  setting  forth  various  aocountt, 
they  submitted  that  they  were  not  trustees,  tbat  tbe 
purposes  specified  in  us  acte  were  not  cbariteble 
uses  ;  that  the  act  required  the  accounte  to  be  fur- 
nished annually  to  the  lord-lieutenant  to  be  laid 
before  pariiament ;  which  having  been  done,  it  was 
a  bar  to  tbe  jurisdiction  of  tbe  Court,  of  which 
mstter  they  prayed  the  same  benefit  as  if  they 
bad  pleaded  to  the  bill.* 

Held,  (reversiitg  tbe  judgment  in  the  court  be- 
low,) tbat  the  Court  bad  jurisdiction  to  entertain 
tbe  information  and  bill.  AUtn^ey  General  v.  Cor- 
poratioH  of  DubUn,  1  Bligb,  N.  S.  912. 

(B)  Dbvub  or  Bboubst  to. 

Where  a  testator  bequeathed  one-fburtb  of  his 
property  to  tbe  vridows  and  orphans  of  tbe  parish  of 
L :  It  was  bolden  a  good  charitable  bequest.  Attar- 
neyOeneral  r.  Comber,  t  S.  &  S.  99. 

Where  a  condition  is  to  assign  a  part  of  a  bequest 
of  leasehold  property  to  a  charity,  tbe  legatee  will 
take,  dischargea  of  tbe  condition.  Poor  y.  Mail, 
6  Mad.  92. 

Tbe  statote  of  Mortmain  extends  to  all  devises 
for  a  public  purpose,  whether  general  or  local; 
therefore,  it  applies  to  a  devise  to  tbe  British  Mu- 
seum.    BritiA  Mutewn  v.  White,  f  S.  &  S.  594. 

Where  a  general  intention  to  give  a  sum  tbat 
osn  be  sscertsined  to  charitable  purpoaes  is  msni- 
fested,  but  the  testator  bas  left  blanks  for  tbe  naiiies 
of  the  specifie  charities,  tbe  Court  will  carry  the 
general  intention  in  favour  of  charity  into  execu- 
tion, by  referring  it  to  the  Master  to  settle  a  sebemei 
The  appropriation  of  tbe  fund  to  specific  charities 
does  not,  in  each  a  case,  belong  to  tbe  Crowa. 


CHARITY — (Grant— ADxiNiffTRATiOK  or). 
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PUtehel  T.  Paris,  4  Law  J.  Chaac.  77,  ■.  c.  2  S.  &  S. 
384. 

Where  a  teitator  bequeathed  to  «  charity  &  cer* 
tain  amount  of  etock,  to  be  purchased  bj  his  eze- 
cotors  in  the  5  per  cents. — the  Court  ordered  it  to 
be  transferred  to  the  corporators.  Emery  t.  Hill, 
1  Rubs.  llf. 

Before  the  23  Henrv  8,  the  Crown  was  entitled 
to  any  payment  out  of  the  rents  of  lands  directed  to 
be  made  for  a  superstitious  use.  Attorney  General 
▼.  Vivian,  I  Russ.  926. 

Under  a  deyise  to  the  dean  and  canons  of  Christ- 
church,  in  trust  to  constitute  and  support  a  grammar 
school  at  P,  to  appoint  a  master  ana  usher,  and  pay 
them  certein  salanes,  and  the  dean  and  canons  to 
direct  Uie  management  of  the  school :  It  was  holden, 
IsL  That  the  school  was  to  be  a  free  grammar 
school  for  teaching  the  learned  languages.  2d.  That 
the  proper  objecte  were  the  children  of  the  resident 
iohabiunte  of  P.  3d.  That  they  must  be  the  chil- 
dren of  Protestente,  and  must  be  educated  according 
to  the  principles  of  the  church  of  England.  4th. 
That  the  master  might  teke  boarders  and  day-scho- 
lars. 5th.  That  the  number  of  free  scholars  was  to 
be  limited ;  and  in  fixing  the  number,  the  Court 
was  zuided  by  the  amount  of  salary  originally  pro- 
rided.  6th.  That  the  free  scholars  were  to  be  no- 
minated by  tiie  trustees.  7 lb.  That  the  tmsteea 
were  to  visit  the  school  at  their  discretion,  and  to 
be  allowed  their  reasonable  expenses.  Lastly,  An 
augmentetion  of  the  salaries  of  the  master  and  usher, 
made  by  the  trustees  upon  an  increase  of  the  income 
of  the  charity  was  not  allowed,  because  the  school, 
through  error,  had  not  been  devoted  to  the  proper 
objects.  Attorney  General  y.  Ckriitehureh,  i  Jao.  744. 

(C)  Grant. 

Grant  of  land  yoid  under  9  Geo.  2,  o.  36,  where 
there  is  a  resulting  trust  for  the  grantor  during  bis 
life. 

Where  the  principal  charity  fails,  the  accessaiy 
fsils  with  it. 

A  seyeral  charity  is  good,  though  connected  with 
a  charity  that  fails,  in  some  cases,  of  administra- 
tion, not  of  the  essence  of  the  charity.  Where  a 
residue  is  given  to  a  valid  purpose,  it  will  fail  with 
the  prior  void  purpose,  if  not  capable  of  being  as- 
certained, except  by  the  actual  execution  of  that 
purpose.    Limhrey  v.  Gurr,  6  Mad.  151. 

(D)  Administratioii  of. 

(a)  TrusUet, 

A  court  of  equity  will  not  visit  slight  irregulari- 
ties, committed  by  trastees  of  charitable  institu- 
tions,  with  severe  oensures,  when  they  have  not 
acted  from  corrupt  motives.  Attorney  General  v. 
Joliffe,  1  Law  J.  Chanc.  43. 

(6)  Offfeeti. 

Where  the  truste  of  a  deed  and  will  were,  to 
found  a  school,  for  the  education  of  gentlemen's 
sons,  in  a  particular  house,  built  by  the  founder; 
and  it  was  provided  that,  if  the  school  was  not  esta- 
blished, the  funds  should  be  applied,  at  the  discre* 
tion  of  the  trustees,  to  some  other  purpose  con- 
ducing to  the  good  of  the  county  of  Westmorland, 
and  the  parish  of  Lowther  especially :  the  charitT» 
as  to  the  school  having  altogether  failed,  by  the 


school-house  having  been  built  on  a  part  of  the 
founder's  family  estate,  on  which  he  was  tenant  for 
life  only,  the  Court  referred  it  to  the  Master  to 
settle  a  scheme  for  the  benefit  of  the  county  of  W 
and  the  parish  of  L  especially.  Attorney  General 
v.  Earl  of  Lontdale,  5  Law  J.  Chanc.  99,  s.  c.  1 
Sim.  105. 

Where  there  is  a  general  indefinite  charitable 
purpose,  not  fixing  itself  upon  any  particular  object, 
the  disposition  is  in  the  King  by  the  sign  manual ; 
but  when  the  gift  is  to  trustees,  with  general  or 
some  objecte  pointed  out,  the  Court  will  tske  upon 
itself  the  execution  of  the  trust.  Ommanney  r. 
Butcher,  1  Turn.  270. 

Where  a  school,  upon  the  true  construction  of  the 
instrumenta  estabUsoing  it,  ought  to  be  a  grammar 
school  for  instruction  in  the  classics,  the  trustees 
will  not  be  permitted  to  convert  it  into  a  school  for 
teaching  merely  Ens^lisb,  writing,  and  arithmetic, 
though  it  had  ceased,  from  before  the  time  of  livinr 
memoiy,  to  be  a  place  for  classical  education,  and 
though  it  appeared,  from  old  regulations,  that  ele- 
mentary instruction  in  English  had  always  been 
one  of  the  objecte  of  the  institution. 

Where  the  orig^nsl  statutes  of  such  a  school  shew 
that  the  intention  of  the  founder  was,  that  the  mas- 
ter should  be  employed  personally  in  teaching  the 
children,  he  must  not  leave  the  detailed  management 
of  the  school  to  an  usher ;  nor  is  it  any  excuse  for 
his  doing  so,  that,  as  minister  of  a  chapel  annexed 
to  the  school,  he  devotes  his  time  to  ecclesiastical 
duties.  Attorney  General  v.  the  Earl  of  Mamfield, 
2  Russ.  5a 

(c)  Property  and  Revenue, 

In  the  rei^  of  Hen.  VIII.  lands  are  conveyed  to 
the  corporation  of  Exeter  for  the  aid  and  relief  of 
the  poverty  of  poor  citizens  and  inhabitanta  of  Exe- 
ter, who  oftentimes  are  heavily  burdened,  as  well 
by  fee  fiirms  of  the  city  as  by  other  impositions  and 
tidliages :  Held,  that  to  apply  the  rente  to  the  de- 
fraying of  public  expenses,  which  it  would  other- 
wise be  necessary  to  provide  for  by  a  general  rate, 
is  not  a  due  application  of  the  charity : 

That  the  rente  ought  to  be  applied  to  the  aid  of 
poor  citizens  and  inhabitanta  not  receiving  parish 
relief.  Attorney  General  v.  Mayor  of  Exeter,  i^e.  6 
Law  J.  Chanc.  50. 

Funds  supplied  from  the  gifts  of  the  Crown,  of 
the  legislature,  or  of  a  private  person,  for  any  legal, 
or  public  purpose,  are  charitable  funds  to  be  adimi- 
nistered  in  a  court  of  equity. 

Portions  of  a  moor,  belonging  to  the  lord  of  the 
manor,  and  to  certain  persons  having  a  right  of 
common  on  it,  are,  witn  their  consent,  vested  by 
acta  of  parliament  in  trustees  for  the  purpose  of 
improving  the  adjacent  town :  the  property  thus 
given  constitutes  a  charitable  fund,  tor  the  admi- 
nistration of  which  the  trustees  are  liable  to  account 
in  a  court  of  equity.  The  Attorney  General  v.  HuUt, 
2  Law  J.  Chanc.  189,  s.  c.  2  S.  &  S.  67. 

Where  the  income  of  estates  given  to  a  corpora- 
tion for  specific  charitable  purposes  has,  for  a  long 
series  of  years,  been  misapplied,  an  indefinite  ac- 
count will  not  be  directed  against  the  coiporation. 

Semble— That  the  account  will  not  be  carried 
back  beyond  the  filing  of  the  bill.  Attorney  General 
v.  Winehe$ier,  3  Law  J.  Chanc.  64, 
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If  t  ebaritable  bequest  giTM  a  eertain  mm  hi 
trust  for  the  relief  of  certain  perishes,  on  eonditioii 
that  St.  N  be  ooe ;  aDd  throogh  a  scheme,  merely 
a  small  part  of  the  funds  be  appropriated  to  St.  N, 
and  the  bnlk  to  another  pariah : — the  Court  will 
decree  an  equal  division.  Attorney  General  t.  Bui' 
ler,  1  Jac.  407. 

Charitj-moner  for  the  tne  of  the  church  ought 
not  to  be  nuxed  up  with  the  parochial  rates,  so  as 
to  form  a  general  fund,  oat  of  which  all  expenses  are 
defrayed.  Attorney  General  y.  Viwian,  1  Russ.  Sf6» 

Where  a  corporation  admitted  by  their  answer 
the  receipts  of  rents  and  profits  of  a  charity  estate, 
they  were  decreed  to  account  for  the  peWod  of  two 
hundred  years.  Attorney  General  v.  City  of  Exeter, 
1  Jac.  445. 

The  Court  decreed  an  account  of  charity  property 
against  a  oornoration,  from  the  time  at  which  the 
aocoimts  rendered  by  their  answer  commenced. 
Attorney  General  ▼.  Corporation  of  Stafford,  1  Russ. 
547, 

A  fund  giren  to  a  corporation  in  England  for  a 
charitable  purpose,  ordered  to  be  paid  to  the  corpo* 
ration  without  the  settlement  of  a  scheme.  The 
Society  for  the  Propagation  of  the  Goepel  in  Foreign 
Partt  r.  Attorney  General ,  3  Russ.  142. 

Where  a  legacy  is  bequeathed  to  persons  haring 
no  corporate  character,  for  permanent  charitable 
purposes,  the  Court  will  not  allow  the  fond  to  be 
paio  oyer  to  those  persons,  without  a  reference  to 
tiie  Master,  eyen  woere  they  are  intrusted  br  tlie 
testator  with  the  management  of  the  fond.  Weilbe' 
loved  w,  Janet,  1  Law  J.  Chanc.  1 1,  s.  c.  1  S.  fie  S.  40. 

(£)  Pleading  atid  Practicb. 

To  all  suits  respecting  charitable  fonds,  the  Attor- 
ney General  is  a  necessary  party,  except  where  a 
legacy  is  given  to  the  officer  of  an  established  insti- 
tution, as  part  of  its  general  fond.  Wellbeloted  r. 
Jenet,  1  Law  J.  Chanc.  1 1 ,  a.  c.  1  S.  &  S.  40. 

The  Attorney  General,  having  signed  and  allowed 
a  petition  under  the  act  59  Geo.  2,  c.  10,  is  st 
liMrty  to  appeal  for  the  respondents  to  argue  their 
ease.  Corporation  of'  Ludlow  ▼.  Greenhouse,  1  Bligh, 
N.S.  17. 

Upon  an  information  to  set  aside  a  lease  for  99 
y«a»  of  charity  lands,  the  defendants,  the  lessees, 
set  up  a  title  adverse  to  the  lease  :  upon  the  merits 
it  was  held,  that  there  was  no  ground  for  the  de- 
fonoe;  but  the  Court  was  of  opinion,  that  if  the 
merits  had  been  otherwise,  the  defendants  were 
eatopped,  and  could  not  dispute  the  title  while  they 
retained  the  possession,  though  the  lessees  ought 
not  to  have  been  permitted  to  enter  into  evidence, 
upon  the  principle  that  the  plea  of  nil  habuit  in 
tenementie  could  not  have  been  pleaded  at  law.  Attor^ 
nay  General  y.  Lord  Hatham,  1  Turn.  209. 

If  a  charity  information  be  filed  by  the  Attorney 
General,  without  naming  a  relator  under  tlie  59 
Geo.  5,  c.  91,  8;  1,  it  is  competent  for  this  Court  to 
order  the  defendant  to  pay  the  former  his  costs. 
jtttomey  General  v.  Ashburfiham,  1  S.  &  S.  394. 

Where,  upon  an  information  to  establish  and' 
administer  a  charity,  it  appeared,  from  the  report, 
that  sums  belonging  to  the  charity  were  in  the 
hands  of  the  defendants,  but  no  account  had  been 
direetsd  against  them  by  the  decree,  no  order  could 
be  made  that  they  shonld  pay  tlHs  money  into  court. 


Relators,  on  an  information  upon  whidi  abuses 
in  a  charity  are  proved  and  corrected,  are  entitled 
to  have^  allowed  to  them,  not  merely  costs  ss  be« 
tween  party  and  party,  but  their  costs,  charges,  snd 
expenses.  Attomoy  General  y.  Winehuttr,  3  Law  J. 
Chanc.  64. 

In  a  charity  information,  it  is  irregular  for  per- 
sons, being  inhabitants  of  a  parish  interested  in  the 
diarity,  but  not  being  parties  to  the  information,  to 

{iresent  a  petition  in  the  cause ;  nor  is  the  irregu- 
arity  cured  by  the  circumstance  of  a  defendant  to 
the  information  being  a  petitioner  along  with  them. 
Attorney  General  v.  Leehmere,  3  Law  J.  Chanc. 
125. 

It  is  not  essential  that  the  relator  in  a  charity  suit 
should  have  any  interest  in  the  due  administration 
of  the  charity. 

Where  a  record  ia  both  an  information  and  a  bill, 
and  the  whole  of  thfi  relief  specifically  prayed  ia  in 
respect  of  an  alleged  interest  of  the  relator  in  the 
trust  property,  the  Court,  if  it  see  that  there  is  any 
occasion  for  regulation  in  the  management  of  the 
charity,  will  not  dismiss  the  information,  even 
though  the  claim  of  intereat  on  the  part  of  the  rela- 
tors  be  so  groundless  that  their  bill  is  dismissed 
with  costs.  Attorney  General r.  Vivian,  1  Russ.  226. 

A  chapel  had  been  granted  to  the  tmatees  of  the 
school  for  the  maintenance  of  the  school,  snd  the 
inhabitants  of  the  hamlet  had  been  long  accustomed 
to  attend  the  performance  of  divine  service  there : 
it  was  held,  with*  reference  to  the  deuils  of  its  his- 
tory, and  the  particular  language  of  the  instruments, 
that  the  chapel  was  not  in  the  nature  of  a  chapel  of 
ease  for  the  accommodation  of  the  hamlet,  but  be- 
longed to  the  school ;  and  that  the  trustees  of  the 
school  had  no  right  to  apply  the  revenues  of  the 
charity  in  enlarging  the  chapel  for  the  accommoda- 
tion of  the  inhabitants  of  the  hamlet.  Attorney  Ge- 
neral  v.  the  Earl  ef  Bfanrfield,  2  Russ.  50. 

(d)  Leatet  and  Alienationt  of  Charity  Ettatet, 

Quare — Whether  a  purchaser  of  charity  lands, 
who  has,  after  notice,  expended  money  in  building, 
is  entitled  in  equity  to  a  compensation.  Attorney 
General  v.  Lloyd,  6  Mad.  92. 

A  mere  husbandry  lease  of  charity  lands  for  99 
years,  at  an  uniform  rent,  cannot  be  supported. 
Attorney  General  v.  Lord  Uotham,  1  Turn.  209. 

Lands  of  a  specified  annual*  value  being  given  to 
charitable  purposes,  and  a  certain  sum  of  the  yearly 
rental  being  directed  to  be  paid  to  one  class  of  ob- 
jects, and  the  residue  to  another,  an  arrangement 
was  entered  into  two  oentnries  ago,  by  which  a  cer- 
tain part  of  the  landa  was  demised  for  a  thousand 
years,  to  the  persons  entitled  to  the  certain  annual 
payuMnt,  in  lieu  of  that  payment ;  and  the  lands  so 
demised  became  afterwards  of  much  greater  propor- 
tionate value  than  the  remaining  lands  of  the  charity: 
the  Court  would  not  interfere  with  audi  an  arrange- 
ment, nor  order  the  lease  to  be  set  aside.  Attorney 
General  v.  Hall,  4  Law  J.  Chanc.  58,  s.  c.  2  S.  &  S. 
441. 

Trustees  of  a  charity  grant  an  improper  lease  of 
the  charity  lands,  in  which  they  covenant  with  die 
lessee  for  his  actual  enjoyment  of  the  demised  pre- 
mises during  the  term.  The  Court,  ia  setting  aside 
the  lease,  will  order  the  indenture  of  demise  to  be 
cancelled  in  toto,  and  wUl  not  leaye  the  personal 
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M?«iiaDt8  of  the  trastees  in  force  for  the  benefit  of 
the  lessee.  Attorney  General  r.  Morgan,  2  Russ.  S06. 

A  oorporation  which  was  bound  to  paj  out  of  the 
TBTenuea  of  charity  lands  a  certain  annual  sum  to  a 
oolle^y  in  the  4th  of  James  the  First  conveyed  to 
Che  college  lands  then  of  that  annual  value,  in  satis- 
faction of  the  annual  sum. 

The  lands  so  conveyed,  by  accidental  circum- 
ttances  became  of  much  greater  value  in  propor- 
tion than  the  lands  which  were  reserved  by  the 
corporation  for  the  other  purposes  of  the  charitj ; 
jet  the  Court  will  not,  at  this  day,  undo  an  ar- 
rangement which  was  fair  at  the  time,  and  had  the 
approbation  of  the  executor  of  the  founder.  A  ttomey 
General  v,  Pembroke  Hall,  4  Law  J.  Chanc.  58,  s.c. 
2S.  &S.441. 

Trustees  of  a  charitj  cannot  be  allowed  the  costs 
of  an  unsuccessful  attempt  to  obtain  an  act  of  parlia- 
ment to  enable  them  to  administer  the  property  of 
the  chari^  on  an  improved  plan,  though  their  failure 
was  from  accidental  circumstances,  and  though  their 
motives  were  fair  and  proper. 

The  trustees  of  a  charity  were  made,  as  indivi- 
doals,  defendants  to  a  suit  for  the  administration  of 
the  cbari^ ;  afterwards  the  information  was  amend- 
ed, and  they  were  made  defendants  in  their  corpo- 
rate capacity,  but  the  suit  was  not  dismissed  against 
them  as  individuals.  At  the  hearing,  the  record  was 
considered  as  constituting  two  different  causes; 
and  the  cause  against  the  trustees  as  individuals  was 
dismissed  with  costs;  though,  in  the  cause  against 
them  in  their  corporate  capacity,  a  decree  was 
made,  remedying  abuses  which  had  grown  up  in 
the  charity,  and  regulating  its  future  administmtioo. 
Attorney  General  r.  Earl  rf  Mansfield,  f  "Rubs.  50, 


CHARTERPARTY. 

[See  Ship  and  Shipping.] 


CHILDREN. 

[See  Parent  and  Child.] 


CHOSE  IN  ACTION. 

The  same  rules  obtain  in  equity  as  at  law,  with 
respect  to  actions  by  husband  and  wife,  for  the  chose 
in  action  of  the  wife.  Adarm  v.  Lavender,  1  M'Clel. 
AcY.  41. 

Assumpsit  cannot  be  maintained  for  a  chose  in 
action,  in  the  name  of  a  trustee,  under  the  Scotch 
Bankrupt  Act,  54  Geo.  3,  c.  137.  Jeffery  v.  M*Tag' 
gart,6M.6i.S.lU. 


CHURCH. 

There  never  was  a  time  when  an  impropriation 
conM  be  made  without  providing  in  some  way  for 
the  service  of  the  church.  After  the  15  Rich.  2»  an 
endowment  of  a  vicar  was  required.  Before  that 
tftatnte  there  ought  to  have  been  either  a  vicar  en- 
dowed, or  the  service  of  the  chnrch  performed  by  a 
curmte.     Norbury  v.  Meade,  S  Bligh,  94T. 

Digest,  182J— 1828. 


The  union  of  churches  does  not  give  the  respec- 
tive parishes  a  right  to  participate  in  lands  pre- 
viously devised  to  thenL  Attorney  General  v.  Vivian, 

1  Russ.  226. 

A  mandamus  does  not  lie  to  compel  churchwar- 
dens to  deliver  op  the  keys  of  the  church.     Anon., 

2  Chit.  255. 

Though  a  curate  has  no  right  to  alter  the  situation 
of  a  pew,  yet  its  restoration  will  not  be  ordered  if 
the  churchwardens  do  not  disapprove,  and  the  alte- 
ration has  not  disfigured  the  church.  Parham  v. 
Templar,  3  Phil.  55. 

The  ordinary  may  grant  a  pew  to  a  particular 
person  while  he  resides  within  the  parish  ;  or  there 
may  be  a  prescription  by  which  a  faculty  is  pre- 
sumed :  but  as  to  personal  property  in  a  pew,  the 
law  recognizes  no  such  right.  Hawkint  v.  Com- 
peigne,  2  Phil.  11. 

It  is  the  duty  of  ordinaries  to  prevent  and  discou- 
rage the  system  of  granting  pews  exclusively  to 
particular  families.     Fuller  v.  Lane,  2  Add.  419. 

Ordinaries,  at  the  present  day,  are  bound  not  to 
issue  faculties,  appropriating  pews  to  individuals, 
but  under  special  circumstances.  Sentence  of  the 
Court  below,  refusing  a  confirmatory  faculty  for  so 
appropriating  a  pew,  &c.  affirmed,  generally — ^but 
qudpre  as  to  the  propriety  of  an  order,  part  of  that 
sentence,  dispossessing  the  applicant  for  the  facul^ 
of  the  pew  in  question,  in  favour  of  the  opponent ; 
that  opponent,  though  setting  up,  failing  to  sustain 
any  prescriptive  right  to  the  pew ;  the  possessory 
right  to  the  pew  seeming,  of  the  two,  to  be  rather  in 
the  applicant  for,  than  in  the  opponent  of,  the 
faculty ;  and  such  order  not,  regularly,  connecting 
itself  witli  the  proceedings,  pleadings,  and  prayers 
in  the  cause.     Woolloewnbe  v.  Ouldridse,  3  Add.  1. 

A  pew  in  the  body  of  a  church  may  oe  prescribed 
for  as  appurtenant  to  a  house  out  of  the  parish. 
Louiley  v.  Hayuard,  1  Y.  &  J.  583. 

A  non-parishioner  can  have  no  right^to  a  pew  in 
the  body  of  a  fvarish  church,  except  by  prescription. 
And  prohibition  will  lie  to  restrain  proceedings  in 
the  Ecclesiastical  Court,  if  they  seek  to  enforce  a 
claim  by  any  title  except  that  of  prescription  ;  or  if 
it  be  sought  by  that  title,  and  the  prescription  be 
denied  by  the  defendant.  Where  prohibition  is 
applied  for,  it  is  not  necessary  that  the  proceedings 
in  the  Ecclesiastical  Court  should  be  actually  at 
issue  :  It  is  sufficient,  if  they  are  c>arly  in  progress 
towards  the  trial  of  a  question  which  can  be  properly 
tried  only  in  a  court  of  law.  Byerley  v.  Windm, 
5  B.  &  C.  1,  s.  c.  7  D.  &  R.  564,  s.  c.  4  Law  J. 
K.B.  102. 

An  answer  relating  to  pews,  containing  a  super- 
fluous history,  will  be  referred  for  reformation.  7ur- 
ner  v.  Girand,  S  Phil.  334. 

A  chapel-warden  of  a  parochial  chapelry  has  not, 
by  virtue  of  his  office,  any  authority  to  enter  the 
ehapel  and  remove  the  pews,  without  the  consent  of 
the  perpetual  curate.     Jonei  v.  EUii,  2  Y.  &  J.  265. 

The  lessee  of  an  impropriator  of  great  tithes  will 
be  canonically  punishable  if  he  breaks  open  the 
chnrch-door,  with  an  intent  to  erect  pews  in  the 
church.     Jarratt  v.  Steele,  S*Phil.  167. 

No  usage  can  legalize  the  erection  of  a  monument 
without  a  faculty.     Seager  v.  Bowie,  1  Add.  554. 

Responsive  allegations  to  articles,  in  a  cause  of 
ofiloe,  promoted  by  the  official  of  a  peeuliw  against 
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tbe  defendant,  calling  upon  him,  1st,  To  answer  to 
"  having  illegalljr  set  up  a  monument  in  'a  certain 
church  in  his  peculiar  without  a  faculty  ;"  fd\y.  To 
**  shew  cause  why  he  should  not  be  decreed  to  re- 
move the  same:"  Pleading,  1st,  That,  "the  said 
monument  was  erected  by  leave  of  die  minister  and 
'  churchwardens ;"  Sdly,  That,  '*  the  said  monument, 
instead  of  injuring  or  disfiguring,  is  an  ornament  to 
the  said  church;"  admitted  to  proof.  Seager  v« 
BowU,l  Add.  541. 

Qti/er«— Whether  tbe  ordinary  is  precluded  from 
l^nting  a  faculty  confirmatory  of  alterations  made 
m  a  parish  church,  when  the  strict  legal  form  of 
publishing  a  notice  of  the  vestry  has  not  been  com- 
plied with.    Thomas  v.  Marrii,  1  Add.  470. 

In  the  year  1736,  a  meeting- bouse  was  built  by 
contributions  of  materials,  money,  and  labour,  and 
collections  at  the  cburch-door,  of  persons  professing 
tbe  principles  of  those  who  seceded  at  that  time  from 
the  church  of  Scotland.  The  meeting-house,  and 
the  ground  on  which  it  was  built,  were  rested  in 
certain  persons  as  trustees,  for  the  use  of  the  society 
and  managers  of  the  house  of  public  worship  for  the 
associated  congregation  of  Perth. 

A  schism  took  place  in  1796  among  the  members 
of  this  religious  community,  and  several  of  the 
members,  including  the  representatives  of  some  of 
the  trustees,  to  whom  the  Ivgal  right  of  property  had 
devolved,  separated  themselves  from  the  rsst  of  the 
community,  and  absolved  themselves  from  tbe  au- 
thority of  the  associate,  syiiod,  which  was  the  con- 
stituted authority  for  the  government  of  the  commu- 
nity. This  separation  took  place  on  grounds  of 
alleged  difference  of  opinion  on  a  question  as  to  the 
power  of  civil  magistrates  in  religious  concerns, 
which  the  Court  of  Sessions  pronounced  to  be  unin- 
telligible :  Hold,  that  in  a  case  where  it  was  difficult 
to  ascertain  who  were  tbe  legal  owners  as  represen- 
tatives of  the  contributors,  the  use  of  the  meeting- 
house belonrod  to  those  who  adhered  to  the  religious 
principles  of  those  by  whom  it  was  erected ;  and 
those  who  bad  separated  themselves  from  the  asso- 
ciate synod,  and  declined  their  jurisdiction,  were 
held  to  have  forfeited  their  right  to  the  property, 
although  it  had  been  judicially  declared  Uj at  there 
was  no  intelligible  difference  of  opinion  between 
them  and  the  adherents  of  the  synod.  CnigdaUie  v. 
Aikman,  2  Bligh,  529. 

Telling  a  man  in  a  church  or  chuxch-yard,  that 
what  he  suggested  is  *'  a  damned  lie^"  is  brawling 
within  the  5  and  6  £dw«  4.  c.  4.  AugUn  ▼.  Duegen, 
3PhiLl20.  " 

If  a  parishioner,  without  an  express  authority, 
read  a  *'  notice  of  vestnr"  during  divine  service,  it 
is  brawling.     Datoe  ▼.  Williams,  t  Add.  130. 

To  bring  brawling  within  5  and  6  £dw.  6,  it  must 
be  committed  in  a  consecrated  place.  WiUuum  v, 
Goodygr,  2  Add.  463. 

It  seems  unsettled  whether  that  «tatate  applies  to 
brawling  in  a  restry,  partlj  in  and  partly  out  of  a 
chnrchyard.    Ibid. 

If  two  be  implicated  for  brawling  in  a  chiuch, 
ascertaining  which  is  most  culpaple  is  immaterial, 
as  it  is  incumbent  on  each  of  them  to  abstain ;  and 
each  failing  to  abstain  incurs  a  penidty.  Polmsr  t. 
J^fftv,  S  Add.  141. 

Whare  tbe  offence  of  brawling  was  clearly  proved, 
■ad  DO  mitigatioii  offered,  the  ptrtiet  were  con- 


demned ab  ingressu,  for  one  month,  and  ftill  costs* 
England  v.  Hurcowh,  t  Add.  306. 

If  a  churchwarden  be  pronounced  to  have  com- 
mitted brawling  '*  by  words*'  only,  he  will  be  sus- 
pended and  condemned  in  the  sum  of  50/.  wesuiis 
trpensarum,  instead  of  full  coats.  Pa/msr  v.  T^ms, 
2  Add.  196. 

Upon  the  offence  of  brawling  beine  proved  against 
a  churchwarden  for  "  smiting  and  laying  violent 
hands  upon  certain  persons  in  the  said  church,  and 
creating  a  riot  and  disturbance  in  the  same,"  be  was 
suspended  and  condemned  in  full  costs.  Palwi/er  r, 
Roffey,  2  Add.  141. 

Though  it  seems  a  suit  for  brawling  ought  not, 
perhaps,  to  be  broueht  in  the  Court  of  Arches  bj 
"  letters  of  request,  yet,  if  brought,  it  msy  be  en- 
tertained.    Dawe  V.  WUliams,  2  Add.  130. 

Where  the  offence  of  brawling  is  proseeated 
before  the  bishop's  commissary,  ^e  suit  may  be 
committed  to  the  Archea  Court  by  letters  of  request 

Semble — Tbe  offence  of  brawling  was  not  created 
by  Stat.  5  and  6  £dw.  6,  c.  4,  but  was  previously 
punishsble  by  the  Ecclesiastical  Courts. 

If  a  spiritual  court  has  no  jurisdiction  overs  suit, 
the  pleading  an  issuable  plea  does  not  preclude  the 
award  of  a  prohibition.  Ex  parte  Williams,  4B.&C. 
313,  s.  c.  6  D.  &  R.  373,  s.  c.  S  Law  J.  K.B.  221. 


CHURCH  RATE. 
[See  Rate.] 


CHURCHWARDENS  AND  OVERSEERS. 
[See  Mandamus,  Poor.] 

(A)  Appointmbnt. 

(B)  Rights  and  Duties. 

(C)  Liabilities. 

(D)  Accounts. 


(A)  Appointment. 

By  a  local  act,  47  Geo.  3,  it  was  enacted,  that  the 
then  overseers  of  the  parish  of  Woolwich  should 
continue  to  be  overseers  for  the  remainder  of  the 
year,  and  until  two  other  overseers  should  be  ap- 
pointed in  the  manner  snd  at  the  time  by  law  di- 
rected to  succeed  them.  Two  justices  having  ap- 
pointed four  overseers:  Held,  that  under  the  43 
Elis.  0.  2,  justices  might  still  appoint  four  over- 
seen, as  the  private  act  did  not  repeal  the  latter 
statute.  Rex  t.  Pinney,  2  B.  &  C.  322,  s.  c  3  D. 
&  R.  578. 

A  person  who  bss  a  counting-house  in  a  town, 
but  resides  with  bis  family  at  a  little  distance  in  the 
country,  is  a  householder  in  the  town,  so  as  to  be 
bound  to  serve  the  office  of  overseer  in  it ;  and,  if 
he  refuse  to  do  it,  he  is  liable  to  an  indictment. 

But  a  householder  in  two  parishes  is  not  bound  to 
perform  the  duties  of  an  overseer  in  both  parishes 
at  the  same  time.  Having  accepted  the  office  in  one 
parish,  he  has  a  good  legal  excuse  for  not  taking  it 
in  another  parish.  The  King  v.  Poynder  the  eUer, 
1  Law  J.  K.B.  65,  s.  c.  1  B.  &  C.  178,  s.  c  2  D. 
&  R.  258. 

A  person  duly  elected  as  chnrebwarden,  may  be 
compelled  by  the  Ecclesiastical  Court  to  take  the 
oath  of  the  offiee.    Cooper  r.  JUnut,  3  Phil.  165. 
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(B)  Rights  and  Duties. 

In  n  ptrish  liaTiog  one  cfaureb,  two  setf  of  church- 
wardens had  always  been  appointed  for  the  two 
divisions,  and  each  set  had  alwajs  made  and  col- 
lected from  a  separate  rate.  The  out-going  church- 
wardens of  one  division  refused  to  pajr  orer  a  sum 
of  money  to  their  successors :  the  Court  held  thst 
the  in-coming  churchwardens '  for  that  division 
could  maintain  an  action  to  recover  it,  without  join- 
ing the  churchwardens  of  the  other  division.  AttU 
T.  BaMwitt,  t  Law  J.  K.B.  8,  s.  c  S  B.  &  C.  271, 
•.  c.  3  D.  &  R.  69«. 

A  churchwarden  who,  as  such,  hss  expended 
money  in  the  repairs  of  a  church,  cannot  maintain 
an  action  of  aasumpsit  for  contribution  against  one 
of  several  parishioners  who  attended  at  a  yestrr 
mealing  and  signed  an  order  for  the  repairs,  although 
such  parishioner  gave  directions  as  to  the  mode  in 
which  certain  parts  of  the  repairs  should  be  effected. 
The  plaintiff  should  have  reimbursed  himself  by 
laying  a  rate  on  all  the  parishioners  before  he  went 
out  of  office.  Lanchester  v.  Frnotr,  S  Law  J.  C.P. 
40,  s.  c.  S  Bing.  361,  s.  c.  9  B.  Mo.  688. 

To  make  a  body  corporate,  within  the  meaning 
of  the  59  Geo.  3$  o.  It,  there  must  be  two  overseers, 
distinct  from  and  besides  a  ehurchwarden  or  church- 
wardens. Woodcock  Y.  Gihion,  4  B.  &  C.  469,  s.  c. 
6  D.  &  R.  5«4. 

A  churchwarden  cannot  act  as  a  magistrate  in 
making  an  order  for  the  removal  of  a  person  from 
his  own  parish.  The  King  y.  the  InkabUanii  of 
Great  Yarmouth,  5  Law  J.  M.C.  73,  a.c.  6  B.  £e  C. 
646. 

In  an  action  on  a  bond  duly  executed  under  the 
54  Geo.  3,  c.  170,  a.  8,  which  bad  been  given  to  the 
overseers  of  a  parish  to  indemnify  them  against  the 
expenses  of  an  illegitimate  child :  Held,  that  it  must 
be  brought  in  the  names  of  the  overseers  who  are  in 
office  at  the  period  of  commencing  the  action,  al- 
though they  may  not  have  been  the  overseers  to 
whom  the  bond  had  been  given.  Addey  v.  Wooltey, 
8  Taunu  691,  s.  o.  3  B.  Mo.  SI. 

Where  the  spire  of  a  church  had  been  destroyed 
by  lightning,  a  monition  was  issued,  directing  the 
churchwardens  to  repair  and  reinstate  it.  Maynard 
v.  Brand,  3  Phil.  501. 

For  the  purpose  of  leasing  charity  lands,  under 
the  59  Geo.  3,  churchwardens  only  cannot  be  deemed 
a  corporate  body.  PhiUipt  v.  Pearce,  5  B.  &  C. 
433,  a.  c.  8  D.  &  R.  43. 

(C)  Liabilities. 

A  deputy  overseer  is  not  liable  to  pay  a  surgeon 
who  attends  a  pauper,  unless  he  expressly  authorise 
the  latter  to  do  so. — Quare,  whether  the  overseer  is 
liable.     Watlivg  v.  Walters,  1  C.  &  P.  13«.  [Park] 

If  A  and  B  are  overseers,  and  A  borrow  money 
for  parochial  purposes,  B  is  not  liable,  unless  he 
has  expressly  promised  to  repay .  Mattey  v.  KmmUs, 
J  Stark.  65.  [Bavleyl 

Goods  were  ordered  by  one  of  two  chapelwardeos 
for  the  use  of  the  chapel,  and  there  was  no  evidence 
that  the  other  assented  to  the  order.  On  a  plea  in 
abatement  for  a  non-joinder  of  the  other  chapel- 
warden,  the  Court  held,  that  it  was  not  necessary 
to  sue  them  jointly,  Shator,  Hitlop,  t  Law  J.  K.B. 
168,  B.c.  4l).acR.341. 


Persons  being  churchwardens,  oyeneers,  and 
trustees  of  the  poor,  directed,  in  consequence  of  a 
resolution  of  the  vestry,  a  prosecution  to  be  insti- 
tuted against  certain  persons  accused  of  having  con- 
curred in  the  misapplication  of  parochial  monies: 
one  of  them,  having  been  compelled  to  pay  the  bill 
of  costs  of  the  attorney  employed  in  the  prosecution, 
is  entitled  to  contribution  from  the  others.  Wright' 
smi  V.  Matterman,  5  Law  J.  Chanc.  14. 

In  actions  on  penal  statutes,  the  declaration  must 
state  that  the  act  was  done  against  the  form  of  the 
statute :  therefore,  where  in  debt  for  penalties  against 
an  overseer,  on  55  Geo.  3,  c.  137,  the  declaration 
did  not  allege  the  act  in  question  to  have  been  com- 
mitted against  the  form  of  &c.,  the  Court  arrested 
the  judgment.  WelU  v.  Jggulden,  3  B.  &  C.  186, 
s.  0.  5  D.  &  R.  13. 

A  guardian  of  the  poor,  appointed  under  92  Geo. 
3,  c.  83,  is  within  the  55  Geo.  3,  c.  137,  s.  6,  not- 
withstanding the  former  act,  s.  42,  imposes  a  penalty 
for  the  supply  of  the  provisions  for  the  poor  by  such 
guardians.     Wett  v.  Audrewt,  1  B.  &  C.  77. 

To  bring  an  overseer  within  the  meaning  of  the 
55  Geo.  3,  c.  137,  it  must  appear  that  he  supplied 
the  provisions  with  a  view  to  profit;  therefore, 
where  he  indirectly  supplied  a  small,  quantity  of 
provisions  in  the  name  of  another,  without  profit,— 
It  was  holden,  that  he  had  committed  no  offence 
within  the  meaning  of  the  act.  Skinner  v.  BuckMe, 
3  B.  &  C.  6,  s.  c.  4  D.  &  R.  6tQ. 

By  a  local  act  of  parliament,  it  was  enacted 
'*  that  the  chureh wardens  and  overseen  of  a  parish 
should  nominate  twenty  vestrymen  to  be,  with, 
themselves,  the  g^vernon  and  directon  of  the  poor." 
By  another  local  act,  an  addition  was  made  to  the 
governora,  of  all  persons  seised  of  land  within  the 
parish  of  the  annual  value  of  80/. ;  and  by  a  third 
act,  it  was  enacted,  *'  that  the  rector,  churchwardens 
and  overseen,  and  thirty-two  vestrymen,  naming 
them  (and  their  succesaore,  to  be  appointed  as 
before),  should  be  the  govemon :"  The  Court  held, 
that  this  last  act  virtually  repealed  the  two  former 
acts,  as  to  the  govemon ;  and  that  a  person  who 
was  qualified  by  estate  to  act  as  a  governor,  and 
had  attended  parish  meetings,  was  not  liable  to  the 
penalties  of  55  Geo.  3,  o.  137,  for  supplying  the 

Soor  with  provisions.  Stanley  v.  Dodd,  1  Law  J, 
:.B.  177,  s.  c.  S  D.  &  R.  809. 
Under  the  55  Geo.  3,  c.  137,  s.  6,  an  acting  guar- 
dian of  the  poor  is  liable  to  the  penalties  of  the 
statute,  for  supplying  the  poor  of  the  parish  with 
provisions,  notwithstanding  there  be  no  proof  of  his 
appointment;  hence,  although  a  parish  officer  is 
liable  under  die  S2  Geo.  3,  c.  83,  s.  49,  still  he  may 
be  sued  on  the  general  act,  55  Geo.  3,  c.  1 37,  without 
regard  to  the  former  statute.  In  an  action  of  debt 
for  the  penalties  under  the  latter  statute,  the  decla- 
ntion  stated,  that  **  the  defendant  was  a  person 
having  the  providing  for,  management  and  direction 
of  the  pariah  as  to  provisions  ;*'  and  it  appeared  that 
W  was  one  of  several  united  parishes,  whose  poor 
were  jointly  maintained  by  all  the  parishes  in  one 
common  workhouse  :  Held,  that  the  offence  was  well 
laid.  And  temble,  that,  in  order  to  bring  the  case 
within  the  act  of  parliament,  it  is  not  necessary  for 
the  declaration  to  allege  that  the  provisions  were 
supplied  *'  for  the  use  of  the  workhouse.*'  West  y« 
Andrew,  1  B.  &  C.  77,  s.  c.f  D.  &  B,  t8^. 
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In  an  action  of  trovor  against  a  sucooeding  oyer- 
eeer  to  recover  tbe  ralue  of  some  manure,  it  ap* 
peared  that  the  preceding  churchwardens  and  over- 
seers of  a  township  had  leased  lauds  vested  in  the 
poor  to  the  plaintiff,  for  a  term  of  years,  covenanting 
fliat  it  should  be  lawful  for  the  plaintiff  to  take  all 
manure,  &c.  from  the  poor-house,  and  to  use  it  upon 
the  demised  premises,  and  the  plaintiff  covenanted 
to  provide  straw  for  the  use  of  the  poor :  Held,  that 
the  action  would  not  lie,  though  the  overseer  had 
used  the  manure  on  his  own  land,  and  the  manure 
had  accrued  from  the  straw  supplied  by  the  plaintiff 
1o  the  poor>house.  Sowden  v.  Emeley,  3  Stark.  28. 
[Bayley] 

(D)  AocotNTS. 

Churchwardens  of  a  parish  may  ke^p  separata 
accounts,  provided  the  parish  have  two  divisions. 
Astle  y.  Thomas,  1  C.  &  P.  103.  [Park] 

Where  the  late  churchwardens  and  overseerB  of 
tbe  poor  of  B,  delivered  to  the  sacceeding  overseert 
and  churchwardens  a  piece  of  paper,  verified  before 
a  justice,  purporting  to  be  an  account  of  the  reeeiptB 
and  disbursements  for  tbe  year  1822,  containing  the 
gross  sum  of  money  levied  and  disbursed  during 
the  year,  without  any  other  document  or  youcher : 
Held  to  be  insufficient,  as  tbe  delivering  a  meve 
balance  sheet  of  tbe  monies  received  and  expended, 
is  not  such  an  account  as  the  17  Geo.  2,  c«  38,  re- 
quires ;  and  therefore  the  Court  directed  a  nuinda* 
mus  to  issue,  commanding  the  justices  to  hear  and 
determine  a  complaint,  for  not  properly  accounting 
pursuant  to  the  above  enactnaent.  Rex  v.  tha  Jui* 
tices  of  Worcester,  3  D.  &c  R.  299. 

An  overseer  conunitted  for  the  non-deliveiy  of  his 
accounts,  and  paying  over  the  balance,  may  be  dis* 
charged  on  becoming  bankrupt,  and  obtaining  his  oer* 
tifioate,  although  the  bankruptcy  happens  before  the 
expiration  of  tbe  year  for  which  he  acted.  Rex  r« 
Tucker,  t  Chit.  286. 

Where  the  late  overseer  of  a  parish  has  been  com- . 
nitted  under  50  Geo.  3,  c.  49,  s.  1,  for  not  deliver- 
ing up  the  parish  books,  the  commitment  should 
state  what  tbe  books  are.      Grover  v.  Forretler, 
f  Chit  286. 

The  Court  will  not  grant  a  mandamus  to  church- 
wardens to  allow  an  inspection  of  their  accounts, 
vnder  17  Geo.  2,  c.  38,  s.  1,  unless  the  applicant 
states  some  public  ground  for  desiring  such  in- 
spection. 

Sect  14  of  the  act,  which  imposes  a  penalty  upon 
churchwardens  wrongfully  refusing  an  inapectton, 
is  no  answer  to  the  application.  The  King  v.  Clear, 
7  P.  &  R.  393,  s.  c.  4  B.  &  C.  899. 

Overseers'  accounts,  allowed  by  justices,  were 
delivered  to  their  successors  on  iie  day  on  which 
the  Easter  Quarter  Sessions  were  held,  at  some  dis- 
tance, and  too  late  to  enter  an  appeal  at  those,  being 
the  next  Sessions :  Held,  that  an  appeal  to  the  next 
jn-actUable  Sessions,  viz.  the  Midsummer  Sessions, 
was  in  time  ;  and  that  it  might  be  respited  there  to 
the  Michaelmas  Sessions.  Rex  v.  Thackwell,  3  Law 
J.  K.B.139,s.c.  4B.&  C.  62,  s.  c.  6  D.  &  R.  61. 

A  notice  of  appeal  against  overseers'  accounts, 
need  not  stite  that  the  party  appealing  is  a  party 
aggrieved ;  but  it  must  state  the  grounds  of  objection 
which  he  is  about  to  take  to  the  accounts.  Tke  King 
V.  the  Justices  of  Somerset,  6  Law  J.  M.C.  116. 


Where  a  notice  of  appeal  against  overseers'  ac- 
counts, stated  that  the  appellant  intended  to  object 
to  the  following  items  or  charges,  and  setting  them 
out :  Held  insufficient,  inasmuch  as  it  ought  spa- 
cifically  to  have  stated  the  particular  grauiuU  of 
objection  as  directed  by  the  41  Geo.  3,  o.  23,  s.  4. 
The  insufficiency  of  tlie  notice  is  not  waived  by  the 
attorney  on  both  sides  signing  an  admission  bofore 
the  Sessions,  respecting  the  items  in  the  accounts 
objected  to,  because  it  ought,  under  section  b  of  tbe 
41  Geo.  3,  c.  23,  to  have  been  signified  by  the  re- 
spondents, or  their  attomies  is  open  court  Rex 
V.  Sheard,  2  B.  &  C.  856,  s.c.  4  D.  &  R.  480  :  8.  p. 
Rex  V.  Uayall,  3  D.  &  R.  383. 

A  magistrate,  who  is  an  inhabitant,  and  pays 
rates,  has  no  right  to  vote  on  the  determination  of 
an  appeal  against  an  order  for  the  allowance  of  the 
overseers'  accounts.  Rex  v.  Gfidridge,  5  B.  &  C* 
459,a.c.8D.&R.217. 


CLERGY. 


The  statute  57  Geo.  3.  c.  99,  applies  to  eases  in 
which  the  curate  has  a  time  fixsd  for  him  to  continue 
performing  the  doty,  and  not  to  clergymen  who  are 
removable  at  the  mere  will  of  their  superiors.  Good- 
title  dem.  Lmcoln  College  v.  Lee,  1  Law  J.  K.B. 
165- 

An  indictment  against  a  clergyman  on  the  21  Hen. 
8,  c.  13,  for  taking  to  farm  lands  aot  his  glebe,  was 
quaahed  on  tbe  grounds  that  an  indictment  was  not 
named  by  the  words  of  the  act }  and,  Sd,  it  did  not 
state  that  such  person  occupied  fir,  ifc.  Rex  T. 
Bright,  2  Ken.  274. 

To  a  criminal  proceeding  against  a  clergyman  for 
a  violation  of  tbe  48th  canon,  by  oficiating  out  oF 
his  diocess,  and  for  obstruetis^  a  licensed  curate  In 
the  performance  of  divine  service — a  responsiTe  al- 
legation suggesting  facts  suiBciently  piobable,  as  to 
amount  to  a  complete  legal  defence,  or  at  least  to 
render  it  a  case  for  mitigated  costs,  was  admitted  to 
proof.    Gates  v.  Chambers,  2  Add.  177. 

A  person  who  has  endeavoured  to  prevent  a  cler- 
gyman complying  with  the  requisites  of  the  statutes 
13  Elis.  c.  12,  and  13  &  14  Car.  2,  c.  4,  is  not  at 
liberty  to  take  advantage  of  tbe  non-compliance. 
Doe  d.  Watson  v.  Fletcher,  6  Law  J.  K.B.  282,  s.  e. 
8  B.  &  C.  25,  a.  c.  2  M.  &  R.  206. 

A  clergyman  suspended  uuder  a  proceeding  by 
articles,  for  drunkenness,  profoneness,  &o.  Quare 
as  to  the  right  of  the  Dean  of  the  Arches,  per  s^  to 
depose,  or  deprive,  in  any  case  under  the  122d 
canon. 

The  Court  ordered,  that,  before  a  sentence  of  sus- 
pension against  a  minister  was  relaxed,  a  certificate 
of  intermediate  good  behaviour  should  be  produced. 
Sounder  v.  Davies,  1  Add.  291,  299. 

A  bishop  has  not,  under  the  statute  57  Geo.  3, 
c.  99,  the  power,  of  fixing  the  amount  of  the  salary 
to  be  paid  to  a  curate  by  a  resident  incumbent  Rex 
V.  the  Bishop  of  Peterborough,  2  Law  J.  K.B.  199, 
s.  c.  3  B.  &  C.  47,  8.  c.  4  D.  &  R.  720. 

Semble,  An  assistant  curate  of  a  resident  incum- 
bent is  not  entitled  to  the  benefit  of  a  sunomarr 
process  by  monition,  for  the  recovery  of  his  stipend. 
Weatherell  v.  Paris,  2  Add.  193,  n. 

The  perpetual  curate  of  an  augmented  parochial 
chapelry  has  a  sufficient  possession  whereon  to 
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saiBtain  treapass  for  brrajdng  and  entering  the 
chapel  and  destroying  the  pews.  Jones,  clerk,  r. 
ii/ii,  «  Y.&J.  265. 

Where  a  custom  directed  the  parishionen  to  elect 
a  perpetual  curate,  it  was  bolden,  that  an  electioo 
by  some  of  the  parishionera  only,  the  rest  being  ex- 
cluded, was  Toid. 

Parishioners  cannot  legally  elect  a  curate  by  hallot, 
Faulhter  v.  Elgar,A  B.  &  C.  449,  s.  c.  6  D.  £c  H. 
517. 

Where  a  spiritual  person,  by  virtue  of  his  office 
of  chaplain  of  a  college,  held  a  curacy  with  a  dwel- 
ling-bouse attached,  and  although  he  bad  ceased  to 
bold  the  office  of  chaplain,  yet  retained  possession 
of  the  premises :  Held,  not  to  be  a  curate  within  the 
meaning  of  the  57  Geo.  3,  c.  99,  s.  67,  and  that  be 
might  be  evicted  by  notice  to  quit,  and  was  not  en- 
titled to  the  three  months'  notice,  required  to  be 
given  by  that  act.    GoodtitU  v.  Le€,  2  I).  &  R.  718. 


CLERGY,  BENEFIT  OP. 

[See  Stat.  7  and  8  Geo.  4,  c.  28,  s.  6,  whereby  be- 
nefit of  clergy  is  abolished.] 

Petit  larceny  is  not  within  the  meaning  of  tba 
3  Geo.  4,  c.  38,  s.  2,  which  enacts,  that,  '*  if  any 
servant  shall  steal  any  money,  &c.  from  his  master, 
and  shall  be  convicted  thereof,  and  be  entitled  to 
benefit  of  clergy,  be,  instead  of  bein^  subject  to 
such  punishment  as  may  now  by  law  be  inHicted 
upon  persons  so  convicted  and  entitled  to  benefit  of 
clergy,  may  be  transported  for  fourteen  years."  Rea 
T.  Eilis,  5  B.  &  C.  S95,  s.  c  8  D.  &  R.  173. 

Benefit  of  clergy,  in  a  clergyable  felony,  may  be 
obtained  after  sentence  of  death  has  been  passed. 
iZcx  V.  Arnutrong,  1  R.  &  M.  C.C.R.  21. 


CLERK  OF  THE  PEACE. 

Where  an  assignor  assigned  by  deed  to  trustees 
1^  his  income,  emoluments,  and  profits,  during  bia 
life,  and  which,  on  his  continuing  to  hold  the  office 
of  the  Clerk  of  the  Peace  for  Westmioster,  should 
become  due  to  him  as  such  clerk  in  respect  of  his 
office,  (af^r  deducting  the  salary  or  allowance  of  his 
deputy  for  the  time  being,)  upon  trust,  to  pay  inter- 
est, which  should  become  due  to  A  and  B  on  certain 
debts  due  from  the  assignor  to  them,  and  from  time 
to  time  to  render  and  pay  the  surplus  and  residue 
of  the  income,  emoluments,  and  profits,  to  the  as- 
signor, after  satisfying  the  tru^is,  such  assignment 
held  not  good,  effectual,  nor  valid  in  law  ;  and  under 
sncb  an  assignment,  the  trustees  are  not  entitled  to 
receive  such  income  and  emoluments.  Palmer  ▼. 
Bate,  6  B.  Mo.  28,  s.  c.  2  B.  &  B.  673. 

An  agreement  by  A,  an  attorney,  town-clerk  and 
clerk  of  the  peace  of  the  borough  of  L,  in  the  county 
of  JL,  to  pay  to  B  a  certain  sum  of  money,  and  to 
use  his  endeavours  to  procure  for  him  one-fourth  of 
the  prosecutions  arising  in  the  town-clerk's  office,— 
was  held  to  extend  to  all  prosecutions  **  arising  in 
the  town-elerk's  office,'*  (viz.  where  the  examina- 
tions were  conducted  there,)  whether  the  criminals 
were.tried  at  the  borough  sessions,  the  assizes,  or 
ooun^  sessions.  Held  also,  that  a  note  written 
belbro  die  agreement  was  signed,  could  not  be  gifan 


in  evidence,  to  shew  that  the  parties  intended  it 
only  to  apply  to  the  prosecutioDS  tried  at  the  borough 
sessions.  Held  also,  that  the  defendant*  as  derk  of 
the  peace  of  the  borough,  and  not  merely  as  town* 
clerk,  could  not,  within  stat.  22  Geo.  2,  c.  46,  s.  14, 
legally  enter  into  such  an  agreement.  Hughes  r, 
Statham,  3  Law  J.  K.B.  179,  s.  c  4  B.  &  C.  187, 
s.  c.  6D.  &R.  219. 

The  duplicate  of  fines,  issues,  amerciunents,  and 
forfeited  recognizances,  required  to  be  delivered  intv 
the  Exchequer  by  the  clerk  of  the  peace,  under  tbe 
statute  3  Geo.  4,  c.  46,  s.  14,  must  be  delivered  in 
on  oath.     Ex  parte  Hodgson,  2  Y.  &  J.  142. 


COGNOVIT. 

No  stamp  is  necessary  to  a  cognovit  which  merely 
gives  time  to  the  defendant.  Jay  v.  Warren,  1  C. 
&  P.  532.  [Abbott] 

Where  the  language  of  a  cognovit  is  dear,  and 
free  from  all  ambiguity,  the  Court  will  not  permit 
its  effect  to  be  altered  upon  affidavit,  tbat  at  the 
time  of  executing  the  cognovit  other  terms  were 
agreed  upon,  even  though  those  terms  depended  on 
a  subsequent  contingency.  Anon*  4  Law  J.  K.B.- 
57,  s.  c.  7  D.  &  R.  375. 

The  rule,  made  in  the  15  Car.  2,  requiring,  in 
oases  of  warrants  of  attorney  executed  by  a  defen- 
dant in  custody,  that  an  attorney  on  behalf  of  the 
latter  should  be  present,  does  not  apply  to  a  cog- 
novit.    BayUy  v.  Taylor,  8  D.  &  R.  56. 

The  defendant,  in  Hilary  term,  gave  the  plaintiff 
a  cognovit,  with  a  defeazance,  that  judgment  should 
not  be  entered  up  or  execution  issued  until  a  certain 
day  in  vacation.  Tbe  defendant  died  before  the  day 
named,  and  judgment  was  afterwards  entered  up  by 
tbe  plaintiff  ss  of  Hilary  term,  and  execution  issued 
thereon  :  Held,  regular,  notwithstanding  the  deatb 
of  the  defendant,  before  judgment  actually  signed. 
Calvert  v.  Tamlin,  6  Law  J.  C.P.  191,  s.  c.  5  Bing.  1. 
■.  c  2  M.  &  P.  1. 


COIN. 


An  indictment  on  15  Geo.  2,  c.  28,  s.  2,  for  felo- 
niously uttering  counterfeit  coin,  after  two  convic- 
tions and  judgments  for  misdemeanors  on  the  same 
statute,  must  set  out  the  former  convictions  and 
judgments,  with  prout patetper  reeardam.  Judgment 
for  misdemeanor  cannot  be  given,  on  an  indictment 
for  felony,  in  tbe  absence  of  such  averment.  Rex  y* 
Turner,  1  R.  &  M.  C.C.R.  47. 

The  8  and  9  W.  3,  c.  26,  applies  to  a  collar  of 
iron  for  graining  the  edges  of  counterfeit  money* 
though  it  is  to  be  used  in  a  coining  press.  Rex  v. 
Moore,  2  C.  &  P.  235.  [Burrough] 

Two  may  be  convicted  on  an  indictment  for  ut- 
tering a  counterfeit  shilling,  if  it  appear  'tbat  one 
went  into  a  sbop  and  offered  a  bad  shilling,  and  the 
other  remained  outside,  having  other  pieces  of  bad 
money. 

To  support  an  indictment  for  uttering  a  counter- 
feit shilling,  it  is  not  necessary  to  prove  the  exact 
piece  which  was  offered,  if  it  appear  tliat  the  prisoner 
uttered  one  and  had  another  in  his  pocket,  both  being 
counterfeit,4t  will  suffice.  Rex  v.  Skerrit,  2  C.  &  P. 
427,  [Garrow] 
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In  m  indirtawit  for  pattiag  off  coanteifeit  maotj 
at « lower  nta  tban  its  deaominatioii  importod,  it 
was  allegad  that  tbo  prisoner  pit  off  a  ooaaterfeit 
soverei|p  and  tbreo  counterfeit  shillings^  "  for  the 
sum  of  fire  shillings."  The  proof  was,  that  the 
prisoner  said  he  woold  let  the  witness  have  a  bad 
sovereign  at  4«.,  and  three  bad  shillinp  at  It. ;  and 
the  witness  paid  for  them  with  two  good  half-crowns: 
Held ,  that  this  proof  supported  the  allegation.  Rex 
T.  H$nry  H§dga,  9  C.  &  P.  4ia  [B.  Vanghan] 


CLUB. 


The  proprietor  of  a  clob^honse,  and  not  the 
members,  most  soe  sabscribers  for  non-pajment  of 
the  sabscription-money ;  and  a  role  in  the  dub,  that 
all  persons  shall  pay  the  yearly  sum  for  being  a 
member,  nntil  he  has  given  notice  of  his  intention 
to  discontinae,  is  binding.  Raggett  v.  Buhcp, 
f  C.  &  P.  345.  [Abbott] 

If  ^e  rules  of  a  clnb  be  contained  in  a  book  kept 
by  the  master  of  the  clob,  and  accessible  to  the 
members,  every  member  of  the  club  must  be  taken 
to  be  acquainted  with  them.  Raggett  v.  Mutgravt, 
2  C.  &  P.  556.  [Abbott] 


COMMITMENT. 

It  ia  not  necessary  that  an  authority  to  commit, 
should  appear  in  a  warrant  of  commitment  Rex  v. 
GoodhaU,  1  Ken.  Itt,  a.  c  Sayer,  129. 

A  warrant  of  commitment,  under  the  statute 
5  Geo.  3,  c.  14,  for  fishing  in  a  private  fishery  with- 
out the  consent  of  the  owner,  must  state,  that  the 
offence  was  committed  in  an  inclosed  ground. 
Where,  therefore,  a  warrant  of  commitment  stated, 
that  a  party  was  convicted  for  fishing  with  a  rod  and 
Une  in  a  pond  or  pool  of  water,  the  right  of  fisheir 
therein  being  the  private  property  of  W  C  :  Held, 
that  such  warrant  was  void,  and  could  not  be  cured 
by  a  conviction,  sUting  that  the  party  convicted 
attempted  to  take  and  deatroy  the  fish  in  the  ssid 
pond  or  pool,  without  tbe  consent  of  W  C,  he  being 
the  owner  of  the  fishery  within  the  said  pond  or 
pool,  not  being  in  any  park  or  paddock,  &c.  but  tn 
other  incloted  ground,  being  private  propor^.  Wiekes 
V.  Clutterbuck,  S  Law  J.  C.P.  67,  s.  c.  4  Bing.  433, 
s.  c.  10  B.  Mo.  483. 

Although  a  warrant  of  commitment  be  manifestly 
defectire  on  the  face  of  it,  the  Court  will  not,  if 
there  has  been'a  conviction,  notice  the  defect  until 
the  conviction  is  returned  into  court.  Rex  v.  Taylor, 
7  D.  &  R.  622. 

By  the  Smuggling  Act,  6  Geo.  4,  all  persons  con- 
victed thereof  shall  be  sent  on  board  one  of  his 
Msjesty 's  ships  of  war,  to  be  examined  by  a  surgeon , 
end  if  found  unfit,  shall  be  conveyed  before  two 
justices,  who,  upon  proof  that  he  has  been  so  con- 
victed, shall  call  upon  tueh  perton  to  pay  the  penalty 
cf  100/. :  Held,  that  a  warrant  of  commitment  by 
the  magistrates  need  not  shew,  first,  that  be  has 
been  examined  by  a  surgeon ;  nor,  secondly,  that  he 
has  been  called  on  to  pay  tlie  penalty,  because  the 
justices  having  adjudged  htm  to  pay,  and  he  not 
having  paid,  is  the  same  as  calling  on  him  to  pay. 
£x  parte  Edwards,  8  D.  &  R.  115. 


A  wanant  of  ooounitPBfSBt,  wadm  Ihe  39  aad  40 
Geo.  3,  c  94.  s.  3,  of  a  penon  appsehendad  QMkr 
eircumstanoes  that  denote  a  derangement  of  mind, 
is  sufficient,  if  it  pnrsne  tbe  terms  of  the  act  of  psr- 
liament ;  and  it  need  not  est  forth  the  circwnstaBoes, 
or  the  evidence  from  which  the  commitring  sngi»> 
trate  oondudes  that  such  person  is  within  the  mess- 
ing and  object  of  the  act.  Ex  parte  Gourimn,  6  Law 
J.  M.C.  89, S.C  1  M.  &  R.  619. 


COMMON. 


^A)  RlOHTS  OF  THE  COMIIONBRS. 

(B)  Approveheiit  and  Inclosure. 

(C)  Pleadings  and  Evidence. 


(A)  Rights  OF  TBE  Commoners. 

Where  a  common  was  enclosed  by  a  railed  foaea 
which  contained  gaps,  through  which  the  common- 
era'  cattle  might  enter  and  return :  It  waa  b^,  that 
building  a  mil  in  lien  of  the  fence,  and  leaving 
only  a  single  door,  waa  an  encroachment.  Kitdtem 
V.  knight,  M'Clel.  373. 

If  A,  a  commoner,  gives  to  J),  lesve  and  lieenee 
to  build  a  cottage  on  the  common,  no  action  lies  for 
the  encrosehment,  though  no  sufficient  common  be 
left,  and  the  licence  be  only  by  parol.  Harvey  v. 
Reynoidi,  1  C.  &  P.  141.  [Psrk] 

A  plea  of  justification  to  an  action  of  treapess, 
that  the  trespass  was  committed  in  order  to  abate  a 
snrchsrge,  which  precluded  the  defendsnt  firom  en- 
joying Us  right  of  common  ss  he  wss  entitled  to  do : 
Holden,  sn  insufficient  answer  to  the  action,  inas- 
mneh  as  he  was  bound  to  seek  bis  remedy  at  law. 
Cooper  V.  ManhaU,  2  Ken.  1.  a.  e.  1  Bnnr.  259, 
2  Wils.  51. 

Where  there  hsve  been  two  manors  in  one  lord, 
it  seems,  that  one  who  claims  under  him  ss  lord  of 
one  of  the  msnors,  cannot  prescribe  for  a  right  of 
common  over  the  other. 

But  there  is  no  legal  objection  to  a  tenant  of  land 
in  one  of  the  manors  having,  in  reapeet  of  such  land, 
a  right  of  common  levant  et  eouehant,  over  land  in 
the  adjoining  manor.  Soften  v.  Ceurf,  4  Law  J. 
K.B.  319,  s.  c.  5  B.  &  C.  917,  s.  c.  8  D.  &  R.  741. 

(B)  Approvement  and  Inclosure. 

There  was  a  common  on  which  the  inhabitants  of 
the  parishes  of  A  and  B  had,  from  time  immemorial, 
intereommoned,  and  those  of  B  had  always  repsired 
part  of  a  road  across  it.  Under  an  act  of  parliament 
to  inclose  the  lands  in  A,  a  part  F  of  the  common 
was  set  off  for  the  inhabitants  of  B,  which,  under  an 
act  to  incloae  the  lands  in  B,  was  allotted  amongat 
them.  The  ehnreh-rates,  poor-ntes,  land-tax,  for 
the  part  F,  after  the  inclosure,  were  paid  by  the  in- 
habitants of  B.  A  question  arose,  whether  the  part 
F  was  not  within  tbe  parish  of  A  ;  because,  by  r»* 
putation,  the  whole  of  the  common  had  been  consi- 
dered as  being  in  A,  and  its  inhabitants  had,  in 
their  perambulations,  tsken  it  in  ss  belonging  to 
them,  and  it  was  also  described  in  old  terriers  as 
being  in  A.  Tbe  jury  found  that  the  part  F  waa  in 
the  parish  B,  and  the  Court  refuaed  to  grant  a  new 
trial ;  observing,  that  perambulations  were  no  evi- 
dence, unless  the  sdjoining  pariah  had  notice  of 
them.    Warrtn  v.  ShuitUwoirtk,  1  Law  J.  K.B.  214. 


COMMON.— COMPANY. 
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A  lord  of  tbo  manor  bad  been  accustomed  to  take 
atones  and  gravel  out  of  some  commonable  bills, 
witbout  stint,  from  time  immemorial.  Tbat  place, 
and  some  adjoining  lands  in  tbe  same  manor,  were 
inclosed.  Tbe  commissioners  were  directed  by  tbe 
act  to  award  to  bim  a  piece  of  land,  equal  in  value 
to  bis  interest  tberein  as  sucb  lord ;  but  tbere  was  a 
reservation  of  all  rents,  services,  courts,  &c.,  and 
otber  rigbts  wbatsoever  to  bim,  as  lord  of  tbe  manor, 
appertaining.  Tbe  commissioners  awarded  a  piece 
,  of  land  to  tbe  lord,  and  directed  tbat  tbe  bills  sbould 
be  still  kept  as  common  of  pasture  for  tbe  commoners : 
Tbe  Court  beld,  that  tbe  lord  could  still  get  stone 
sritbout  stint.  PUee  v.  Jackton,  2  Law  J.  K.B.  156, 
s.  &.  4  D.  &  R.  318. 

Wbetber  tbe  lord  maj,  in  general,  make  grants 
of  tbe  waste  u]K>n  wbicb  tbe  copybolders  bave  a 
rigbt  of  common  of  turbary,  provided  he  leave  suf- 
ficient for  tbe  commoners — quart, 

A  special  custom  tbat  be  may,  leaving  sufficient 
for  tbe  commoners,  will  be  good ;  and  tmbl$,  tbat  a 
special  custom  that  be  may  witbout  limit,  would 
be  bad. 

A  commoner  may  destroy  fences  erected  upon  the 
coBunon  by  tbe  lord  or  bis  grantee ;  and  therefore, 
tbe  fact  of  a  commoner  deatroying  the  whole  of  tbe 
fences  which  have  been  erected,  when  he  might  bave 
entered  witbout  throwing  down  any  part  thereof,  is 
not  evidence  tbat  be  entered  for  other  purposes  than 
to  nse  bis  common  of  pasture.    ArUtt  r.   ElUt, 

5  Law  J«  K.B.  391,  s.  c.  7  B.  &  C.  346. 

(Cy  Pleadings  and  Evidence. 

Tbe  plaintiflT  claimed  a  rigbt  of  common  for  all 
comnumabU  eattie,  and  proved  tbat  be  turned  on  all 
the  commonable  eattie  be  had,  but  tbat  he  never 
kept  any  sheep ;  otber  commoners,  who  bad  sheep, 
bad  however  turned  them  on :  this  is  evidence  m 
support  of  tbe  rigbt  laid,  and  sbould  be  left  to  tbe 
jury.  Munifold  v.  Pmnmgton,  3  Law  J.  K.B.  182, 
s.  e.  4  B.  &  C.  161,  s.  c.  6  D.  &  R.  X91. 

Where  a  declaration  for  disturbance  of  common, 
stated  a  rigbt  of  common  for  all  cattU  levant  atid 
couehant,  it  waa  holden  to  be  supported,  by  shewing 
a  lease  to  plaintiff's  testator  for  years,  determinable 
oo  lives,  of  a  hrm,  &&.,  together  with  rtasenabU 
cammmi  9f  patturt ;  and  tbat  this  right  was  not  de- 
stroyed by  a  subsequent  conveyance  to  tbe  plaintiff 
in  roe  of  tbe  farm,  and  common  of  pasture  thereto 
belonging  and  appertaining ;  for  this  operated  as  a 
■ew  grant  of  the  common.    Daidge  v.  Carpenter, 

6  M.  &  S.  17. 

If,  in  answer  to  a  plea  of  right  of  common,  a 
person  rdiee  upon  a  previous  indosure  of  tbe  loeue 
in  fuo,  with  tbe  approbation  of  tbe  owner  in  fee  of 
tbe  soil,  he  most  state,  in  his  pleading,  tbat  sufficient 
common  tooj  left  for  the  commoners,  notwithstanding 
the  indosure ;  and  it  is  not  incumbent  on  the  com- 
numen  to  state,  in  their  pleading,  tbat  aufficient 
ooouaon  was  not  left.  Rogert  v.  Wyune,  4  Law  J. 
K.B.  75. 0.  c.  7  D.  &  R.  5«1. 

To  an  action  for  a  trespaas  in  a  dose,  tbe  defen- 
dant justified  the  entering,  that  it  was  parcel  of  a 
oosDnon.  Tbe  plaintiff  replied,  that  it  was  called 
Bnrgvy  Cleave-gardens,  which  bad  been  inclosed 
for  Uiirnr  years.  Tbe  defendsnt  rejoined,  denying 
it.  The  joiy  foand,  tbat  tbe  part  of  Bnrgey  Cleave- 
gai<d«iis,  in  wbiob  ths  tieipus  bad  been  committed. 


bad  not  been  inclosed  thirty  years,  and  found  a 
verdict  for  tbe  defendant :  Tbe  Court  held,  tbat  tbe 
verdict  was  correct.  Riehardi  v.  Peake,  t  Law  J* 
K.B.  189,  s.  c.  2  B.  &  C.  918,  s.  c.  4  D.  &  R.  57f . 

Freehold  tenants  of  a  lordship,  having  rights  of 
common  for  their  cattle  Uvant  and  eouautnt,  and 
common  of  turbaiy  and  estovers,  tbe  lord  approved 
parts  of  tbe  common,  and  granted  them  to  other 
persons ;  the  tenants  prostrated  tbe  fences ;  upon 
wbicb  actions  of  trespass  were  brought  against  them, 
and  they  filed  a  bill,  in  tbe  nature  of  a  bill  of  peace, 
against  the  lord  and  bis  grantees,  to  be  quieted  in 
the  enjoyment  of  their  commonable  rights.  A  ge- 
neral aemurrer  was  overruled,  the  Court  considering 
it  no  objection  to  tbe  bill,  that  each  defendant  had 
a  right  to  make  a  separate  defence,  provided  that 
rigbt  was  a  general  one ;  and  that  the  Court  could 
not,  before  answer,  judge  of  tbe  nature  of  the  right* 
Powell  V.  the  Earl  of  Powit,  1  Y.  &  J.  159. 

Trespass  for  breaking  and  entering  tbe  plaintiff's 
close,  and  treading  down  tbe  grass,  &c.,  and  breaking 
and  destroying  the  hedges  and  fences  of  the  plain- 
tiff, &c.  Tbe  defendant,  aa  to  all  the  trespasses, 
pleaded,  tbat  tbe  plaintiff's  close  was  parcel  of  tbe 
manor  of  C,  and  tbat  a  certain  messuage,  and  four 
acres  of  land  was  parcel  and  a  customary  tenement 
of  tbat  manor ;  and  tbat  tbere  is,  and  from  time 
whereof,  &c.,  there  bath  been,  a  custom  within  tbe 
manor,  that  the  customary  tenant  of  that  tenement 
shall  have  common  of  pasture  upon  the  plaintiff's 
close ;  that  J  S,  being  seised  of  the  said  customaiy 
tenement,  having  occasion  to  use  bis  conunon  of 
pssture,  entered  the  close  in  which,  &c.,  and  pot 
bis  cattle  in ;  and,  because  the  hedges  and  fences  had 
been  improperly  erected,  defendant  threw  them 
down.  The  plaintiff,  in  bis  replication,  took  issue 
upon  tbe  custom,  and  new  assigned  tbat  the  defen- 
dant entered  for  other  purposes  than  those  men- 
tioned in  tbe  plea :  Held,  first,  tbat  upon  tbe  issue 
joined  npon  the  replication,  tbe  plaintiff  was  at 
liberty  to  prove  a  custom  for  the  loid  of  tbe  manor 
to  inclose  parcels  of  tbe  waste,  and  a  grant  to  bim  of  - 
tbe  locus  in  quo  under  such  custom,  and  that  it  was 
not  necessary  tbat  tbat  custom  should  be  specislly 
replied. 

Held,  secondly,  tbat  tbe  fact  of  tbe  defendant's 
having  entered  tbe  plaintiff's  close,  and  thrown 
down  tbe  whole  of  tbe  fences  wbicb  be  had  erected, 
when  be  might  bave  entered  on  tbe  close  without 
throwing  down  any  part  of  tbe  fences,  was  held  not 
to  be  evidence  tbat  be  entered  for  other  pur- 
poses than  those  mentioned  in  the  plea,  and  did  not 
warrant  tbe  jury  in  finding  a  verdict  for  tbe  plaintiff 
on  tbe  new  assignment  ArUtt  y^Ellis,  5  Law  J. 
K.B.  391,  s.  c.  7  B.  &  C.  346. 
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COMPANY — (RiaiiTS— LiABiLiTifis  op  Shareholders). 


(A)  In  general. 

A  proyiso  for  the  dissolation  of  a  company  in  a 
particular  manner,  docs  not  exclude  the  jurisdiction 
of  the  Court  to  decree  a  dissolution  in  case  of  mis- 
conduct 

A  contract,  which  the  company  might  claim,  may 
be  rejected  by  them ;  and  then,  all  the  members 
except  one  may  form  another  company,  for  the  pur- 
pose of  taking  the  benefit  of  the  contract,  which 
they  themselves,  on  behalf  of  the  other  company,  had 
rejected. 

Acting  as  a  corporate  body,  not  being  aach,  is  an 
offence  at  common  law. 

Qturre — Whether  acting  as  a  corporate  body  is 
prohibited  per  u,  by  the  6  Geo.  1,  c.  18,  s.  18. 

SmbU — ^That  to  form  a  company,  without  any 
intention  of  remaining  in  it,  and  ^ith  the  view  of 
raising  the  shares  to  a  premium,  and  then  with- 
drawing from  the  speculation,  is  an  offence  indictable 
at  common  law.  Kinder  r,  Taylor,  3  Law  J. 
Chanc.  69. 

Where  a  scheme  was  projected  for  raising  money 
by  small  subscriptions,  to  be  laid  out  at  interest,  and 
to  enurd  for  the  benefit  of  the  subscribers,  by  survi- 
Torship ;  the  subscribers  to  be  governed  by  rules 
and  regulations,  to  be  made  by  the  directors,  and  at 
the  end  of  the  year,  transferrable  shares  were  to  be 
issued  :  It  was  holden  not  to  be  within  the  Bubble 
Act,  6  Geo.  1,  c.  18.  NockeU  v.  Crotby,  3  B.  &  C. 
814,  s.  c.  5  D.  &  K.  751.  [See  6  Geo.  4,  c.  91,  by 
which  6  Geo.  1.  is  in  fact  repealed.] 

(B)  Rights,  Powers,  and  Duties. 

Where  an  act  of  parliament  creates  a  public  com- 
pany;  giving  tliem  certain  powers,  and  imposing  on 
them  certain  public  duties ;  it  impliedly  gives  them 
the  means  of  performing  those  duties ;  Uiough  the 
obtaining  of  those  means  may  conflict  with  the  rights 
of  private  individuals.  In  such  a  case,  the  company 
must  make  compensation  to  the  individuals. 

Accordingly,  a  public  company,  in  the  exercise 
of  their  powers,  had  carried  on  works,  which,  in  the 
course  of  time,  occasioned  a  public  nuisance.  On 
being  called  upon  by  mandamus  to  remove  the  nui- 
sance, they  urged  that  they  could  not  do  so  without 
obtaining  land  adjoining  to  the  place  in  question,  in 
order  to  make  sewers  beneath ;  and  that  they  had  no 
power  to  obtain  the  land :  But  the  Court  held,  that 
they  must,  by  whatever  means,  remove  the  nuisance ; 
and  they  intimated  an  opinion  that  the  company 
might  lawfully  obtain  the  use  of  the  land  to  make 
■ewen  beneath,  on  making  adequate  compensation ; 
though  the  land  might  belong  to  private  individuals; 
and  though  the  company  had  no  longer  any  express 
power  by  their  act,  to  obtain  the  use  of  the  adjoining 
lands.  Bex  v.  thg  Bristol  Dock  Company,  5  Law 
J.  M.C.  51,  s.  c.  6  B.  &  C.  181. 

Where  it  was  provided,  by  the  deed  of  settlement 
of  a  joint-stock  company,  that  the  directors  should 
meet  weekly  at  the  office  of  the  company  at  such  day 
and  hour  as  they  should  from  time  to  time  agree 
upon :  Held,  that,  although  there  was  no  other 
meeting  during  the  week,  one  which  was  not  the 
result  of  agreement  or  appointment  at  a  previous 
meeting,  was  not  valid  under  the  deed.  Moore  y. 
Hammmid,  5  Law  J.  K.B.  «67,  s.c.  6  B.  &  C.  456. 


(C)  Liabilities  of  Shareholders  and  other 

Persons. 

Persons  who  merely  sanction  the  invention  of  a 
scheme  by  forming  a  committee  at  the  request  of  the 
patentee,  who  acts  himself  as  secretary,  are  not 
liable  to  an  action  at  his  suit  for  his  services  as  se- 
cretary. Porfcinv.JFry,  «C.&P.  Sll.  [Abbott] 

In  general,  the  mere  circumstance  of  a  person 
applying  for  shares  in  a  company  not  incorporated, 
and  paying  a  deposit  on  those  shares,  does  not  make 
him  a  subscriber  to  the  company,  so  as  to  render 
him  answerable  for  calls  made  upon  him  after  the 
company  has  been  incorporated.  The  Thamee  Tunnel 
Company  v.  Sheldon,  5  Law  J.  K.B.  157,  s.  c  6  B. 
&  C.  341. 

The  plaintiff's  name  was  entered  in  a  book  with 
those  of  several  other  subscribers  to  a  projected 
joint  stock  company;  the  plaintiff  received  certain 
scrip  receipts,  but  sold  them  before  the  deed  for  the 
formation  of  die  company  was  executed,  and  he  was 
not  a  party  to  that  oeed  :  Held,  nevertheless,  that 
he  was  a  partner  in  the  concern.  Perring  v.  Horn, 
5  Law  J.  C.P.  S3,  s.  c.  4  Bing.  t8. 

Where,  in  an  action  for  goods  supplied  for  the 
purpose  of  working  a  mine,  it  appeared,  that  the 
defendant  had  paid  money  for  certain  shares,  and 
received  a  certificate  that  she  was  a  proprietor  of 
those  shares ;  and  that  she  had  acknowledged  that 
she  was  a  riiareholder ;  but  no  assignment  of  any 
interest  in  the  mine  had  been  made  to  her :  Held, 
that  the  action  could  not  be  maintained.  Vieer,  Lady 
An$on,  6  Law  J.  K.6.  24,  s.  c.  7  B.  &  C.  409,  s.  c 
1  M.  &  R.  113. 

Where  the  prospectus  of  a  company  required  the 
members  to  execute  a  deed,  it  was  holden,  that  a 
person  who  acted  generally  as  a  director,  though 
there  was  no  evidence  to  connect  him  with  the  par- 
ticular order  in  question,  was  liable  to  be  sued  as  a 
partner,  whether  the  deed  was  executed  or  not 
Maudslay  v.  Le  Blanc,  2  C.  &  P.  409,  n.   [Barley] 

Any  member  of  a  company  not  regularly  insti- 
tuted, is  liable  to  pay  the  demands  upon  it.  Keadey 
y.  Codd,  f  C.  &  P.  408,  n.   [Abbott] 

A  person  who  has  formed  one  of  a  company  con- 
tinues  liable  until  be  has  ceased  to  be  connected  with 
such  association  by  the  assent  of  the  other  memben. 
Perrine  v.  Hone,  t  C.  &  P.  401.  [Best] 

On  die  formation  of  a  company  for  the  purpose  of 
makisg  a  railway,  it  was  agreed  that  15,000  shares  of 
50L each  shoold  be  raised, and  that  application  abooM 
be  made  to  parliament — the  company  after  fourteen 
months  dissolved,  no  eligible  line  of  road  being 
found  :  Held,  that  the  6  Geo.  1,  o.  18,  did  not  apply 
to  this  company,  and  therefore  that  a  shareholder 
might  recover  back  his  money :  Held  also,  that  a 
party  who  had  sold  shares,  without  having  made  a 
transfer  as  directed  by  the  constitution  of  the  com- 
pany, was  liable  to  be  sued  by  the  vendee  for  moner 
paid,  on  the  ground  tliat  the  consideration  had  failed. 
Kempion  v.  Saunden,  2  C.  &  P.  366.  [Best] 

A,  B,  and  C,  directors  of  a  projected  joint  stock 
company,  contract  in  their  own  names  with  D,  a 
shareholder,  for  the  purchase  of  a  mine ;  and  alter  the 
fonnation  of  the  company,  enfer  into  further  agree- 
ments with  D,  respecting  the  purchase,  with  a  clause 
exempting  them  from  personal  liabilSty  upon  certain 
pares  of  the  ooBtraet :  Hdd,  that  A,  B,  and  C  nay 
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he  sued  bj  D,  upon  those  parts  of  the  contract  to 
which  the  exemption  does  not  apply.  Attwood  v. 
SmaU,  6  Law  J.  K.B.  Ill,  B.  c.  7  B.  <k  C.  390,  s.  c. 
1  M.  &  R.  246. 

The  defendants,  as  directors  of  a  mining  company, 
hairing  purchased  mines,  covensDted  to  pay  the  pur- 
chase* money,  by  instalments,  within  tweWe  months, 
out  of  the  monies  to  be  raised  by  the  company ; 
with  a  proviso,  that,  in  case  there  should  not  have 
been  received  by  the  bankers  or  the  directors  of  the 
company  deposits  from  the  shareholders  suflScient  to 
pay  the  balance  due  on  account  of  the  purchase- 
money  at  the  tiroes  mentioned,  the  directors  should 
be  allowed  a  further  time  of  six  months  to  pay  it  in : 
Held,  that  the  directors  were  by  this  covenant  ren- 
dered personally  responsible  for  the  balance,  at  the 
end  of  the  six  months  further  time.  Hancock  T. 
Hodgton,  b  Law  J.  C.P.  170,  s.  c.  4  Bing.  269. 

If  persons  conspire  to  fabricate  shares  in  addition 
to  the  limited  number  of  which  a  joint  stock  com- 
pany, according  to  its  rules,  consists,  in  order  to  sell 
them  as  good  shares,  they  may  be  indicted  for  it, 
notwithstanding  any  imperfection  in  the  original 
formation  of  the  company. 

Whether  scrip  receipts  given  liy  the  bankers  of 
such  a  company,  in  return  for  sums  paid  as  deposits, 
can  be  properly  described  as  '*  shares/'  in  the  indict- 
Bieot— fM<rre.  Hex  v.  Matt,  f  C.  &  P.  521.  [Abbott] 

AVhere  a  person,  who  is  agent  to  a  partnership 
company,  and  also  a  member  of  the  company,  draws 
a  bill  in  his  character  of  agent,  and  indorses  it  over 
to  the  company ,  without  describing  himself  as  agent, 
be  yet  cannot  be  sued  at  law  by  the  company  for  the 
amoant  of  the  bill. 

And  tanble,  that  where  a  person,  being  the  member 
of  a  partnership  company,  receives  money  on  their 
account,  he  cannot  be  sued  at  law  for  the  same ; 
although  he  received  it  in  a  character  distinct  from 
that  of  It  is  being  such  a  member.  Teague  v.  Hub' 
hard,  6  Law  J.  K.B.  526,  s.  c.  8  B.  &  C.  345. 

(D)  Suits  atid  Actions. 

A  bill  for  the  specific  performance  of  an  agree- 
ment for  a  lease,  entered  into  by  the  trustees  of  a 
numerous  company,  cannot  be  sustained  unless  all 
the  membera  join.  Douglas  v.  HoneJaU,  2  S.  &  S. 
184. 

Therefore,  a  bill  by  three  membera  of  a  trading 
company,  against  one  of  the  committee  appointed 
for  its  management,  is  unavailable,  since  it  ought  to 
have  been  by  all  the  partners  as  well  as  the  other 
membera  of  the  committee.  Baldwin  v.  Lawrence, 
2S.&S.  18. 

A  bill  having  been  filed  by  a  shareholder  in  a 
joint  stock  company,  against  we  other  shareholders, 
praying  a  dissolution  of  the  company;  fourteen 
of  the  directors,  appearing  by  the  company's  solici- 
tor, filed  fourteen  separate  answers,  the  same  in 
Bttbstsnce,  and  nearly  the  same  in  words ;  and  with 
the  same  long  schedules  annexed  to  each .  The  Vice- 
Chancellor  £rected  a  reference  to  the  Master  to 
inquire  into  the  necessity  or  expediency  of  filing 
these  separate  answera:  but  the  Lord  Chancellor 
held,  that  the  Court  had  no  authority  to  direct  such 
a  reference,  consistently  with  its  practice,  and  dis- 
charged the  order. 

Observations  of  the  Lord  Chancellor  on  the  con- 
AtiCuCion  of  joint  stock  companies,  with  respect  to 
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legal  proceedings  by  or  against  them.     Van  Sandan 
,  V.  Moore,  4  Law  J.  Chanc.  177,  s.  c.  1  Russ.  441, 
s.  c.  2  S.  &  S.  509. 

Several  persons  associated  themselves  together 
for  tlie  purpose  of  forming  a  company,  to  be  called 
The  Equitable  Loan  Bank,  to  lend  money,  on  the 
deposit  of  goods,  at  a  much  less  rate  of  profit  than 
the  pawnbrokera  took.  Before  an  act  of  parliament 
was  obtained,  a  prospectus  was  circulated,  setting 
forth  the  names  of  the  directors,  &c.,  and  transfer- 
able shares  were  sent  into  the  market.  The  Court 
held,  that  an  action  could  not  be  maintained  by  a 
broker  for  money  paid  for  the  use  of  another  per- 
son, in  buying  shares  for  him,  at  his  request,  as  the 
contract  was  altogether  void,  being  in  furtherance 
of  an  illegal  transaction.  Joiephi  y.  Pehrer,  3  Law  J. 
K.B.  103,  s.  c.  3  B.  &  C.  639,  s.  c.SDM  K.  542, 
•.c  1  C.  &  P.  341,  507. 

Where  a  joint  stock  company  is  represented  as 
about  to  be  formed,  not  with  a  fair  intention  to 
establish  a  bondjide  company,  but  in  order  to  enable 
the  directora  to  make  a  profit  for  themselves, — any 
subscriber  may  sustain  a  bill  against  them,  for  the 
recovery  of  the  sums  which  he  has  paid.  Green  v. 
Bennett,  5  Law  J.  Chanc.  6,  s.  c.  1  Sim.  45. 

Two  or  more  individual  holdera  of  shares  in  a 
joint  stock  company,  not  conducted  according  to  the 
prospectus,  have  an  equity  to  file  a  bill  against  the 
directora  to  recover  the  instalments  paid  by  them. 
Blair  v.  Agar,  5  Law  J.  Chanc.  1,  s.  c.  1  Sim.  37. 

Some  shareholdera  in  a  company  may  sue,  on 
behalf  of  themseWes  and  the  other  shareholdera.  for 
the  purpose  of  compelling  directors  and  agents  of  the 
company  to  refund  monies  fraudulently  withdrawn 
by  them  from  the  stock  of  the  company,  and  ap- 
plied to  their  own  use;  and  no  objection  lies  to 
such  a  bill  either  for  want  of  equity  or  for  want  of 
parties.  Hitchim  v.  Congreve,  6  Law  J.  Chanc.  167. 

Certain  persons,  as  directors  of  an  intended  joint 
stock  company,  agreed  to  purchase  mines.  Articles 
of  agreement  were  entered  into,  by  which  the  pur- 
ehasera  agreed  to  pay  to  the  vendon  the  purchase- 
mone^  by  instalments ;  and  it  was  provided,  that  if 
the  directora  should  not  have  received  the  deposits 
or  instalments  from  the  shareholdera  in  time  to  pay 
the  purchase-money,  they  should  be  allowed  six 
months  further  time.  A  bill  was  filed  by  some  of 
the  directora  to  restrain  the  vendora  from  suing  for 
the  purchase-money;  alleging  that  the  plaintiffs 
only  intended  to  become  liable  as  directora,  and  to 
the  extent  of  funds  received  by  them ;  and  not  to 
incur  any  peraooal  responsibility ;  and  that  they 
had  no  funda  as  directora.  A  demurrer  was  allowed* 

Qutfrtf — Whether  in  a  suit  by  directora  of  a  joint 
stock  company  all  the  shareholdera  must  not  be 
made  parties.  It  would  appear  that  they  mast 
Hodgson  V.  Hancock,  1  Y.  &  J.  317. 

An  attorney,  who  has  continued  a  shareholder  in' 
a  joint  stock  company  up  to  the  date  of  its  dissolu- 
tion, cannot  maintain  an  action  for  work  and  labour 
in  the  defending  of  actions,  commenced  subsequently 
to  that  dissolution,  against  other  shareholdera,  in 
respect  of  partnerahip  transactions,  although  he  has 
been  specially  employed  by  those  shareholders  for 
that  purpose.  Milburn  t.  Codd,  6  Law  J.  K.B.  52, 
a.  0.  7  B.  &  C.  419.  s.  c.  1  M.  &  R.  238. 

The  plaintiff,  a  shareholder  in  a  joint  stock  com- 
pany, drew  two  bills  on  the  directors  for  goods  sap- 
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plied  for  the  uae  of  the  oompeny,  which  hiUe  wen 
accepted  by  the  secretary  per  procuratioa  of  the 
directors; — on  proof  that  the  secretary  had  direc- 
tions to  accept  bills  drawn  by  the  plaintiff's  bro- 
ther—Held, that  the  plaintiff  could  not  recover  as 
against  the  directors,  on  the  ground,  that  the  secre> 
tary  had  no  authority  to  accept  the  bills  drawn  by 
the  plaintiff ;  and  tliat  as  ho  was  a  shareholder,  he 
must  be  considered  as  a  partner  in  the  concern,  and 
as  such  could  not  sne  his  co-partners.  NeaU  v«  Tur* 
ton,  5  Law  J.  CJP.  135,  s.  c.  4  Bing.  149. 


COLONY. 


Where  a  colonel  of  a  regiment,  on  full  pay,  wu 
appointed  ci\ril  superintendent  of  a  colony,  and 
commander  of  the  armed  forces, — it  was  faolden, 
that  such  appointment  gaf  e  him  the  command  of  all 
the  King's  troops  there,  and  that  he  did  not  lose 
that  right  by  the  disbandment  of  his  own  regiment 
Bradley  r,  Arthur,  4  B.  &  C  t92,  8.  c.  6  D.  &  R. 
413. 


COMPENSATION. 

Quit  rents,  being  incidents  of  tenure,  are  proper 
subjects  of  compensation. 

£ent  charges,  which  are  not  incidents  of  tenure, 
when  small,  the  Court  has  permitted  to  be  subjects 
of  compensation, — ted  quaere.  Esdale  w,  Stephetuon, 
1  S.  &  S.  132. 

Surveyors,  appointed  by  consent  to  make  a  parti<« 
tion  of  certain  lands  between  several  tenants  in 
common,  allot  by  mistake  to  one  tenant  in  common, 
as  part  of  her  share,  lands  belonging  to  her  by  a  dif- 
ferent title :  Held,  that  she  may  sustain  a  bill  against 
another  of  the  tenants  in  common,  for  a  pecuniary 
compensation  in  respect  of  this  mistake.  Daere  v. 
Garget,  4  Law  J .  Chanc.  50,  s.  c.  3  S.  &  S.  464. 

A  court  of  equity  may  grant  compensation,  that 
power  being  auxiliary  to  its  authority  to  enforce 
contracts.     Newham  v.  May,  M*Clel.  511. 

The  term  eompentation  is  not  very  accurately  ap- 
plied to  any  restitution  that  falls  short  of  a  fair  and 
rail  indemnification.     Dufidee,  1  Hag,  111. 


COMPOUNDING  AND  COMPROMISE. 

It  is  not  illegal  to  give  securities  to  prevent  opp<H 
sition  to  a  private  bill  in  parliament.  Vauxhall 
Bridge  Company  v.  Spencer,  1  Jae.  64. 

piough,  generally  speaking,  the  policy  of  the  law 
wiu  not  permit  the  compromise.of  indictments ;  yet 
assaults  are  considered  to  be  so  much  in  the  nature 
of  private  injuries,  rather  than  of  public  offences, 
that  it  is  sllowed  to  compromise  udictments  for 
assaulta— Sm^ie,  That  the  doctrine,  that  it  is  ille- 
^  to  compromise  indictments,  is  not  confined  to 
indictments  for  felonies.  Elwortky  ▼.  Bird,  3  Law  J.- 
Chanc.  190,  a.  c.  2  S.  &  a  372. 

A  court  of  equity  will  not  enforce  an  agreement 
against  %  party,  who  was  induced  to  enter  into  it, 
in  order  to  save  his  sons  from  a  threatened  prose- 
cation  for  felony.  Dewar  v.  EUiatt,  S  Law  J. 
Chanc.  178. 


Sembla — that  it  cannot  be  made  one  of  the  terms 
of  the  compromising  of  a  suit,  that  the  solicitor's 
bill  should  be  paid  without  taxation.  Bulme  v. 
Paver,  1  Jac.  305. 

A  baud  fide  compromise  by  a  person  fully  ac- 
quainted with  the  nature  and  extent  of  his  liability, 
is  legal,  and  a  sufficient  consideration  for  an.  agree- 
ment.    Atwond  V. 1  Rubs.  353. 

A  transaction,  in  which  an  alleged  claim  is  de- 
scribed, not  as  a  matter  of  doubt,  but  as  an  undis- 
puted demand,  cannot  be  treated  as  a  family  com- 
promise.   Harvey  v.  Cooke,  6  Law  J.  Chanc  84. 


CONSANGUINITY. 

Uncles,  nephews  and  nieces  take  equally  nnder  a 
decree  of  distribution.  Mourgue  v.  Buittieret,  1 
Ken.  396. 

The  grand-child  of  the  first  cousin  of  a  testator  is 
within  the  degree  of  a  second  cousin.  SiUox  r. 
Belt,  1  Law  J.  Chanc.  137. 


CONSPIRACY. 

If  A  and  B  are  jointly  concerned  in  a  oonspirscy, 

A,  on  an  indictment  against  them  for  such  an 
offence  may  give  in  evidence,  letters  which  passed 
from  B  to  him,  shewing  that  he  has  been  B's  dupe, 
and  that  he  has  not  participated  in  the  fraud.  Rex 
V.  Whitehead,  1  C.  fit  P.  67.  [Bestl 

The  defendants,  being  indicted  for  conspiring 
iklsely  to  indict  Josiah  Taylor,  with  intent  to  extort 
money,  were  found  guilty  of  conspiring  to  indict 
witli  that  intent ;  but  notfaUely  conspiring,  &c.  as 
laid :  Held,  this  was  a  verdict  on  which  the  judg- 
ment of  the  Court  might  be  grounded.  Ret  v.  Hoi* 
iingberry,  3  Law  J.  K.B.  SS6,  s.  o.  4  B.  &c  C.  399, 
S.C.  6D.&R.S46. 

A,  B,  C,  and  D,  were  indicted  for  a  conspiracy, 
A  and  B  were  tried,  C  and  D  did  not  appear;  A 
was  acquitted,  B  was  found  guilty  of  conspiring 
with  C.    On  motion  to  arrest  the  judgment  aninst 

B,  or  to  suspend  it  until  C  should  be  tried, — ^it  wsi 
holden  conclusive  as  to  B,  without  reference  to  what 
the  verdict  might  be  as  to  C.    Rex  v.  Coeihe,  5  B.  & 

C,  538,  s.  0.  7  D.  &  R.  67a 

To  sustain  an  indictment  for  conspiring  by  false 
oath,  &e.  the  ecclesiastical  court  will,  on  prayer, 
order  its  officer  to  attend  with  the  papers  in  the 
cause.     Wettmeath  v.  Weetmeath,  S  Add.  380.  . 


CONSTABLE. 

(A)  Appointment. 
B)  Power,  Ddty,  and  Liability. 
*C)  Allow  A  NCR  to. 
[D)  Actions  against. 


(A)  Appointment. 

No  person  not  an  inhabitant  is  liable  to  serve  the 
office  of  consuble.  Rex  ▼.  Adlard,  4  B.  &  C.  77f , 
8.  0.  7  D.  &  R.  340. 
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(B)  Power,  Duty,  and  Liability. 

Several  feloniet  bad  been  committed  in  t  neigh- 
bonrbood.  Part  of  the  stolen  goods  wen  found 
eoneeeled  in  t  bay-rick,  and  some  were  taspected 
to  be  in  a  certain  dwelUng-bonse.  A  warrant  to 
search  that  bouae  having  been  granted,  a  constable 
and  his  asBistants  being  placed  near  it,  and  aboat 
half  a  mile  from  the  hay-rick,  watched  it. 

In  the  night,  between  the  honra  of  twelve  and 
three,  a  person  was  seen  coming  out  of  the  house. 
They  apprehended  him  and  took  him  to  a  dnngeon. 
Tkrit  days  afterwards  the  constable  handcuffed  him, 
aad  took  him  before  a  magistrate,  who  remanded 
him  to  another  time  for  examination,  when  he  was 
discharged. 

To  an  aotion  for  false  imprisonment,  and  hand- 
cnffing  him,  the  constable  and  his  assistants  plead- 
ed, that  they  imprisoned  him  for  those  three  days 
in  order  to  give  time  to  the  prosecutor  to  obtain  the 
neoeHaiy  evidence,  as  the  same  was  a  reasonable 
time  for  taking  him  before  a  magistrate.  No  excuse 
was  given  for  putting  on  the  handcuffs. 

The  Court  held,  that  a  constable  could  not  keep 
a  person  for  three  days  befora  he  took  him  to  a  ma- 
gistrate :  and  that  handcuffs  could  not  be  put  on, 
■nless  the  person  had  attempted  to  escape,  or  thera 
was  reasonable  ground  to  think  that  he  would  en- 
deavour to  escape.  Wright  v.  Court,  4  Law  J. 
K.B.  17,  a.  c.  4  B.  &  C.  596,  a.  c.  6  D.  Br  R.  69S, 

Wamnta  addressed  to  pfore  vfficen  in  thgir  official 
tharaettr,  under  6  Geo.  4,  c.  18,  are  to  be  received 
in  the  same  light  as  those  formally  directed  to  them 
by  name.    Oimbert  v.  Coyney,  1  M.  &  Y.  469. 

When  a  warrant  ib  specially  directed  to  A,  and 
the  oottstable  of  a  particular  place,  the  latter  may, 
out  of  his  own  jurmdiction,  act  under  it,  for  it  is 
done  in  aid  of  A.  Weathermll  v.  Watton,  1  Law  J. 
A.B.  9. 

If  a  party  stands  in  the  way,  in  order  to  hinder  a 
constable  from  doing  bis  duty,  he  rendera  himself 
lisble  to  be  taken  into  custody,  though  the  constable 
is  not  justified  in  committing  a  battery.  Levy  r, 
EdwmrdM,  1  C.  ft  P.  40.  [Burroagh] 

If  a  reasonable  charge  of  felony  be  made  against 
a  person  who  is  g^ven  in  charge  to  a  constable,  the 
constable  ia  bound  to  tidce  him,  and  will  be  justified 
in  so  doing,  although  Ae  charge  may  turn  out  to  be 
unfounded.  CowUt  v.  Dunbar,  2  C.  &  P.  565* 
[Abbott] 

&m6l»— Hat  where  a  distress  of  goods  is  made 
by  a  constable  under  a  magistrate's  warrant,  but  the 
amount  of  the  distress  is  afterwards  paid,  the  con<* 
stable  is  not  bound  to  restore  the  goods  until  a  de- 
mand made  by  the  owner;  nor  is  he  answerable 
for  any  injury  which  may  happen  to  the  goods  sub- 
sequently to  the  payment  of  the  money.  Hutchim 
T.  MmrU,  5  Law  J.  M.C.  144,  a.  o.  6  B.  &  C.  646. 

By  common  law,  a  constable,  without  a  warrant, 
and  where  no  felony  has  been  charged  or  committed, 
has  authorirf  to  apprehend  and  detain  a  party  who, 
be  has  reasonable  ground  to  suspect,  has  committed, 
«r  intends  to  commit  a  felony.  Beckwith  v.  Philby, 
5  Law  J.  M.C.  tSt,  s.  o.  6  B.  &  C.  655. 

A  constable,  acting  under  a  magistrate's  war- 
rant, is  pratected  by  it  only  so  long  as  he  confines 
himself  to  the  ordera  given  by  that  warraat.  If,  for 
instance,  wbta  acting  under  a  Mtroh  wairant,  h« 


take  goods  not  mentioiied  in  the  warrant,  he  will  be 
liable  to  an  action. 

But,  iemble,  that  if  the  goods  not  mentioned  in 
the  warrant  were  necessary  to  be  seised,  in  order  to 
assist  in  proof  of  the  identity  of  the  othera,  he 
would  be  justified  in  seizing  them.  Crotier  v. 
Cundey,  5  Law  J.  M.C.  50,  s.c.  6  B.  &  C.  332. 

The  presentment  of  a  constable  for  any  offence, 
whether  at  the  Assises  or  Quarter  Sessions,  must  be 
made  upon  oath,  before  tbo  grand  jonr.  Rex  v.  the 
Justice*  of  Somersetshire,  6  Law  J.  M.C.  S3,  s.  o.  7 
B.  &  C.  514,  8.  c.  1  M.  &  R.  972. 

(C)  Allowance  to. 

The  statute  41  Geo.  S,  c.  78,  a.  2,  which  em- 
powen  two  justices  to  make  an  allowance  to  high- 
constables  for  extraordinary  expenses  incurred  by 
them  in  cases  of  tumult,  riot,  or  felony,  extends  to 
paymenta  which  they  may  have  made  in  auch  cases 
to  special  and  other  constables.  Rex  v.  the  Justicee 
of  Leieestir,  5  Law  J.  M.C.  95,  a.  c.  7  B.  &  C.  6. 

(D)  Actions  against. 

A  constable  delivering  a  copy  of  his  warrant  to 
the  party  grieved,  pureuant  to  the  24  Geo.  t,  c.  44, 
is  not  thereby  discharged,  unless  the  party  has  a 
right  of  action  against  the  magistrate  under  whom 
the  conatable  acted.  Sly  v.  Stevenson,  2  C.  &  P.  464. 
[Best] 

Where  constables  were  acquitted,  on  the  ground 
that  the  venue  was  laid  in  an  improper  county,  and 
the  other  defendant  pleaded  that  the  constables 
were  acting  in  his  aid  and  not  be  in  theirs, — it  wai 
holden  that  be  was  not  entitled  to  any  protection. 
Bond  V.  Rutt,  2  C.  &  P.  342.  [Abbott] 


CONSUL. 


When  a  party  acts  between  one  individual  and 
another,  though  he  acts  as  consul,  yet  he  may  n* 
oeive  fees,  but  not  where  he  acta  for  his  govern- 
ment. De  Lema  v.  Hatdimand,  1  C.&  P.  183, 8.  0. 
1  R.  fie  M.  45.  [Abbott] 


CONTEMPT. 

In  cases  of  contempt,  the  parties  are  to  be  per- 
sonally examined.  Farquharson  v.  Balfour,  1  Turn. 
197. 

A  party  in  a  prison  for  a  contempt  is  not  within 
the  Jurisdiction  of  the  eeclesiastieal  judge,  although 
he  may  have  been  the  judge  who  pronounced  him 
in  contempt.     Bar  lee  v.  Bar  tee,  1  Add.  301. 

Costs  must  be  tendered  by  a  defendant  to  clear 
hia  contempt,  and  if  they  are  refused,  be  must  ob- 
tain an  order  for  discharging  the  contempt.  Gretn 
V.  Thompson,  1  S.  &  S.  121. 

In  the  absence  of  a  breach  of  good  faith,  the 
Court  will  not  interfere  to  relieve  parties  from  pro- 
Cess  of  contempt,  upon  Ihe  terms  of  their  paying 
the  costs.    Heatan  v.  Tipton,  1  Russ.  SltS, 

Courts  of  equity  always  act  indirectly  by  proceis 
of  contempt,  except  where  the  deciaioo  is  upon  a 
title  to  land,  in  vMch  excepted  case  they  decree 
possession,  and  direct  the  sheriff  to  execute  th# 
decree.     E,  L  C.  v.  Kynaston,  3  Bligb,  l65. 
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CONTRACT. 

(A)  Construction. 
(o)  In  generaL 

(h)  Cmiditlan  precedent, 

(e)  Penalty  t  or  Liquidated  Damages* 

(B)  When  Valid,  or  Illegal. 

(C)  Stamp. 

(D)  Copy  of. 

(E)  Performance. 

(F)  When  enforced  ot  relieved  against  ih 

Equity. 

(G)  Action  on. 

(a)  Pleadingi, 

(b)  Evidence, 


(A)  Construction. 
(a)  In  general. 

In  ambiguous  contracts,  the  domicile  of  tbe  psr- 
iIm,  tbe  place  of  execution,  tbe  purpose,  and  the 
Tsrious  provisions  and  expressions  of  tbe  instru- 
ment, are  material  to  be  considered  in  tbe  constnic- 
tion.     Lanedtnone  v.  Lanedowne,  2  Bligb,  66, 

If  a  word  bas  acquired  a  particular  meaning  in  * 
certain  trade,  tbat  meaning  will  be  applied  to  it  in 
construing  a  written  contract  reapecting  that  trade } 
but,  tbat  tbe  word  bas  acquired  tbat  particular 
meaning  must  be  distinctly  proved.  Toytor  r. 
Briggt,  2  C.  &  P.  525.  [Abbott} 

I'he  Court  will  not,  in  construing  an  agreement  of 
•ale,  intend  that  a  party  meant  to  incur  Uie  risk  of  a 
loss,  without  a  chance  of  gain,  unless  there  are 
express  words  to  that  effect.  Hoffman  v.  Heyman, 
lLawJ.K.B.3,  s.o.2D.&R.74,s.c.lB.&C.7. 
In  tbe  csae  of  a  reciprocsl  contract,  a  party  cannot 
be  admitted  to  ssy  that  he  has  no  consideration  for 
a  sacrifice  which  he  binda  himself  to  make.  When 
a  tenant  is  making  such  a  bsrgsin,  he  provides  in 
the  other  conditions  of  tbe  lease  a  consideration  fior 
what  he  gives  up  to  tbe  landlord.  Roxburgh  v. 
Roberton,t  BMgh,  166. 

The  plaintiffs  undertook  to  insure  goods  for  tbe 
defendants  "  with  such  names  as  should  be  to  their 
satisfaction."  In  an  action  for  the  premiums  paid— 
Held,  that  it  was  not  necessary  for  tbe  plaintiffs  to 
prove  that  the  names  of  the  nndwwriteit  had  boon 
submitted  to,  or  approved  by,  the  defendant*. 
6  Law  J.  C J*.  155,  a.  c  4  Btng.  665,  s.  o.  1  Bf.  & 
P. 656. 

Where  letten  are  prodoeed  to  ptoive  an  agi— 
ment,  tbe  answer  to  the  written  proposal  must  nn« 
equivecslly  and  expressly  accept  the  terms  pro- 
posed, without  the  introduction  of  new  matter. 
Holland  v.  Eyre,  2  S.  &  S.  194. 

Where  the  conclusion  of  a  letter  containing  the 
terms  of  a  contract  was — "  It  is  desirable  tbat  I 
have  your  answer  per  return,  as  I  can  have  a  vessel 
to  charter  at  the  price  stated,  who  will  not  wait  any 
longer  for  my  answer ;  and  failing  him,  I  fear  I 
should  not  be  able  to  get  another :"  Held,  that  these 
words  amounted  to  a  request,  snd  not  to  any  part  of 
a  contract    Johmon  v.  King,  t  Bing.  270. 

The  defendant  sent  the  pUintiff  a  written  proposal 
for  the  purcbaae  of  the  lease  of  bis  house,  requiring 
(amongst  other  things)  that  possession  should  be 
given  *'  on  the  25th  of  July,"  and  a  definitive  an- 


swer within  six  weeks.  Tbe  plaintiff  in  *ntw«r 
said  that  he  accepted  tbe  proposal,  and  would  give 
possession  "  on  the  1st  of  August  next."  Before 
the  expiration  of  tbe  six  weeka  mentioned  in  tbe 
defendant's  offer,  he  withdrew  it,  and  the  plaintiff 
then  wrote  to  him  again,  stating  that  he  was  willing 
to  give  him  possession  according  to  the  terms  of  his 
proposal :  Held,  that,  as  the  plaintiff  had  not  ao- 
cepted  the  defendant's  offer  in  tenns  before  tbe  let- 
ter had  retracted  it,  the  agreement  was  not  com- 
pleted, and  the  defendant  was  at  liberty  to  renounce 
It.  Reutledge  v.  Grant,  6  Law  J.  C.P.  166,  ••  c. 
4  Bing.  653,  s.c.  1  M.  &  P.  717. 

A  performer  who  is  called  on  to  resnne,  in  eon* 
sequence  of  the  illness  of  snolber,  a  part  in  which 
by  previous  performances  she  bas  acquired  celebrity, 
is  entitled  to  reasonable  notice  previous  to  the  time 
of  performence,  such  notice  to  be  proportioned  to 
tlie  reputation  at  stake.  Graddon  v.  Price,  S  C.&  P. 
610.  [Best] 

If  there  be  *  written  agreement  between  landlord 
and  tenant,  that  for  certain  premises  the  tenant  shall 
pay  170/.  a-year,  and  afterwards  an  arrangement  is 
made  by  parol  that  SOL  a-^ear  shall  be  allowed  out 
of  it,  because  the  landlord  is  to  occupy  a  certain  part 
for  a  time,  such  parol  arrangement  does  not  vary 
the  agreement  so  as  to  reduce  the  rent  payable  under 
it;  and  therefore  an  allegation  is  correct  which 
states  it  to  be  170L  Hilton  v.  Goodhind,  2  C.  &  P. 
591.  [Best] 

A  proposed  to  B  to  give  him  a  certain  sum  for  a 
thirty 'One  years*  lease  of  a  house,  with  possession  on 
the  25lik  fuly^  and  a  definitive  answer  waa  to  be 
given  within  six  weeks.  B  about  three  weeks  after 
the  proposal  wrote  that  he  accepted  it,  and  would 
give  possession  on  the  1st  of  August,  A  in  a  few 
days  wrote,  withdrawing  his  proposal.  Some  time 
after  this,  and  just  before  tbe  end  of  tbe  six  weeks, 
B  wrote  that  it  was  by  mistake  he  had  offered  pos- 
session OB  the  1st  of  August,  and  atating  tbat  he 
was  ready  to  give  it  according  to  tbe  proposal  :— 
Held,  at  Niai  Prios.  that  the  letter  of  B,  offering 
possession  in  August,  wss  not  an  acceptance  of  A's 
proposal,  and  tbat  A  bad  a  right  afterwards  to  retract 
Lis  ofier,  snd  having  done  so,  the  second  letter  of  B 
amending  the  offer  of  possession,  wss  too  Intsti 
RoutUdge  r.  Grant,  3  C.  &  P.  267.  [Best] 

If  one  undertake  to  fomish  a  new  history  of  • 
eonntfy,  this  is  not  performed  by  bis  fumisbine  • 
book,  which  is  a  translation  of  an  entire  previously- 
oxisting  history,  with  his  own  continuations  and 
■oBie  additions.  Polon  v.  Duncan,  3  C.  &  P.  356. 
[Tenterden] 

Time,  from  tbe  nature  of  the  property  sold,  may 
be  of  tbe  essence  of  tbe  contract.     Withy  v.  Cattie, 

1  Law  J.  Chanc.  117,  s.c.  1  Turn.  79. 

In  bargains  for  tbe  purobase  of  stock,  time  is  of 
the  essence  of  the  contract     DoUnret  v.  Rothschild, 

2  Law  J.  Chanc.  125,  s.  c.  1  S.  &  S.  590. 

In  a  contract  for  the  purchase  of  timber,  time  i» 
of  the  essence  of  tbe  contract ;  and  if,  by  diffioulties 
improperly  raised  by  the  vendor,  tbe  timber  is  pre- 
vented from  being  felled  snd  csrried  away  at  tbe 
time  limited  by  the  agreement,  the  Court  will  not 
afterwards  enforce  the  performance  of  the  oontraet. 
Arkwright  v.  Stoveld,  3  Law  J.  Chanc.  49. 

A  psrty  agreed  in  writing  to  purobase  the  mail 
eoach  concern  between  Derby  and  Lsioestsr*  prai^ 
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Tided  the  PostmMter  consented.  The  ptrty  after- 
werds  took  ponession  of  it  with  the  risk  of  obtain- 
ing that  consent :  The  Court  held,  that  the  proriso 
had  been  waived.  Mamfitld  ▼.  Chetlyn,  2  Law  J. 
K>H.  85* 

If  G  and  B  claim  a  chattel,  and  G  says,  if  B  will 
make  an  affidavit,  that  the  property  is  his,  he  will 
relinquish  all  his  right  thereto,  and  B  makes  ao 
affidavit  to  that  effect — Semble,  that  it  is  not  con^ 
elusive  against  G's  right  of  property.  Gomet  v. 
Baf/,  3  Stark.  160.  [Abbott] 

Where  a  fither  signs  an  agreement  to  the  follow- 
ing effect — that  "  I  agree,  on  behalf  of  my  daughter, 
MAP,  that  she  shall  perform,  during  the  remainder 
of  this  season,  for  a  certain  sum;  and  I  also  con- 
sent, that  she  shall  enter  into  articles  with  M ,  if  he 
nquires  her  performance  for  the  three  following 
seasons:"  Held,  that  an  action  lies  against  the 
father,  for  non-performance  of  the  first  part  of  the 
agreement,  but  not  for  the  second,  it  being  merely 
a  consent.  Morrur,  Fatcn  1 C.  &  P.  189.  [Abbott] 

A  debt  arising  upon  a  contract  made  in  England 
most  be  considered  as  an  English  contract,  though 
the  services  are  to  be  performed  in  Scotland.  There- 
fore, where  the  Admiralty  Court  in  Scotland  gave 
intereat  on  a  contract  which  did  not  carry  interest 
in  England, — ^it  was  holden  not  to  be  recoverable. 
Arnott  V.  He<(/mi,  2  C.  &  P.  88.  [Best] 

A  court  of  equity  will  reform  an  instrument  by 
making  it  conformable  to  the  intention  of  the  par- 
ties, even  though  the  person  seeking  this  relief 
should  be  the  solicitor  by  whom  the  instrument  was 
drawn.  Ball  v.  Sunit,  1  Law  J.  Chanc.  214,  8.c« 
1  S.  &  S.  210. 

Qi)  Condition  prteedent* 

Under  an  agreement  "  for  the  delivery  of  goods  011 
orrisai,  to  be  delivered  with  all  convenient  speed, 
but  not  to  exceed  a  given  day,"  the  arrival  in  time 
for  the  delivery  by  the  day  naoied  is  a  condition  pre- 
eedent.  Atewyn  v.  Pryor,  1  R.  &  M.  406.  [Abbott] 

The  giving  a  receipt,  by  the  commander  of  a  ves- 
sel to  the  shipper,  for  goods  brought  to  him  for 
shipment,  does  not  affect  the  right  of  the  consignee 
to  sue  the  shipowner  for  injury  to  the  goods,  ae- 
eming  between  the  giving  such  receipt  and  the  ship- 
ment. Where  goods  were  to  be  paid  for  within 
three  months  after  their  arrival  at  a  foreign  port,  the 
arrival  is  not  a  condition  precedent,  if  the  order  for 
them  eontsina  directions  for  them  to  be  dispatched 
after  insurance  is  effected  :  for  the  insurance  is  for 
the  protection  of  the  consignee.  Fragano  v.  L<mg, 
5  Law  J.  K.B.  177,  s.  e.  4  B.  &  C.  919,  s.  c.  6  fi. 
&R.  283. 

By  an  agreement  on  the  completion  of  work, 
a  certificate  of  approval  was  to  be  produced, 
signed  by  a  third  person — it  appeared  on  the  trial 
of  an  action  on  such  agreement,  that  the  bill  of 
charges  had  been  referred  to  such  third  person,  who 
signed  the  following  memorandum : — "  On  examin- 
ing the  annexed  bill,  and  considering  the  circum- 
stances, I  am  of  opinion  that  a  reduction  should  be 
made  of  12/.  11«.  6d.  A  B."  A  B  being  called  as  a 
witness,  stated  that  he  disspproved  of  the  work, 
snd  would  not  have  signed  any  certificate  of  sp- 
proval.  The  jury  found  for  th'e  plaintiff,  and  the 
Court  would  not  disturb  the  verdict.  Vb  VUle  v. 
Arnold,  10  Price,  21. 


Where  a  canal  company  are  bound  by  act  of  par- 
liament to  keep  the  banks  of  the  canal  in  good  and 
sufficient  repair,  in  an  action  to  recover  damages 
sgainst  the  owner  of  adjoining  land  for  digging  pits, 
whereby  a  portion  of  the  bank  fell  in,  it  is  necessary 
for  the  company  to  shew  the  performance  of  the 
condition  preceaent,  that  the  bank  waa  in  that  effi- 
cient state  of  repair  required  by  the  act,  when  the 
alleged  cause  of  action  accrued.  Staffordthire  Canal 
Company  v.  HalUn,  5law  J.  K.B.  154,  8.  0.6  B.  & 
C.  317. 

The  terms  of  a  contract  being  as  follows :  "  1st 
April  1826,  sold  W  P  one  bale  of  sponge,  at  lOi. 
a  pound,  and  bought  of  them  yellow  ochre  at  51,  a 
ton,  to  be  delivered  on  or  before  the  24th  inst." 
Held,  that  the  delivery  of  the  ochre  by  the  24th  to 
the  extent  of  the  price  of  the  sponge,  was  a  condi- 
tion precedent  to  the  delivery  of  the  sponge.  Parkor 
T.  Rawlings,  5  ftaw  J.  C.P.  174,  s.c.  4  Bing.  280. 

(e)  Penalty  or  Liquidated  Damages,' 

The  Court,  in  determining  whether  a  nominal 
sum  made  payable  on  the  breach  of  the  conditions 
of  the  contract,  be  in  the  nature  of  a  penalty  or  of 
liquidated  damages,  will  be  governed  by  the  inten- 
tion of  the  parties ;  but  if  that  be  doubtful,  by  rea- 
son and  equity,  generally,  as  it  appears,  inclining 
to  consider  such  sum  as  a  penalty.  Davis  v.  PerUon, 
5  Law  J.  K.B.  112,  s.  c.  6  B.  &  C.  216. 

Where  an  agreement  stated,  that  if  either  party 
did  not  fulfil  all  and  every  part  of  its  stipulations, 
he  who  failed  was  to  pay  the  other  5001.,  thereby 
settled  and  fixed  as  liquidated  damages :  Held,  that 
this  was  not  a  mere  penal^;  but  the  defendant, 
having  committed  a  breach  of'the  contract,  was  liable 
to  pay  the  whole  of  the  500<.  ReiUyr.  Jones,  1  Law 
J.  C.P.  105,  s.  c  1  Bing.  302,  s.  c.  8  B.  Mo.  244. 

A  agreed  with  B  to  sell  to  him  the  stock  and  the 
good- will  of  his  business,  and  to  demise  to  him  his 
house  in  which  the  business  was  carried  on,  for 
which  B  was  to  pay  800/.,  and  to  take  furniture  and 
fixtures  at  a  valuation.  They  wore  afterwards  va- 
lued at  174/. ;  400/.  was  paid  to  A  at  the  time  of 
executing  the  agreement,  and  B  agreed  to  accept 
and  pay  two  bills  of  exchange,  one  for  400/,  payable 
twelve  months  after  date,  and  the  other  for  174/., 
payable  two  months  after  date ;  and  A  agreed  not 
to  carry  on  the  business  within  five  miles  of  the 
house,  and  for  the  true  performance  of  this  agree- 
ment each  of  them  did  thereby  bind  and  oblige 
himself  to  the  other  of  them  in  the  penal  sum  of 
500/.,  to  be  recoverable  for  breach  of  the  said  agree- 
ment in  a  court  of  law,  as  and  by  way  of  liquidated 
damages :  Held,  that  this  sum  was  a  penalty,  and 
not  liquidated  damages.  Davis  v.  Penton,  5  Law  J. 
K.B.  1 12,  s.  c.  6  B.  &  C.  216. 

An  agreement  not  under  seal,  for  the  lease  of  a 

{mblio  house,  contained  a  clause  that  the  party  neg- 
eeting  to  comply  with  his  part  of  the  agreement 
should  pay  the  sum  of  100/.,  mutually  agreed  upon 
to  be  the  damages  ascertained  and  fixed  on  breach 
thereof:  Held,  that  the  psrty  making  a  default  was 
not  liable  beyond  the  damages  actually  sustained. 
Randal  v.  Everest,  1  M.  &  M.  41,  s.c.  2  C.  &  P. 
577.  [Abbott] 

In  an  agreement  for  the  sale  of  a  public  house,  it 
wss  stipulated ,  that  the  seller  should  not  be  concern- 
ed in  carrying  on  the  business  of  a  publican,  within 
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a  nils  fipOB  tbe  honm  be  kad  pttted  with,  "  under 
thepimal  som  of  500/.  the  Mune  to  be  recoveimble  ■• 
end  for  liouidated  damagu"  Notwithstanding  this, 
he  openea  t  public-house,  about  three  quarters  of  a 
mile  oC  No  eTidenee  of  actual  damage  was  giTea 
bj  the  plaintiff,  but  for  the  defendant  some  wit* 
nesses  stated  that  the  plsintifr  had  spoken  of  the 
injury  as  not  considerable.  It  was  neld  at  Nisi 
Prins,  that  the  whole  sum  was  recoverable  as  stipu- 
lated damages,  but  left  to  the  \uty  to  state  what 
was  the  actual  damage.  Tbe  jury  found  for  the 
whole  sun,  and  the  Conrt  of  Common  Fleas  refused 
to  grant  a  new  trial.  CrittfM  r.  Belton,  3  C.  &  P. 
S40.  [Best] 

(B)  Whbn  Valid  or  Illegal. 

[See  Lord's  Day— Frauds,  Statute  of.] 

A  secret  in  trade  may  be  sold  by  a  trader,  who 
msy  restrain  himself  generally  from  the  use  of  it* 
Bry«0n  ▼.  WhiUhtad,  1  Law  J.  Chanc  4t,  s.c.  1  S. 
&  S.  74. 

An  agreement,  between  the  owner  of  one  East 
Indiaman  and  the  captain  of  another,  that  the  latter 
shoald  exchange  his  eosunand  with  the  captain  of 
another  ahip,  of  which  the  defendant  was  also 
owner,  is  not  illegal ;  and  such  an  exchange  of  com^ 
mands  is  a  sufficient  consideration  to  maintain  an 
action  of  assumpsit  for  the  breach  of  the  agreement, 
and  the  jury  may  take  into  conaideration,  by  way 
of  damages,  the  profits  of  a  voyage  whidi  has  not 
been  actually  performed.     Ricftan/jon  v.  MeUiA, 

5  Law  J.  C.P.  t65.  a.  c.  2  Bing.  2t9,  ■.  c.  9  B.  Mo. 
435,8.0.  1  C.&P.944. 

An  agreement  between  two  coachmasters  not  to 
oppose  each  other,  or  charge  higher  prices,  is  legal* 
H*arn  v.  GHffin,  t  Chit  407. 

If  A  employs  B  to  run  an  illegal  race,  B  cannot 
sue  A  for  the  stipulatsd  reward.  Costa  v.  Hmttcn, 
3  Stark.  61.   [Bayleyjl 

A  contract  entered  into  by  a  Innatic,  tot  articles 
suitable  to  his  degree,  iA  not  void,  in  the  absence  of 
fraud,  notwithstanding  an  inquisition  of  lunacy 
linding  tbe  party  to  be  of  nnsound  Btind  at  the  time 
the  neceasariea  were  aopplied.  Biter  v.  Portr- 
mouih,  5  B.  ft  C.  170,  s.  o.  7  D.  ft  R.  614. 

In  an  action  on  a  contract,  it  ia  no  defence  that 
the  defendant  is  of  unsound  mind,  unless  the  plain- 
tiff knew  of,  or  in  any  way  took  advantage  of  his 
incapacity,  in  order  to  impose  on  him.  Browne  v.  Jod- 
dreli,  1M.&M.106,  S.C3C.&P.30.  [Tenterden] 

A  valid  contract  may  be  effected  by  perfect  notes, 
signed  by  the  broker,  and  delivered  to  the  parties, 
although  bia  book  be  not  signed :  but  where  the 
broker  delivers  a  different  note  of  the  contract  to 
each  of  tbe  contracting  parties,  the  contract  in  in- 
Tslid.     Grant  v.  Fletcher ,  5  B.  &  C.  436,  s.  c.  8  D. 

6  R.  59. 

A  broker  having  a  general  authority  to  purchase 
spices  for  one  person,  hsring  purchased  some  for 
tnat  person  on  a  Saturday,  went  to  another  person 
on  the  Sunday  and  offered  them  to  him  for  sale, 
saying  that  he  would  deliver  the  contract  on  the 
Mondav.  The  person  to  whom  they  were  ofiered 
said,  that  he  must  have  the  cootract  on  that  day 
rthe  Sunday).  A  bought'  note  was  accordingly 
aelivered  to  him  on  th^  Sunday.  The  broker  could 
not  say  when  he  made  out  a  sold  note  for  the  ven- 
dor; whether  it  was  within  a  week  or  more  from 


the  Sunday ;  but  stftted  thst  ha  inforsMd  him  of  the 
sale  on  the  Monday  or  Tueaday.  The  entry  ia 
the  broker's  book  waa  not  aigned;  Held,  first, 
that  the  contract  was  not  sufficient  under  the  Sta- 
tute of  Frauds;  and  secondly,  that,  supposing  it 
were  so,  yet  thst  it  would  be  void  on  aoeount  of  its 
having  been  made  on  a  Sunday.  SmUk  v.  Sperreet, 
9  C.  &  P.  544.   [Best] 

The  7  Geo.  2,  c.  8,  the  Stock-iobbing  act,  does 
not  extend  to  Colombian  bonds.  Hend/rnon  v.  ^at, 
3  Stark.  158.  [Abbott] 

An  action  will  not  lie  upon  a  contract  for  the  nale 
of  com  by  the  hMeit,  as  such  contract  ia  in  contra- 
ventioB  of  the  provisions  of  the  S2  Car.  S,  o.  8,  a.  t. 
Tyjon  V.  Thmnat,  1  M'Clel  &  Y.  119. 

An  agreement  made  in  consideration  that  a  ere« 
ditor  shall  withdraw  his  oppoaition  to  an  insolvent, 
is  illegal,  unless  the  same  oe  made  with  the  consent 
of  tbe  rest  of  the  creditors.  Mnrrey  v.  Biessi,  6  Law 
J.  K.B.  348,  s.  c.  8  B.  &  C.  4«1. 

Under  the  34  Geo.  3.  c  68,  s.  14,  an  ezecntoiy 
sgreement  to  transfer  a  share  of  a  ship  is  void,  un- 
less it  coDtains  a  recital  of  the  certificate  of  registry. 
BMi<fe<lv.LMiitr,lB.ft  C.3S7,s.a  «D.&  R.4t9. 

SembU,  that  a  contract  to  diacontinne  an  indict- 
ment is  illegsl,  and  cannot  be  enforced.  Elwerthy  v. 
Btrrf,  3  Law  J.  C  J*.  260,  s.  c  9  Bing.  958,  s.  c.  13 
Price,  999. 

A  written  sgreement,  <*  to  remain  with  A  B  two 
vears  for  the  purpose  of  learning  a  trade,"  ie  not 
binding  for  want  of  an  engagement  in  the  instru- 
ment by  A  B  to  teach.  Lm  v.  Wkiteomb,  6  Law  J. 
C.P.  913,  a.  c.  5  Bing.  34,  s.  c.  9  M.  &  P.  86,  s.  c. 
3  C.  &  P.  989. 

According  to  all  law,  and  upon  principle,  where 
there  is  fsirly  a  doubt  as  to  the  righu  of  parties, 
and  an  agreement  without  fnnd,  it  is  binding.  In 
a  caae  of  doubt  as  to  legitimacy,  an  agreement  bo- 
tween  claimants  to  divide  the  property  is  valid. 

The  esse  is  different  where  there  is  a  qneation, 
whether  the  parties  dealt  with  equal  knowledge  of 
the  subject. 

So  where  {^iM  in  the  case  of  Gerden  v.  Garden) 
there  is  a  aoppreasion  of  a  material  fact  by  one  of 
the  parties,  via.  the  private  marriage  of  the  father, 
which  the  defendant  known,  and  calls  a  saere  ceie* 
mony.  The  fact,  whatever  iu  oharacter  may  have 
been,  ahould  be  communicated  at  the  tisM  of  the 
agreement. 

Such  communication  is  essentisl  to  the  iainsss 
and  validity  of  the  transaction  between  brothers  on 
a  question  of  righu  depending  upon  legitisaaoy* 
Hutthint  V.  Dkkum,  9  Bligh,  348,  349. 

(C)  Stamp. 

Tiro  persons  entered  into  an  agreesMnl,  which 
was  stamped,  for  letting  lend.    One  of  them  com- 

flained  that  be  thought  the  other  would  not  petfoiaa 
is  contract, — ^whereupon  a  third  person  made  n 
nroposal  in  writing,  that  if  tbe  contract  was  broken, 
he  would  let  land  on  the  sasM  terms.  Tbe  first  con- 
tract was  not  fulfilled ;  and  it  was  veiimUy  sgieed 
thst  the  propoeal  ahould  be  aocepted. 

In  support  of  an  action  for  a  breach  of  the  tenon 
of  the  first  sgreement :  Held  not  necessary  that  that 
propomi  should  be  stamped.  Drsat  v.  Brown,  3 
Law  J.K.B.  111,  s.e.3B.ftC.665,i.c.5D.  A 
R.589. 
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Ab  agrMmcDt  ooatunng^  the  ■peoifieatioii  of 
goods,  and  tn  undertaking  "  to  finish  them  in  a 
tndesniattlike  manner/'  doea  not  require  a  stamp, 
being  a  contract  for  the  sale  of  goods,  and  not  mak* 
ingthem.   HvghM^.  Brud,  3  C.  &  P.  169.  [Abbott] 

If  parties  enter  into  a  written  agreement,  which 
is  duly  stamped,  and  indorse  tenns  on  the  back  of 
of  it  Tarying  the  original  agreement,  soch  new  terms 
will  not  be  admissible  in  eYidence  without  a  fresh 
stamp ;  and  the  indorsement  of  such  terms  most  be 
considered  as  potting  an  end  to  the  original  agree* 
ment;  and  therefore  the  plaintiff  cannot  recover 
upon  either,  bat  must  be  nonsuited.  Rmd  r.  De$M, 
7  B.  &  C.«61,  8. 0.  S  C.  &  P.  6t4^ 

Where  A,  a  common  carrier,  on  reoeiFing  S60i. 
from  B,  undertook,  by  a  memorandum,  to  deliver 
it  to  C,  fire  and  robbery  excepted,  in  consideration 
of  the  earriage  being  paid  :  Held,  that  as  the  car- 
riage, the  subjeet  matter  of  the  agreement,  did  not 
exceed  90{.,  it  was  admiasible  in  evidence  without  a 
stamp.    Latham  r,  RuiUtf,  1  R.  &  M.  IS.  [Abbott] 

The  plaintiff  had  lost  bis  part  of  an  agreement 
under  seal  after  it  had  been  duly  stamped. 

At  the  trial  of  an  action  on  the  agreement,  the 
definidant,  upon  notice,  produced  his  part,  unstamp* 
ed,  and  the  plaintiff  the  draft  of  the  agreement. 

Held,  that  the  defendant's  part,  unatamped,  might 
be  received  in  evidence.  Munn  ▼.  GodbM,  S  Bing. 
S92,  s.  c.tC.&P.  97. 

(D)  Copy  of. 

If  the  copy  of  an  agreement  be  obtained  under 
a  judge's  order,  it  will  be  upon  this  condition,  that 
the  defendant  shall  not  object  to  the  insufficiency  of 
the  stamp.  Price  v.  Boulthy,  1  C.  &  P.  466.  [Park] 

Where  the  plaintiff  and  defendant  were  about  to 
enter  into  partnexabip,  and  the  attorney  for  the 
latter  prepared  a  draft  of  an  agreement,  on  which 
the  terms  of  the  partnership  were  to  be  founded ; 
and  the  plaintiff's  attorney,  having  perused  and 
approved  of  it,  returned  it  to  the  defendant,  who 
ttterwards  caused  a  deed  to  be  engrossed  from  it, 
which  he  signed,  but  which  was  neither  signed  nor 
executed  by  the  plaintiff:  The  Court,  on  appliea- 
tioB  by  the  latter,  for  a  copy  of  the  deed  and  ag^ree- 
ment,  would  not  order  the  defendant  to  grant  an 
inspection  or  copy  of  such  deed,  but  confined  such 
application  to  the  draft  of  the  agreement,  on  the 
grounds  that  the  plaintiff  had  no  interest  in  the 
deed,  he  never  baring  executed  it,  and  that  the 
defendant  did  not  hold  it  in  the  character  of  trustee. 
lUteUfe  T.  BUoibu,  3  Law  J.  C.P.  t08,  s.  c.  5 
Bing.  148. 

After  an  agreement  had  been  entered  into,  be« 
tween  a  player  and  a  manager  of  a  theatre,  the  trea- 
surer made  a  memorandum  of  it  in  a  book  kept  by 
him  for  his  private  use.  There  was  not  any  other 
written  account  of  the  agreement,  llie  Court  would 
not  direct  a  copy  to  be  given  to  the  player  on  suing 
the  manager.  Dibdin  v.  EUitton,  3  Law  J.  K.B.  92. 

(£)  Performanoe. 
[See  Specific  Performance,  and  pott,  F.] 

SmbU—li  one  party  only  signs  a  contract,  the 
other  may  enforce  it. 

But  qtuoTM — Whether  the  party  who  has  signed 
is  not  at  liberty  to  recede  from  the  contract  until 


some  act  has  been  done  by  the  other  party  to  bind 
himselfl 

Where  a  contract  is  signed  by  one  party  only,  and 
the  other  files  a  bill  for  a  specific  perfonnanoe,  it 
will  make  the  contract  binding  on  himself.  Mortis 
T.  Mitchell,  2  J.  &  W.  4S6, 7,  8. 

A  men  must  complete  the  thing  required  of  him, 
before  he  can  charge  for  it ;  therefore,  if  he  exe- 
cutes it  in  such  a  manner  as  that  no  benefit  results 
to  his  employer,  he  is  not  entitled  to  any  compensa- 
tion.   Hammond  v.  Holiday,  1  C.  &  P.  384.  [Best] 

Where,  in  an  action  of  assumpsit  for  curing  497 
sheep  of  the  scab,  it  appeared  that  the  plaintiff  agreed 
he  should  not  be  paid  anything,  unless  he  cured  all : 
It  was  bolden  that  he  could  not  recover,  because 
forty  out  of  the  flock  were  not  cured.  Batei  r. 
Hudion,  6  D.  &  R.  3. 

An  engineer  was  employed  to  form  plans  snd  make 
estimates  for  the  erection  of  a  bridge.  He  intrusted 
another  to  examine  the  bed  of  the  river,  who  reported 
it  to  consist  of  hard  marl  rock.  On  that  report  the 
engineer  made  his  estimates.  It  turned  out  that  the 
bed  of  the  river  wss  not  hard  marl  rock,  but  that  an 
additional  expense  for  piles  was  necessary :  The 
Court  held,  Uiat  the  engineer  was  not  entitled  to 
anything  for  his  work  and  labour,  inasmuch  as  by 
his  negligence  the  party  had  been  deceived  in  the 
matter.  Moneypenny  ▼•  HartUmd,  3Law  J.  K.B. 
66,  S.C.  1  C.&  P.  S5S,  s.  c.  S  C.  &  P.  378. 

It  was  agreed,  on  the  sale  of  a  large  quantity  of 
oats,  that  they  should  be  "  delivered  in  April,  or 
sooner,"  alongside  a  sloop  or  warehouse  of  the  ven- 
dees. A  vessel  arrived,  with  the  oats  on  board, 
alongside  such  a  warehouse,  on  the  S9th  of  April, 
but  it  would  have  occupied  four  days  to  unload  her. 
The  vendees  refused  to  accept  the  oats. 

The  Court  held,  that  there  had  not  been  deliveiy 
within  the  time  stipulated,  and  that  the  vendor 
could  not  recover  the  price  of  the  oata  fixed  in  the 
agreement.  Cox  v.  Todd,  4  Law  J.  K.B.  34,  s.  o. 
7  D.  &  R.  131. 

Although  an  entire  contract  is  not  divisible,  and 
a  part-peribnnance  cannot  therefore  be  the  subject 
of  an  action  on  the  contract  itself;  yet,  if  there  be 
part-performance,  with  the  assent  of  both  parties,  an 
action  may  be  maintained  to  recover  a  fair  value  or 
reward,  in  respect  of  that  part-performance.  Shipton 
V.  Catsou,  4  Law  J.  K.B.  199,  s.  e.  5  B.  &  C.  376, 
s.  c.  8  D.  &  R.  130. 

.  Where  the  subject-matter  of  the  contract  is  the 
trade  snd  eood-will  of  a  public-house  at  a  fixed  time, 
the  given  day  is  the  essence  of  the  contract ;  and  an 
offer  to  pay  on  the  foUowing  day  is  of  no  avail. 
Ccilake  V.  TiU,  1  Russ.  376. 

Where,  under  an  agreement,  A  undertook  to 
transfer  a  public-house  and  assign  the  licences,  and 
B  to  pay  the  good-will  at  a  specified  period,  under 
penalties, — it  washolden,  first,  that,  as  A  was  unable 
to  assign  the  licences,  and  B  to  pay  the  money  at 
the  time  of  appointment,  the  contract  was  at  an  end ; 
secondly,  tliat  a  cheque  on  a  brewer  could  not  be 
deemed  an  offer  to  pey,  although  it  was  proved  to  be 
the  usual  nu>de  of  settling  such  a  transaction ;  and, 
lastly,  that,  the  contract  being  rescinded,  B  might 
recover  back  his  deposit.  Clarke  v.  King,  2  C.  &  P. 
t86,  s.  e.  1  R.  &  M.  394. 
A  makes  an  agreement  with  B  for  the  sale  of  premises, 
at  the  time  in  the  possessioa  of  C,  under  an  agree- 
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nent  for  four  yeart,  (three  of  which  hwB  expired,) 
and  undertakes  to  B  that  he  will  do  such  repairs  as 
are  left  undone  by  C  at  the  expiration  of  his  (C's) 
tenancy.  B  makes  an  agreement  with  C,  in  pursn- 
aace  of  which  C  quiu  before  the  end  of  the  foar 
years*  leaving  the  premises  out  of  repair.  SembU, 
that  A  is  bound  to  perform  the  repairs  at  the  time 
of  C's  quitting,  though  it  is  before  the  expiration  of 
the  tenancy,  as  created  by  the  agreement  between 
A  and  C.  Goodwn  ▼.  GouUimith,  2  C.  &  P.  555. 
[Beat] 

If  a  party,  by  his  own  wilful  act,  disable  himself 
from  performing  a  contract  to  be  executed  upon  a 
contingency,  al&ough  it  may  be  possible  for  him  to 
regain  the  power  of  completing  it,  when  that  con- 
tingency shall  happen,  yet  the  disability  so  occa- 
sioned will  be  a  anfllcient  breach  to  give  an  immediata 
right  of  action. 

Accordingly,  where  an  agreement  was  made  to 
grant  a  lease  of  certain  premises  so  soon  as  the 
grantor  should  come  into  possession,  and  after  this 
agreement,  but  before  he  actually  became  possessed, 
he  executed  a  renewed  lease  toother  parties  than  the 
one  with  whom  he  had  made  such  agreement:  it 
was  held,  that  an  action  brought  immediately  there- 
upon was  not  premature.  Ford  r.  TiUy,  5  Law  J. 
K.B.  169.  s.  c  6  B.&  C.  3«5. 

In  general,  a  court  of  equity  will  not  direct  any 
inqniiy  as  to  damage  sustained  by  the  non- perform- 
ance of  an  agreement.  WiUianu  r.  Hignttt,  6  Law 
J.  Chanc  1S5. 

(F)  Where  enforced  or  relieved  against  in 

Eaumr. 

[See  Specific  Performance.] 

A,  being  a  younger  child,  becomes  entitled,  upon 
the  death  of  her  fauer,  by  his  appointment  under  a 
marriage  settlement  to  L,  as  a  portion  charged  on 
lands,  and  to  1500/.  under  his  will,  charging  only 
his  personalty.  The  other  younger  children  be- 
came entitled  to  similar  portions  and  bequests.  The 
widow  was  entitled  to  a  jointure  under  the  settle- 
ment, and  plate  and  houaehold  furniture  under  the 
will ;  B  (as  eldest  son)  enters  upon  the  estate, 
under  the  limitations  of  Uie  settlement,  and  being  in 
possession,  carries  ou  a  correspondence  on  the  sub- 
ject of  an  increase  of  the  jointure  of  the  widow,  and 
the  portions  of  the  younger  children  with  W,  a 
common  friend  of  the  famil7»  acting  as  the  agent  of 

B,  aa  well  as  the  widow  and  younger  children.  In 
the  course  of  this  correspondence,  he  proposes  by 
letter,  on  certain  conditions,  to  increase  the  portions 
of  his  brother  and  sister,  and  the  jointure  of  his 
mother,  and  gives  directions  to  one  of  his  brothers 
to  pay  the  increaaed  jointure,  and  the  intereat  upon 
the  increaaed  portions,  which  is  done  sccordingly. 
After  the  interest  had  been  paid  for  ontf  year,  a 
treaty  of  marriage  was  commenced  between  A  and 

C,  who  applied  to  the  oonunon  friend  to  ascertain 
the  amount  of  A's  fortune,  and  was  informed  by  him 
of  the  correapondence  widi  B,  and  that  he  had  au- 
thority to  state,  that  4000/.  was  the  anunint  of  A's 
portion,  to  be  secured  on  B*s  estate.  Upon  the  faith 
of  this  communication,  A  and  C  intermarried.  The 
intemst  upon  the  increaaed  portion  was  paid  by  the 
agent  of  B  to  A  and  C  for  three  yean  after  the  mar- 
riage. B,  in  the  meantime,  had  possessed,  in  con- 
sequence of  the  oonespondenoe,  part  of  the  person- 


alty which  belonged  to  the  widow  and  the  yomiger 
children  under  the  will ;  and  had  received,  without 
objection,  accounta  from  his  agent,  including  the 
allowances  paid  to  the  widow,  and  the  younger 
children,  by  way  of  interest  upon  the  increaaed 
portions,  &c. 

Upon  a  bill  by  A  and  C,  to  enforce  the  payment 
of  the  increased  portion,  to  which  the  widow  and 
the  other  younger  children  were  defendants,  and  by 
their  answers,  submitted  to  perform  the  conditions 
on  whicb  the  increaae  of  portion  and  jointure  waa 
proposed :  Held,  that  tbe  effect  of  the  correspon- 
dence, with  all  the  cireumatanees  of  the  case, 
amounted  to  an  agreement  which  the  court  of  equity 
ought  to  enforce. 

In  the  letter  on  which  the  hnaband  and  wife  relied, 
as  the  agreement  in  consideration  of  the  marriage, 
B  aays,  "  I  can  never  be  reconciled  to  the  marriage, 
&e."  I'hen  he  proceeda  to  speak  of  the  anangement 
between  him  and  his  family,  and  repeats  his  part  of 
the  agreement  aa  to  the  younger  children :"  40001. 
each,  to  be  aecured  on  certain  lands ;  my  sister's  to 
be  secured  to  herself  for  life ;  then  among  her  chil- 
dren, &o.'*  After  atating  the  conditions  for  this 
increaae  of  portion,  he  concludes,  "  This,  I  think, 
is  an  abstract  of  the  agreement,  and,  when  put  into 
the  form  of  a  deed,  if  assented  to  br  them,  I  am 
ready  to  execute  at  any  time."  And  he  adds,  "  I 
will  not  entangle  myself  with  Mr.  J  R  (the  hus- 
band). If  this  match  goes  on,  I  will  neither  meddle 
nor  make  with  it  or  their  aettlements." 

Whether  such  a  letter  written  before  the  nnrriage 
to  \V,  tbe  common  friend,  and  in  the  circumstancea 
before  mentioned,  could  be  enforced  as  an  agree- 
ment, in  consideration  of  marriage— giuert.  Mmt" 
gonury  v.  Rntly,  1  Bligh,  N.  S.  364. 

Tbe  plaintiff's  father,  by  an  agreement  made 
in  1778,  engaged  to  give  his  son  500L  on  his  msr- 
riage,  and  the  father  of  the  wife  agreed  to  give  fSOl, 
to  hie  daughter,  and  the  agreement  was  suffered  to 
remain  dormant  until  1810,  when  the  wife  and  her 
father  were  dead  (tbe  latter  having  died  in  1806). 
An  agreement  waa  afterwards  entered  into  between 
the  plaintiff  and  the  two  eldest  sons  of  his  wife's 
father*a  five  surviving  children,  whereby  the  two 
sons  agreed  to  pay  the  plaintiff  the  250/.  in  aatis- 
faction  of  the  marriage  portion.  In  1816,  the  plain- 
tiff filed  a  bill  against  the  truatee  under  the  wife*a 
father's  will,  the  two  sons  and  tbe  other  children 
praying  that  the  agreement  might  be  established, 
and  the  plaintiff  paid  tbe  250L  :  Held,  that  the  last 
agreement  of  1810  waa  valid,  and  would  support  the 
hill  against  the  parties  who  signed  it,  but  against 
them  ouly ,  there  being  no  fraud  or  misrepresentation 
ahewn  -,  that  the  engagement  of  1778  was  a  mere 
simple  contract  agreement,  and  did  not  create  a 
trust,  but  tliat  the  defendants,  who  signed  the  agree- 
ment of  1810,  had  concluded  themaelves  thereby, 
and  were,  therefore,  decreed  to  pay  the  plaintiff  two 
fifths  of  the  ibOU  Bill  dismissed  ss  against  all  the 
rest,  with  costs,  the  plaintiff  to  be  paid  no  coats. 
The  principle  of  the  above  decision  was,  thst  the 
Court  cannot  relieve  a  party  from  a  binding  agree- 
ment obtained  without  misrepresentation ; — in  other 
words,  mere  folly,  without  fraud,  is  no  foundation 
for  relief;  but,  q»uBr§,  if  the  Statute  of  limitations 
would  have  been  a  good  plea  to  such  a  bilL  Milmn 
T.  CowUif,  8  Prices  6tl. 
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A  partoer,  who  saperiotended,  exclosirelj,  the 
Mcoants  of  the  concern,  agreed  to  purchase  his  co- 
partner's share  of  the  business,  for  a  sum  which  he 
(new,  from  accounts  in  his  possession,  but  which  he 
concealed  from  his  co- partner,  was  an  inadequate 
consideration ;  the  agreement  was  set  aside.  MaddM' 
ford  ▼.  AuAwMit  1  Sim.  89. 

The  commissionera  of  a  canal  make  an  agreement 
for  letting  the  tolls,  not  warranted  bj  the  act  under 
which  they  derived  their  authority,  and  prejudicial 
to  an  interest  expressly  reserved  by  the  act  to  the 
public ;  this  agreement  is  acquiesced  in  for  forty- 
aeven  years,  without  complaint  on  the  part  of  any 
of  the  shareholders,  and,  during  that  period,  the 
leasee  remains  in  undisturbed  possession  of  the 
tolls :  the  Court  will  not,  at  the  suit  of  shareholders, 
disturb  his  possession  by  the  appointment  of  a  re« 
eeiver. 

S»mbU — After  such  acquiescence,  it  is  not  compe- 
tent to  shareholders,  in  respect  of  their  prirate  in- 
tareat,  to  impeach  the  agreement. 

StMnbk — Though  the  public  interest  could  not  be 
bound  by  the  agreement,  nor  by  the  acquiescence  of 
the  shareholders  and  commissioners,  it  is  not  com- 
petent to  shareholders  to  impeach  that  agreement  in 
respect  of  such  public  interest.  Gray  r.  Chaplin, 
f  Rubs.  126. 

A  oourt  of  equity  will  not  relieve  against  fraud, 
where  the  transaction,  in  which  the  fraud  was  prac- 
tised, waa  a  contract  for  the  purchase  of  securities 
purporting  to  be  granted  by  a  foreign  government 
not  recognixed  by  the  government  of  this  country. 
Thompson  v.  Barclay,  6  Law  J.  Chanc.  93. 

(G)  Action  on. 
(a)  Pleadingi. 

It  is  not  necessary  that  the  declaration  on  a  parol 
agreement  should  set  out  the  whole  of  the  same. 
If  it  state  so  much  as  applies  to  the  particular 
breach,  it  will  suffice.   Ward  r.  Smith,  11  Price.  19. 

In  an  action  on  a  special  agreement,  the  declara- 
tion atated,  that,  by  a  certain  memorandum,  made 
between  the  plaintiff  and  one  G  G,  the  plaintiff 
agreed  to  sell  and  deliver  to  G  G  a  lace-machine, 
for  tfOL,  to  be  paid  as  follows  : — 40/.  on  delivery, 
and  1/.  per  week  thereafter,  until  the  full  amount 
was  discharged  with  interest*  And  it  was  further 
agreed,  that  the  K.  per  week  should  be  paid  to  the 
defendant,  who  was  authorized  to  receive  the  same 
for  the  plaintiff,  as  his  trustee ;  and  in  defiiult  of 
GG  paying  the  defendant  the  1/.  per  week,  he 
'  should  forfeit  the  whole  money  which  might  be  then 
paid,  and  the  machine  should  be  returned  to  the 
plaintiff.  And  afierwards,  in  consideration  of  the 
premises,  and  of  plaintiff,  at  the  request  of  the  de- 
fendant, appointing  him  to  receive  the  said  sum  of  1/. 
per  week  for  the  machine  from  G  G,  the  defendant 
undertook  and  promised  the  plaintiff,  to  take  the 
machine  and  pay  the  balance,  should  there  be  any 
default  by  G  G  in  the  weekly  payments  to  the  plain- 
tiff :  Held,  that  tbe  declaration  was  bad, no  sufficient 
consideration  for  the  defendant's  promise  being 
shewn.  Bates  y.  Cort,  2  B.  &  C.  474,  s.  c.  3  D. 
&  R.  676. 

Tbe  defendant  having  discovered  that  the  plain- 
tiff, a  teacher  in  the  fiunily  of  a  nobleman,  was  bis 
sister,  induced  her  to  leave  her  situation,  and  to 
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reside  with  him.  Disputes  arose,  and  the  plaintiff 
was  obliged  to  leave  the  defendant's  house,  wh  en 
throuzh  the  interference  of  a  mutual  friend,  he  con- 
sented to  allow  her  50/.  quarterly  for  her  life.  He 
discontinued  to  pay  it.  She  brought  an  action, 
alleging  in  her  aeclaration,  that,  in  consideration 
that  she  would  leave  or  had  left  the  lucrative  pro- 
fession of  a  teacher,  he  undertook  to  pay  her  50<. 
quarterly  for  her  life  :  tbe  Court  held,  that  she  had 
not  supported  the  allegation,  because,  at  the  time  she 
leflE,  no  such  contract  was  made.  WiUon  v.  Wilson, 
2  Law  J.  K.B.  31. 

Where  in  assumpsit  the  plaintiff  declared,  that  he 
had  bargained  wUh  JS  for  the  purchase  of  three 
houses,  for  a  certain  sum,  and  uiat  the  defendant 
agreed  to  give  him  40^  for  his  bargain,  if  he  would 
permit  him  to  be  the  purchaser  instead  of  the  plain- 
tiff; and  averred  that  he  did  become  such  pur- 
chaser :  Held,  that  such  declaration  might  be  sup- 
ported, although  there  was  no  written  contract  for 
the  purchase  of  the  houses  between  the  plaintiff  and 
J  S,  as  the  latter  allowed  the  defendant  to  become 
the  purchaser,  and  he  was,  in  fact,  let  into  posses- 
sion of  the  premises.  Seaman  v.  Price,  3  Law  J. 
C.P.  58,  s.  c.  2Bing.437. 

A  contract  to  satisfy  a  debt  by  providing  a  cargo 
of  wine,  must  be  declared  on  specially;  and  an 
action  will  not  lie  for  the  old  debt.  Hoppe  v.  Sy* 
monds,  2  Chit  324. 

Where  there  is  a  special  agreement,  and  it  is  con- 
ditional, the  plaintiff  must  declare  specially ;  and  if 
the  plaintiff  affirms  that  the  agreement  was  cancelled, 
he  must  prove  that  it  was  acquiesced  in  by  the  de- 
fendant    Davis  ▼.  NichoU,  2  Chit  320. 

An  agreement  "  to  furnish  goods  in  a  tradesman- 
like  manner,"  need  not  be  declared  on  specially. 
Hughes  ▼.  Breeds,  2  C.&P.  159.   [Abbott] 

In  assumpsit  for  the  breach  of  an  agreement,  by 
which  the  defendant  agreed  to  assign  bis  interest  in 
the  lease  of  a  public-house  to  the  plaintiff,  and  the 
jurr  found  that  he  had  no  title  or  right  to  assign, 
and  the  agreement  contained  a  clause  that  the  defen- 
dant should  not  carry  on  the  business  of  a  victualler 
within  five  years  from  the  time  of  making  the  agree- 
ment, but  which  was  omitted  in  tbe  declaration : 
Held,  that  as  it  formed  no  part  o(  the  consideration 
on  which  the  action  for  the  breach  of  the  agreement 
was  founded,  the  declaration  was  sufficient ;  although 
it  was  insisted  that  the  clause  in  question  rendered 
the  agreement  void,  as  being  in  restraint  of  trade. 
M* Allen  v.  ChurchiU,  4  Law  J.  C.P.  183. 

An  obligor,  who  binds  himself  to  perform  certain 
works  according  to  a  specification  and  other  detailed 
and  working  drawings,  to  be  furnished  during  the 

grogress  of  the  works,  with  power  for  the  obligee  by 
is  surveyor  to  direct  additions  or  omissions,  must, 
in  a  plea  of  performance,  quotid  such  parts  in  which 
no  orders  were  given  by  the  surveyor  to  vary  and 
deviate  from  the  original  plan,  shew  an  authority  in 
the  surveyor  to  give  such  directions,  or  aver  that 
the  deviation  or  variation  was  an  omission  or  addi- 
tion.    Rex  V.  Peto,  1  Y.  &  J.  ST. 

Where  parties  contract  under  seal,  the  remedy  by 
either  should  in  general  be  by  action  of  covenant ; 
and  neither  is  allowed  to  maintain  assumpsit  on  the 
subject  matter. 

But,  where  a  contract  undei'  seal  has  been  per- 
foitned,  an  action  of  debt  for  the  stipulated  reward 
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ia  maiDtainable ;  the  declaration  proceeding  on  the 
contract,  and  averring  that  it  has  been  performed. 

Accordinglj.  by  articles  of  agreement  under  seal 
the  plaintiff  agreed  to  build  certain  houses  for  the 
defendant,  at  a  certain  sum,  according  to  a  specifica- 
tion ;  and  it  was  declared,  that  any  deviation  from 
the  specification  should  not  invalidate  the  contract, 
but  an  allowance  should  be  made  accordingly :  Held, 
that  an  action  of  assumpsit  could  not  be  maintained 
for  certain  additional  work  tfnd  materials,  found  at 
the  defendant's  request  in  the  course  of  the  building ; 
that  they  were  indaded  in  the  term  "  deviation," 
and  that  the  defendant  was  liable  only  in  an  action 
of  covenant 

In  declaring  upon  a  contract,  it  is  not  necessary 
to  state  any  matter  of  eiemption  in  favour  of  either 
of  the  oarties,  if  it  be  of  itself  a  legal  exemption,  in* 
dependent  of  the  contract. 

And,  tembU,  that  if,  in  pleading,  in  setting  out  a 
contract,  two  grounds  of  exemption  are  stated,  and 
it  appear  by  the  contract  that  there  was  a  third 
ground  of  exemption,  but  that  they  are  all  legal 
grounds  of  exemption,  which  needed  not  to  have 
been  stated  at  all,  this  is  no  variance — ted  Qugtn, 
Brigg*  V.  CrotthwaUe,  5  Law  J.  KJB.  311. 

It  is  not  necessary,  in  declaring  npon  a  written 
contract,  to  nse  a  single  word  that  is  in  the  contract 
itself,  provided  its  legal  effect  be  properly  stated. 

Nor  is  it  necessary  to  aver  any  matter  which 
happens  to  be  part  of  the  contract,  if  such  matter 
would  be  implied  by  law.  Magor  r,  WiUa,  5  Law 
J.  KB.  308. 

A  agreed  to  sell  and  B  to  bay  a  ship,  which  A 
undertook  should  be  fitted  similar  to  another  ship. 
Before  the  time  for  completing  the  fittings,  B  repu- 
diated the  contract,  and  rafused  to  take  the  ship. 
Previous  to  this  refusal,  A  had  done  extras  to  the 
ship,  at  B's  desira.  A  did  not  go  on  with  the  fit- 
tings, but  sold  the  ship,  and  brought  his  action 
against  B  for  the  loss  upon  the  sale.  In  his  decla- 
ration he  averred,  that  the  ship  was  fitted  "  according 
to  the  form  and  effect  of  the  agreement,"  and  also, 
that  it  was  raady  for  delivery  at  the  proper  time : 
Held,  that  he  could  not  recover  on  the  special  con- 
tract, nor  for  the  extras,  on  the  count  for  work  and 
labour.  Pflrmeter  ▼.  Burrell,  3  C.  &  P.  144.  [Best] 

(6)  Etfidenfie, 

Though  an  Agseement  be  applicable  to  the  matter 
in  issue, — yet,  if  it  be  not  signed  by  the  defendant, 
the  plaintiff  is  not  bound  to  give  it  in  evidence. 
TfiboB  v.  Bowis,  1  C.  &  p.. 8.  [Park] 

To  prove  an  agreement  between  landlord  and 
tenant  to  take  certain  atockj  a  bill  of  exchange,  in 
which  a  memorandum  was  inserted,  was  tendmd  in 
evidence,  but  rejected,  on  the  ground  that  it  could 
not  be  read  in  evidence  as  an  agreement  without  an 
agreement-stamp.  NkluUtan  r.  Smith,  3  Stark.  If  8. 
[Abbott] 

Where^  in  an  action  for  not  giving  the  plaintiff 
possession  of  certain  apartments  in  the  defendant's 
house,  the  declaration  stated  loss  generally  :  Held, 
that  the  plaintiff  might  give  evidence  of  particular 
loss  snstsined  by  .the  non-performance  of  Uie  agree- 
ment   JVard  ▼..  Smith,  11  Price^  19. 

A  witness,  on  his  cross-examination,  after  proving 
a  contract  for  the  sale  of  ^oods,  disclosed  that  tlie 
^oods  had  bee9  »M  Jandar  a  written  agresment. 


which  the  plaintiff  had  shewn  the  witneta  :  It  wu 
holden,  that  such  contract  was  evidence  for  the 
plaintiff,  without  calling  the  broker,  by  whom  it 
purported  to  hare  been  made  and  signed.  Smith  v. 
Blandy,  1  R.&  M.  257.  [Best] 

Proof  of  a  contract  in  the  precise  words  used  in 
stating  it  on  the  record,  is  not  neceesaiy ;  but  it  is 
sufficient  if,  in  substance  and  effect,  the  contract 
averred,  and  that  proved,  are  the  ssme. 

But  an  averment  in  general  terms,  of  a  oontnet  to 
supply  an  article  of  the  bestqnality,  is  not  sustained 
by  evidence  applicable  only  to  a  particular  species 
of  that  article. 

Thus,  when  the  contract  averred  was  for  "  excel- 
lent claret,  of  excellent  quality,  &c.,"  proof  of  an 
ag^reement  for  excellent  Pauillaca,  &o.  (which  is  a 
particular  sort  of  claret,)  was  held  insufficient  to 
support  the  averment.  UUock  v.  HiddeUtu,  5  Law  J. 
K.B.  208. 

Where  a  party  declared  upon  two  written  agree- 
ments, by  the  second  of  which  variations  were  made 
in  the  fint^  and  there  were  also  counts  npon  each 
separately ;  and  it  appeared,  when  the  instruments 
were  produced  in  evidence  by  the  plaintiff,  that  the 
fint  only  wasvtamped  :  Held,  tliatthe  second  could 
not  be  read  in  evidence  to  support  the  plaintiff's 
case,  but  might  be  looked  at  in  order  to  ascertain 
whether  the  first  was  altered  by  it,  and  that,  there- 
fore, the  plaintiff  could  not  exclude  the  second 
agreement  and  proceed  upon  the  counts  setting  out 
the  firet  onl^.     Reed  v.  Veere,  7  B.  &  C.  261. 

In  an  action  against  a  person  for  injuring  a  horse 
by  driving  him  to  Chatham  instead  of  Dutford,  a 
statement  by  defendant  that  he  drove  only  to  Dart- 
ford,  is  sufficient  to  prove  that  the  contract  was  to 
drive  only  to  Dartford.  Ware  v.  Juda,  t  C.  &  P. 
351. 

A  party  who  contends  that  the  contract  upon 
which  he  is  sued  was  illegal,  must  prove  it  to  be  so, 
although  the  proof  be  of  a  negative ;  because  primd 
faeie  it  will  be  presumed  to  be  legal.  Siuoiu  r. 
DitoH,  4  Law  J.  K.B.  299,  a.  c.  5  B.  &  C.  758,  s.  c. 
8  D.  &  R.  526. 

To  admit  proof  of  the  handwriting  of  a  subscribing 
witness  to  a  contract,  it  is  sufficient  to  shew  that  he 
has  not  been  seen  for  eighteen  months,  and  that 
evezy  possible  inquiry  has  been  made  for  him,  with- 
out going  on  to  prove  that  application  has  been 
made  to  the  partiea  who  executed  the  agreemeat. 
EwM  V.  Curtie,  2  C.  &  P.  296.  [Abbott] 

An  averment  that  in  consideration  that  the  plain- 
tiff wouid  consent  to  suspend  proceedings  on  a  cog- 
novit against  A,  the  defendant  promised  to  pay,  is 
proved  by  evidence  of  a  contract  which  states,  that 
in  consideration  of  the  plaintiff  having  consented  to 
suspend  proceedings,  the  defendant  promised  to  pay. 
Payne  t.  WUum,  6  Law  J.  K.B.  107,  s.  c.  7  B.  & 
C.  423. 

If  the  declaration  in  an  action  by  B  against  A, 
aver  that  C  did  not  leave  the  premises  in  good  repair 
at  the  expiration  of  his  tenancy,  the  agreement 
between  A  and  C  need  not  be  prodnoed.  to  prove 
such  averment.  Goodaon  V.  GouldemUk,  2  C.  &  P. 
555,  [Best! 

Where  a  broker  effiBcts  a  sale  between  two  parties, 
the  bought  end  sold  notes  delivered  to  them,  and  not 
the  entry  in  his  book,  are  the  proper  evidence  of  the 
•ontnet,  Tbantjm  r.  JtfsMS,  1  M.&  M.  43.  [Abbott] 
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The  entry  of  aale  made  in  tbe  broker*!  book,  \b 
sot,  of  neoeMitjr,  to  be  treated  as  tbe  only  endenee 
of  a  eontraot  to  satiafj  the  Statute  of  Frauds. 

Therefore,  where  the  terms  of  a  contract  of  sale 
were  entered  in  the  broker's  book,  and  not  signed 
bj  him ;  but  be  delivered  to  tbe  parties  the  bought 
and  sold  notes,  embodyinff  the  terms  of  the  entry, 
and  signed  thooe  notes, — it  was  held  that  tbe  parties 
were  boand«  Goom  r.  Jfflalo,  5  Law  J.  K.B.  31, 
a.  c.  6  B.  &  C.  117,  s.  c.  9  D.  &  R.  148. 

A  broker  delivered  to  the  render  bought  and  sold 
notes,  written  on  one  sheet  of  paper,  and  the  dajr 
for  payment  of  the  goods  was  inserted  at  the  end  of 
the  bought  note  onljr ;  but  in  those  made  out  for  the 
purchasers,  the  day  was  inserted  at  the  end  of  the 
Dooght  as  well  as  of  the  sold  note  :  Held,  that,  as 
tbe  bought  and  sold  notes  delivered  to  tbe  vendor 
were  both  written  on  one  sheet  of  paper,  the  whole 
must  be  considered  as  forming  one  contract ;  and, 
consequently,  there  was  no  variance.  MaeUan  r. 
Jhtnn,  6  Law  J.  CP.  184,  8.  c.  4  Bing.  7ft9,  s.  o. 
1  M.  &  P.  761. 

A  paper  containing  the  terms  of  a  contract  cannot 
be  referred  to  by  a  witness  who  is  called  upon  to 
prove  the  contract,  if  the  paper  itself  is  inadmissible 
for  want  of  a  stamp.  Tumgr  v.  Ford,  6  Law  J. 
K.B.  Its ;  S.O.  as  Turner  v.  Power,  7  B.  &  C.6f5, 
s.  e.  1  M.  &  M.  191. 

If  a  party,  by  the  payment  of  money,  and  by  his 
oondnct  in  other  respects,  signify  his  assent  to  the 
terms  of  a  written  agreement,  signed  by  other  per- 
sons, but  not  signed  by  him,  he  will  not  be  entitled, 
in  sn  action  arising  out  of  that  contract,  to  give 
verbal  evidence  of  a  subsequent  variance,  in  order 
to  proceed  against  any  of  those  persons  as  on  a  new 
and  independent  contract,  or  to  recover  back  the 
money  so  paid,  as  money  had  and  reoeived,  without 
resorting  to  the  written  agreement. 

Thus,  where  a  party  entered  bis  hone  for  a  sweep* 
stakes,  towards  which  he  paid  SO/.,  but  did  not  sign 
tbe  written  agreement  prescribing  the  terms  upon 
which  tbe  race  was  to  he  run,  snd  which  bad  been 
signed  by  the  other  subscribers, — it  was  held,  in  an 
action  brought  by  him  againat  the  stakeholder,  that 
he  could  not,  in  order  to  recover  the  sweepstakes, 
go  into  verbal  evidence  of  a  subsequent  variance  in 
Sie  written  agreement ;  nor  entitle  himself  to  the 
amount  of  his  subscription,  by  mere  proof  of  the 
payment,  until  the  written  agreement  had  been 
given  in  evidence.  Day  v.  Canning,  5  Law  J.  K.B. 
SSI. 

Quart — Whether  a  defendant,  resisting  the  spe- 
cifie  performance  of  an  agreement,  on  the  groona  of 
alleged  surprise  and  fraud,  will  be  allowed  to  give 
parol  evidence  of  a  term  of  the  contract,  said  to  have 
lieen  made  at  the  same  time  with,  but  contradictory 
to,  thooe  tenns  of  it  wbich  were  reduced  into  writing, 
and  signed  by  himi  Buimtng  v.  Bunning,  1  Law  J. 
Chane.56. 


CONTRIBUTION. 

The  right  and  duty  of  contribution  is  founded 
in  doctrines  of  equity ;  it  does  not  depend  upon 
contract. 

The  dtttv  of  contribution  extends  to  all  persons 
wbo  are  within  die  scope  of  the  equitable  obligation. 

In  the  cane  of  lands  descending  to  co-pareenejs 


subject  to  a  debt,  if  tbe  creditor  proceeds  against 
one  of  the  co-parceners,  the  others  must  contribute. 

If  the  creditor  discharges  one  of  the  co-paroeners, 
he  cannot  proceed  for  the  whole  debt  against  the 
others ;  at  the  most  they  are  only  bound  to  pay  their 
proportions.    Stirling  v.  Foretter,  S  Bli^h,  591. 

Ca$e  lies  by  one  coach-proprietor  aninst  his  co- 
proprietor,  to  recover  contribution  for  damages  given 
against  him  for  an  injury  sustained  through  tbe  neg- 
ligence of  their  coachman,  if  it  appear  that  the  plain- 
tiff was  not  present  when  the  wrong  was  committed* 
Wooley  V.  Bdtte,  2  C.  &  P.  417.  [Park] 

Persons  being  churchwardens,  overseers,  and  trus- 
tees of  the  poor,  directed,  in  consequence  of  s  reso- 
lution of  the  vestiy,  a  prosecution  to  be  instituted 
against  certain  persons  aoeused  of  having  concurred 
in  the  misapplication  of  parochial  monies :  one  of 
them  having  been  compelled  to  pay  the  bill  of  costs 
of  the  attorney  employed  in  the  prosecution,  is  en- 
titled to  contribution  from  the  otoers.  Wrighton  ▼• 
Maiterman,  5  Law  J.  Chano.  14. 


CONVEYANCER. 

A  certificated  conveyancer  can  maintain  an  action 
for  business  done  by  him,  in  dnwing  conveyances 
and  deeds.  Poueher  v.  Norman,  5  Law  J,  K.B. 
ll5,a.c.SB.&C.744,s.a5D.&R.648:  8.p« 
DaviM  V.  SibUy,  6  D.  &  R.  4. 

If  a  certificated  conveyancer  induce  a  creditor  of 
a  bankrupt  to  employ  him  in  investigating  a  bank- 
rupt's affairs,  by  representing  himself  to  be  an  attor- 
ney and  solicitor,  he  is  not  entitled  to  recover  any- 
thing for  his  trouble :  and  even  if  he  paid  fees  to 
counsel  in  the  course  of  the  investigation,  he  cannot 
recover  them  of  his  employer  as  money  paid,  laid 
out,  and  expended.  Cranunond  v.  Crouch,  S  C.  &  P* 
77.  [Tenterden] 

The  Court  has  no  summary  jurisdiction  over  a 
conveyancer,  he  not  being  an  attorney,  in  respect 
of  deeds  detained  by  him  from  his  clients,  or  in 
respect  of  any  other  disputes  between  him  and  them. 
Ex  paru  Charlet,  6  Law  J.  K.B.  ISS. 


CONVICTION. 

(A)  Form. 

(B)  Evidence. 

[See  Game.] 


(A)  Form. 

Two  penons  beins  arrested  on  board  a  boat  laden 
with  smuggled  goods,  within  the  port  of  F,  which 
was  within  an  exclusive  local  jurisdiction,  after- 
wards were  taken  with  the  boat,  &c.  to  the  harbour 
of  D,  and  convicted  by  two  magistrates  of  the  town 
and  port  of  D,  according  to  the  4S  Geo.  S,  o.  191, 
s.  7,  57  Geo.  S,  o.  87,  s.  5,  and  S  Geo.  4,  c  110 : 
The  Court  determined,  that  a  conviction ,  only  stating 
that  they  had  been  found  and  taken  on  board  a  boat 
in  the  port  of  F,  was  bad,  as  it  did  not  shew  that 
the  magistrates  of  D  had  no  jurisdiction  over  the 
offence.  But,  semble,  that  in  this  case  only  the 
magistratea  of  the  local  jurisdiction  of  F  had  autho- 
rity to  convict ;  and  that  the  45  Geo.  S,  e.  Itl,  s.  7, 
gives  jurisdiction  to  those  magistrates  only  wbo 
reside  near  to  the  first  harbour  into  which  any 
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▼easel,  &c.  shall  be  carried,  or  where  any  penons 
shall  be  arrested  according  to  that  clause.  Ex  parU 
Kite,  2  D.  &  R.  «12.  s.  c,  1  B.  &  C.  101. 

A  conviction  is  bad,  which  states  an  offence  to 
have  been  committed  in  the  altematlTe.  Rex  ▼.  Sa^' 
l«r,2  Chit.  519. 

Therefore,  a  conviction  for  being  on  board  a 
boat,  liable  to  be  forfeited  under  6  Geo.  4,  stating, 
that  it  had  *'  casks  attached  thereto  of  the  descrip- 
tion used,  or  intended  to  be  used  for  the  smuggling 
of  spirits,"  was  holden  bad.  Rex  r.  Pain,  5  B.  & 
C.  «51,s.c.7D.  &R.  678. 

It  is  not  a  misdescription  to  state  on  a  conviction, 
that  an  act  of  parliament,  passed  in  the  25th  yeai 
of  the  king's  reign,  when,  in  fact,  the  parliament  in 
which  the  act  was  passed,  was  continued  by  pro- 
rogation, from  the  24th  to  the  25th.  Rex  v.  Wuidtor, 
2  Chit.  515. 

A  conviction  stated,  "  that  A  B  hath  been  oon- 
▼icted  before  me,  C  Df  of  having  been  found  oa 
board  a  certain  vessel,  subject  and  Uable  to  forfeiture 
under  the  provisions  of  a  certain  statute,  24  Geo. 
3,  c.  47,  a.  1,  for  being  found  hovering  within  the 
limits  of  a  port  of  this  kingdom,"  &c. :  Held  in- 
sufficient,— first,  because  it  did  not  shew  that  the 
•hip  was  hovering  without  lawful  excuse;  and 
second,  that  the  party  convicted  was  a  British  sub- 
ject. £x  parts  Casar  HatDkint,  3  D.  &  R.  209,  s.  c. 
2  B.  &  C.  31. 

A  conviction  under  the  2  Geo.  2,  c.  26,  s.  4,  for 
working  a  boat  on  the  river  Thames  for  hire,  with- 
out being  previously  qualified,  must  state  that  the 
defendant  worked  the  boat  for  hire.  Rei  v.  Taiflor, 
2  Chit.  575. 

On  a  conviction  under  a  penal  statute  :  Held,  that 
no  advantage  could  be  taken  of  a  defect  in  the  same, 
nnlesB  it  appears  on  the  face  of  it  Rex  v.  thM  Jut- 
Hees  of  the  Hundred  of  Ctuhioburif,  3  D.  &  R.  35. 

A  conviction  on  the  45  Geo.  3,  e.  121,  a.  7,  must 
shew  the  specific  fact  which  fonns  the  ground  of 
forfeiture.  £jr  fxtrte  John  Smith,  3  D.  &  R.  461. 

If  a  conviction  on  a  penal  atatute  does  not  nega- 
tive all  the  exceptions  in  the  statute  by  which  the 
defendant  might  be  potected,  it  will  be  insufficient. 
Rex  ▼.  Malliton,  2  Ken.  384,  's.  e.  2  Barr.  679. 

Apprentices  were  convicted  on  the  4  Geo.  4,  for 
misconduct  in  their  master  s  employment ;  this  act 
only  extends  to  apprentices  upon  whose  binding 
out  no  larger  sum  than  25i.  has  been  paid  :  Held, 
that  the  conviction  was  bad,  for  not  shewing,  that 
no  larger  sum  than  25/.  had  been  respectively  paid. 
Rex  V.  Taylor,  7  D.  &  R.  622. 

(B)  Evidence. 

Where  a  statute  gives  part  of  a  penaltv  to  the 
parish  wherein  the  offence  is  committed,  the  party 
may  be  convicted  on  the  oath  of  a  witness  residing 
within  the  parish,  provided  such  witness  does  not 
pay  rates.    Rex  v.  CoUreli,  2  Chit.  487. 

It  must  appear  in  a  conviction,  that  the  evidence 
upon  which  a  defendant  has  been  convicted,  was 
given  in  his  presence ;  and,  therefore,  where  a  con- 
viction merely  alleged,  that  the  defendant  on  such  a 
day  appeared  before  a  magistrate,  on  a  summons, 
and  the  magistrate  proceeded  to  examine  into  the 
offence,  and  that  it  appeared  to  him,  on  the  oath  of 
the  witness,  that  the  offence  was  committed,  it  was 
h^d  bad.    So  the  evidence  whereon  the  defendant 


is  coovicted,  must  appear  on  the  fiioe  of  the  convic- 
tion. In  a  conviction  under  the  Hawkers  Act,  45 
Geo.  3,  c.  78,  (now  repealed,)  against  a  fxtj  foe 
travelling  about  from  town  to  town  and  selling^ 
goods  by  reuil  the  place  of  sale  not  being  his 
usual  place  of  abode,  the  conviction  should  specify 
the  goods  sold.  A  conviction  need  not  specify  bow 
the  witnesses  were  sworn.  Ksx  v.  Sekoay,  2  Chit. 
522. 


COALS. 


By  the  47  Geo.  3,  c.  68,  the  amount  of  penalties 
depends  entirely  on  the  number  of  chaldrons  im- 
properly sold  :  Held,  that  the  justices  had  no  juris- 
diction over  the  matter,  as  the  superior  courts  have 
jurisdiction  over  the  penalty  of  20/.  for  every  chal- 
dron of  coals,  under  47  Geo.  3,  c.  2.  Resve  r.  Poole^ 
4  B.&  C.  155,  s.  c.  6  D.  £^  R.  29,  S.O.  1  C.  &  P. 
6ti. 


COPYHOLDS. 

(A)  Nature  or  THE  Tenure. 
(a)  Grant* 

(6)  Cuftom. 

(B)  Surrender  and  Admittance. 

(C)  Heriots. 

(D)  Forfeiture. 


(A)  Nature  op  the  Tenure. 
(a)   Grant, 

A  grant  of  copyhold  lands  was  made  to  P  C  for 
her  life,  and  the  life  of  T  £,  and  the  life  of  the  sur- 
vivor. By  another  grant,  the  revsrsion  was  given 
to  M  C,  1$  C,  &c.  for  their  lives,  and  the  life  of  the 
longeat  liver.  P  C  died,  having  devised  the  Isads 
to  T  £,  who  entered  and  held  them  more  than 
twenty  years.  M  C  and  B  C  now  broagbt  sa 
ejectment  to  gain  the  posaession:  the  Court  heUU 
that  the  right  of  M  C,  B  C,  &c.  arose  on  the  death 
of  P  C,  because  there  cannot  be  a  general  oocupanft 
of  copyhold  lands  ;  and  that  the  action  wasbarraa  by 
the  Statute  of  Limitations.  Doe  d,  Fartttr  v.  &ett, 
4  Law  J.  K.B.  39,  s.  c.  4  B.  &  C.  706,  s.  c  7  D.  Ar 
R.  190. 

(6)  CuUom. 

It  is  the  otstomof  a  manor,  that  when  a  copyhold 
tenement  has  been  granted  to  any  person  to  hold 
the  same  to  him  for  the  lives  of  two  or  more  persons, 
and  the  life  of  the  kmeest  liver  of  them  sneceasively 
St  the  will  of  the  lord,  soeording  to  the  custom  of 
the  manor,  and  the  grantee  or  copyholder  die  in  the 
lifetime  of  any  of  those  persons,  withoot  hsving 
devised  the  tenement  by  his  will,  then  one  or  mors 
of  the  persons  surviving  him  become  entitled,  by 
virtue  of  the  grant,  to  hold  the  tenement,  in  the 
order  in  which  they  are  named  in  it,  during  his  or 
their  lifetime :  The  Court  held,  that  Uie  custom  was 
reasonable  and  good  in  law. 

A  copyholder  of  the  same  manor,  having  a  tene- 
ment granted  to  him  as  sole  purchaser  for  the  lives 
of  two  persons,  and  the  longest  liver  of  them  sne- 
ceasively, according  to  the  custom  of  the  manor, 
and  baring  paid  a  fine,  was  admitted.     Afterwards 


COPYHOLDS.— COPYRIGHT. 


157 


he  made  bis  will,  by  wbicb  be  devised  the  tenement 
to  one  of  those  tvo  persons  :  The  Coart  held,  that 
the  devise  was  not  inconsistent  with  the  grant  and 
custom*  and,  therefore,  that  th^  right  of  entry  of 
the  lord  was  barred.  Dae  d.  Nepean,  Bart,  ▼•  God' 
dard,  1  Law  J.  K.B.  179,  s.  o.  1  B.  &  C.  523,  s.  c. 
2D.&R.773. 

StmbU,  That  a  special  costom  to  make  present* 
ments  of  surrenders  out  of  court  at  any  time  after- 
wards, several  courts  intervening,  would  not  be  a 
good  custom  ;  as  it  might  lead  to  fraud  upon  pur- 
chasers. Doed'  Priestly  v.  Ca/Zotcay,  5  Law  J.  K.B, 
118,8.0.6  B.&C.  484. 

(B)  Surrender  and  Admittance. 

[See  Parties  to  Suits— Vendor  and  Purchaser — 

Mandamus.] 

Where  a  tenant  in  possession  of  copyholds,  grant- 
able  for  lives,  obtained,  at  his  own  expense,  a  grant 
of  the  same  copyholds  to  his  son  in  remainder,  and 
at  the  same  time  surrendered  it  to  the  use  of  bis 
will :  Held,  that  the  son  was  but  a  trustee  for  his 
filths,  and  not  entitled  to  it  by  way  of  advancement. 
Prankerd  v.  PranJttrd,  1 S.  &  S.  1. 

The  executor  of  a  termor  of  copyhold  lands  must 
be  admitted,  and  pay  a  fine  to  the  lord.  Earl  of 
Bathv,Almey,  1  Ken.  471,  s.  o.  1  Burr.  206. 

Although  copyholders  holding  in  joint  tenancy, 
cannot  compel  the  lord  to  make  partition  between 
them,  they  may,  by  surrenders  to  other  persons, 
turn  their  joint  tenancy  into  a  tenancy  in  common 
without  consent  of  the  lord ;  and^ 

Semble,  That  the  lord  would  be  compelled  to  ac- 
cept ^bch  surrenders.  Ex  parts  Lt$,  5  Law  J.  K.B. 
295. 

A  surrender  of  a  eopyhold  tenement,  made  by  a 
feme  coverte,  to  the  use  of  her  husband,  in  his  pre- 
sence, and  with  hi»  assent,  testified  by  bis  imme- 
diate admittance  under  it,  she  having  been  first 
solelv  and  secretly  examined  Iry  the  steward,  is  a 
valid  surrender.  Smman  r.  maw,  4  Law  J.  C.P. 
97,  s.  c.  3  Bing.  S7e« 

A  surrender  to  uses,  reserving  a  power  to  revoke 
them,  can  be  maintained.  Boddington  v.  Abimttfw, 
4  Law  J.  K.B.  181,  s.  o.  5  B.  &  Ci  776,  s.  c.  8  D. 
&  R.  626. 

Where,  by  the  custom  of  a  manor,  persons  not 
being  previously  customary  tenants,  or  not  dwelling 
in  the  manor,  purchasing  by  surrender,  customary 
lands  within  the  manor,  were  liable  to  pay  a  larser 
fine  to  the  lord  than  tenants  or  inhabitants,  and  a 
person  not  being  a  tenant  or  inhabitant  had  pur- 
chased the  equity  of  redemption  in  a  customa^ 
estate,  and  in  onler  to  aave  a  larger  fine  due  in 
respect  thereof,  had  suhsequently  become  the  pur- 
chaser of  a  smaller  estate,  the  Court  granted  a  man- 
damns  to  the  lord  and  steward  to  admit  him  to  the 
latter,  and  as  the  return  thereto  did  not  allege 
any  act  of  fraud  in  the  tranaaction,  the  mandamus 
was  made  peremptory,  although  the  effect  of  admit- 
tance to  the  smaller  estate  would  be  to  defeat  the 
lord's  claim  to  the  fine  due  upon  the  largper  estate 
first  purchased.  Rex  v.  the  Lord  and  Steward  of  the 
Manor  of  Meer  and  Forton,  in  Stmffordthvre,  2  D.  & 
R.8f4. 

The  coort-roll  of  a  manor  is  not  a  record ;  and 
may,  therefore,  be  explained  by  evidence. 

If  the  court-roll  of  the  presentment  of  a  surrender 


cannot  be  found,  other  evidence  is  adndsaible  to 
shew  or  to  infer  the  fact  of  presentment. 

The  rough  draft  of  the  presentment, — that  draft 
being  found  among  the  muniments  of  the  manor,— 
was  held  to  be  admissible  to  supply  the  place  of  an 
inrolment  which  could  not  be  found.  Doe  d.  Prieetly 
V.  Calloway,  5  Law  J.  K.B.  188,  s.  c  6  B,  &  C. 
484. 

(C)  Heriots. 

Where  a  copyhold  estate,  in  the  possession  of  one 
owner,  paid  but  one  heiiot, — ^but  several,  if  divided 
among  several  owners, — if  it  afterwarda  becomes 
re-united  in  the  person  of  a  single  owner,  one  beriot 
only  is  payable.  Garland  v.  Jekyll,  2  Law  J.  C.P. 
227,  s.  c.  2  Bing.  273,  s.  o.  9  B.  Mo.  502. 

The  mere  creation  of  a  tenancy  in  common,  of  a 
tenement  for  which  heriot  is  to  be  paid  or  rendered, 
does  not  sever  the  tenement  into  two,  so«s  to  mu!* 
tiply  the  heriots. 

llierefore,  where  two  persons  took  under  a  devise 
as  tenants  in  common,  and  one  surrendered  his  in- 
terest  to  the  other,  (there  having  been  no  sever- 
ance) :  It  was  held,  that  at  the  death  of  that  other 
who  took  the  entire  interest,  the  lord  was  entitled 
to  heriot  originally  demandable,  and  not  to  two 
heriots.  HoUoway  and  Padwiek  v.  Berkeley,  5  Law 
J.  K.B.  1,  s.  c.  6  B.  &  C.  2,  s.  c.  9  D.  &  R.  83. 

(D)  Forfeiture. 

A  pardon  under  the  sign  manual,  according  to 
6  Geo.  4,  c.  25,  s.  1,  has  the  effect  of  r<f8toring  dvil 
rights  so  completely  as  to  prevent  the  consequence 
of  an  inchoate  forfeiture  not  completely  effected  by 
entry. 

Therefore,  where  a  copyholder  was  attainted  of 
felony,  and  was  pardoned  as  above,  and  the  lord  had 
not  entered  in  pursuance  of  the  forfeiture :  It  was 
held,  that  the  pardon  restored  the  copyholder  to  his 
tenement,  for  which  he  might  maintain  ejectment. 
Doe  d.  Evans  v.  Evans,  4  Law  J.  K.B.  322,  s.  c.  5 
B.  &  C.  584,  s.  c.  8  D.  &  R.  399. 

The  devisee  of  a  copyhold  estate  has  only  a  title 
until  admittance,  and  such  a  right  cannot  be^  for- 
feited to  the  lord,  but  will  continue  in  the  heirs  of 
the  surrenderor.    J^erieev,  — — — ,  Ken.  110. 

A  bill,  by  a  lord  of  a  manor,  praying  a  discoveiy 
of  the  boundaries  of  copyholds,  againat  a  copy- 
holder, and  charging  him  with  having  confounded 
the  boundaries,  ought  to  waive  the  forfeiture. 

Even  though  the  forfeiture  be  not  waived,  the 
copyholder  cannot,  by  demurrer,  protect  himself 
from  answering  tliose  parts  of  the  bill,  which  do 
not  allege  acts  or  circumstances  tending  to  produce 
a  forfeiture.  BWutp  of  Durham  v.  llippon,  4  Law  J. 
Chanc.  32. 


COPYRIGHT. 

(A)  Subject  of. 

(B)  In  whom  VE.STEO. 

(C )  Assignment  of. 

(D)  Piracy  of. 


(A)  Subject  of. 
Qiitfre— Whether  there  is  any  legal  right  of  pro- 
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Mtty  in  the  Mntuneiits  tad  kngoage  of  *  leetare 
delivered  orally,  and  which  cannot  be  shewn  to 
here  been  reduced  into  writing  1 

Penons  attending  an  oral  lecture,  have  no  right 
to  pabliah  it  for  profit. 

An  action  upon  the  implied  contract  will  lie 
against  a  pupil  attending  an  oral  leetore,  who  canaea 
it  to  be  publuhed  for  profit. 

The  Court  will  grant  an  injunction  against  third 
peraona  publishing  lectnrea  orallj  deliTcred,  who 
must  haire  procured  Uie  meana  of  publisbiog  thoae 
lectures  from  persona  who  attended  the  oral  delivery 
of  them,  and  were  bound  by  the  implied  contract. 
Abtmtthy  ▼.  HtUehinton,  3  Law  J.  Chanc.  209. 

At  common  law,  there  ia  no  property  in  a  work 
of  an  immoral  or  libellous  tendency,  and  no  action 
can  be  maintained  for  the  infringement  of  the  aop« 
poeed  copjrright  in  such  a  work.  SlcehdaU  r.  On' 
vhvn,  4  Law  J.  K.B.  1««,  s.  c.  5  B.  &  C.  173,  s.  c. 
7  D.  &  R.  6<5. 

A  person  may  hare  oopjrright  in  tables  calculated 
by  hmiself,  eren  though  the  very  same  tables  should 
have  been  publiahed  long  before  hia  appeared. 

Quitn — Whether  an  injunction  will  be  g^ranted  to 
protect  a  copyright  in  tablea  founded  on  the  author's 
personal  calculation  of  them,  when  they  are  of  auch 
a  nature  that  the  aame  calculation  could  be  made 
within  a  short  time  by  any  other  person. 

An  injunction  will  not  be  granted,  where,  accord- 
ing to  the  caae  made  by  the  plaintiff,  there  has  been 
long  acquieaoence  under  the  injury  against  which 
he  at  length  aeeks  protection.  Bailey  v.  Taylor,  3 
Law  J.  Cbino.  66. 

A  part  of  a  woric  publiahed  at  uncertain  intervals, 
of  which  thirty  copies  only  are  printed,  twenty-aix 
of  which  are  aubscribed  for,  the  principal  costs  of 
publication  being  defrayed  by  funds  devised  by  a 
testator  for  that  purpoae,  is  not  a  book  demandable 
by  the  public  libraries  under  the  54  Geo.  3,  c.  156. 
Trutua  rfBHihk  Mumun  r.  Payne,  4Bing.  540, 
s.  c.  t  Y.  &  J.  166. 

(B)  In  whom  vested. 

Ths  right  of  printing  the  statutes  is  eiclusively 
vested  in  the  King's  printer.  Reg  v.  the  University 
rf  Cambridge,  t  Ken.  397,  s.  c.  1  Black.  105,  a.  c.  t 
Burr.  661. 

But,  eemble,  that  the  Univeraity  of  Cambridge 
haa  a  right  of  printing  the  atatutes.  Boihet  v.  the 
University  <f  Vambridge,  2  Ken.  397,  s.  o.  1  Black. 
105,  a.  c.  2  Burr.  661. 

The  peraon  who  forms  the  plan  of  the  work,  to 
be  compoaed  by  the  labours  of  various  persona,  who 
employs  different  writers  to  contribute  to  it,  and 
who  paya  them  for  their  contributions,  is  the  author 
and  proprietor  of  auch  a  work,  within  the  statute  of 
Anne.     Barjield  v.  Nicholson,  f  Law  J.  Chanc  90. 

(C)   ASSIONMENT  OF. 

Where  the  copyright  of  a  work  haa  been  assigned 
by  the  author  to  the  plaintiff,  and  (he  plaintiff  and 
author  swear  that  A  (a  atranger  to  the  auit,)  has 
only  a  qualified  intereat  in  the  work,  but  A,  in  an 
affidavit  filed  by  the  defendant,  swears,  that  under 
a  bargain  between  him  and  the  author,  he  has  the 
entire  copyright  of  the  work,  but  does  not  state  any 
deed  of  asaignment ;  the  plaintiff  cannot  obtain  an 
injunction  till  he  haa  eatabliahed  his  right  at  law. 
Lovmdes  v.  Ditncombt,  1  Law  J.  Chanc.  51. 


A  foreigner  pttUiahed  apiece  of  music  in  France, 
in  1814.  In  the  aame  year,  he  came  to  England, 
and,  hy  parol,  sold  the  copyright  of  it  in  Ei^land 
to  some  publishers  of  music.  Afterwards,  in  Janu- 
ary 1822,  the  author  executed  an  assignment  in 
writing  of  the  eop^ght  to  them.  In  the  meantime, 
in  1818,  an  Enghahman  bought  a  oopy  of  the  work 
in  France,  and  published  it  on  his  return  to  England, 
and  sold  copies  of  it  after  January  1822 :  The  Court 
held,  that  Uie  publication  by  the  Engliah  publishers 
could  not  be  considered  ss  a  publication  by  die 
author  himaelf,  so  as  to  vest  any  right  in  him,  in 
1814,  which  might  afterwards  paas  to  the  publishers 
by  the  sssignment  in  Januair  1822 ;  and,  conae- 
quently,  that  the  publication  of  it  by  the  Engliahman 
waa  lawful,  both  before  and  after  January  1822. 
CUmonH  y.  Walkar,  2  Law  J.  K.B.  176,  s.  o.  2  B. 

6  C.  861,  s.  0.  4  D.  &  R.  596. 

A  general  assignment  of  a  oopjrri^t  in  writing 
endures  only  for  fourteen  years.  But  where  an 
author  by  parol  gave  a  compilation  to  a  publisher 
unconditionally :  It  was  holden,  that  such  gift  was 
not  impliedly  limited  to  the  term  of  fourteen  years. 
Rundell  V.  jffurray,  1  Jac.  311* 

(D)  Piracy  of. 

If  A  sells  to  B  the  copyright  of  a  work,  oontain- 
in^  letter-press  and  platea,  whieh  are  to  be  found  in 

Imor  works,  if  A  subsequently  fonusbes  the  ssme 
etter-press  snd  similsr  platea  to  C,  for  the  purposes 
of  a  rival  work,  C's  publication  will  not,  in  respect 
of  such  letter-press,  and  platea,  be  held  to  be  a 
piracy  upon  B's  work. 

If  A  sells  a  work  to  B,  and  covenants  not  to  do 
anything  which  may  be  detrimental  to  the  aals  or 
circulation  of  that  work,  and  if  afterwards  A,  and  a 
partner,  publiah  a  rival  work  on  the  same  sob|eet, 
the  partner  will  be  restrained  as  well  aa  A. 

It  A,  having  entered  into  auch  a  covenant  with 
B,  aella  the  materiaia  of  a  rival  work  to  C,  who  oon- 
dudea  his  sgreement,  and  paya  hia  money  without 
any  notice  of  the  covenant,  an  injunction,  on  the 
ground  of  that  covenant,  cannot  be  maintained 
against  C. 

If  an  injunction  has  been  granted  againat  a  work, 
which  is  proposed  to  be  published  in  successive 
numbers,  on  the  ground  of  piracy  in  the  publiahed 
numbera,  the  injunction  will  not  be  modified,  so  aa 
to  permit  the  publication  of  the  future  numbers, 
while  the  queation  of  piracy  as  to  the  others,  nmaina 
undetermined.  Barjield  v.  Nieholean,  2  Law  J. 
Chanc.  90. 

Where  the  Court  ia  called  upon  to  restrain  a  pub- 
lication, on  the  ground  that  it  ia  a  piracy  of  a  com- 
position which  haa  been  substantially  reduced  into 
writing ;  it  is  the  duty  of  the  Court  to  see  that  the 
plaintiff  produces  his  written  composition. 

An  injunction  will  not  be  panted  to  restrain  an 
alleged  piracy  of  lectnrea  delivered  orally,  when  no 
written  composition,  substantially  the  same  with 
theae  lectnrea,  ia  produced*  Abemethy  v.  HwUehintom, 

3  Law  J.  Chanc.  209. 

In  an  action  on  the  atatntea  8  Geo.  2,  c.  13,  and 

7  Geo.  3, 0.  38,  by  the  proprietor  of  a  print,  it  ia 
necessary  to  prove  that  the  date  of  its  publication, 
as  well  aa  the  name  of  the  proprietor,  appear  on  the 
face  of  it ;  but  he  need  not  deoeribe  hiaaaelf  m  pro- 
prietor,   Newton  y.  Cowie,  5  Law  J«  C  J*.  159,  a.  o. 

4  Bing.  235. 
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The  infringwieiit  of  the  copyright  of  a  work 
tending  to  impugn  the  doctrinee  of  the  Scriptaree, 
will  not  be  netnined  by  an  injunction,  but  the 
party  muat  bring  an  action.  Lawrenet  r.  Smith,  1 
Jac  471. 

The  Court  will  interfere  to  protect  oopyright 
from  piracy,  at  the  auit  of  plaintiffs  who  appear  to 
have  a  good  equitable  title,  even  though  it  should 
not  be  quite  dear  that  legal  title  ie  complete. 

Mode  in  which  the  Court  exercises  its  j  urisdiction , 
where  one  work  of  compilation,  such  as  an  Ency- 
clopBdia,  copies  matter  from  a  preceding  work  of  the 
same  description.    Afaumiaii  ▼.  Tegg,  9  Russ.  385. 


CORN. 

Measuring  com  by  the  hoUttt,  is  illegal,  within 
the  2t  Car.  9,  c.  8.  Tyton  r.  Thomoi,  1  M.  &  Y. 
119. 


CORONER  AND  CORONER'S  INQUEST. 

A  writ  for  the  election  of  a  coroner  was  delirered 
to  the  deputy  of  the  under-sheriff  on  the  first  of 
April ;  the  next  county  court  was  held  on  the  iSth 
of  April,  and  was  adjourned  to  the  S7th  of  April, 
when  the  election  took  place :  Held,  that  the  pro- 
▼isions  of  the  58  Geo.  3,  e.  68,  were  not  complied 
with,  and  that  the  election  was  roid.  In  rt  Coroner 
4tf  Siaffoird^  5  Law  J.  Chanc.  i6,  a.  o.  «  Russ.  475. 

A  coioner,  in  the  exercise  of  his  discretion  as 
judge,  may  legally  exclude  from  his  court  any  in- 
dividual not  connected  with  the  proceedings,  or 
whose  presence  he  may  deem  injurious  to  the  ends 
of  justice. 

And  eren  though  he  act  illegallr,  he  is  not  amena* 
ble  by  eiml  •eiioH  for  wha^  was  done  in  his  judicial 
capacity. 

But,  if  he  do  an  illegal  act,  not  from  an  error  in 
judgment,  but  wantonly  or  corruptly,  he  may  be 
punished  by  another  course  of  law.  Jenmiah  Gav' 
n€tt  T.  Ferrand,  5  Law  J.  K.B.  291,  s.  c  6  B.  &  C. 
£11. 

The  allowance  of  ninepence  a  mile  for  a  coroner's 
cbaiges  on  his  trarelling  to  take  inquests,  is  only  in 
respect  of  the  number  of  miles  be  may  actually 
travel  for  each ;  and  therefore,  a  coroner  was  not 
allowed  to  charge  the  same  expenses  against  each 
inquest,  wheve  one  trarelling  served  for  more  in- 
quests than  one.  Res  ▼•  the  Justieee  of  Wanoiek, 
4  Law  J.  K.B.  S0l6«  s.  c.  5  B.  &  C.  4S0,  s.  c.  8  D. 
&  R.  147. 

After  a  convictioi^  mi  an  information  against  a 
eoraner,  for  corruption  in  his  office,  the  judge,  who 
tried  the  eaase«  would  neither  commit  him  nor  hold 
him  to  bail,  being  of  opinion  that  he  had  no  intention 
to  abscond.  Rex  r,  Whiteamb,  1  C.&  P.  124.  [Hul- 
lock] 

An  information  does  not  lie  against  a  party,  for 
burying  a  dead  body,  which  had  bMn  found  drowned, 
wi^out  holding  the  coroner's  inquests  but  an  in- 
dictment vrilU     Rex  ▼.  Proby,  1  Ken.  250. 

A  coroner's  inquest  omitted  to  state  the  place 
where  the  death  happened,  or  where  the  body  was 
found  ;  the  names  of  the  jurors  were  not  inserted 
in  the  .body  of  the  inquisition,  and  it  was  subscribed 
by  them  with  the  initials  only  of  their  christian 
names;  Heldj  that  these  were  defects  in  substance* 


and  could  not  be  amended  ;  and  the  inquisition  was 
quashed.  The  inquisition  found  that  the  death  was 
occasioned  by  a  coach  and  horses,  the  property  of 
A  and  B,  &  Co. :  Held,  that  this  finding  could  not 
be  altered  upon  affidavits,  that  the  property  was  in. 
A  &  B  alone.  The  King  r.  Evett,  5  Law  J.  M.C. 
36,  s.  c.  6  B.  &  C.  847. 
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(A)  Of  the  Charter. 
(e)  Aeeeptanee, 

No  corporation  can  accept  part,  and  reject  the 
residue  of  a  charter  granted  to  them  by  the  Crown. 
Rex  r.  Wettwood,  4  B.  &  C.  781,  s.  e.  7  D.  &  R. 
267. 

One  who  has  become  the  member  of  a  company, 
created  by  charter,  is  not  at  liberty  to  impeach  it  by 
ahewing  that  the  charter  was  never  accepted  by 
those  to  whom  it  was  originally  granted.  To6aeco'- 
pipe  Makers  y.  Woodroffe,  4  Law  J.  K.B.  901,  a.  c.  8 
D.  &  R.  530. 

There  is  no  particular  mode  lai^down  by  law  to 
shew  that  a  charter  haa  been  accepted.  Any  un- 
equivocal act  is  sufficient.  Acting  under  the  charter, 
or  signing  a  consent  to  accept  it,  will  equally  serve 
to  shew  the  fact  of  acceptance. 

One  who  has  at  first  refused  {p  accept  a  charter 
is  not  thereby  debarred  from  accepting  it  afterwards. 

By  a  new  charter,  an  old  corporation,  consisting 
of  a  mayor  and  burgesses,  was  made  to  conaist  of  a 
mayor,  aldermen,  chief  burgesses,  and  burgesses ; 
the  three  former  to  constitute  the  common  council. 
The  common  council  and  a  majority  of  the  burgesses 
expressed  their  sssent  to  the  new  charter,  some  by 
voting  at  an  election  held  under  it,  and  others  by 
a  written  declaration:  Held,  that  this  was  a  suffi- 
cient acceptance  of  the  new  charter;  and  qu^re, 
whether  a  majority  of  the  burgesses  need  have  con- 
curred in  such  acceptance.  7^  King  ▼.  Hughet,  6 
Law  J.  K.B.  190,  s.  c.  7  B.  &  C.  708,  s.  c.  1 M.  & 
R.  625. 

(6)  Conttruetion, 

By  the  charter  to  the  borough  of  Denbigh,  it  is 
granted, "  that  the  aldermen,  bailiffs,  &c.  may  elect 
two  of  the  capiul  burgesses  to  be  aldermen  for  one 
year,  with  authority  to  execute  by^  themselves,  or, 
m  their  absence,  by  their  deputies,  the  office  of 
aldermen." 

It  is  also  granted,  Aat,  in  the  event  of  the  death 
or  lemoval  of  any  aldennan,  another  may  be  elected 
in  his  stead. 
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Tbera  is  a  proriso,  that,  in  the  ahsenoe  of  any  of 
tiie  aldermen,  the  bailiffs  and  capital  burgesses  (the 
welfare  of  the  borongh  requiring  it,)  may  elect 
others  in  the  place  of  them. 

It  is  also  granted  that  the  aldermen  shall  be  justices 
of  the  peace. 

The  Court  held,  that  the  aldermen  elected  for  the 
year,  could  not  delegate  their  offices  of  justices  of 
the  peace  ;  and,  consequently,  that  a  deputy  alder- 
man could  not  exercise  the  functions  of  a  magistrate. 
Jonetr.  Williams,  3  Law  J.K.B.  112,s.  c.  3  B.  &  C. 
76J,  s.  c.  5  D.  &  R.  654,  s.  c.  1  C.  &  P.  459,  669. 

Iliere  is  no  rule  in  law  which  says,  that  a  subse- 
quent charter  shall  be  controlled  by  an  antecedent 
one,  unless  it  appears  that  the  former  was  the  foun- 
dation of  the  latter.  Rex  r,  Haythome,  5  B.  &  C. 
410,  s.  c.  8  D.  &  R.  S28. 

Where  a  charter  of  a  corporation,  after  directing 
that  the  corporate  officers  should  for  erer  thereafter 
be  nominated  and  chosen  out  of  the  free  burgesses, 
proceeded  to  nominate  the  first  corporate  officers  ; 
and  amongst  the  common  councilmen  was  named 
one  who  was  not  at  the  time  of  his  nomination  a  free 
burgess :  Held,  that  the  charter  hanng  nominated 
him  as  a  common  councilman,  and  he  baring  ac- 
cepted the  office,  he  is  by  necessary  implication  en- 
titled to  all  the  privileges  of  a  free  burgess.  Rex  r. 
Ptrkhtt,  4  D.  &  R.  427. 

Where  a  modem  charter  nominated  a  corporate 
officer:  It  was  holden,  by  necessary  intendment, 
to  make  him  a  free  burgess,  notwithstanding  he  was 
not  one  before.  Rex  y.  Downet,  5  B.  &  C.  188,  a.  c. 
7  D.  &  R.  777. 

A  petition  at  the  instance  of  the  Commons,  pnyed 
the  King  to  suffer  them  to  affirm  the  charter  of  a 
corporation ;  the  King  replied,  that  it  was  assented 
to  and  agreed  in  Parliament,  that  the  liberties  in  the 
petition  mentioned  should  be  confirmed  under  the 
King's  great  seal :  accordingly,  the  King  confirmed 
the  charter :  Held,  that  this  proceeding  was  not  a 
statute ;  and  therefore  the  King  might  grant  a  new 
charter  varying  the  former.  Rex  ▼«  Haythome,  5 
B.  &  C.  410,  s.  o.  8  D.  &  R.  f  98.  ' 

In  asoertaining  the  meaning  and  effect  of  a'charter, 
contemporaneous  documents,  proceedingra  in  causes 
relating  to  it,  and  parol  testimony,  may  be  resorted 
to, in  order  to  explain  and  g^ve  to  the  diarter  a  eon* 
struction,  but  not  to  contradict  it.  Goveman  of 
Lupton  Schoei  ▼.  SearUii,  2  Y.  &  J.  350. 

The  act  of  the  majority  of  a  corporation  is  in 
general  considered  ss  the  act  of  the  whole :  therefore 
where  one  clause  in  an  act  of  parliament  deolared, 
that  "  all  powers  and  authorities  given  to  certain 
commissioners  might  be  executed  by  the  major  part 
of  them  assembled  at  a  meeting,  not  being  less  ^an 
diirteen  ;'*  and  another  clause  empowered  those 
commissioners  "  at  any  meeting  at  which  not  less 
than  thirteen  ahould  be  present,  by  writing  under 
their  hands,  to  appoint  a  treasurer :"  It  was  held, 
that  a  written  appointment  signed  by  twelve  com- 
missioners' of  a  meeting,  consisting  of  serenteen, 
was  a  valid  appointment  Corttsv.t^  Kent  Water- 
uorkt  Company f  5  Law  J.  M.C.  106,  s.  C.  7  B.  &  C. 
316. 

(B)  Rights  and  Disabiutibs. 

A  company's  right  to  have  a  livery  must  be 
founded  on  a  charter  or  custom,  and  cannot  be  pre* 


aumed.  Ftntnerf'  Cempemy  v.  Paney,  1  Ken.  500, 
8.  c.  1  Burr.  335. 

Prescription  will  legalise  a  company  bearing  more 
than  one  name. 

Documents  relating  to  a  company,  not  kept  in 
their  chest,  but  at  the  clerk's  house,  are  inadmissible. 

A  custom,  that  any  penon  exercising  a  partienlar 
trade,  shall  become  memben  of  a  particular  com- 
pany, is  legal. 

Prescription  will  legalise  a  company  bearing  more 
than  one  name.  The  Warden  and  Merchante  if 
Shrevrdmry  v.  Hart,  1  C.  &  P.  113.  [Hullook] 

(C)  Grants  by. 

Semhle — ^That  if  a  re^lar  corporate  resolution  be 
passed  for  granting  an  interest  in  a  part  of  the  cor- 
porate property,  and  upon  the  faith  of  that  resolution 
expense  be  incurred,  the  corporation  is  bound  to 
make  a  legal  grant  in  pursuance  of  that  resolution. 
Marshall  v.  the  Corporation  rf  Queenhorough,  1  S.  & 
S.52a 

(D)  Byb-Law8. 

A  person  was  sued  for  a  penalty  on  a  bye-law  for 
exercising  a  trade  in  a  city,  not  being  a  freeman : 
The  Court  ordered  the  corporation  to  allow  the  de- 
fendant to  inspect  the  bye-law  in  the  corporation- 
books.  Harrtim  v.  Williams,  i  Law  J.  K.B.  ?f  1, 
8.  0.  3  B.  &  C.  162,  s.  c.  4  D.  &  R.  820. 

Every  corporation  has  an  incidental  powerto  make 
bye-lows :  therefore,  a  limited  power  vested  in  a 
select  body,  to  make  bye-laws  in  certain  cases  spe- 
cified, does  not  divest  the  whole  body  from  making 
bye-laws  in  other  cases. 

A  corporate  body  consisted  of  mayor,  bailiffii,  al- 
dermen, and  burgesses.  The  bailii6  and  aldermen 
formed  a  common  council,  and  were  chosen  out  of 
the  burgesses.  The  charter  vested  the  right  of  elect- 
ing burg^esses  in  the  mayor  and  burgesses ;  the 
corporation  made  a  bye-law  vesting  the  right  of 
electing  burg^essesin  the  mayor  and  common  conneil : 
Held,  (Bayley,  J.,  dtseentiente,  and  Abbott,  C.  J., 
dubitajite,)  that  the  bye-law  was  valid.  Rex  v. 
Wettwood,  4  B.  &  C.  781,  s.  c.  7  D.  fr  R.  267. 

The  presumption  in  favour  of  unrestrained  trade 
among  the  King's  subjects  is  so  strong,  that  even  the 
Lord  Mayor's  Court  of  London  cannot  support  pro- 
ceediikgs  upon  bye-laws  in  restraint  of  trade  among 
the  dtisens,  without  first  shewing  the  immemorial 
custom  that  none  but  freemen  of  the  city  shall  carry 
on  trade  witfatn-it.  The  shewing  the  general  custom 
to  make  bye-laws,  is  not  sufficient.  CkamJberlain  of 
London  v.  Compton,  4  Law  J.  K.B.  49,  s.  c.  7  D.  6c 
R.  97. 

A  bye-law  may  be  explained  and  supported  by 
reference  to  other  bye-laws. 

A  bye-law,  which  imposes  on  the  memben  of  the 
company,  the  payment  of  an  annual,  or  any  other 
sum  towards  the  funds  of  the  company,  is  bad,  and 
cannot  be  enforced,  unless  there  \>&  special  circum- 
stances to  shew  the  necessity  of  the  contribution. 

But  reasonable  fines  may  be  imposed  to  enforce 
the  attendance  of  members^  or  their  acceptance  and 
service  of  offices,  to  which  tiiey  are  duly  elected. 
Tobacco-pipe  Makers'  Company  v.  Woodroffe,  4  Law 
J.  K.B.  301,  s.  e.  7  B.  fif  C.  838,  s.  c.  5  D.  &  R.  530. 

A  bye-law,  prohibiting  persons  from  being  ad- 
mitted to  their  freedom,  who  have  not  been  previ* 


CORPORATION— (Officem  aito  Meubbrs). 


l«l 


(Nidljr  callad  and  approTod  of  at  three  meetings  of 
tbe  cwrporetion,  is  not  illegal.  Rex  y.  th»  Muyor  of 
Dwrkmm,  1  Ken.  51S,  s.  c.  1  Burr.  1S7. 

A  bjre-law,  giving  power  of  amotion  to  certain 
membeni  of  a  corporation  for  a  jast  eause,  is  legal. 
lUr  ▼.  Riehardson,  %  Ken.  85,  s.  c.  1  Burr.  517. 

A  bje*lair  restraining  the  number  of  persons 
oat  of  whom  an  election  is  to  be  made,  is  illegal. 
LmY,  WmlUs,  1  Ken.  292,  s.  e.  Sayer,  S62. 

Where,  on  tbe  enrolment  of  indentures  of  appren- 
tioeship,  a  bye-law  directed  the  members  of  a  cor- 
pontion  lo  pay  a  certain  som  for  the  use  of  the 
oorpomtion,  the  Court  held  it  void  and  illegal. 
Jfevtdgy  T.  Webitert  1  Ken.  24S. 

A  company  was  incorporated  by  letters  patent, 
and  empowered  to  make  reasonable  bye-laws  for  tbe 
good  Older,  rule,  and  government  of  the  company. 
They  accordingly  made  a  bye-law,  that  the  steward 
for  Uie  time  being  should,  on  Lord  Mayor's  day, 
provide  a  dinner  for  the  livery  of  tbe  company 
(with  such  allowance  from  the  company  as  they 
should  think  fit),  or  in  defiiult,  pay  a  fine  of  tOL ,  or 
■wear  that  he  was  not  worth  300/. :  Held,  that  such 
bye-Uw  washed;  and  that,  at  all  events,  the  allow- 
ance to  be  made  by  tbe  company,  being  a  condition 
precedent,  should  have  been  averred  in  the  deolara« 
tton.  Carter  v.  Sandmrstm,  6  Law  J.  C.P.  339,  s.  c. 
5  Bing.  79,  s.  0.  3  M.  &  P.  164. 

The  words  **  shall  be  lawful/'  when  found  in  the 
bye-law  of  a  corporation,  are  not  to  be  construed  as 
obligatory  to  do  what  the  law  ordains.  Therefore, 
where  a  bye-law  of  the  borough  of  Eye  ordained 
that,  upon  the  happening  of  any  vacancy  in  the 
number  of  twenty-four  common  councilmen,  such 
raoanoies  should  be  filled  by  freemen  inhabiting  the 
town,  and  that  a  great  court  should  be  holden  once 
every  quarter,  at  which  *'  it  should  be  lawful"  for 
the  bailiffs  to  admit  to  thtfnedcm  of  tlie  town  such 
persons  as  had  been  resident  therein  for  one  whole 
year :  Held,  that  this'  bye-law  was  only  optional, 
and  could  not  be  enforced  by  mandamus  to  compel 
the  admission  of  qualified  inhabitants  to  the  freedom 
of  the  borough.  Hex  v.  the  Bailifft  and  Corporation 
of  Eye,  S  D..&  R.  172,  s.  e.  1  B.  &  C.  85. 

(E)  Officers  and  Members. 
(a)  Qualification, 

A  eostom,  that  any  person  exercising  a  particular 
trade  diall  become  a  member  of  a  particular  company, 
in  legaL  The  Warden  and  Merehantt  of  Shrewibury 
V.  JEritr(,lC.  &P.  113.. 

Inhabitancy  does  not  confer  the  right  of  being  a 
eorporatOT.  Therefore,  where  an  inhabitant  of  a 
borough  applied  for  a  mandamus  to  be  enrolled  and 
sworn  a  eorporacor,  without  shewing  an  inchoate 
right  in  every  inhabitant  to  be  a  burgess:  The 
Court  reAiaed  tbe  writ.  Rex  v.  the  Mayor,  ^e*  tf 
Weet  Loee,  3  B.  &  C.  677,  s.  c.  5  D.  &  IL  590. 

The  business  of  an  attorney  is  not  such  as  will 
entitle  a  person,  who  has  served  seven  yesrs'  ^• 
prenticeship,  to  be  admitted  as  a  freeman  in  a  cor- 
poration, where  one  of  the  rights  of  admission  is  by 
apprantieeship  to  a  freeman  being  a  trader.  Rex  v. 
tia  If cvev  eul  Corporation  of  Doncaeter,  6  Law  J. 
M.C.  57,  a.  c.  7  B.&  C.  630,  s.c.  1  M.&  R.  545. 

(  6)  Section. 

If  by  a  charter  of  incorporation  no  particular  day 
Digest,  18^2—1228. 


for  the  election  of  the  burgesses  be  specified,  and 
there  be  no  custom  regulating  it,  notice  must  be 
given  to  the  corporators  of  such  meeting,  and  that, 
in  such  a  reasonable  time  as  to  give  them  all  an  op- 
portunity of  attending  and  voting :  therefore,  where 
a  bye-law  directed  that  such  notice  should  be  given 
by  ringing  a  bell  at  the  Guildhall ;  and,  it  appeared, 
that  some  of  the  electors  lived  three  miles  off, — It 
-was  holden,  that  such  bye-law  was  illegal.  Rex  v. 
HUl,  4  B.  &  C.  426,  s.  c.  6  D.  &  R.  593. 

Where  an  university  statute  directed  a  particular 
mode  of  election  of  certain  officers ;  and  it  appeared 
that  certain  ceremonies  distinct  from  those  men- 
tioned in  the  act  were  to  be  observed :  It  was 
holden,  that  an  elector  by  complying  with  the  latter 
ceremonies,  without  having  previously  submitted 
to  those  directed  by  the  act,  did  not  thereby  for- 
feit the  office.  The  ca$e  of  Queen^t  College,  Cam' 
bridge,  1  Jac.  1. 

Where,  to  qualify  a  president  of  a  college,  a  par- 
ticular amount  of  property  is  required,  such  quali- 
fication need  not  be  produced  at  the  election.  Cois 
of  Queen'i  CoHej^e,  Cambridge,  1  Jac.  36. 

Where  elections  are  directed  to  be  made  by  the 
Master  and  Uie  majority  of  the  Fellows  of  a  college, 
the  concurrent  voice  of  tbe  Master  is  necessary  in 
all  elections.  In  the  nuMer  of  Queen'i  College,  Cam* 
bridge,  6  Law  J.  Chanc.  176. 

Where  the  right  of  election  is  not  in  the  members 
of  the  corporation  at  large,  but  in  a  select  body,  a 
notice  given  to  the  members  of  that  body  calling  a 
corporate  meeting,  need  not  express  the  purpose  for 
which  the  meeting  is  called. 

But  where  tbe  right  of  election  is  in  the  members 
of  the  corporation  at  large,  such  a  notice  should 
express  the  purpose  for  which  the  meeting  is  called* 
Rex  V.  Pulsford,  6  Law  J.  K.B.  336,  s.  c.  8  B.  &c  C. 
350,  s.  c.  1  M.  &  R.  384. 

It  is  not  a  general  rule  of  law,  that  there  cannot 
be  a  valid  election  to  a  corporate  office,  by  a  select 
definite  body  of  the .  corporation,  without  notice 
being  given  of  the  purpose  for  which  tbe  assembly 
at  which  that  election  is  made  is  to  be  held. 

Therefore,  where  a  plea  to  an  information  in  the 
nature  of  a  quo  warranto,  stated,  that  the  defendant 
was  elected  oy  the  major  part  of  the  common  council 
duly  assembled,  and  the  replication  averred,  that 
*'  notice  of  the  purpose"  for  which  such  assembly 
was  to  be  held  was  not  given, — tbe  replication  was 
holden  to  be  bad  on  demurrer.  Rex  v.  Sir  George 
Chetwynd,  Bart.,  6  Law  J.  M.C.  49,  s.  c.  7  B.  &  C. 
695,  s.  c.  1  M.  &  R.  534. 

In  general,  a  member  of  a  corporationcan  not 
question  die  election  of  him,  for  whose  election  he 
had  himself  voted. 

Though,  if,  at  the  time  of  the  election,  the  voter 
did  not  know  of  the  facts,  upon  which  he  afterwards 
seeks  to  impeach  the  election,  he  may  avail  himself 
of  them.  But,  until  he  shew  the  contrary,  it  will 
be  presumed  that  he  knew  of  all  facts,  which,  as  a 
member  of  the  corporation,  be  ought  to  know. 

When  a  person  has  a  good  title  to  a  corporate 
office,  and  is  admitted  before  a  person  who  i&  a  pre- 
siding officer  de facto,  his  title  cannot  be  afterwards 
impeached,  even  by  a  euocessful  impeachment  of 
the  title  of  that  presiding  officer.  Rex  v.  Slyth§, 
5  Law  J.  M.C.  41,  s.  c.  6  B.  &  C.  240. 

Where  the  charter  of  a  corporation  provided. 
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thtt,  "  when  toy  one  or  more  of  the  oepitil  bur* 
gessGS  for  the  time  being  ibonid  dfe,  or  dwell  with- 
out the  boroogh,  or  be  removed  from  his  office,  it 
should  be  Itwful  to  the  other  capital  burgesses,  mt 
that  time  turvimng  and  remaining,  or  the  greater  part 
cfthe  samet  of  whom  the  mayor  was  to  be  one,  to 
elect  another,  or  others,  of  the  burgesses  of  the  said 
borough,  into  the  place  or  places  of  the  capital  bur- 
gess or  burgesses  so  happening  to  die,"  &e. :  Held, 
that  in  order  to  make  a  good  election,  a  majority  of 
the  entire  body  of  eapitid  burgesses  must  be  present, 
and  not  merely  of  those  then  existing.  Rex  t.  Ds- 
vmnhire,  1  B.  &  C.  609,  s.  c  3  D.  &  R.  89. 

It  being  directed  by  a  charter,  that  out  of  certain 
persons  to  be  nominated  in  a  particular  mode,  "  the 
mayor,  aldermen,  bailiffs,  principal  burgesses,  and 
other  burgesses,  and  inhabitants  of  the  borough  for 
the  time  being,  (they  being  for  diat  purpose  con- 
gregated and  assembled  together,  or  the  greater 
part  of  them  as  should  be  so  congregated,)  might, 
by  the  greater  part  of  the  voices  of  them  assembled, 
choose  one  to  be  mayor :"  Held,  that  in  order  to 
make  a  good  election,  a  majority  of  each  definite 
body  must  be  present.  Res  r.  Bower,  1  Law  J. 
K.B.  174,  s.e.  1  B.  &  €.  492,  a.  c.  f  D.  &  B. 
761. 

'Where  a  charter  has  conferred  the  right  of  elec- 
tion upon  the  majority  of  an  assembly  consisting  of 
several  definite  bodies,  or  the  greater  part  of  them, 
a  majority  of  the  membera  of  each  of  those  definite 
bodies  is  uecessary  to  make  a  valid  election. 

But  if  one  of  those  definite  bodies  be,  for  other 
purposes,  subdivided  into  integral  parts,  under  dis- 
tinct titles,  it  will  not  be  requisite  that,  in  such 
election,  there  shall  be  a  majority  of  the  members  of 
each  integral  part. 

A  charter  granted  to  a  corporation  by  prescript 
tion,  recognizes  the  existence  of  a  body  consisting  of 
thirty-six  chief  burgesses,  and  directs  that  the 
mayor,  recorder,  "  and  the  chief  burgesses,  being 
the  common  council  of  the  said  borough,  of  which 
chief  burgesses  some  are  called,  known,  or  distin- 
guished, by  the  name  and  distinction  of  chief-bur- 
gesses-councillors,  of  the  borough  aforesaid,  or  the 
greater  part  of  them,  shall  have  power  and  authority 
to  choose,  nominate,  and  appoint,  a  mayor,  &c." 
and  the  mayor  is  to  be  chosen  out  of  the  chief- 
burgesses-councillors.  It  creates  a  court  of  record 
within  theborough ,  which  is  to  held  before  the  mayor, 
recorder,  and  the  chief-burgesses-councillors,  before 
whom  also  the  sessions  of  the  peace  are  appointed 
to  be  held,  out  of  whom,  the  justices  for  the  borough 
are  to  be  chosen,  and  by  whom  fines  are  to  be  im- 
posed on  persons  refusing  to  take  upon  themselves 
offices  to  which  they  have  been  elected.  When  the 
common  council  are  assembled  in  their  elective  ca- 
pacity, it  is  sufficientifany  nineteen  chief  burgesses 
are  present ;  and  it  is  not  necessary  that  the  pre- 
sence of  a  majority  of  the  twelve  chief-burgesses- 
councillors,  and  the  presence  of  a  majority  of  the 
twenty-four  chief  burgesses,  not  being  councillors, 
should  concur.  RexwJHeadley,  6  Law  J.  K.B.  5S, 
1.  c.  7  B.  &  C.  496,  s.  c.  1  M.  &  R.  345. 

The  general  rule  of  construction  for  charters  is, 
that  where  the  select  body  consists  of  integral  parts, 
and  '*  a  majority"  must  be  present  at  an  election  to 
fill  up  a  vacancy,  there  must  be  present  a  majority 
of  each  integral  ptrt. 


But  this  genera!  rule  is  not  inflexible ;  and  when 
the  terms  of  the  charter  shew  thmt  it  would  be  against 
the  intention  of  the  donor  to  adhere  to  the  mbove 
rule,  a  different  construction  must  be  given. 

Thus,  where  there  were,  a  mmyor.  two  beififfs, 
and  four  jurats ;  and  the  presence  of  a  '*  majority" 
was  necessary  to  fill  up  a  vacancy, — ^it  was  held, 
that  the  mbove  g^eral  rule  did  not  apply ;  for  there 
could  be  no  majority  with  regard  to  the  baiHfi, 
who  were  but  two  in  number ;  and,  consequently 
that  an  election  of  a  jurat,  at  which  there  were  pre- 
sent, the  mayor,  the  two  bailiffs,  and  two  out  of  the 
remaining  jurats,  was  a  good  election,  the  general 
rule  being  inapplicable;  and  there  being  five,  a 
majority  of  the  whole  seven,  present  Rex  y.  Greet, 
6  Law  J.  K.B.  331,  s.  c.  8  B.& C.  363,  s. c,  S  M.& 
R.391. 

(c)  Rights,  Duties,  and  LiabiUties» 
[See  Quo  Warranto.] 

It  is  not  compulsory  on  aldermen  to  reside  within 
the  borough,  in  the  absence  of  proof,  either  that  it 
is  expressly  required  by  the  charter,  or  that  their 
non-residence  hss  been  productive  of  a  serious  in- 
convenience :  therefore,  where  a  charter  contained 
no  such  proviso,  and  it  did  not  appear  that  an  actual 
residence  was  necessary  to  the  discharge  of  their 
duties :  The  Court  refused  a  mandamus  to  compel 
the  corporation  to  assemble  for  tlie  purpose  of  con- 
sidering the  removal  of  the  non-resident  corpora- 
tors. Rex  V.  the  Mayer  ef  Pertemouthp  3  B.  &  C. 
15«,  S.C.4D.&R.  767. 

The  statute,  9  Anne,  c.  20,  s.  8,  does  not  apply 
to  the  case  of  a  person,  who  in  one  year  has  been 
elected  and  served  under  a  charter,  and  in  the  next 
year  is  nominated  by  the  Crown  in  a  new  charter. 

Where  n  corporator  is  in  office,  and  in  a  situation 
to  exercise  his  rights,  the  Court  will  not  interfiure  by 
mandamus  to  try  the  effect  of  them. 

And,  accordingly,  where  a  corporator,  by  the  si- 
tuation of  his  name  on  the  books,  in  rotation,  was 
entitled  to  but  one  vote — ^wheress,  if  his  name  had 
been  put  in  the  proper  place,  he  would  have  been 
entitled  to  two  :  The  Court  refused  ajnandamns  to 
alter  the  situation  of  his  name.  £x  parfe  ReynoldM, 
Rex  y.  the  Corporation  of  Yarmouth,  5  Law  J. 
K.B.  69. 

A  defendant,  who  has  acquired  a  corporate  cha- 
racter after  the  period  of  time  to  which  the  action 
relates,  is  not  entitled  to  inspect  the  oorporatioa 
books.     Matior  of  Bristol  v.  Visger,  8  D.  &  R.  434. 

By  the  charter  of  a  corporation,  the  aldermen 
were  to  be  nominated  out  of  the  burgesses ;  a  bur- 
gess having  accepted  the  office  of  alderman,  under  a 
yoid  election, — It  was  holden  to  operate  as  a  sur- 
render of  a  former  office ;  and,  therefore,  upon  being 
ousted,  he  could  not  be  deemed  a  buigess.  Rex  y. 
Hughes,  5  B.  &  C.  886,  s.  c.  8  D.  &  R.  708 :  s.  P. 
Rex  V.  Hubball,  5  Law  J.  M.C.  S4,  s.  c.  6  B.&  C. 
139,  S.C.  9D.&R.  145, 

(d)  Amotion, 

These  words  in  the  charter  of  a  corporation,  that 
it  shall  he  lawful  for  the  mayor  and  capital  burgesses  to 
remote  any  of'  their  body  for  non'residenee  within  the 
borough,  do  not  give  a  compulsory,  but  a  discretional 
power  of  amotion.  Rex  r,  the  Mayor  of  Wetlt  Leoe, 
5D.&R.414. 
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(F)  Remedies  by  and  against. 

A  corporation  composed  of,  and  institated  by 
foreignera,  according  to  the  law  of  tbeir  countrj', 
may  ane  in  this  country  bj  tbeir  corporate  name. 
And  if  the  name  by  which  they  have  declared,  be 
not  directly  consistent  with  the  one  specified  in  the 
charter,  proof  that  they  are  one  and  the  same  com- 
psny,  is  a  sofBcient  answer  to  the  objection.  TAs 
National  Bank  of  St.  CharUt  r,  Dt  BeruaUs,  1  R.  & 
M.  193,  s.  c.  1  (3.  &  P.  569. 

Where  an  act  of  parliament,  croating  a  corpora- 
tion, casts  npon  them  the  payment  of  a  snm  of 
money,  as  a  performance  of  a  duty,  debt  will  lie 
against  them  to  recover  tbatsun^,  although  there  be 
no  contract  under  seal.  Tilun  t.  Warwiek  Gas- 
Light  Company,  4  Law  J.  K.B.  53,  s.  o.  4  B.  &  C. 
982,  s.  c.  7  D.  &  R.  575. 

A  corporation  aggregate  may  maintain  assumpsit, 
for  use  and  occupation,  against  a  tenant  who  has 
held  the  promises  under  them  and  paid  them  rent, 
on  the  ground,  that  as  he  had  occupied,  the  consi- 
deration was  eiecuted.  The  Mayor  and  Burgestet 
of  Stafford  v.  Till,  5  Law  J.  C.P.  77,  s.  c.  4  Bing.  75. 
It  is  improper  to  direct  a  general  inquiry  into  the 
property  possessed  by  a  corporation.  Attorney' 
General  y.  Mayor  of  Eieter,  6  Law  J.  Chanc.  50. 

Where  a  body  politic  are  empowered  to  bring 
actions  in  the  name  of  the  treasurer  or  other  officer, 
and  it  is  declared  that  no  action  so  brou^t  shall 
abate  by  the  death,  resignation,  &c.  of  such  officer, 
a  resolution  to  proceed,  which  is  not  acted  upon 
during  the  continuance  in  office  of  one  treasurer, 
need  not  be  renewed  on  the  appointment  of  his  suc- 
cessor, in  whose  name  they  may  recoTsr,  as  well  for 
causes  of  action  arising  before  as  subsequent  to  his 
sppointment.  Cortit  t.  the  Kent  Waterworki  Com- 
pany, 5  Law  J.  M.C.  106,  s.  o.  7  B.  &  C.  316. 

If  a  party  sustain  damage  from  the  overflowing  of 
the  sea,  in  conseauence  of  the  non -repair  of  sea- 
walls, which,  by  tne  terms  of  their  charter,  a  corpo- 
ration is  bound  to  repair,  he  may  maintain  an  action 
against  the  corporation  for  compensation.  Henry  y. 
the  Mayor  and  Burgesut  tf  Lyme  Regie,  6  Law  J* 
C.P.SSS,  8.c.5Bing.91. 

In  what  particular  form  a  corporation  shall  ac- 
count, and  to  what  extent  they  shall  be  made  re- 
sponsible upon  a  breach  of  trust — quare.  Attameii» 
General  y.  Corporation  of  Dublin,  1  Bligh,  N.^.  31  J. 
In  an  action  against  a  body  corporate,  for  negli- 
gently pulling  down  a  house  which  belonged  to 
them,  whereby  the  plaintiff'a  house  was  injured  ;  a 
letter  written  to  the  plaintiff,  respecting  the  pulling 
down  of  the  house  by  the  defendant's  surveyor,  who 
had  the  management  of  all  their  buildings,  is  to  be 
presumed  to  have  been  written  by  him  in  that  capa- 
city, and  is  therefore  evidence  against  them.  Peyton 
y.  the  Gotemort  of  St.  Thomat't  Hospital,  3  C.  &  P. 
362.  [Tenterden] 

In  a  summary  complamt  under  the  act  of  16 
Geo.  2,  c.  11,  s.  24,  respecting  a  wrong  alleged  to 
have  been  done  upon  the  election  of  magistrates  and 
eouncillora  of  a  Scotch  burgh,  by  the  express  provi- 
sioBs  of  the  act,  it  is  necessary  that  all  the  msgis- 
tntes  and  eouncillora  should  be  parties  in  the  pro- 
ceeding below ;  and,  as  appellants,  or  as  respondents, 
npon  appeal  to  the  House  of  Lords ;  as,  upon  a  aimilar 
proceeding  before  the  act,  by  action  of  declantur, 


all  persons  interested  must  be  parties*    Angus  r* 
Montgomery,  3  Bligh,  98. 

Where  the  whole  body  are  not  before  the  House, 
no  judement  can  be  gpven.  Cases  which  have  been 
decided  contrary  to  this  doetrjue  (ismMs)  are  of 
doubtful  authority. 

Whether  a  special  objection  should  be  taken,  at 
the  election,  and  a  vote  put  upon  the  objection,  as 
a  necessary  preliminary  to  found  the  complaint 
under  the  act — quare. 

The  7  Geo.  i,  c.  16,  s.  7,  does  not  expressly  re- 
quire such  notice  to,  and  summons  of,  magistrates 
and  councillors,  as  the  16  Geo.  f ,  c.  11,  s.  24 ; 
but  the  latter  act  being  passed  to  explain  and 
amend  the  former,  {semble)  they  may  be  considered 
in  many  respects  as  one  act. 

The  proceeding,  under  the  act  16  Geo.  2,  roust 
be  within  two  months  after  the  election  or  vrrong 
done.  Whether  this  can  apply  to  a  case  of  continu- 
anoe  upon  the  roll,  upon  an  election  many  yean 
before,  without  actual  re-election — qtuere. 

In  the  case  of  a  party,  not  a  magistrate  or  coun- 
cillor, but  hsving  a  vote,  where  the  election  is  for 
life,  and  the  party  has  demitted  hia  office,  being 
struck  off  the  roll,  (semble)  there  is  no  authority 
under  the  act  to  summon,  and,  a  fortiori,  no  autho- 
rity to  hear  and  decide  the  case  on  summary  appli- 
cation. 

Whether  this  provision  of  the  act  ia  not  confined 
to  summary  complaints  under  the  act,  and  whether 
there  is  authority  to  extend  the  provisions  to  action 
of  declaratnr  not  under  the  act — giurre.  Angus  y. 
Montgomery,  3  Bligh,  98. 

The  membera  of  a  corporation  having  filed  an 
original  bill  in  their  individual  names,  but  stating 
their  corporate  character  upon  an  abatement  of  their 
suit,  file  a  bill  of  revivor  in  their  corporate  name 
only.  A  demurrer  for  want  of  privity  between  the 
plaintiffs  in  the  original  bill  and  the  bill  of  revivor, 
was  ovenruled  in  the  court  below,  and  on  appeal. 
Walker  r.  the  Wardet^  and  Fellows  of  Christ's  Col- 
lege, 8je,,  1  Bligh,  N.S.  9. 
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(A)  In  general. 

(B)  Plaintiff's  right  to. 

C)  Defendant's  right  TO. 

D)  Of  Creditors. 
(£)  On  Motions  and  Kules. 

New  Trial,  ^ 

Nonsuit,       >  See  these  tides. 

Error,  } 

(F)  Extra  Costs. 

(G)  Double  and  treble  Costs. 
(H)  Security  for. 

(I)  Taxation  of. 

(a)  In  general, 

(6)  Attornies'  and  SolUitors*  Bills, 
(K)  Payment  of,  how  enforced. 
(L)  In  THE  Ecclesiastical  Court. 
(M)  In  the  Courts  of  Admiralty. 
(N)  In  Criminal  Cases. 


(A)  In  general. 
Parties  to  a  cause,  being  served  with  a  petition 
which  is  heard  at  the  Rolls,  and  appearing  by 
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cousmI  at  tbe  hearing,  but  haying  no  interest  in  the 
matter  of  the  petition,  are  not  allow^ed  the  costo  of 
their  appearance.  Gmrty  v.  Whittingham,  2  Law  J. 
CLanc.  16,  a.  c.  1  Tarn.  405. 

Where  three  appointments  are  made  by  the  Master 
upon  an  order  for  the  plantiff  to  amend,  upon  pay- 
ment of  costs,  and  the  attorney  for  the  plaintiff 
attends  the  Master  accordingly,  but  no  one  appears 
for  the  defendant,  the  Master  should  indorse  the 
order,  allowing  the  sum  of  3s.  4d,  for  the  costs  of  the 
attendance,  without  requiring  an  affidavit  of  the 
service  of  the  i^ipointments,  or  of  the  attendances. 
Praed  v.  Hammwd,  3  Y.  &  J.  33. 

If  an  action  is  brought  for  the  benefit,  and  through 
the  intenrention  of  another,  he  is  bound  to  bear  the 
coats  of  the  action.   M' Donald  ▼.  Rou,  2  Bligh,  547. 

The  costs  of  a  retnanet  are  to  abide  Uie  result  of 
the  cause,  and  are  payable  to  the  party  who  is  ulti- 
mately successful,  although  they  may  hare  been  in- 
curred in  respect  of  a  former  trial,  in  which  he  was 
successful.  Gibbotu  r.  PMlUps,  6  Law  J.  K.B.  57 1, 
s.  c.  8  fi.  &  C.  4S7. 

If  a  oanse  be  made  n.remanet  at  one  assize,  the 
coats  at  that  assize  follow  the  yerdiot.  Standm  r. 
Hall,  X  Ken.  338,  s.  c.  1  Sayer,  272  :  s.  P.  Lord 
MouHtckarteiY,  Char  let  Yorke,  1  Ken.  341. 

Slight  grounds  will  induce  the  Court  to  discharge 
a  rule  for  costs,  for  not  proceeding  to  trial  as  in  the 
ease  of  a  nonsuit.     Monday  ▼.  WiUat,  1  Ken.  349. 

The  defendant  having  a  special  jury,  the  plaintiff 
withdrew  the  record,  and  the  defendant  paid  the 
jury :  the  money  paid  to  the  special  jury  is  not  part 
of  the  costs  of  the  day.  TumbulVt  eau,  3  Law  J. 
K.B.  93. 

A  party  prodocing  a  false  affidavit  is  bound  to 
pay  the  costs.  Bally  v.  Williamt,  1  M'Clel.  &  Y.  334. 

Costs,  as  between  solicitor  and  client,  allowed  to 
the  ainhbishop  and  bishop,  when  made  parties  to  a 
suit  lespeeting  the  validity  of  an  election  of  a  vicar. 
Edeuberough  v.  ArehbUhop  of  CmUerhuiry,  and  CarUr 
V.  Bithop  rf  London,  S  Buss.  98. 

Where  the  bill  has  been  amended,  the  Court,  with 
a  view  to  the  question  of  costs,  may  look  at  the 
frame  of  the  bill  as  it  stood  before  amendment 
Parkhunt  v.  Lowttn,  6  Law  J.  Chanc.  130. 

There  cannot  be  a  prospective  order  to  pay  coats 
as  of  proceedings  to  be  bad  before  the  Master.  The 
question  ss  to  such  costs  ought  always  to  be  re- 
served. Corporation  of  Ludlow  r.  Greenhoute,  1 
Bligh,  N.S.  17. 

Upon  a  summary  complaint,  under  the  16  Geo.  2, 
c.  11,  Sb  34,  the  Court  of  Session  have  no  power  to 
award  coUm  in  part,  the  act  directing  that  they  shall 
allow  to  the  party  who  prevails  full  costs  of  suit. 
Angus  V.  Montgomery,  3  Bligh,  98. 

Whore  considerable  delay  has  occurred  in  the 
prosecution  of  a  suit,  costs  are  not  to  be  given,  al- 
though the  decree  is  reversed.  CoUlough  v.  Sterum, 
3  Bligh,  181. 

Defendants  in  a  tithe  cause  made  plaintiffs  at  law, 
for  the  purpose  of  trying  a  feigned  issue,  directed  to 
assist  the  Court  in  determining  the  question  of 
modus  raised  by  the  answer,  succeeding  on  several 
occasions  in  obtaining  verdicts,  which  were  after- 
wards sucessively  set  aside  ss  not  satisfactory  to 
the  court  of  equity,  and  new  trials  granted,  the  last 
being  taken  by  Uie  plaintiffs  at  law  by  consent, 
each  party  to  pay  his  own  costs  at  law  and  in 


equity :  bill  dismissed  on  further  directions,  without 
costs. 

So,  where  the  defendant  in  equity  (plaintiff  at 
law)  after  two  trials  of  the  issue,  on  the  third  re- 
formed the  issue,  and  thereupon  the  defendant  at 
law  (plaintiff  in  equity)  obtained  on  petition  an 
order,  that  the  issue  be  taken  as  confessed,  afler 
the  cause  had  been  carried  down  and  notice  of  trial 
given :  the  bill  was  dismissed  without  costs,  on  the 
ground  that  the  plaintiff  in  equity  had  been  misled 
by  the  record  down  to  the  last  moment,  the  Court 
holding  that  the  defence  should  be  so  stated  in  the 
answer,  as  that  the  plaintiff  might  be  fully  and  ac« 
cnrately  aware  of  the  whole  of  the  matter  really 
intended  to  be  ultimately  relied  on,  in  resistance  of 
his  demand  in  the  suit  in  equity. 

Where,  after  several  trials  at  law  the  iufy  ulti- 
mately found  in  one  case  a  rerdict  for  the  modus 
(a  district  modus),  not  generally  and  as  laid,  but 
with  an  exception  of  certain  lands  within  the  dis* 
trict,  not  describing  what  lands,  or  in  whose  occu- 
pation they  were ;  and  in  the  other  a  verdict  also 
for  the  modus;  but  the  postea  was  accompanied 
with  a  certificate  of  the  judge,  noticing  certain  ex- 
ceptions to  the  modus.  The  bills  were  dismissed 
without  costs.  WiUiam$onr,  Thompton,  1 1  Price,745. 

Costs  will  be  given  against  a  party  who  endea- 
vours unsuccessfully  to  impeach  a  compromise,  after 
a  contingency  has  happened,  which,  renders  the 
compromise  less  for  his  benefit.  Nayier  v.  Wyneh, 
2  Law  J.  Chanc.  133,  s.  c.  1  S.  &  S.  555. 

Costs  of  an  issue  deviiavit  vel  non  refused,  where 
there  appeared  on  the  trial  to  have  been  no  pretence 
for  the  opposition  to  the  will  on  the  ground  of  in- 
sanity :  But,  in  such  a  case,  the  heir  is  not  bound 
to  pay  costs.  Tueher  v.  Sanger,  13  Price,  608,  s.c. 
1  M'Clel.  434. 

(B)  Plaintiff's  RIGHT  TO. 

Where  a  defendant  paid  I5i.  into  court  against  a 
demand  of  37/.  which  the  plaintiff  at  first  refused  to 
take,  and  proceeded  in  the  action,  but  afterwards 
took  it  out  of  court ;  the  plaintiff's  proceedings  not 
appearing  to  be  vexatious,  the  Court  refused  to  de- 
prive him  of  the  costs  incurred  between  the  ob- 
taining the  rule  and  the  taking  the  money  out  of 
court  Carry,  Smythie$,  6  B.  Ma  430,  S.C.3B.&B. 
168. 

Where,  in  a  country  cause,  before  declaration, 
the  defendant  took  out  a  summons  to  stay  proceed- 
ings upon  payment  of  a  sum  less  than  the  plaintiff's 
demand,  and  costs,  upon  which  no  order  was  made; 
and  the  defendant  afterwards  paid  that  sum  into 
court,  which  the  plaintiff's  agent,  having  in  the 
meantime  consulted  his  principal  in  the  country, 
took  out  of  court :  Held,  that  the  plaintiff,  not  having 
been  guilty  of  fraud  or  vexation,  was  entitled  to 
costs  up  to  the  time  at  which  he  took  the  money  out 
of  court     Haworth  v.  Holgatt,  3  Y.  &  J.  257. 

Where  the  defendant  obtained  a  summons  to  stay 
proceedings  in  the  action  on  the  payment  of  debt 
and  costs,  up  to  the  time  of  the  declaration,  which 
the  plaintiff  refused  to  accept,  the  Court  would  not 
deprive  the  latter  of  costs  subsequently  incurred, 
although  the  defendsnt  paid  the  money  into  court, 
it  appearing  that  there  was  nothing  vexatious  or 
oppressive  in  the  plsintiff 's  conduct.  Hatchard  ▼• 
Hague,  5  Law  J.  C.P.  17. 
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Where  a  plaintiff  obtains  a  mandamos  to  examine 
witnesses  in  India,  and  the  rale  does  not  provide 
for  costs,  the  defendant,  who  does  not  join  in  the 
application  for  the  writ,  and  does  not  derive  or  seek 
to  derive  aoj  benefit  under  it,  by  ezanuning  or 
cross-examining  witnesses,  is  not,  in  the  event  of  m 
verdict  against  him,  chargeable  with  the  costs  there- 
by occasioned.  Fairlie  v.  Parker,  6  Law  J.  C*P. 
105,  s.  c.  1  M.  &  P.  438. 

Where  a  defendant  obtains  a  mandamus  under 
13  Geo.  3,  c.  63,  s.  44,  to  examine  witnesses  in 
India,  the  plaintiff,  having  recovered  a  yerdict,  is 
entitled  to  his  costs  of  cross-examining  such  wit- 
nesses. Whytt  V.  Maciutoih,  6  Law  J.  K.B.  334, 
s.  c.  8  B.&  C.317,  s.  c.  3  M.  &  R.  133. 

Where  the  plaintiff  in  an  action  on  a  marine 
policy  of  a»uranoe,  having  recovered  for  an  average 
loss,  obtained  a  new  trial,  the  costs  of  the  first  trial 
being  directed  to  abide  the  event,  and  at  the  second 
trial  recovered  again  for  no  more  than  an  average 
loss  :  Held,  that  he  was  entitled  to  the  costs  of  one 
of  the  trials  only,  and  the  defendant  to  the^  costs  of 
neither.  Hudum  v.  Majoribanht  3  Law  J.  C.P.  33, 
8.  c.  1  Bin^.  393,  s.  c.  7  B.  Mo.  463. 

The  plamtiffs  were  nonsuited,  and  obtained  a 
rule  for  a  new  trial,  in  which  no  mention  was  made 
of  costs;  and  the  defendant,  not  wishing  to  go  down 
again  to  trial,  gave  tliem  a  cognovit  in  this  form — 
"  I  hereby  confess  this  action,  and  that  the  plain- 
tiffs have  sustained  damages  to  the  amount  of  one 
shilling,  besidea  their  costs,  to  be  taxed  by  the 
Prothonotary,  as  be  shall  think  the  plaintiffs  enti- 
tled." The  Prothonotary  having  refused  to  tax  the 
plaintiffs'  costs  of  the  nonsuit,  the  Court  refused  to 
interfere.  Elvin  v.  Drummond,  6  Law  J.  C.P«31« 
s.  c.  4  Biog.  415,  s.  c.  1  M.  &  P.  88. 

To  a  declaration  of  trespass  quare  domumfngU, 
with  a  count  de  bonis  atportatit,  the  defendant 
pleaded  the  general  issue  and  accord  and  satisfaction 
(the  question  at  the  trial  being,  whether  a  term  for 
years  had  expired),  and  the  jury  found  a  general 
verdict  for  the  plaintiff,  with  damages  under  40t,, 
and  the  judge  certified  the  amount  of  damages  under 
the  statute  43  £lis.  c.  6,  s.  3 :  Held,  that  the  plain- 
tiff was  entitled  to  costs  de  incremento,  notwith- 
standing the  certificate.  Wright  r,  Piggin,  3  Y. 
&  J.544. 

If  a  plaintiff  employs  a  person  to  conduct  his 
cause,  in  the  character  of  an  attorney,  who  is  not 
qualified  to  act  ss  such,  it  does  not  deprive  the 
former  of  his  right  to  all  hia  costs  as  against  the  de- 
fendant, in  case  he  obtains  a  verdict.  The  defen- 
dant's remedy  is,  to  bring  the  party  so  practising 
before  the  Court,  who  will  deal  with  him  according 
to  the  offence  of  which  he  may  be  found  guilty. 
Reader  v.  Bloom,  3  Law  J.  C  J'.  130,  s.  c.  3Bing.  3, 
8.C.  9B.  Mo.  741. 

In  an  action  brought  to  recover  the  balance  of  an 
account,  the  parties  agreed  that  the  amount  should 
be  referred  to  two  arbitrators,  who,  in  settling  the 
balance  due,  were  to  be  guided  by  the  decision  of  a 
jury,  in  regard  of  a  certain  cargo  of  cotton  shipped 
by  the  plaintiffs,  the  costs  of  which  formed  one  of 
the  items.  The  jury  found  that  the  plaintiffs  were 
not  entitled  to  charge  the  defendants  with  the  costs 
of  the  cotton  ;  and  the  arbitrators,  after  excluding 
■och  costs  pursuant  to  the  verdict,  found  a  certain 
sum  to  be  due  to  the  plaintiffs.    The  Prothonotary, 


on  taxation,  refused  to  allow  the  plaintiffs  the  costs 
of  the  trial  whioh  applied  to  the  cotton :  Held,  that 
he  was  right  in  so  doing.  FairUe  t>.  Parker^  6  Law 
J.  C.P«  105,  s.  c.  1  M.&  R.  438. 

Creditor  proceeding  at  law  against  the  executor, 
after  a  decree,  allowed  his  costs  at  law  ineomd 
previous  to  notice  of  the  decree,  but  not  his  casta  of 
the  motion  to  restrain  bis  proceedings.  Anem*  2  8. 
&  S.  434. 

In  a  suit  for  a  partition  and  an  account,  the  defen- 
dant, improperly  disputing  the  plaintiff's  title,  or- 
dered to  pay  so  much  of  the  costs  as  related  to  tho 
account  and  to  the  proof  of  the  plaintiff's  tifls. 
HiU  V.  Fuibrookt  1  Jac.  574. 

A  plaintiff  is  entitled  to  have  his  costs  out  of  the 
fund  which  is  the  subject  of  an  interpleading  suit. 
Campbell  v.  SoUmom,  1  S.  &  S.  463. 

Plaintiffs  will  be  allowed  the  costs  of  making  oat 
their  pedigrees,  which  shew  them  to  be  entitled  to 
benefits  under  a  will.  SUeocki  t.  Bell,  1  Law  J. 
Chanc.  137. 

Where  it  appears  on  the  face  of  a  bill  for  a  speoifio 
performance,  that  the  plaintiff  could  not  oonrey, 
according  to  the  agreement,  without  the  direction 
of  the  Court,  he  will  sot  have  the  costs  up  to  the 
hearing ;  but  if  the  defendant  insists  on  inquiries 
into  the  title,  and  fails  in  them,  the  plaintiff's  costs 
incurred  in  these  inquiries,  and  at  the  hearing  on 
further  directions,  must  be  paid  by  the  defendant 
Allen  V.  CurfM,  1  Law  J.  Chanc  135. 

(C)  Dependant's  right  to. 
[See  Malicious  Arrest.] 

Where,  after  verdict  for  plaintiff,  a  new  trial  was 
granted  without  mention  of  the  costs,  and  the  plain* 
tiff  discontinued :  It  was  holden,  that  the  defondant 
was  not  entitled  to  the  costs  of  the  trial.  Gray  ▼. 
Cos,  5  B.  &  C.  458,  s.  c.  8  D.  &  R.  230. 

On  making  a  rule  absolute  to  set  asido  a  trial,  in 
Qonsequence  of  an  irregularity  in  the  notice  of  it, 
the  Court  would  not  give  costs,  beoaose  the  attorney 
for  the  defendant,  having  an  opportunity,  did  not 
inform  the  plaintiff's  attorney  that  he  intended  not 
to  act  on  that  notice  of  trial.  Scriben  v.  Montgomery, 
S  Law  J.  K.B.  S6. 

The  defendant  having  been  indicted  for  an  as- 
sault, arranged  with  the  prosecutor  that  he  would 
submit  to  a  verdict  of  guilty,  if  he  was  not  to  be 
brought  up  for  judgment ;  upon  that  understanding 
he  pleadea  guilty :  Held,  upon  a  rule  calling  on  the 
defendant  for  the  payment  of  costs,  that,  as  no  men- 
tion of  the  costs  was  made  at  the  trial,  and  as  a 
prosecutor  wss  not  entitled  to  costs,  as  a  matter  of 
course,  where  the  defendant  submits  to  an  under- 
standing of  the  above  description, — ^that  the  prose- 
cutor cannot  afterwards  call  upon  the  defendant  for 
the  payments  of  costs,  inasmuch  as  he  should  have 
made  it  part  of  the  stipulation.  Rex  v.  Hawton, 
2  B.  &  C.  598,  s.  c.  4  D.  &  R.  134. 

Where,  in  a  case  in  which  a  corporation  are 
defendants,  the  record  is  withdrawn  in  consequence 
of  the  absence  of  a  material  witneaa,  who  ia  one  of 
the  corporation,  and  it  does  not  appear  that  such 
absence  arises  fh>m  the  act  of,  or  is  in  collusion  with 
the  other  corporators;  the  prosecutor  will  be  com- 
pelled to  pay  the  costs  of  not  proceeding  to  trial 
pursuant  to  notice.  Rex  r.  the  Mayor,  jjpc,  of  Great 
Yarmouth,  5  B.  &  A.  531. 
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(p)  Of  Creditors. 

Costs  are  not  payable  to  a  creditor  where  a  debt 
baa  been  disallowed  by  the  Master,  though  it  has  on 

Sitition  been  allowed  by  the  Coart     WntkUu  y. 
auU,  1  Jac.  105* 

If  a  creditor  sues,  and  it  appears  there  are  no 
fbnds  applicable  to  the  debt,  he  will  be  liable  to 
costs.     Bluttt  y.  Jeuop,  1  Jso.  340. 

In  a  creditor's  sait,  brini^ng  the  heir-at-law  and 
also  the  deyisee  of  the  debtor  before  the  Court,  as 
well  as  his  personal  representatiye,  if  the  fond  is  not 
sufficient  for  the  payment  of  the  taxed  costs  of  dl 
the  parties,  all  must  abate  proportionably.  ToMy 
y.  — — — ,  6  Law  J.Chanc,  46. 
•  A  creditor  who  proyes  before  the  Master,  has 
generallj  no  costs ;  but  if  his  proof  is  beneficial  to 
Sie  estate,  as  where  he  sayes  by  it  the  expenses  of  a 
suit,  and  there  are  extraordinary  costs,  the  Court 
will  ffiye  them  on  petition.  Harvey  y.  Harvey, 
6  Mad.  91. 

It  is  a  general  rule  that  ereditora  and  next  of  kin, 
who  go  Mfore  a  Master  to  establish  their  claim, 
haye  to  pay  the  expenses  of  so  doing ;  but  if,  after 
they  haye  established  their  claim,  they  are  allowed 
to  mix  in  the  suit,  as  if  they  had  been  parties,  in 
respect  of  such  proceedings,  they  may  be  entitled  to 
their  cosu.     Waiie  y.  Watte,  6  Mad.  110. 

After  a  decree  for  the  administration  of  a  testator's 
estate  in  England  and  Ireland,  an  incumbrancer  upon 
the  Irish  estate,  haying  come  in  and  proyed  his  debt, 
restrained  from  procMding  in  a  creditor's  suit,  in- 
stituted by  him  in  the  Court  of  Chancery  in  Ireland, 
receiyed  the  costs  up  to  the  time  of  his  haying 
notice  of  the  decree,  and  paying  the  costs  of  the  ap- 
plication. Beauchamp  y.  the  Harris  of  Huntley  g 
Clarke  y.  the  Earl  of  Ormonde,  1  Jac.  546. 

The  Court  in  banco  haye  no  power  to  assist  a  de- 
fondant  under  Uie  5  Geo.  4,  c.  104,  s.  81,  unless  the 
judge  who  tried  the  cause  has  certified.  Jones  y. 
Kewnek,  6  Law  J.  K.B.  d«9,  s.  c.  8  B.  &  C.  337. 

The  defendant,  an  uncertificated  bankrupt,  being 
■nested,  justified  bail  and  pleaded  the  general  issue, 
and  the  cause  was  set  down  for  trial ;  but,  haying 
subsequently  obtained  his  certificate,  he  pleaded  it, 
puii  darrein  eontinuaneet  whereupon  the  record  was 
withdrawn,  and  the  action  discontinued ;  and  the 
defoodant  baying  ruled  the  plaintiff  to  reply,  signed 
judgment  of  mm  proi,  against  him  for  want  of  a  re- 
plication :  Held,  that  he  was  not  entitled  to  his 
costs  prior  to  the  plea  puis  darrein  eontinuanee. 
Baker  y.  Morrev,  6  Law  J.  C.P.  45,  1  M.  &  P.  138. 

Where  a  yerdfict  had  been  taken  for  the  plaintiff, 
at  the  trial  of  a  cause,  for  nominal  damages,  subiect 
to  the  award  of  an  ari>itrator ;  and  the  Tatter  after- 
wards, by  his  award,  ordered  the  yerdict  to  be  en- 
tered for  38«.,  the  debt  haying  been  reduced  to  that 
sum  by  part  payment  before  action  brought :  The 
Court  onlered  a  suggestion  to  be  entered  on  the 
roll,  to  depriye  the  plaintiff  of  costs,  under  the 
Middlesex  Court  of  Conscience  Act.  Nightingale 
y.  Barnard,  5  Law  J.  C.P.  145,  s.  o.  4  Bing.  169. 

(£)  On  Motions  and  Rules. 

Where  only  one  notice  of  motion  has  been  giyen, 
and  the  party  against  whom  it  is  intended  to  be 
made  does  not  appear  on  the  day  appointed,  the  Court 
has  no  rule  enabling  them  to  giye  the  other  party, 


who  has  attended,  the  costs  of  his  attendance.  Warn 
y.  BeeMord,  9  Price,  41. 

In  the  Exchequer,  in  order  to  entitle  a  party  to 
costs  for  an  irregularity,  he  must  apply  to  set  aside 
the  proceedings  in  the  first  instance.  Warren  y. 
CroM.  9  Price,  637. 

Costs  of  shewing  cause  against  a  rule  in  the  first 
instance  are  neyer  giyen.  Rex  r.  Lang,  6  Law  J. 
M.C.  21,  s.c  1  M.  &  R.  139. 

The  general  rule  of  costs  in  motions  is,  that  the 
costs  of  the  party  who  succeeds  either  in  making  or 
in  opposing  a  motion,  are  costs  in  the  cause ;  and 
that  tne  costs  of  the  party  who  fails  either  in  making, 
or  opposing  a  motion,  are  not  costs  in  the  cause. 
Reg,  Gen,  1  Law  J.  Chanc  141. 

(F)  Extra  Costs. 

In  an  action  on  the  case,  against  the  alieriff,  for 
falsely  returning  to  a  capiat,  Non  tunt  invented  ;  per 
^nod  the  plaintiffs  were  ouUawed,*  and  put  to  ex- 
pense in  reyersing  the  outlawry :  Held,  that  the 
plaintiffs  were  not  entitled  to  recoyer  the  crtra  costs 
of  setting  aside  the  outlawry.  Jenkim  y.  Biddulph, 
5  Law  J.  C.P.  138,  s.  c  4  Bing.  161. 

A  creditor  who  makes  an  unsupported  claim,  is 
liable  to  additional  costs.  Sharptee  y.  Sharpies, 
M<ael.  506. 

Where  a  bill  is  filed  for  an  account  against  a  re- 
siduary legatee,  who  has  taken  the  benefit  of  the 
Insolyent  Debtors  Act,  and  has  rendered  two  sup- 
plemental bills  necessary :  Held,  that  the  additional 
costs  should  be  paid  out  of  his  share.  Brace  y. 
Ormond,  «  J.  &  W.  435. 

Where  a  plaintiff  has  by  an  ex  parte  application 
taken  out  a  commission  to  examine  witnesses  de 
bene  ette,  and  the  defendant  demurs,  and  then  joins 
in  the  conmiission,  and  cross-examines  witnesses,  if 
the  demurrer  is  afterwards  allowed,  the  defendant, 
besides  the  51.  costs,  will  be  allowed  the  expenses  of 
the  commission. 

The  allowsnce  of  additional  costs,  though  made 
some  time  after  the  demurrer,  it  has  been  determined, 
must  be  incorporated  with  the  original  order  al- 
lowing the  demurrer.  Dew  y.  Clarke,  1  Law  J. 
Chanc.  37. 

(G)  Double  and  treble  Costs. 

Double  costs,  under  11  Geo.  f,  c.  19,  s.  22,  are 
estimated  by  giving  single  costs,  and  half  the  amount 
of  the  single  costs.  Staniland  y.  Ludlam,  4  B.  &  C. 
889,  s.  c.  7  D.  &  R.  484. 

Verdict  for  plaintiff  in  trespass  for  an  injury 
done,  in  pursuance  of  the  Building  Act,  14  Geo.  3, 
c.  78,  subject  to  a  reference, — the  arbitrator  awarded 
that  the  yerdict  should  be  for  the  defendant :  Held, 
that  he  was  entitled  to  treble  costs.  Prot^  y.  Hill' 
man,  3  Law  J.  K.B.  253,  s.  c.  6  D.  &  R.  481. 

(H)  Security  por. 

A  plaintiff  resident  in  Ireland  will  be  compelled 
to  giye  security  for  costs.  Moloney  y.  Smith,  1 
M'Clel.  &  Y.  213 :  s.  p.  HUl  y.  Reardon,  6  Mad.  46. 

Plaintiffs,  an  Irish  company,  whose  concerns 
were  all  carried  on  in  Ireland,  were  compelled  to 
giye  security  for  costs,  notwithstanding  an  aflidayit 
that  they  had  money  in  a  banker's  hands  in  London, 
and  that  many  of  the  members  resided  in  England. 
Limerick  and  Waterferd  Railway  Company  y.  Fraw, 
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6  Liw  J.  C.P.  9,  n  0.  4  Biiig.d94,  8.  o.  1  M.& 
P.«3. 

A  ptrty  will  not  be  compelled  to  gire  Mcority  for 
costs  while  in  this  country,  although  he  nsutllj 
xesides  abrosd.    Anon,  8  Tanut  737. 

Nor,  if  he  has  property  in  England,  will  the  Court 
require  him  to  give  secoritj  for  costs,  because  he 
resides  abroad,  and  only  comes  occasionally  to  Eng- 
land.    Crtfi  V.  King,  S  Law  J.  K.B.  39. 

The  temporary  absence  of  the  plaintiff  in  a  foreign 
country,  is  not  sufficient  to  entitle  the  defendant  to 
security  for  costs.  For  that  purpose,  a  clear  case  of 
.the  plaintiff  baring  left  England,  with  an  intention 
of  permanendy  residing  abroad,  must  be  made  out. 
CcU  r.  BmU,  1  Law  J.  C.P.  49,  s.  c.  7  B.  Mo.  613. 
A  British  officer  will  not  be  compelled  to  give 
security  for  costs,  although  he  is  serving  abroad 
under  a  foreign  power.  O'LatoUr  v.  Maedonald, 
8  Taunt.  736. 

A  foreigner  who  is  in  the  habit  of  residing  in 
England  for  four  months  in  the  year,  cannot  be  com- 
pelled to  give  security  for  costs.  Durell  v.  MathB- 
1011,8  Taunt.  711. 

Plaintiffs  resident  in  a  foreign  country  will  be 
compelled  to  give  security  for  costs.  De  Marjufft 
T.  Jacktan,  13  Price,  603. 

And  the  same  rule  applies,  if  the  plaintiff  reside 
out  of  the  jurisdiction  of  the  court.  Drury  v. 
Joknten,  13Frice,489. 

If  a  plaintiff  be  not  actually  domiciled  in  this 
country,  the  Court  will  require  him  to  give  security 
for  costs ;  where,  therefore,  the  plaintiff  resided 
partly  in  this  country  and  partly  in  Scotland,  and 
Drought  an  action  against  the  defendant  as  his  factor : 
Held,  that  the  latter  was  entitled  to  such  security. 
Nauhr  r.  Joteph,  3  Law  J.  C.P.  207. 

A  husband  being  abroad  ia  a  sufficient  resson  to 
induce  the  Court  not  to  call  upon  the  wife  for  secu- 
rity for  costs,  when  suing  in  her  husband's  name. 
Mingoth  V.  Drummand,  1  Ken.  469. 

The  defendant  is  not  entitled  to  call  on  a  plaintiff 
to  giro  security  for  costs,  though  it  is  sworn  and 
not  contradicted,  that  the  plaintiff  usually  resides 
abroad,  and  is  about  to  quit  the  country.  Anon, 
5  Law  J.  Chanc.  71. 

Nor  will  the  Court  make  an  order  to  stay  pro- 
ceedings until  security  be  given  for  costs,  upon  the 
ground  of  the  plaintiff  being  about  to  leave  the 
country.     Willu  v.  Garbutt,  1  Y.&  J.  511. 

A  plaintiff  resident  abroad,  who  had  been  ordered 
to  give  the  security  for  costs,  but  had  not  complied, 
ordered  to  give  the  security,  and  on  default,  his  bill 
to  be  dismissed.     Camme  v.  Grant,  1  Sim.  348. 

Tbe  mere  circumstance  of  the  plaintiff  being  im- 
prisoned does  not  entitle  the  defendant  to  call  for  a 
security  for  cofts.  BaddeUy  v.  Harding,  6  Mid.  214* 
A  motion  requiring  a  plaintiff,  resident  abroad, 
to  give  security  for  costs,  most  be  made  before  plea. 
SemtbU — that  it  cannot  be  required  from  a  fo- 
reigner, a  master  of  a  vessel,  in  the  habit  of  sailing  to 
and  from  tbe  ports  of,  though  be  has  no  fixed  resi- 
dence in,  this  country.  Kajten  v.  Flaw,  6  Law  J. 
C.P.  IS,  s.  c.  1  M.  &  P.  30. 

Where  tbe  plaintiff  is  a  foreigner  residing  abroad, 
tbe  Court  will  not  enterUin  a  motion  for  securi^ 
for  costs,  until  tbe  defendant  has  appeared ;  or,  if 
the  writ  be  bailable,  until  he  has  perfected  baiU 
Ely  T.  Johnaon,  6  Law  J«  K.B.  237. 


It  is  not  neceassfy  for  an  infant  who  sues  by  his 
next  friend,  to  give  security  for  costs,  although  the 
next  friend  ia  sworn  to  be  insolvent.  Yarworth  t. 
Mitehel,  1  Law  J.  K.B.  112,  s.  c.  2  D.&  R.423. 

Trustees,  who  are  empowered  to  use  a  person's 
name  in  their  legal  proceedings,  may  be  called  on 
to  indemnify  him  against  costs*  Philpot  v.  Badkam 
2  Law  J.  K.B.  41. 

Where  plaintiff  sued  in  /orm4  pauperit,  and  the 
defendant,  two  years  afterwards,  made  an  application 
for  security  for,  and  taxation  of  the  costs  previously 
incurred, — ^The  Court  refused  the  application.  Jonea 
▼.  Peers,  1  M'Clel.&  Y.  282. 

Swearing  that  the  plaintiff  is  insolvent,  and  that 
the  action  is  brought  m  his  name  for  the  benefit  of 
J  S,  is  no  ground  to  induce  the  Court  to  compel  the 
plaintiff  to  give  security  fw  costs.  Morgan  ▼.  Evans, 
7  B.  Mo.  344. 

If,  after  issue  joined,  the  plaintiff  be  discharged 
out  of  custody  as  an  inscrfvent  debtor,  the  Court  will 
stay  the  proceedings  until  the  aasignee  or  one  of 
the  creditors  give  security  for  the  costs.  Hed/ard 
▼.  Knight,  2  Law  J.  K.B.  114,  s.  c.  2  B.  &  C.  579, 
S.C.4D.  &R.81. 

Where  the  plaintiff  had  assigned  over  his  proper^ 
to  trustees  for  the  benefit  of  his  creditors,  which 
trustees  were  suing  in  the  plaintiff's  name,  the 
Court  required  that  tbe  plaintiff  should  give  security 
for  costs.    Litter  r.  Wolfe,  6  Law  J.  K.B.  369. 

The  Court  will  grant  a  rule  for  the  attorney  of 
the  plaintiff  to  give  security  for  costi,  on  an  affidavit, 
that  the  action  has  been  brought  without  the  autho- 
ritr  of  the  plaintiff.  Fairband  v.  Zeimar,  2  Law  J. 
K.'B.  57. 

Security  for  costs  wiU  be  required  in  trespass 
against  parish  officers,  for  distraining  for  poor-rates, 
if  it  appear  that  the  plaintiff  has  refused  to  pay  the 
rates  by  the  desire  of  his  landlord,  who  is  also  the 
attorney  in  the  cause.  Tenant  v.  Brown,  5  B.  &  C. 
208. 

The  plaintiff  sued  in  an  inferior  court  for  a  sum 
less  than  10/.,  but  laid  his  damages  at  201.  The 
defendant  removed  the  cause  into  the  Court  of 
King's  Bench  :  Tbe  Court  held,  that,  under  19  Geo. 
3,  c.  70,  s.  6,  he  ought  to  enter  into  recognisances 
to  pay  the  debt  and  costs.  Atteubotough  r.  Hardff, 
2  Law  J.  K.B.  172,  s.  c  2  B.  &  C.  802,  s.  c  4  t>. 
&R.362. 

The  sutute  51  Geo.  3,  o.  124,  s.  3,  requiring  re- 
Ci^isances  on  removing  a  cause  out  of  an  inferior 
court,  when  the  damages  are  laid  at  less  than  151., 
extends  to  all  actions,  ss  well  on  torts  as  to  those 
for  contracts.  Lee  v.  Good,  2  Law  J.  K.B.  169, 
s.  c.  4  D.  &  R.  350. 

An  sgreement  to  found  a  motion  for  security  for 
costs  under  the  1  Geo.  4,  c.  87,  is  not  established  by 
a  letter  from  the  son  of  the  late  tenant,  requesting 
leave  to  keep  poaiession  for  two  years.  Reet  d. 
Stepney  v.  Tknutout,  1  M'Clel.  492. 

Where  an  attorney  took  a  mortgage  from  an  in- 
solvent as  a  security  for  costs  to  he  incurred,  the 
Court  ordered  it  to  be  giren  up.  Jonee  r.  Tripp, 
1  Jac.  322. 

Mortgage  by  client  to  attorney  for  coats  due,  and 
to  become  due,  held,  a  valid  security  for  the  oonta 
then  due  only.   WilUamt  v.  Piggott,  1  Jac.  598. 

After  an  undertaking  to  accept  short  notioe  of 
trial,  a  defendant  is  not  entitled  to  secuity  f«r 


168 


COSTS— (Taxation). 


eoati.  MimtwUano  v,  Garciat,  1  Law  J.  C.P.  9,  t.  c. 
1  Bing.  67. 

(I)  Taxation. 
(a)  In  general* 

Where  a  party,  under  a  bond  of  indemnity,  com- 
promised the  matter,  and  paid  what  coats  the  soli- 
citor stated  to  be  due :  It  was  holden,  that  he  might 
neyertheless  have  them  taxed.  Balme  v.  Paver, 
1  Jac.  305. 

Decree  ordered  the  defendant  to  retain  hia  costs 
when  taxed,  out  of  the  balance  io  bis  hands,  aud 
pay  the  residue  into  court.  The  defendant  having 
delayed  to  get  his  costs  taxed, — It  was  holden,  that 
the  plaintiff  must  more  that  he  may  bring  in  his 
bill  of  costs  to  be  taxed  within  a  limited  time. 
Newtotne  t.  Shearman,  f  S.  &  S.  95. 

Where  it  is  agreed  by  attomies  in  a  cause  that 
certain  persons  shall  tax  the  costs,  as  between  party 
and  party,  the  Court  will  not  afterwards  refer  the 
bill  to  the  Master  to  be  taxed.  Iveson  t.  ConingUm, 
1  Law  J.  K.B.  71,  s.  c.  1  B.  &  C.  160,  8;  c.  8  D.  & 
R.  307. 

In  a  suit  for  an  account  by  the  assignees  of  a 
bankrupt,  against  the  executor  of  the  solicitor  to  the 
commission,  bills  of  costs,  for  which  the  executor 
takes  credit,  as  against  the  sum  due  from  his  testator 
to  the  bankrupt's  estate,  will,  on  motion,  be  re- 
ferred for  taxation.  Stephens  r.  Davit,  6  Law  J. 
Chanc.  66. 

Where  a  bill  of  costs  has  been  paid,  the  client 
onght  not  to  obtain  an  order  of  taxation  as  of 
course. 

But  where  a  bill  had  been  paid  pending  the  suit,  and 
under  some  degree  of  pressure  practised  by  the  so- 
licitor towards  the  client,  the  Court  refused  to  dis- 
charge an  order  for  taxation,  obtained  subsequently, 
as  of  course.  Howell  r.  Edmund/,  6  Law  J. 
Chanc.  99. 

The  Court  will  not  order  the  costs  to  be  taxed,  as 
between  solicitor  and  client,  without  consent,  where 
one  residuary  legatee  is  plaintiff,  and  the  other  de- 
fendant.   Fejiner  y,  Taylor,  6  Mad.  3. 

Motion  with  costs  for  special  direction  to  the 
Master,  requiring  him  to  deduct  in  his  taxation  of 
the  costs  of  the  parties,  the  costs  which  he  should 
allow  to  the  defendant  from  those  which  he  should 
allow  to  the  plaintiff,  who  had  become  insolyent 
after  the  decree  had  been  passed,  was  refused  with 
costs.     Rumney  y.  Beale,  10  Price,  113. 

Preyious  to  declaration  filed,  defendant  took  out 
a  summons  to  stay  proceedings  on  payment  of  a 
certain  sum  and  costs;  which  the  plaintiff  refused, 
on  the  ground  that  the  sum  was  too  small ;  and  plea 
and  declaration.  But,  after  plea,  the  defendant 
ha?ing  paid  rather  a  larger  sum  into  court  than  the 
amount  tendered,  which  the  plaintiffhad  taken  out, — 
It  waa  holden,  that  the  Master  was  bound  to  tax  the 
costs  preyious  as  well  as  subsequent  to  the  summons. 
EdtDordM  y.  Harrison,  11  Price,  533. 

Where  the  plaintiff  was  nonsuited  in  consequence 
of  the  defendant  not  admitting  the  handwriting  of  a 
party,  which  he  had  promised  to  do  preyioasly  to 
the  trial,  and  the  plaintiff  obtained  a  rule  to  set  the 
nonsuit  jaside,  and  have  a  new  trial,  on  the  ground 
of  a  breach  of  faith,  which  rule  was  afterwards  made 
absolute,  but  was  silent  as  to  costs ;  and  the  defen- 
dmt  obtained  a  yerdict  on  the  second  trial :  Held, 


that  the  ooata  of  the  application  for  a  new  trial  were 
costs  in  the  cause ;  ana  that  the  plaintiff  was  not 
entitled  to  them  on  taxation,  as  he  should  have  en- 
grafted them  in  the  rule  when  the  application  for  the 
new  trial  was  made.  Trvslove  r.  Burton,  3  Law  J. 
C.P.  79,  8.  c  9  B.  Mo.  64. 

A  feigned  issue  haying  been  tried,  and  found  for 
the  prosecutor  on  the  original  information :  Held, 
that  the  costs  to  be  taxed  upon  such  feigned  issue, 
were  only  the  costs  of  the  feigned  iuue  itself. 
Thomas  y.  Powell,  %  Ken.  293,  s.  c.  1  Burr.  603. 

In  consequence  of  a  groundless  claim  of  an  admi- 
nistratrix to  free-bench  out  of  her  intestate's  copy- 
hold estate,  she  is  made  defendant  in  a  suit ;  under 
an  order  of  reference  to  take  an  account  of  the  costs 
and  expenses  incurred  by  her  solicitor,  in  his  cha- 
racter of  solicitor  to  her  as  personal  repreaentatiye 
of  her  intestate,  the  Master  must  allow  the  costs  of 
that  suit,  and  has  no  authority  to  disallow  them, 
because  he  may  think  that  the  auit  was  occasioned 
by  the  improper  claims  of  the  administratrix  herself. 
Watldns  y.  Mauk,  1  Law  J.  Chanc.  82. 

In  the  taxation  of  costs  d$  ineremento,  the  Court 
will  not  interfere  with  the  jurisdiction  of  the  Master, 
by  ordering  a  new  taxation  in  fayonr  of  a  defendant, 
on  the  ground  that  the  plaintiff  has  been  the  cause 
of  increasing  the  amount  of  costs,  by  unnecessarily 
proceeding  to  trial  after  an  offer  to  sign  a  cognovit, 
unless  in  a  yery  clear  and  atrong  case.  Semble, 
aliter,  where  there  has  been  no  preyious  delay  of 
the  plaintiff  by  the  proceedings  of  the  defendant, 
and  the  conduct  of  the  plaintiff  has  been  palpably 
yexatioos,  or  the  defendant  has  made  the  offer  in 

good  time,  and  an  executed  cognoyit  actually  ten- 
ered.  But  a  rule  calling  on  the  plaintiff  to  shew 
cause  why  the  Master  should  not  reyiew  his  taxa- 
tion of  costs,  under  circumstances,  haying  been 
discharged  on  affidavits,  filed  in  answer,  stating 
fiusts  which  furnished  a  sufficient  reason  for  what 
the  Master  had  done,  was  discharged  with  costs. 
Williams  r,  Wynne,  9  Price,  3U. 

The  Court  will  allow  taxed  costs  on  oyerruling 
frivolous  exceptions  to  an  answer  to  a  bill  for  dis- 
coyery,  instead  of  40s.,  the  ordinary  costs.  Jones 
y.  SteeU,  1  M'Clel.  &  Y.  274. 

A  party  will  be  entitled  to  the  costs  of  issuing 
and  seryinff  an  order  of  sequestration  nisi,  to  enforce 
payment  of  taxed  coats,  though,  upon  a  petition  to 
review  the  taxation,  their  amount  should  afterwards 
be  reduced,  if  the  other  party  has  not  employ ed  due 
diligence  in  obtaining  a  review  of  the  taxation. 
y.  Duhe  of  Marlborough,  1  Law  J.  Chanc.  24. 

The  attendance  of  a  witness  will  not  be  enforced 
by  the  Court  of  Common  Pleas,  in  order  to  enable 
the  Prothonotary  to  tax  a  biU  of  ^sts  arising  in 
that  court,  although  referred  to  him  for  that  purpose 
by  a  Master  in  Chancery.  Protheroe  y.  Thomas, 
8  Taunt.  670. 

On  the  taxation  of  costs,  the  Prothonotary  al- 
lowed for  yarious  sums  expended  in  experiments, 
and  a  compensation  for  loss  of  time  to  scientific  and 
professional  gentlemen  employed  in  making  them, 
with  a  view  to  ascertain  the  increased  risk  or  adyan- 
tage  in  a  new  process  of  boiling  sugar,  by  means  of 
heated  oil,  ana  who  were  called  as  witnesses  at  the 
trial ;  the  Court  directed  him  to  review  his  taxation, 
on  the  ground  that  no  such  allowance  or  compensa- 
tion ought  to  be  made.  Where  the  plaintiff  brought 
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four  MtioDS  agtinst  two  insoniiee  oomptnifle,  for  a 
loss  by  fire,  aod  a  verdict  was  found  for  the  former 
agaimt  each  company,  on  two  of  the  eauaes  only : 
Held,  tbat  costs  were  to  be  apportioned  equally, 
although  these  causes  only  were  set  down  for  trial 
at  the  same  Sittings,  there  being  a  demurrer  pending 
on  the  other.  Secern  ▼•  Olive,  6  6.  Mo.  2S5,  s.  c. 
2B.&B.72. 

The  Prothonotaiy  has  a  discretion  in  the  allow* 
ance  of  expenses  of  plans  made  and  used  for  the  in- 
fonnation  of  the  Court.  Holmei  t.  Holmes,  2  Law  J. 
C.P.  133,  s.  0.  2  Bing.  75,  s.  c.  9  B.  Mo.  158. 

The  Court  will  not  allow  the  costs  of  documentary 
evidence,  procured  by  the  plaintiff,  but  not  read, 
nor  entered  as  read.  Stuart  ▼.  Greenall,  M'Clel. 
705. 

Where  the  judge,  who  tries  a  cause  by  a  special 
jury,  certifies  that  it  was  a  proper  case  for  a  special 
jury,  the  Master  most  allow  the  full  costs  of  the 
jury,  where  the  verdict  is  found  for  the  defendant. 
Broadrieh  v.  Clarhe,  12  Price,  154. 

Where  the  plaintiff  obtained  a  rule  on  the  6th  of 
February,  to  discontinue  the  action  on  payment  of 
costs,  but  the  costs  were  not  taxed  until  the  11th 
of  March :  Held,  that  when  the  costs  were  taxed, 
and  the  judgment  of  discontinuance  entered  up,  it 
related  back  to  the  day  when  the  rule  for  discontinu- 
ance was  obtsined,  and,  therefore,  it  most  be  consi- 
dered thst  the  action  was  discontinued  from  tbat 
period.  Brandt  v.  Peacock,  1  B.  &  C  649,  s.  c.  D. 
&R.  2. 

To  g^und  an  application  to  the  Court  for  an 
order  on  the  Master  to  review  his  taxation  of  costs, 
it  is  not  essential  that  the  undisputed  items  should 
be  brought  into  court  Bagnall  v.  Underwood,  1 1 
Price,  510. 

The  Court  will  not  direct  a  Master  to  review  his 
taxation  of  costs,  unless  the  application  be  sup- 
ported by  an  affidavit  shewing  the  objectionable 
charges,  and  the  grounds  of  objection.  Daniel  v. 
Buhop,  IS  Price,  129. 

The  Master  will  not  be  ordered,  on  motum,  to 
review  his  taxation  of  costs ;  such  an  application 
most  be  made  by  petition.  Anon,  1  Law  J.  Chanc. 
104. 

An  affidavit  is  necessary  on  an  application  for 
leave  to  file  exceptions  to  the  Master's  certificate  of 
the  taxation  of  costs,  and  must  state  the  facts  on 
which  the  exceptions  are  founded ;  and  the  notice 
should  state  the  exceptions  intended  to  be  filed,  and 
the  ground  of  the  exceptions.  Jenkinson  v.  Royston, 
9  Price,  215. 

llie  proper  mode,  in  the  Court  of  Exchequer,  of 
objecting  to  the  Master's  taxation  of  costs  is,  to 
move  upon  affidavits,  stating  the  ground  of  objec- 
tion, for  leave  to  file  exceptions  to  the  report. 
Wright  V.  Souihwood,  1  Y.  &  J.  420. 

Three  days'  notice  must  be  given  to  a  Prothono- 
tary  prior  to  a  motion  for  a  review  of  his  taxation  of 
costs.   Offley  v.  Weaver,  1  Law  J.  C.P.  23. 

An  attorney,  on  the  taxation  of  costs,  should  wait 
at  the  Master's  office,  until  the  matter  is  called  on ; 
and  unless  he  has  done  so,  the  Court  will  not  allow 
the  Master  to  review  bis  tsxation.  Gregory's  ease, 
1  Law  J.  K.B.  5. 

If  a  party,  inadvertently,  does  not  attend  a  taxa- 
tion, the  Court,  if  the  Master  state  tbat  items  might 
have  been  taken  off  by  the  pressnee  of  the  party. 
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will  order  him  to  review  his  taxation.  Anon,  1  Law 
J.  K.B.  56. 

The  Court  refused  to  grant  a  rule  to  compel  the 
Prothonotary  to  review  his  taxation,  where  the 
Prothonotary  refused  to  allow  costs  on  account  of 
gross  misconduct  on  the  part  of  the  plaintiff's  at- 
torney, although  proceedings  hsd  been  stayed  by 
defendant,  under  a  rule  for  staying  them  on  pay- 
ment of  debt  and  costs.  Adams  v.  Statoti,  1  Bing.  69| 
s.  c  7  B.  Mo.  365, 

The  Court  refused  to  direct  the  Master  to  review 
his  taxation  as  to  the  costs  of  certain  proceedhigs, 
which  had  been  set  aside  with  costs,  in  the  absence 
of  proof  that  the  attorney  had  resorted  to  such  pro- 
ceedings maid  fide,  or  from  motives  inconsistent  with 
a  fair  intention  of  the  party.  Lloyd  v.  CrutchUy, 
13  Price,  211. 

Where  exceptions  are  taken  to  the  Master's  cer- 
tiftcateofthe  taxation  of  costs,  on  the  ground  that 
he  has  not  charged  the  solicitor  with  all  the  monies 
received  by  him,  with  which  be  ought  to  have  been 
charged,  and  such  exceptions  are  allowed,  and  tho 
Master  directed  to  review  his  report  in  that  respect; 
the  Court  does  not  give  the  exceptant  the  costs  of 
such  proceedings,  on  the  ground,  that  they  are  ne- 
cessary to  correct  a  mistake  or  misapprehension  of 
the  Msster.    Wright  v.  Southwood,  1  Y.  &  J.  527. 

(6)  O/Attamies*  and  Solicittn-s'  Bills. 

A  special  application  for  the  taxation  of  a  soli- 
citor's bill,  where  all  that  was  sought  might  have 
been  obtained  by  motion  of  course,  refused,  with 
costs.  Anon,  1  Law  J.  Chanc.  104. 

The  Court  has  no  j  urisdiction  to  order  a  solicitor's 
bill  to  be  taxed  on  his  own  application.  Sayers  v. 
Waland,  1  S.  &  S.  97. 

Searching  as  to  whether  satisfaction  has  been  en- 
tered on  the  roll,  whether  issue  has  been  joined,  and 
whether  issue  has  been  docketed  in  an  action  be- 
tween A  and  B,  are  not  taxable  items  within  the 
2  Geo.  2.  Fenton  v.  Correa,  1  R.  &  M.  262.  [Ab- 
bott] 

An  attorney's  bill  for  business  done  in  the  Insol- 
vent Debtors  Court,  is  taxable.  Smith  v.  WattU' 
uwrth,  1  C.  &  P. 615.  [Abbott] 

A  charge  for  filling  up  a  bail-bond  in  an  action, 
is  a  charge  which  renders  tlie  attorney's  bill  subject 
to  taxation.  Feam  v.  Wilson,  5  Law  J.  K,B.  28, 
s.  c.  6  B.  &  C.  86,  s.  c.  9  D.  &  R.  157. 

Where  an  attorney  makes  out  one  bill  ag^nst  one 
of  his  clients,  which  contains  taxable  items,  and  an- 
other against  that  client  jointly  with  others,  which 
has  no  taxable  item,  the  former  does  not  draw  the 
latter  with  it  for  taxation.  Langley  v.  Fumival, 
6  Law  J.  K.B.  330. 

In  an  action  on  an  attorney's  bill  for  "  attending 
A  and  B,  the  proposed  bail  of  the  defendant,  and 
examining  them  as  to  their  competency  to  justify ;" 
and  for  "  attending  the  plaintiff  in  several  actions 
commenced  against  the  aefendant,  and  arranging 
with  him  to  take  a  cognovit  therein :"  The  Court 
held  the  items  taxable.  Watt  v.  Collins,  1  R.  &  M. 
284.   [Best] 

The  Court  ordered  an  attorney's  bill  to  be  taxed, 
because  it  contained  items  for  drawing  a  warrant  of 
attorney,  which  had  not  been  executed.  WiUou  v. 
Gutteridge,  2  Law  J.  K.B.  221,  s.  c.  3  B.  &  C.  157, 
S.C.4D.&R.  736. 
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COSTS — (In  the  Ecclesiastical  Courts). 


An  attorney's  bill  of  costs,  when  he  is  sctiDg  as 
sgeDt  to  another,  employed  by  the  party  in  respect 
of  whose  business  the  agency  charges  have  been 
incorredt  will  not,  on  an  application  of  the  client, 
be  ordered  to  be  referred  to  the  Master  for  taxation. 
Ex  parte  WUdbitri,  8  Price,  677.  • 

An  attorney's  bill,  after  it  has  been  paid,  is  not 
liable  to  taxation,  unless  it  can  be  impeached  on  the 
ground  of  gross  overcharge,  fraud,  or  mistake ;  and 
ihia  rule  is  conclusire,  even  where  it  has  been  paid 
by  truatees  acting  under  a  deed  of  trust  for  sale,  and 
the  taxation  is  applied  for  on  behalf  of  the  cestui  qvs 
trutt  interested  in  the  surplus  arising  from  the 
sale.  WiUdHton,  dem,,  Fofttr$,  voucAset,  iLawJ. 
C.P.25. 

The  Conit  made  an  order,  that  the  bill  of  an 
attorney  should  be  taxed  after  a  trial  had  been  had, 
upon  condition  of  the  party  bringing  the  amount  of 
the  Terdict  into  court.  NuttaU's  cau,  1  Law  J. 
K.B.  154. 

Where,  in  an  action  for  an  attorney's  bill,  the 
defence  insisted  on  was,  that  the  plaintiff  had  been 
OTerpaid,  but  the  plaintiff  obtained  a  verdict, — a 
motion  to  refer  the  bill  to  the  Master  for  taxation 
was  held  to  be  too  late.  Stablu  v.  Bray  thaw,  3 
Law  J.  K.B.  160. 

The  Court  will  not  g^ntan  attachment  against  an 
attorney  for  not  performing  hia  undertaking  to  refund 
money,  upon  his  bill  being  taxed.  The  usual  course 
is,  to  make  the  order  for  taxing  it  a  rule  of 
court.     Morling  v.  Tongue,  1  Law  J.  K.B.  108. 

Where  the  items  disallowed  in  a  crown  solicitor's 
bill,  amount  to  so  large  a  sum  as  to  become  matter 
of  reprobation  by  the  Court,  it  will  not  only  order 
that  the  costs  of  taxation  be  paid  by  the  solicitor  to 
the  defendant,  but  if  he  has  received  the  whole  bill 
by  sums  paid  him  in  advance,  will  order  him  to 
refund  the  difference  with  interest.  Delay  in  a  gross 
case  of  this  description  will  not  deprive  the  appli- 
cant of  his  right  to  relief.  Rex  v.  Bach,  9  Price, 
349. 

Where  a  hill  for  costs  delivered  by  a  solicitor  was 
taxed  after  his  death,  and  more  than  a  sixth  part 
was  deducted  :  Held,  that  his  executrix  was  not 

liable  to  pay  the  costs  of  taxation.    Mitier,  r, , 

4  Law  J.  Chano.  71,  s.  c.  2  S.  &  S.  463,  as  In  re 
CoU. 

But  where  an  action  was  brought  on  an  attorney's 
bill  by  the  executor,  instead  of  the  surviving  part- 
ner, and  the  Master  having  deducted  less,  but  having 
allowed  credit  for  a  sum,  which,  with  the  deduction, 
amounted  to  more  than  a  sixth :  It  was  holden,  that 
the  costs  of  taxation  were  to  be  paid  by  each  party. 
Gale  V.  Parhingtm,  1  M'Clel.  &  Y.  354. 

Where  an  attorney's  bill  is  reduced  by  tsxation 
more  than  one-sixtb,  the  Court  have  no  discretion ; 
because  the  statute  provides,  that  the  attorney  is  to 
pay  the  costo.    BiehMn*  y.  WottUot,  8  D.  &  R.  589. 

After  action  brought  on  an  attorney's  bill,  the  de- 
fendant obtained  an  order  to  tax,  and  more  than  a 
sixth  was  straok  off  it :  Held  that  he  waa  not  en- 
titled to  the  coata  of  taxing.  Batten  y.  BuUard,  6 
Law  J.  C.P.  115,  s.  0.  4  Bins.  561. 

Where  theProthonotary  refused  to  allow  costs,  on 
sccount  of  gross  misconduct  on  the  part  of  the 
plaintiff's  attorney,  the  Court  refnaed  a  rule  for  the 
Prothonotary  to  review  his  taxation,  though  de- 
fendant had  stayed  proceedings  under  a  rule  for 


staying  them  on  payment  of  debt  and  costs,  Adams 
y.  Statout  1  Bing.  69,  s.  c.  7  B.  Mo.  365. 

An  attorney,  who  is  entitled  to  the  costs  occasioned 
by  the  taxation  of  his  bill,  must  apply  for  them  at 
the  time,  or  he  cannot  recover  them  by  motion  after 
making  a  subsequent  settlement.  Whitfieid  v.  Jamet, 
1  Bing.  f07,  s.  c.  7  B.  Mo.  365. 

On  the  taxation  of  costs  before  the  Master,  an 
attorney's  clerk  admitted,  that  the  suit  in  which 
the  costs  were  taxed  was  conducted  by  his  employer 
from  motives  of  charity,  on  behalf  of  the  plaintiff: 
Held,  that  the  admission  of  the  derk  was  sufficient 
to  bind  his  master.  Aehbowm  y.  Price,  1  D.  &  R. 
N.P.C.  48. 

In  consequence  of  a  groundless  claim  of  an  admi- 
nistratrix to  free  bench  out  of  her  intestate's  copy- 
hold estate,  she  is  made  defendant  in  a  suit :  under 
an  order  of  reference  to  take  an  account  of  the  costs 
and  expenses  incurred  by  her  solicitor,  in  his  cha- 
racter of  solicitor  to  her  as  personal  representative 
of  her  intestate,  the  Master  most  allow  the  costs  of 
that  suit,  and  has  no  authority  to  disallow  them, 
because  he  may  think  that  the  suit  was  occasioned 
by  the  improper  claims  of  the  administratrix  herself. 
Watkim  v.  Maule,  1  Law  J.  Chanc.  8t. 

(K)  Payment  OF,  HOW  enforced. 

In  order  to  discharge  a  plaintiff  out  of  custody  for 
costs,  it  must  appear  that  they  had  been  paid  for 
him.  W  here,  therefore,  the  affidavit  only  stated  that 
they  had  been  paid  tn  the  defendant  by  the  treasury : 
Held  insufficient.  Butt  v.  Coitant,  6  B.  Mo.  65,  s.*c. 
3  B.  &  B.  3,  s.  c.  1  Gow.  86. 

Where  a  person,  not  a  party  to  the  suit,  is  ordered 
to  pay  costs,  a  motion  for  a  tour  day  order  or  com- 
mitment must  be  preceded  by  motion.  In  re  Par- 
tington, 6  Mad.  71. 

The  Court  will  not  interfere  in  a  cause,  merely 
for  the  purpose  of  disposing  of  the  costs,  where  the 
subject  of  the  suit  has  been  disposed  of  out  of  court. 
Robertt  V.  Robertt,  1  S.  &  S.  39. 

It  is  not  compulsory  that  an  attorney  should  sue 
in  a  court  of  requeats,  unless  his  privilege  of  suing 
in  the  superior  court  is  taken  away  by  expreas 
words ;  hence,  vAere  an  attorney  of  the  Court  of 
Common  Pleas  sued  by  attachment  of  privilege,  and 
recovered  less  than  5/.,  the  Court  would  not  restrain 
him  from  taking  out  execution  for  costs.  Jahnean  y. 
Bray,  5  B.  Mo.  6«t,  s.  c.  2  B.  &  B.  698. 

(L)  In  the  Ecclesiastical  Courts. 

Where  a  party  succeeds  in  establishing  a  dis- 
puted interest,  he  is  entitled  to  costs.  Nertkey  y. 
Cock,  te  Add.  294. 

Where  a  party  intervening  in  a  cause,  alleges 
that  he  will  proceed  no  farther,  it  is  a  matter  of 
course  to  gpve  costs,  unless  some  special  facts  are 
laid  before  the  Court  to  ahew  that  he  is  not  liable. 
Hunter  v.  Balmet,  3  Phil.  260. 

An  executor  under  a  prior  will,  may  pat  an  exe- 
cutor under  a  subsequent  will  upon  the  most  solemn 
proof  as  to  its  validity ;  but  if  the  executor  of  the 
tbnner  will  cannot  prove  his  case,  he  is  liable  to 
costs.     Mamfieid  y.  Skaw,  3  Phil.  22. 

The  Court,  upon  an  application  after  an  appeal, 
will  not  compel  the  payment  of  costs  incurred  in 
the  court  below.    Brtsee  y.  Brieee,  3  Phil.  38. 

The  obligttioii  OB  a  puty  to  pay  costs  pnnraant 
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to  t  monition,  mider  particalar  cireanstaiices,  will 
not  he  dispensed  with,  by  the  ptrty  to  whom  such 
easts  were  due  binding  himself  by  an  agent  out  of 
court  to  waire  them. 

The  expense  of  a  monition  for  payment  of  costs 
alwajrs  added  in  the  taxation ;  and  if  such  monition 
iM  not  obeyed  in  the  fiist  insUnce,  the  further 
necessary  expenses  fall  on  the  party  whose  neglect 
or  refusal  to  ob^  in  the  first  instance  occasioned 
them.     Coatet  ?.  Bnncn,  1  Add.  S45,  S51. 

Where  a  party  is  put  in  contempt,  and  proceed- 
ings are  had  against  him  merely  as  a  pttnam,  he 
may  be  condemned  in  costs  of  that  suit,  whether  it 
be  a  criminal  or  civil  suit.  Fortter  ?.  Forster,  1  Add. 
46t ;  see  Bridpoater  r.  Crutehley,  1  Add.  473. 

Where  a  suitor  prays  to  be  heai^  vpott  ituufficient 
grounds,  the  Court  is  bound  to  reject  such  a  petition 
with  costs.     Thomas  r.  Maud,  1  Add.  481. 

Where  a  party  has  been  committed  for  non-pay- 
ment of  costs,  but,  in  consequence  of  the  process 
being  erroneous,  is  released,  the  Court,  at  the  appli- 
cation of  the  party  to  whom  they  are  due,  will  con- 
sider itself  bound  to  direct  a  new  monition  for 
payment  of  them.    Austen  r.  Dugger,  1  Add.  307. 
Where  a  next  of  kin  calls  for  proof,  per  testm,  of  a 
win,  and  merely  intorrogates  the  witoesses produced 
in  support  of  it,  he  is  not  liable  to  coats  for  it;  at 
least,  under  ordinary  circumstances.     Aliter,  in  the 
case  of  a  mere  legatee  under  a  former  will,  whom 
the  Court,  as  it  may,  is  at  all  times  disposed  to  con- 
demn in  costs,  wholly  or  in  part,  where,  in  potting 
the  executors  of  a  latter  will  on  proof,  prr  testes,  of 
such  latter  will,  he  so  interrogates  (although  he 
merely  interrogates)  the  witness  in  support  of  it,  ss 
to  msnifest  any  spirit  of  Taxation,  or  undue  litiga- 
tion oo  his  part.     Ur^uhart  t.  Fricker,  S  Add.  56. 
In  all  suits  of  nullity  of  marriage  brought  by,  or 
on  the  part  of,  the  husband,  the  wife,  rf« /aero,  is 
regularly  entitled,  as  well  to  alimony  pending  suit, 
ss  to  payment  of  all  such  costs  as  she  incurs  in  her 
defence.  Hence,  the  costs  of  the  defence,  are  (in  the 
first  instance,  at  least,)  as  necessary  a  charge  upon  the 
husband's  funds,  as  are  those  of  the  prosecution  of 
erery  such  suit :    and  this,  although  fraud  in  pro- 
curing the  marriage  is  expressbr  charged  upon  the 
wife  in  the  libel ;  and  although  costs  are  prayed  in 
the  libel  (and  may  ultimately  be  awarded  by  the 
Court)  against  the  wife.     Farl  of  Portsmouth  r. 
Countess  of  Portsmouth,  3  Add.  63. 

(M)  Iw  THE  Court  or  Admiralty. 

Costs  and  damages  seem  incident  to  a  aentenoe 
of  restitution,  where  there  has  been  no  probabU 
ground  of  seizure,     Barossa,  I  Hag.  75. 

Condemnation  of  a  proctor  in  ^ft  costs  created  by 
the  introdoction  of  irrelevant  matter,  owing  to  his 
unfair  representation.    Frederick,  1  Hag.  ««5. 
.  Partial  allowances,  no  impeachment  of  a  prerious 
title  to  coste.     Tartar,  1  Hag.  14. 

(N)  In  Criminal  Cases. 

Wliere  an  indictment  is  preferred  at  the  Sessions, 
and  remored  into  the  King's  Bench  by  certiorari  by 
the  prosecutor,  he  is  not  entitled  to  costs  under  the 
7  Geo.  4,  e.  50.  Bex  y.  Richards,  6  Law  J.  M.C. 
104,  8.  c  8  B.  &  C.  4«0. 

Where  a  prosecution  had  been  carried  on  by  sob- 
seriptioii,  and  it  did  not  appear  that  the  penoasin 


whose  name  it  was  carried  on  had  personally  inconed 
either  expense  or  liability ,~it  was  held,  that  they 
were  not  entitled  to  coste  as  "  prosecutors,"  under 
the  stet.  5  W.  &  M.  c.  11 ,  s.  3. 

Whether  the  relations  of  a  deceased  person,  whose 
body  has  been  disinterred  for  the  purpose  of  dissec- 
tion, and  who  prosecute  the  offender,  sre  "parties 
grieved,"  under  that  stetote— -9««re.  Rtx  ▼.  Cook, 
6  Law  J.  M.C.  5«,  a.  c.  1  M.  &  R.  5«6. 

If  sn  indictment  be  quashed  by  a  judge,  who  will 
not  try  it,  because  there  are  defecto  apparent  on  the 
face  of  it,  and  nothing  ia  said  about  coaU,  and  after- 
wards another  bill  for  the  same  offence  be  found, 
the  Court  will  not  order  the  prosecutor  to  pay  the 
coste  of  the  6nt  indictment.  Rex  r.  rrasMoms. 
3Law  J.  K.B.  57,  s.  c  5  D.  &  R.  413. 

On  indictments,  the  Court  of  King's  Bench  has 
neither  power  to  compel  the  defendant  to  go  before 
the  Master,  nor  to  give  the  prosecutor  ooste.  Rag 
T.  Riehardsou,  6  D.  &  R.  141. 
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The  Court  intimated  to  the  counsel,  that,  in  the 
absence  of  their  clients,  they  ought  to  take  upon 
themselres  the  responsibility  of  going  on,  or  sending 
the  matters  in  dispute  to  a  reference.  Anon.  1  Law 
J.  K.B.  117. 

If  counael,  having  to  argue  a  special  case,  do  not 
attend  on  the  day  appointed,  judgment  will  be 
given  in  their  absence,  and  the  case  will  not  be  re- 
stored, although  it  appears  that  their  attendance 
waa  necessary  in  another  court.  Harber  v.  Rand, 
9  Price,  53. 

Counsers  name  need  not  be  repeated  if  there  is 
no  new  engrossment,  on  any  amended  bill  signed 
by  the  same  counsel  who  signed  the  draft  of  the 
original  bill.  Webster  v.  Threlfall,  1  Law  J.  Chano. 
6%,  74,  109,  &  c.  1  S.  &  S.  135. 

Communications  with  professional  men  relating 
to  a  cause  being  privileged  from  disclosure, — it  was 
holden,  that  the  reUiner  of  a  counsel  in  a  cause  was 
within  the  preceding  rule.  Foote  r.  Hayne,  1  C.  &  P. 
545,  s.  c.  1  R.  &  M.  105.  [Abbott] 

Qiuere — Whether  an  admission  made  by  counael, 
in  his  addreas  to  the  jury,  that  part  of  his  client's 
demand  had  been  satiafied,  is  receivable  in  evi- 
dence, if  his  client  heard  it,  and  made  no  objection 
to  it  at  the  time.  Colle/ige  v.  Horn,  3  Law  J.  C.P. 
184,8.0. 3  Bing.  119,  s.  c.  10  B.  Mo.  431. 


COURTS. 
[See  Jurisdiction.] 

The  Vice  Chancellor  of  England  has  no  authority 
to  disturb  or  alter  any  order  or  decree  made  in  Scot- 
land.  Cruiekshank  ▼.  Robarts,  6  Mad.  105. 

The  Lord  Chancellor  exereising  a  visitonal  juris- 
diction, is  not  bound  down  by  any  regular  and  exact 
forms  of  proceeding.     The  Case  of  Queen's  ColUga, 

Cambridge,  1  Jao.  19.  .    ,^,    .     •    i-  ^ 

A  party  who  applies  to  the  equitable  junsthctioa 
of  a  <^urt  of  Uw,  cannot  afterwards  come  to  a^urt 
of  equity  for  simUar  roUef.   Mego  v.  Mego,  3  i-aw  j  , 

*^c^  of  Ki»g'.  l^^  yna.  it  ik,j  *i>inK 
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proper,  interfere,  on  motion,  in  those  cases  where, 
in  former  times,  an  audita  auerela  could  be  sustained. 
PiitUr  ▼.  Allen,  1  Law  J.  K.B.  64. 

The  jurisdiction  of  the  Court  of  Common  Pleas 
does  not  extend  to  bring  a  defendant  up,  out  of  a 
criminal  custody,  in  order  to  remand  him.  Freenutn 
r,  Weston,  I  Law  J.  C.P.72,  s.  c.  1  Bing.  221. 

The  appeal  against  a  decision  of  the  County 
Court  of  a  county  palatine,  must)  in  the  first  in- 
stance, be  to  the  Court  of  Common  Pleas  thereof. 
Jetoett  T.  Summoni,  3  Law  J.  K.B.  220. 

Since  the  57  Geo.  3,  the  Court  of  Exchequer  is 
like  the  Court  of  Chancery,  open  as  a  court  of 
equity  during  the  year.  Joseph  t.  Simpson,  10 
Price,  2.5. 

Therefore  the  Lord  Chief  Baron  ma^  take  mo- 
tions for  special  injunctions  during  vacation.  Tucker 
▼.  Sanger,  10  Price,  132,  a.  c.  1  M;Cle'1.424;  Creu^ 
well  T.  Leng,  ibid.  133 ;  Williamitm  ▼.  Thampton, 
ibid.  134  ;  Righy  y.  DrakeUy,  ibid.  134. 

A  court  of  equity  may  grant  a  compensation — 
that  power  being  ancillary  to  its  authority  to  en- 
force contracts.    Netoham  t.  May,  M'Clel.  511. 

A  question  as  to  the  jurisdiction  of  the  Ecclesi- 
astical Court  ought  not  to  be  raised  on  motion. 
Telfordy,  Morrison,  2  Add.  321. 

Letters  of  request  from  a  bishop's  commissary 
lie  to  the  Court  of  Arches.  Burgoyve  r.  Free,  2 
Add.  405. 

An  affidayit,  sworn  during  the  term,  is  suflScient 
to  bring  the  subject  before  the  Court  as  "  depend- 
ing" during  the  term,  within  the  words  of  the  royal 
warrant,  giving  the  Court  jurisdiction  after  term  as 
to  matters  so  "  depending."  Ex  parte  Smith,  4  Law 
J.  K.B.  57,  s.  c.  7  D.  &  R.  382. 

Quare — Whether  the  Court  of  Chancery,  when 
deciding  on  a  plea,  has  jurisdiction  to  determine  to 
which  party  a  dignity  belongs  1  Strathmare  r.  Strath' 
more,  2  J.  &  W.  541. 

Although  it  is  highly  useful  in  legal  questions  to 
resort  to  Uie  assistance  of  courts  of  law,  yet  courts 
of  equity  are  not  bound  to  adopt  the  opinion  of  those 
courts  to  which  they  send  for  advice.  Lantdowne  v. 
Lansdowne,  2  Bligh,  60,  86  :  8.  P.  Maxwell  y.  Ward, 
1 1  Price,  3. 

A,  being  entitled  to  a  sum  of  300/.  secured  on 
the  poor's  rates  of  the  parish  of  S,  in  the  manner  re- 
quired by  a  private  act  of  parliament,  receives  the 
interest  up  to  1802,  but  does  not  make  any  claim  or 
receive  any  payment  from  1802  to  1812  :  in  the 
meantime,  in  1810,  an  act  had  been  passed,  repeal- 
ing the  former  act,  under  which  the  money  had  been 
lent,  but  providing,  that  the  debts  and  liabilities, 
contracted  under  the  old  act,  should  be  paid  by  the 
commissioners  appointed,  and  under  the  authorities 
given  them  by  the  new  act ;  and  also  providing, 
that  the  commissioners  should  sue  and  be  sued  by 
their  clerk.  A  files  a  bill,  praying  an  aoeonnt  of 
what  is  due  to  him  for  interest  on  the  bond,  payment 
of  what  shall  be  found  due  to  him,  and  the  appoint- 
ment of  a  receiver :  Held, 

That  a  court  of  equity  will  not  grant  him  any 
relief. 

Clauses  in  the  act,  providing  that  persons  ag* 
grieved  by  the  commissioners  should  appeal  to  the 
quarter  sessions,  and  that  a  certain  notice  should  be 
given  before  any  action  was  commenced  against 
tiiem,  do  not  apply  to  a  bill  filed  under  tn^  circum- 


stanoes  for  equitable  relief.  Drewry  t.  Bomsi,  5  Law 
J.  Chanc.  47,  s.  c.  2  Rnss.  94. 

A  court  of  equity  will  interfers  to  correct  a  foimal 
instrument  in  which  a  mistake  has  occurred ;  but  it 
is  npon  very  clear  evidence,  generally  written  evi- 
dence; as,  where  a  marriage  settlement,  executed  in 
pursttsnce  of  previous  articles,  does  not  follow  the 
terms  of  the  articles.  Hodgson  ▼•  Hancock,  1  Y.  & 
J.  317. 
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COVENANT. 

A)  Construction  op. 

B)  Valid  or  Void. 

(C)  What  shall  run  with  the  Land. 

(D)  In  Leases.    [See  Lease.] 

(E)  Action  of,  where  maintainable. 

(F)  Pleadings  and  Evidence. 

(G)  Where  ENFORCED  or  relieved  against 

in  Equity. 


(A)  Construction  op. 

Covenants  are  construed  the  same  in  equity  as  at 
law.   Maiwell  v.  Ward,  M'Clel.  464. 

A  covenant  to  furnish  a  good  title  may  be  quali- 
fied, and  restricted  by  a  subsequent  covenant  for 
quiet  enjoyment.  Milner  v.  Horton,  M'QeL  &  Y. 
647. 

Where  a  covenant  is  against  the  acts  of  particular 
persons,  it  extends  to  illegal  as  well  as  legal  acts 
done  by  them*  Fowle  v.  Welsh,  1  Law  J.  K.B.  17, 
8.  c.  1  B.  &  C.  29,  s.  0. 2  D.  &  R.  133. 

A  covenant  that  a  man  has  not  '*  pennitted  or 
suffered"  any  act  which  has  a  certain  effect,  is  oon- 
sistent  with  his  having  previously  consented  to  such 
an  act  by  another  person,  his  own  consent  not  being 
a  necessary  impediment  to  the  transaction.  Hcbson 
V.  MiddUton,  5  Law  J.  K.B.  160,  s.  o.  6  B.  U  C. 
295. 

The  words  *'  for  and  notwithstanding  any  act 
done  by  the  covenanter,"  which  in  genenl  restrict 
the  covenant  to  his  own  acts,  may  be  rejected, 
where,  from  the  <^text,  and  the  aubject-matter,  it 
appears  that  such  a  restriction  was  not  intended. 

Accordingly,  in  an  assignment  of  outstanding 
debts,  the  covenantor  covenanted,  that,  "  for  and 
notwithstanding"  any  act  done  by  himse^,  it  should 
be  lawful  for  the  assignee  to  receive  the  debts  with- 
out any  let,  suit,  interruption,  or  denial  of  the  as- 
signee, hit  eieeutors  or  adminiitratort,  or  amy 
person  claiming  under  him  or  them.  After  the 
death  of  the  covenanter,  his  executor  received  one 
of  the  debts  assigned:  Held,  that  the  restrictive 
words  in  the  covenant  might  be  rejected  :  and  that 
the  executor  was  liable  to  an  action.  Belcher  t. 
Sikes,  6  Law  J.  K.B.  14,  a.  c.  8  B.  &  C  185. 

Where  the  assignor  of  a  term  covenanted,  amongst 
other  things,  that  he  had  not  done  any  act  whereby, 
&c.,  but  that  the  lease  was  good,  valid,  and  subsist- 
ing, "  and  that"  he  had  good  right,  title,  &e.  with  a 
covenant  for  further  assurances: 'Held,  after ojer 
of  the  indenture  upon  demumr  to  a  declaration, 
setting  out  only  the  latter  part  of  the  covenant,  vis. 
for  good  title,  that  the  latter  part  of  the  covenant 
was  referable  to  the  first,  and  connoted  with  it  bv 
the  words  *<  ud  that"  -,  it  wu  therofore  coofinea 
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to  sets  done  by  tbe  dftfendaat  alone.    Foord  t. 
WiUtm,  8  Taunt.  543,  s.  o.  2  B.  Mo.  59t. 

Where  a  party  ooTenaated  that  lo  long  at  tbe  de- 
fendant aboold  continue  and  be  in  actual  receipt  of 
tbe  profits  of  a  rectory,  she  would  pay  a  yearly  aum 
during  tbe  life  of  the  rector,  by  two  half-yearly  pay- 
ments :  Held,  a  corenant  for  the  payment  of  such 
yeariy  aum,  whilst  the  corenantor  la  in  receipt  of 
the  profits  during  the  life  of  the  rector,  and  -not 
whilst  he  is  merely  in  receipt  of  the  profits.  Combe 
▼.  Jamis,  %  Chit  700. 

On  a  demurrer  to  a  declaration  at  the  suit  of  the 
heir  of  a  party  to  whom  premises  had  been  con* 
yeyed,  on  a  corenant  that  tbe  defendant,  with  bis 
eldest  son  when  of  age,  should  suffer  a  recorery, 
and  execute  such  other  assurances  as  counsel  should 
adrise:  It  was  holden,  first,  that  notice  to  the  co- 
venantor,, of  the  applicant'a  title,  was  not  necessary. 
Secondly,  that  no  request  to  the  son  waa  requisite. 
Thirdly,  that  the  wonla  **  as  counsel  shall  adyise," 
did  not  apply  to  the  covenant  to  suffer  a  recovery, 
but  only  to  '*  other  aasoraooes."  Bikhi  v.  Dymoke, 
3  Law  J.  C.P.  140,  a.  c  3  Bing.  105,  s.  c.  9  B.  Mo. 
£05. 

Defendant  covenanted  "  not  to  permit  or  suffer 
any  warehouse-door  to  be  opened  or  put  out  to  the 
front  of"  a  certain  street :  Held,  to  extend  to  every 
warehouse  he  might  have,  whether  before  or  after 
the  conveyance,  or  in  the  occupation  of  another,  or 
to  a  door  not  level  with  the  front  of  the  street 
Mayor  of  Liverpool  v.  TomUnton,  7  D.  &  B«  556. 

A  man  makes  a  settlement  of  Black  Acre,  under 
which  his  children  take  each  a  vested  remainder  in 
fee,  in  their  respective  shares  of  it ;  and  he  oove- 
nsnts  that  he  shall,  by  his  last  will  or  otherwise, 
give,  devise,  and  bequeath,  all  other  bis  real  estates 
to  his  children  and  their  heirs,  share  and  share  alike: 
at  the  time  of  his  death,  the  father  was  seised  in  fee 
of  two-tenths  of  the  settled  estate,  which  he  had 
acquired  by  devise  from  a  deceased  child :  Held, 

That  the  covenant  extended  to  those  two-tenth 
shares  of  the  settled  estate. 

Held  alao,  that  such  a  covenant  operates  at  the 
teatator's  death  for  the  benefit  of  such  children  only 
as  are  then  alive.  Needham  v.  Smith,  6  Law  J. 
Chanc.  107.  • 

The  plaintiff,  by  indenture,  reciting  that  he  had 
for  many  years  carried  on  the  trade  of  a  fish-factor, 
&c.,  and  that  he  had  an  interest  in  certain  fisheries 
in  Scotland,  assigned  to  the  defendant,  a  certain 
branch  of  bis  trade,  together  with  his  interest  in  the 
fisheries,  with  a  covenant  that  he  would  not  in  any 
manner  interfere  therewith :  and  the  defendant 
thereupon  consented  to  pay  to  the  plaintiff  an  an- 
nuity of  250/.  In  an  action  by  the  plaintiff  for  the 
non-payment  of  the  annuity,  the  defendant  pleaded 
that  the  plaintiff  did  interfere  with  the  trade  which 
he  had  assigned  to.the  defendant :  Held,  bad  on  de- 
murrer,— the  covenant  by  the  defendant  to  pay  the 
annuity,  and  that  by  the  plaintiff,  not  to  interfere 
with  the  branch  of  the  trade  assigned,  being  distinct 
and  independent  covenants,  for  the  breach  of  either 
of  which  separate  actions  might  be  maintained ;  and 
A's  covenant  not  to  interfere,  could  not  be  considered 
as  a  condition  precedent,  as  it  formed  only  a  part  of 
the  consideration  for  the  annuity.  Carpenter  v. 
CrotmooU,  6  Law  J.  C.P.  37,  s.  c.  4  Bing.  409,  8.  o. 
1  M.  &  P.  66. 


(B)  Valid  or  Void. 

The  plaintiffs,  being  possessed  of  nine  sixteenth 
parts  of  an  East-India  ship,  and  being  managing 
owners  of  her,  sold  five  sixteenth  parts  to  the  de- 
fendant, who  was  a  naval  officer. 

In  the  deed  were  the  following  covenants : — 
That  the  plaintiffs  should  eontiuuo  to  be  mananng  g 
owners  of  the  ship  as  long  as  they  should  faitbtully  .J 
conduct  tbe  concerns  of  her  j  t^at,  after  the  ship  had 
completed  her  then  voyage,  the  defendant  should  be 
appointed  to  tbe  command  of  her  in  all  future  voy- 
ages ;  that  the  plaintiffs  should  appoint  his  successor 
upon  terms  to  be  approved  of  by  the  executors  of 
the  defendant;  that  tbe  plaintifis,  as  managing 
ownera,  should  be  paid  a  commission  on  the  money 
to  be  expended  by  them ;  that  they  should  keep  the 
books  of  account ;  that  they  should  divide  the  pro- 
ceeds of  the  ship  rateably  among  the  owners  ;  that 
tbe  plaintiffs  should  be  employed  by  the  defendant 
as  his  agents  in  the  concerns  of  the  ship,  and  to 
effect  the  insurances ;  that  the  plaintiffs  should  have 
the  right  of  nominating  all  the  officers  to  serve  on 
board  tbe  ship ;  and  that,  if  the  defendant  or  his  ex- 
ecutors sold  his  shares,  the  puvehaser  shoold  be 
bound  to  the  performance  of  the  same  covenants : 
The  Court  held,  that  the  deed  was  of  itself  bad  in 
law.  Card  v.  Hope,  2  Law  J.  K.B.  96,  s.  c.  «  B.  &  C. 
661,  s.  c.  4  D.  &  R.  164. 

(C)  What  shall  run  with  the  Land. 

A,  being  seised  of  a  mill  and  certain  premises, 
lessed  the  premises  to  B,  yielding  and  paying  cer- 
tain rents,  and  doing  suit  to  the  mill,  by  grinding 
all  such  com  there  ss  should  grow  upon  those  pre- 
mises. A  subsequently  devised  the  premises  and 
the  mill  to  C,  who  brought  an  action  upon  the  im- 
plied covenant,  against  the  representive  of  B  for  not 
grinding  the  com  at  the  mill :  Held,  that  the  reser- 
vation of  the  suit  to  the  mill  was  a  apecies  of  rent, 
and  that  the  implied  covenant  was  one  running  with 
the  land  as  long  aslhe  premises  and  the  mill  be- 
longed to  the  same  person,  and,  therefore  the  action 
was  well  brought.  Vivyan  v.  Arthur,  1  Law  J. 
K.B.  138,  s.  c.  3  D.  &  R.  670,  s.  c.  1  B.  &  C.  410. 

A' covenant,  by  a  vendor,  to  furnish  tbe  vendee  of 
lands  with  the  title-deeds,  is  a  covenant  which  runs 
with  the  land,  for  tlie  benefit  of  the  purchaser. 
Barclay  v.  Baiue,  1  S.  &  S.  449. 

(E)  Action  of,  where  maintainable. 

To  create  a  covenant  in  a  deed,  the  word  covettant 
need  not  be  specifically  introduced ;  hence,  where  it 
was  agreed  that  A  B  should  retire  from  a  mercantile 
e8UbliBhment,and  C  D  and  £F  should  continue  the 
business  in  partnership,  and  that  A  B  should  ad- 
vance two-thirds  of  the  capital  required  to  C  D,  and 
£F  the  other  third;  and  the  deed  between  the 
parties  stated,  among  other  stipulations — "  Whereas 
an  account  of  all  the  debts  of  A  B,  in  his  business  of 
a  merchant,  has  been  this  day  taken,  and  the  balance 
in  bia  favour  amounte  to  58,033/. :  and  whereas  it 
has  been  agreed  by  and  between  A  B,  CD,  and 
£  F,  that  the  whole  of  the  debts  aod  credits  of  A  B 
shall  be  received  and  paid  hv  C  D  and  £  F ;  and 
that  the  balance  of  38,033/.  shall  be  accounted  for 
and  paid  by  them,  in  manner  hereinafter  mentioned ; 
and  A  B,  by  indenture,  hath  assigned  the  debU  and 
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crediUi  to  ibem ;  this  indentare  further  witiMsseth, 
that  it  is  agreed,  in  consideration  of  If  ,000/.  paid 
to  A  B  by  £  F,  and  for  raising  24,000/.  ss  C  D 
junior^s  share  of  the  capital,  the  sum  of  36.00M., 
part  of  the  38,033/.,  is  to  be  retained  by  C  D  and 
£  F,  and  the  remaining  2,033/.  paid  to  A  B  by  in- 
stalments, at  six,  twelve,  and  eighteen  months ;  snd 
if  sny  of  the  debts  shall  prove  tiad,  the  loss  shdl  be 
borne  by  C  D  and  £F  :"  The  Court  held,  that  an 
action  of  covenant  was  clearly  maintainable  on  the 
preceding  claose  against  C  D  and  £  F,  for  non*pay- 
ment  of  the  debts  due  from  A  B,  at  the  time  of  his 
retiring.  Saltoun  v.  Htmstoun,  9  Law  J.  C.P.  93, 
a.  c.  1  Bing.  433,  s.  c.  8  B.  Mo.  546. 

On  a  covenant  made  with  a  man  and  his  heirs,  ths 
covenant  running  with  the  land,  his  executors  cannot 
sue,  unless  they  shew  either  a  breach  in  the  lifetime 
of  their  testator,  or  that  the  breach  has  been  the 
mesne  of  damnifying  the  personal  estate.  Samppm 
V.  Eaiterby,  5  Law  J.  K.6.  291. 

(F)  Pleadinos  and  Evidence. 

Covenant  by  the  defendant  to  permit  snd  suffer 
the  oovenantee,  **  peaceably  and  quietly  to  enjoy," 
&c.  a  certain  annuity  secured  on  premises,  demised 
by  defendant  for  a  term  to  trustees  for  the  purpose 
of  such  security,  and  for  raising  out  of  those  pre- 
mises, either  by  mortgage  or  sale,  a  sum  of  money 
to  be  paid  by  the  annuitant;  and  that  the  covenantor 
would  not  hinder,  molest,  or  disturb  him,  in  the 
peaceable  enjoyment,  &c.,  and  wautd  do  all  lueh 
jurther  and  other  lawful  awi  reaionabU  aeti  and 
thingi,  dnieet,  conveyances,  and  assurances  in  the 
lsw,yor  the  further  and  better  granting,  and  $ecuring, 
&c.  ss  should  be  reouired.  Breaehet — That  (an 
arrear  of  annuity  having  accrued,)  the  defendant 
did  not  permit  the  plaintiff  (the  oovenantee)  to 
enjoy,  &c..  but,  on  the  contrary*  prevented,  mo- 
lested, and  disturbed  him  in  this,  to  wit,  thst,  sl- 
thougb  requested  to  do  a  reatonijjle  act  for  the  further 
securing,  &c.,  that  ia  to  ssy,  that  the  defendant 
(the  covenantor)  should  direct  the  trustees  to  raise, 
levy,  and  pay  to  plaintiff  the  said  arrears  and  sum 
of  money,  &c,,  yet  he  would  not,  &e. ;  and  that 
although  requested  to  dkeet  the  trustees  to  take  up 
money  on  mortgage  of  the  ssid  premises, .  for  the 
purpose  of  paying,  &c.,  and  to  Join  therein,  and  de- 
liver up  tbedeed8,wottld  not,  &c. :  Held,  ill  assigned, 
the  refusal  to  direct  not  being  an  act  of  molestation  ; 
for  the  coTenant  not  being  personal  in  that  respect, 
snd  it  not  being  shewn  that  the  act  required  to  be 
done  by  the  defendant  was  such  a  necessary  set,  ss 
that  the  annuity  could  not  be  enjoyed  without  its 
being  done  on  his  part,  and  that  he  was  consequently 
under  sn  obligation  to  give  such  direction,  it  whs 
not  broken  by  such  refusal.  Judgment  arrested. 
Such  an  objection  is  not  cured  by  s  judgment  by 
default,  if  cured  sfter  verdict.  Warn  v.  Biekford, 
9  Price,  43. 

In  assigning  a  breach  of  a  special  covenant  that 
the  premises  should  be  ssved  and  indemnified  from 
all  charges  and  incumbrances,  &c.,  it  ieems  thst  it 
is  sufficient  to  sllege  that  the  evictor,  "  being  law* 
fully  and  rightfully  entitled  *'  to  a  rent  issuing  out 
of  Ibe  premises,  csused  a  distress  to  be  msde  there- 
on ;  but  if  the  plaintiff  undertakes  to  set  out  the 
aiticulars  of  the  evictor's  title,  and  it  appears  to 


be  bad,  a  demnrrer  may  be  loftained*    Miiner  v. 
Herton,  M'Clel.  647. 

It  is  usnsl  to  serve  the  defendant  with  a  copy  of 
the  further  breeches  suggested  on  the  roll,  pursuant 
to  therS  &  9  Wm.  3,  c.  11,  previous  to  the  execu- 
tion of  the  writ  of  inquiry.  CilUngham  v.  WaAett, 
M'Clel.  568. 

Where,  in  an  action  of  eovenant  against  the  as- 
signee of  the  lessee,  for  not  repsiring,  the  premises 
were  stated,  in  the  declsration,  to  be  sitoste  within 
the  liberties  of  Berwick-upon-Tweed,  and  the  venue 
was  laid  in  the  county  of  Northumberland :  Held, 
that  it  should  have  been  laid  in  the  borongh  of  Ber- 
wick, as  it  formed  no  part  of  the  county  of  North- 
umberland. Mayor  of  Berwick  v.  Shanks,  4  Law  J. 
C.P.  1.^2,  s.  c  3  Bing.  459. 

Where,  in  covenant,  the  plsintiff  declared  that  the 
defendant  had  engaged  himself  as  the  clerk,  book- 
keeper, and  traveller  of  the  plaintiff,  for  a  term  that 
was  not  expired  ;  and  that,  during  such  term,  the 
defendsnt  was  not  to  be  employed  for  any  one  else, 
without  the  plaintiff's  consent  in  writing ;  and  that, 
by  an  indenture,  made  between  the  plaintiff  and  the 
defendant,  (one  part  of  which  the  plaintiff  brought 
into  court,)  the  defendant,  for  tlie  considerations 
therein  mentioned,  covenanted  with  the  plaintiff, 
that  he  would  not  enter  into  or  pass  through  certain 
towns,  to  solicit  or  take  orders,  within  a  certsin 
time  therein  mentioned  ;  and  aasigned  for  breach, 
that  the  defendant  did  enter  into  such  towns,  and 
solicit  and  obtain  orders  in  them,  within  the  time 
prohibited  :  Held ,  that  the  declaration  was  sufficient, 
as  it  stated  tliat  the  defendant  covenanted  for  the 
considerations  mentioned  in  the  deed ;  and  that  the 
defendant  should  bsve  craved  oyer  of  that  instru- 
ment, if  he  meant  to  object  to  the  sufficiency  of  the 
consideration ;  and  that  not  having  done  so,  the 
consideration  for  the  agreement  must  be  presumed 
to  be  legal.  Homer  v.  Ashford  andAintworth,  4  Law 
J.  C.P.  62,  s.  c.  3  Bing.  322. 

An  informality  in  a  declaration  assigning  a  breach 
of  covenant,  cannot  be  taken  advantage  of  after 
judgment  by  default.  Brookes  v.  Heberd,  8  D.  & 
R.  69. 

The  plaintiff  d^lared  in  covenant.  The  defm- 
danti  craved  oyer  of  the  lease,  and  then  pleaded 
fi0ii  est  factum  :  The  Court  held,  that  the  only  ques- 
tion which  could  be  agitated  on  that  issue  wss, 
whether  the  deed  so  set  out  wss  or  was  not  executed 
by  the  defendants. 

The  plaintiff  declared  against  the  defendants  for 
not  delivering,  for  the  repaira  of  certain  premises, 
sufficient  timber  growing  tliereon,  according  to  their 
covenant.  The  defendants  pleaded,  that  there  was 
not  timber  growing  on  the  premises  sufficient  sad 
proper  for  the  repairs :  The  CJourt  held,  thst  the 
plea  (though  informal  for  not  stating  that  there  was 
not  timber  sufficient  for  the  repairs  or  any  part 
thereof)  was  good,  except  on  special  demurrer.  Sneil 
V.  Snell,  4  Law  J.  K.B.  44,  s.  c.  4  B.  ft  C.  741,  s.  o. 
7D.&R.  249. 

^  An  error  in  a  declaration  in  covenant  may  be 
aided  by  intendment ;  therefore,  where  in  an  action 
for  non-payment  of  rent  on  the  four  most  usual  days 
of  payment  in  the  year,  the  declaration  sUted,  that 
a  large  sum  became  duo  on  the  24tb  of  June,  lor 
three  quarters'  rent  of  the  term  then  elapsed :  On  d^ 
murrer,  it  was  holden  good,  because  the  words  iJkcn 
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^iapmd  must  be  eonatroed  to  mean  three  qntrten 
preceding  the  S4th  of  Jane.  Heufuker  r.  Turner, 
4  B.  &  C.  157, 1,  c.  6  D.  &  R.  72. 

A  declaration  in  covenant  on  a  demise  of  lands  is 
proved  bj  shewing  a  demise  of  all  that  piecg  or 
paral  of  ground  and  prtmiset,  containing  by  ettimate 
one  aero,    Birek  ▼.  Gibbs,  6  M.  &  S.  1 15. 

In  a  marriage  settlement  the  hosband  corenanted 
with  thrti  persons,  that,  if  his  wife  survived  him, 
his  heirs  or  executors  should  pay  her  an  annuity  for 
her  life.  Two  of  the  trustees  did  not  sign  the  deed. 
The  other  trustee  brought  an  action  on  tlie  covenant, 
alleging  in  his  declaration  that  the  other  two  had 
not  signed  the  deed  :  The  Court  held,  on  demurrer, 
that  &e  declaration  was  bad,  and  that  the  three 
trustees  should  have  joined.  Petrio  v.  Bury,  3  Law 
J.  K.B.  S9,  8.  c  5  B.  &  C.  35S,  s.  c.  5  D.  &  R.  15S. 

In  an  action  of  covenant,  a  tenant  in  common 
seised  of  one«fifth  part  of  certain  demised  pre* 
mises,  assigned  for  breach,  that  on  the  24th  of  June 
18f  4,  at  &c.,  a  large  sum  of  money,  to  wit,  2U.  15t« 
being  one-fifth  part  of  the  whole  rent,  for  three 

3aarters  of  a  year  of  the  term  ttien  elapsed,  became 
ue,  and  was  still  in  arrear :  Held,  on  special  de« 
murrer — first,  that  the  allegation  of  the  specific  sum 
due  was  equivalent  to  an  assignment  of  a  breach  for 
non -payment  of  "  one-fifth  part  of  the  whole  rent, 
SI/.  15f."  And,  secondly,  that  the  three  quarters 
of  a  year,  for  which  the  sum  was  claimed  to  be  due, 
were  aet  forth  with  sufficient  certainty.  Hennihtr  v. 
Tumor,  3  Law  J.  K.B.  144. 

In  an  action  of  covenant  by  the  father  of  an  ap- 
prentice against  the  master,  for  not  using  his  best 
endeavours  to  teach,  and  make  provision,  according 
to  the  conditions  of  the  indenture,  a  plea  that  until 
a  certain  time  the  master  did  so  teach  and  provide, 
&c.,  but  that  the  apprentice,  without  licence  or 
consent,  had  then  quitted  the  service,  and  had  never 
returned,  was  held  a  sufficient  answer. 

And,  where  the  rejoinder  alleged  that  the  appren- 
tice had  enlisted  as  a  common  soldier,  and  that  the 
plaintiff  did  not  request  the  defendant  to  receive 
him  back,  nor  did  the  apprentice  offer  to  return ; 
and  the  surrejoinder  stated,  that  the  defendants  bad 
wholly  discharged  the  apprentice  from  returning 
and  offering  to  return, — it  was  held,  that  the  surre- 
joinder was  bad,  as  it  ought,  at  least,  to  have  alleged 
an  offer  to  return.  Hughes  v.  Humphreys,  5  Law  J. 
K.B.  270,  S.C.  6  B.  &  C.  680. 

(G)   WhEBB    BNrOBCED  OR   BELIEVED  AOAIUST  IN 

Equity. 
[$ee  Specific  performance.] 

If  a.  covenant  contains  a  condition  of  renewal, 
which  directi  that  the  parties'  intention  shall  be  sig- 
nified in  writing,  which  hsa  not  been  complied 
witb»-— equity  will  interfere  and  relieve  apinst 
•och  an  objection,  if  it  can  be  ahewn  that  an  inten- 
tion to  renew  has  been  intimated  in  some  way. 
Maxwell  y.  Ward,  11  Price,  13. 

A  bill  cannot  be  entertained  to  compel  a  rector  to 
perform  a  covenant  in  favour  of  another,  entered 
into  by  bim  when  he  was  presented.  Newdigate  y. 
Hoipe,  6  Mad.  133. 

The  Court  refused  to  grant  an  injonetion  to  re- 
strain the  further  breach  of  a  covenant,  that  certain 
boildingn  sboold  be  erected  upon  a  general  plan,  the 
ooyemotoe  haying,  before  making  the  appUoation, 


consented  to  a  partial  deviation  from  the  plan.  Roper 
y.  Willianu,  1  Turn.  18. 

The  Court  will  not  grant  an  injunction  to  a  land- 
lord who  has  relaxed  io  favour  of  some  of  his  tenants, 
a  covenant  entered  into  for  the  benefit  of  all,  to  re- 
strain the  after- tenants  from  infringing  that  covenant. 
Roper  V.  Williams,  1  Turn.  18. 


CRIMINAL  INFORMATION. 

The  Court  of  King's  Bench  will  g^nt  a  criminal 
information  against  a  person  who  abuses  a  public 
officer  in  the  manner  of  discharging  his  duty.  The 
King  V.  Smith,  1  Law  J.  K.B.  31. 

JohnThurtall  was  committed  to  prison  to  take  his 
trial  for  the  murder  of  Mr.  Weare.  The  proprietor 
of  a  theatre  represented  the  supposed  facts  of  the 
case  in  such  a  manner,  that,  when  a  murderer  was 
seised,  the  audience  expressed  themselves  as  under- 
standing that  he  represented  John  Thurtell :  Tbe 
Court  granted  a  criminal  information  against  the 
proprietor.     Rex  v.  Williams,  S  I^w  J.  K.B.  30. 

When  a  person  has  obtained  a  rule  nisi,  for  a  cri- 
minal information,  tbe  Court  of  King's  Bench  will 
not  compel  him  to  make  it  absolute.  Rex  y.  Sher^ 
wood,  S  Law  J.  K.B.  78. 

Tbe  Court  will  not  grant  a  criminal  information, 
on  the  ground  of  misconduct  on  the  part  of  the 
oouoty  clerk,  with  respect  to  the  ezactioa  of  exces-* 
sive  fees,  if  it  appear  that  the  fees  demanded  were 
similar  in  amount  to  those  which  had  been  sanc- 
tioned by  other  judges,  and  directed  by  the  S3  Geo. 
2,  c  S3.  Rex  v.  the  County  Clerk  of  Middlesex, 
4  D.  &  R.  273. 


CROWN. 

[See  Extent.] 

Mode  of  procuring  the  discharge  of  a  crown  debt, 
(arrears  of  taxes,)  and  obtaining  release  from  process 
where  the  debt  is  paid  by.  the  crown  debtor  upon 
motion  by  the  attorney- general.  £x  parte  Bennett, 
11  Price,' 770. 

If  money  be  imprested  by  the  crown  into  the 
hands  of  an  army -agent,  for  the  'purpoee  of  being 
paid  to  ofllcers  to  whom  it  is  due,  and  it  is  never 
demanded  by  them,  and  therefore  not  paid  by  the 
agent ;  it  remains  the  money  of  the  crown  in  the 
hands  of  the  agent,  for  which  the  agent  is  account- 
able to  the  crown.  Brummell  y.  M'Pherson,  5  Law 
J.  Chanc  57. 


CUSTOM. 


In  an  action  of  trespsss,  the  lord  of  a  manor  aet 
out  yarions  burthens  borne  by  him,  and  then  pre- 
scribed, not  by  leason  of  those  burthens,  but  gene- 
rally as  lord  of  the  manor,  for  a  toll  upon   ell  goods 
bought  and  delivered,  or  pnrchssed  elsewhere,  and 
brought  into  and  delivered,  in  a  town  within  the 
manor,  which  had  been  parcel  of  the  mai&or  from 
time   immemorial:  Held,  after  verdict,    that    thla 
was  Kood  as  a  claim  of  toll  traverse,  alOiou^li  the 
burthens  set  out  did  not  constitute  a  •tt^caeiit  con- 
aidoration  for  a  toll  thorough ;  and  tnat  after  yet- 
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diet,  if  t  legtl  commencement  of  a  pretcription  eta 
be  presumed,  it  is  sufficient  to  8uppor4  the  claim. 
Rickards  ▼.  Bennett^  1  Law  J.  K.B.  97,  8.  c2  D.  Sc 
R.  389,  B.  c.  1  B.  &  C.  ^tS. 

A  custom  that  the  rector  shall  occapj  in  sereralty 
forty  acres,  part  of  a  common  of  twelve  hundred 
acres,  in  discbarge  and  satisfaction  of  all  the  tithes 
of  hay  and  fodder  on  the  whole  common,  may  have 
a  legal  origin.  Anon.  1  Law  J.  Chanc.  199. 

A  custom  was  proved,  that  the  inhabitants  within 
•a  manor  should  at  the  lord's  mill  grind  **  all  their 
com,  which,  after  the  grinding  thereof,  should  be 
consumed  in  their  respective  dwelling-bouses :" 
The  Court  held,  that  such  a  custom  did  not  draw 
with  it  the  further  obligation  on  the  inhabitants,  of 
not  consuming  any  other  meal  or  ground  com  than 
that  produced  by  com  ground  on  the  the  lord's  mill. 
Riehardsofi  v.  Walker,  t  Law  J.  K.B.  180,  s.  c.  3  B. 
&  C.  8«7,  s.  c.  4  D.  &  R.  498, 

The  lord  of  a  manor  had  two  mills,  at  either  of 
which  the  tenants  were  bound  by  custom  to  grind 
all  their  malt  which  they  might  use  in  their  dwel- 
ling-bouses.  The  lord  pulled  down  one  of  the 
mills :  The  Court  held,  that  the  custom  was  thereby 
suspended,  and  no  action  could  be  maintained 
against  a  tenant  for  not  grinding  his  malt  at  the 
other  mill.  Rkhardion  v.  Capet,  2  Law  J.  K.B.  182, 
i.  c.  2  B.  &  C.  841,  s.  c.  4  D.  &  R.  512. 

Customs  to  bar  entails  in  copyholds,  both  by  sur- 
render and  by  recovery,  may  be  concurrently  good 
in  the  same  manor.  Doe  dem,  Whalhead  v.  Ouing' 
brooke,  2  Law  J.  C.P.  105,  s.  c.  2  Bing.  70. 

At  the  trial  on  an  information,  in  the  nature  of  a 
quo  warranto,  it  was  proved,  that  for  the  last  twenty 
years  the  steward  of  a  manor  at  the  leet  had  nomi- 
nated the  jury  who  elected  the  mayor  for  the  bo- 
rough. No  evidence  was  offered  on  the  other  side, 
and  the  jury  found  a  verdict  for  the  defendant : 
The  Court  held,  that  there  was  sufficient  evidence 
to  go  to  the  jury  for  them  to  infer  an  immemorial 
usage,  and  that  the  custom  was  good  in  law.  Rexv, 
JoMe,  1  Law  J.  K.B.  232,  s.  c.  2  B.  &  C.  54,  s.  c. 
3  D.  &  R.  240. 

In  trespass  for  entering  a  garden,  the  defendant 
pleaded  a  custom  to  search  for,  &o.  in  the  locut  in 
quo,  the  custom,  however,  excepted  *'  the  scites  of 
nouses,  &c.,  gardens,  orchards,  and  highways."  It 
appeared  that  the  locut  in  quo  had  been  planted  with 
shmbs,  within  the  last  six  years,  and  with  potatoes 
just  before  the  trespass:  Held,  that  this  was  a 
garden  within  the  exceptions  in  the  custom.  Gilbirt 
T.  Tomiton,  4  D.  &  R.  222. 

To  render  a  custom  in  a  particular  trade  legal,  it 
must  be  certain  and  uniform.  Wood  v.  Wood,  1  C. 
&P.59.  [Burrough] 

Where  a  custom  in  an  inferior  court  was,  tliat  the 
plaintiff  might  issue  a  summons  and  attachment  on 
the  same  day,  returnable  on  the  same  day,  and  at 
the  returns  of  those  writs,  without  either  of  them 
having  been  personally  served  on  the  defendant, 
and  without  the  defendant  having  appeared  to  de- 
clare, might  afterwards  sign  judgment  by  default : 
The  Court  held  the  custom  illegal.  Williams  v, 
Bagot,  3  B.  &  C.  772,  s.  c.  5  D.  &  R.  71^. 

A  declaration  in  case  for  not  grinding  plaintiff's 
com  according  to  custom,  is  good,  though  it  neither 
specifies  the  particular  toll,  nor  the  consideration  for 
it,  nor  that  it  is  a  reasonable  toll :  Whether  it  be  a 


reasonable  toll  or  not,  is  a  question  of  law.  Gard 
V.  CaUard,  6  M.  &  S.  69. 

An  averment  of  a  custom,  that "  no  person  what* 
soever,  except  freemen"  of  a  city,  shall  be  allowed  to 
trade  therein,  is  not  supported  by  evidence  of  a 
custom,  that  no  penon  except  freemen,  or  thoir 
widowt,  shall  be  so  allowed ;  and  the  variance  is 
fatal,  though  the  action  be  brought  against  a  penon 
not  coming  withiu  the  exception.  Harriton  v.  WU» 
liamt,  4  Law  J.  K.B.  178. 

The  custom  of  the  country  can  have  no  operation 
where  there  is  a  contract  with  provisions  applicable 
to  the  point  in  dispute. 

Admitting  the  existence  of  a  law  founded  on 
custom,  in  constraiag  a  written  contract,  the  engage- 
ment of  parties  to  each  other  by  the  express  stipu- 
lation of  a  written  instrument,  excludes  sll  conside- 
ration of  the  custom  of  the  countiy.  Roxhurgh  v. 
RoborttoH,  2  Bligh,  156—67-8. 

Titles  standing  upon  inveterate  usage  and  prac- 
tice, must  be  supported  to  the  extent  of  the  usage, 
but  not  beyond  it  Crawford  v.  Couttt,  2  Bligh,  664. 

The  personal  estate  of  an  honorary  freeman  of  the 
city  of  London,  is,  in  case  of  his  dying  intestate, 
distributable  according  to  the  custom  of  London ; 
and  his  widow  is  not  barred  of  her  customary  share 
by  a  settlement  which  is  expressed  to  be  in  lieu  of 
all  dower,  or  thirds,  or  other  portion  at  common 
law  or  otherwise,  out  of  his  freeholds  and  copyhold 
lands.  Ontlow  v.  Ontlow,  5  Law  J.  Chanc.  63,  s.  c. 
1  Sim.  18. 


CUSTOMS. 
[See  Rbvehub.] 


CUTTING  AND  MAIMING. 

On  an  indictment  on  the  43  Geo.  3,  c.  58,  for 
cutting  and  stabbing :  Held,  that  the  statement,  as 
to  the  situation  of  the  wound  in  such  an  indictment, 
was  immaterial.  Rax  v.  Griffith,  1  C.  &  P.  298. 
[Park] 

And  the  question  is  not  as  to  the  size  of  the 
wound,  but  as  to  the  intention.  Rex  r.  Hunt,  1  R. 
&r  M.  C.C.R.  93. 

An  indictment  for  maliciously  diooting  at  the 
prosecutor  with  intent  to  do  him  some  grievous  bodily 
harm,  is  supported  by  proof  that  the  party  commit- 
ting the  offence  did  it  with  the  main  object  of  pre- 
venting his  legal  apprehension.  Rex  v.  GilLnv,  1  R. 
&  M.  C.C.R.  85. 

An  indictment  for  cutting  and  maiming  under  the 
43  Geo.  3,  c.  58,  is  not  proved  by  shewing  that  the 
defendant  inflicted  the  wound  for  the  purpose  of 
producing  temporary  disability  in  a  person  lawfully 
apprehending  the  prisoner.  Rex  v.  Boyee,  I  R.  & 
M.  C.C.R.  29. 


DAMAGES. 
[See  Contract.] 

The  words  treble  damagee  in  a  statute  mean  three 
timsa  tbo  foU  amount  of  the  damages  found  by  the 
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Jury.     Buekte  ▼.  Bewes,  4  B.  &  C.  154,  8.  c.  6  D. 
&R.  1. 

Where  a  statute  gWes  double  duties,  the  aum 
found  by  the  jury  is  to  be  considered  as  the  single 
sum  which  is  to  be  doubled  by  the  statute.  At' 
Utmey  General  ▼.  Haiton,  13  Price,  476,  s.  c. 
M'Cfel.  214. 

In  an  action  on  a  contract,  the  surname  of  one  of 
three  joint  plaintiffs  was  not  inserted  on  the  record, 
but  was  correctly  inserted  in  the  writ,  and  the  de- 
fendant pleaded  a  tender,  and  paid  money  into  court 
on  the  whole  declaration,  but  failed  at  the  trial  in 
proving  it,  and  a  rerdict  of  1(.  damages  was  found 
for  the  plaintiff;  but  if  the  Court  should  be  of 
opinion  that  the  variance  was  not  fatal,  then  the  da- 
mages to  be  increased  to  23/.  9«.  5</. ;  on  motion  for 
that  purpose,  the  Court  refused  to  interfere.  Long' 
ridge  ▼.  Brewer,  1  Law  J.  C.P.  42,  s.  c.  1  Bing. 
143,  8.  c.  7  B.  Mo.  522. 

The  plaintiff  sued  for  damages  against  the  defen- 
dants, for  not  fulfilling  a  contract  to  supply  him 
with  bacon  :  Held,  that  the  measure  of  damages  was 
the  difference  between  the  prices  agreed  on  at  the 
time  of  making  the  contract  and  the  market  prices 
at  the  times  it  ought  to  have  been  completed. 
Oainrford  v.  Carroll,  2  Law  J.  K.B.  112,  s.  c.  2  B. 
&  C.  624,  s.  c.  4  D.  &  R.  167. 

An  officer  cannot  pledge  or  mortgage  his  com- 
mission. 

If  an  officer  pledges  his  commission  as  a  security 
for  a  loan,  and  contracts  with  the  lender  to  sell  the 
commission  and  repay  the  debt  out  of  the  proceeds 
of  the  sale,  that  lender  will  nevertheless  be  postponed 
to  bond  fide  creditors  claiming  under  an  equitable 
assignment  of  the  money  after  the  sale  has  been 
efiected,  and  not  having  any  notice  of  their  debtor's 
prior  contract 

The  lender  of  money  upon  the  security  of  such 
contract  and  deposit,  will  not  be  entitled  to  any  pre- 
ference over  the  general  creditors  of  the  borrower. 
CoUyer  v.  Fallon,  3  Law  X.  Chanc.  23. 


DEBT. 


[See  Bond.] 

The  grantor  of  an  annqity  cannot  maintain  an 
action  of  debt  at  common  law,  nor  by  the  8  Anne,. 
c.  14,  to  recover  the  arrears  of  an  annuity  for  life 
issuing  out  of  freehold  lands.  Kelly  v.  Ctubbe,  6  B. 
Mo.  335,  s.  c.  3  B.  &  B.  130. 

An  action  of  debt  by  the  drawer  against  the  ac- 
ceptor of  a  bill  of  exchange,  payable  to  the  drawer, 
or  his  order,  for  value  received  in  goods,  is  main- 
tainabW.  Priddy  v.  Henbrey,  1  B.  &  C.  674,  s.  c. 
3D.&R.165. 

Debt  does  not  lie  by  surveyors  of  highways  to 
recover  the  amount  of  composition-money  duly  as- 
sessed upon  the  defendant,  in  lieu  of  statute  duty. 
UnderhiU  v.  EUieombe,  1  M'Clel.  &  Y.  450. 

In  a  declaration  in  debt,  containing  several 
counts,  the  sum  demanded  at  the  commencement 
was  33/.  If.,  and  it  concluded  "  to  the  damage  of 
the  plaintiff  of  10/."  Plea  :  that  the  defendant  did 
not  owe  to  the  plaintiff  the  said  sum  of  10/.  above 
demanded.  The  plaintiff  signed  judgment  as  for 
want  of  a  plea,  and  the  Court  set  it  aside  (without 
costs),  the  defendant  undertaking  not  to  bring  an 

Digest,  1822—1828. 


action.  Edgington  v.  Town,  6  Law  J.  C.P.  71,  s.  c. 
1  M.  &  P.  276. 

To  an  action  of  debt  on  a  bond  given  to  plaintiff 
as  treasurer  of  a  friendly  society,  a  plea  that  the 
rules  of  the  society  had  not  been  complied  with  pur« 
suant  to  33  Geo.  3,  c.  54, is  insufficient  on  demurrer. 
Jones  V.  WooUam,  2  Chit.  322. 

Although  a  declaration  in  debt  on  a  penal  statnts 
contains  ambiguous  words,  yet  they  are  cured  by 
verdict,  and  must  afterwards  be  taken  to  have  been 
used  in  that  sense  which  would  sustain  the  verdict. 
Huntingtotoer  y.  Gardiner,  1  Law  J.  K.B.  120,  s.  c. 
1  B.  &  C.  297,  s.  c.  2  D.  &  R.  450. 


DEBTOR  AND  CREDITOR. 
[See  Bond,  and  Parties  to  Suits.] 

(A)  Debtor. 

(B)  Creditor. 

(a)  Bights  and  Liabilities. 
(6)   Priority  of  Payment, 

(C)  Transfer  of  Debt. 
CD)  Composition. 

(E)  Fraudulent  Alienation  of  Property. 


(A)  Debtor. 

Where  it  is  agreed  between  debtor  and  creditor, 
that  the  amount  claimed  by  the  latter,  for  business 
done,  shall  be  deposited  in  the  hands  of  a  third 
person,  till  the  fairness  of  the  items  charged  [can  be 
ascertained,  the  party  wi'th  whom  the  deposit  is 
made,  will  be  liable  to  repay  the  amount  to  the 
debtor,  if  he  pays  it  over  to  the  creditor  without  the 
debtor's  consent.  Cowling  v.  Beauchamp,  1  Law  J. 
C.P.  24,  8.  c.  7  B.  Mo.  465. 

A  lighterman  having  a  vessel,  and  being  indebted 
to  A  and  B,  agreed  to  assign  it  to  them  for  the  debt, 
and  their  names  were  painted  on  it ;  but  it  was  fur- 
ther agreed,  that  he  should  work  the  vessel,  paying 
one  third  of  the  profits  to  A  and  B.  After  his  death 
his  widow  worked  the  vessel,  and  carried  three 
freights  of  limestone  for  A,  and  now  brought  an 
action  against  him  to  recover  the  amount:  The 
Court  held,  that  the  action  could  be  maintained  by 
her,  for  that  she  ought  to  receive  the  whole  freight, 
and  then  pay  over  the  third  to  A  and  B  jointly. 
Weldrake  v.  Hirst,  2  Law  J.  K.B.  2. 

If  the  debtor  refer  the  creditor  to  a  third  person 
for  payment  of  his  demand,  and  the  creditor  arrange 
with  that  third  person  in  a  mode  different  from  that 
directed  by  the  debtor,  the  latter  will  be  discharged. 
Smith  V.  Ferrand,  5  Law  J.  K.B.  355,  s.  c.  7  B. 
&  C.  19. 

A  parson  who  is  in  custody  under  an  attachment 
for  non-payment  of  costs  not  exceeding  20/.,  is  not 
entitled  to  relief  under  the  48  Geo.  3,  c.  122.  Rex 
V.  Clifford,  4  Law  J.  K.B.  172,  s.  c.  8  D.  &  R.  58. 

On  a  bill  by  a  creditor  against  an  executor  for 
payment  of  his  demand,  and  an  account  of  the  tes- 
tator's estate,  the  Court,  in  consequence  of  some 
doubt  respecting  the  validity  of  the  debt,  retained 
the  bill  for  a  year,  with  liberty  for  the  plaintiff  to 
bring  an  action.  And  the  Statute  of  Limitations 
having  taken  effect  between  the  filing  of  the  bill  and 
the  decree,  the  Court  restrained  the  defendanf  from 
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DEBTOR  AND  CREDITOR— (Creditor). 


insittingf  at  law  on  the  benefit  of  tLat  statute.  Sirdt' 
fiild  T.  Price,  «  Y.  &  J.  73. 

A,  the  widow  and  administratrix  of  B,  continues 
B's  trade  after  his  decease ;  B  at  his  death  was  in- 
debted to  Con  balance  of  account ;  A  continues  to  re- 
ceive goods  from,  and  to  make  payments  to  C  ss  B 
had  done,  and  she  is  charged  in  account  by  C  with 
the  debt ;  the  payments  made  by  her  to  C  exceed 
the  debt,  but  a  balance  is  ultimately  due  to  C : 
Held,  that  B's  debt  was  discharged  by  A's  pay- 
ments, and  that  the  ultimate  balance  cannot  be 
prored  as  a  debt  against  B*s  estate.  SttmdaU  ▼. 
Hankinsan,  1  Sim.  395. 

If  several  persons  are  indebted,  and  one  makes 
the  payment,  the  creditor  is  bound  in  conscience,  if 
not  by  contract,  to  give  to  the  party  paying  the 
debt  all  his  remedies  against  the  other  debtors. 
Norbtiry  T.  Meade,  3  Bligh,  246. 

It  would  be  against  equity  for  the  creditor  to 
exact  or  receive  payment  from  one,  and  to  permit, 
or  by  his  conduct,  to  cause  the  other  debtor  to  be 
exempt  from  payment. 

He  is  bound,  seldom  by  contract,  but  always  in 
conscience,  as  far  as  he  is  able,  to  put  the  party 
paying  the  debt  upon  the  same  footing  with  those 
who  are  equally  bound.  Stirling  v.  Forester,  S 
Bligh,  596. 

(B)  Creditor. 
(a)  Uightt  and  Liabilities. 

If  a  tradesman  onco  gives  credit  to  A,  he  cannot 
abandon  his  claim  on  A  and  diarge  B.  Leggatt  r. 
Reed,  1  C.  &  P.  16.  [Park] 

A  simple  contraot  creditor  has  no  claim  on  the 
debtor's  freehold,  if  his  debt  be  secured  on  another 
part  of  the  testator's  property.  Alexander  ▼.  Hol- 
tand,  2  Ken.  4.  Chanc. 

A  assigns  to  B,  as  a  security  for  a  debt  due  to 
him  from  A,  a  judgment  recovered  by  A  against  C  ; 
B  sues  out  execution  upon  the  judgment;  but,  in- 
stead of  levying  the  whole  amount,  enters  into  ne- 
gotiations with  C ;  he  receives  part  of  the  sum  due 
upon  the  judgment,  but  C  dies  insolvent  before  the 
residue  of  it  is  obtained :  Held,  that  B  will  be  re- 
strained from  suing  A's  representstives,  upon  his 
covenant  for  this  residue,  and  that  B  must  account 
to  A's  representatives,  not  merely  for  what  he 
received  upon  the  judgment,  but  for  what,  withont 
his  wilful  defsttlt,  he  might  have  received.  Tf  ii- 
liami  V.  Price,  1  S.  &  S.  581,  8.  c.  2  Law  J.  Chanc. 
105. 

A  testator,  the  owner  of  plantations  in  Jamaica, 
having  been  for  many  Tears  previous  to  his  desth, 
engaged  in  a  course  ot  dealing  with  a  commercial 
house  at  Now  York,  who  furnished  the  necesssiy 
supplies  to  his  estates,  and  were  to  reimburse  them- 
selves out  of  the  produce  consigned  to  them,  one  of 
his  acting  trustees,  who,  after  his  death,  had  the 
management  of  the  estates,  continues  the  same 
course  of  dealing,  and  on  passing  his  accounts  an- 
nually, in  an  amicable  suit  instituted  in  the  island, 
has  credit  for  sums  due  in  respect  of  the  supplies  so 
furnished,  as  being  personally  charged  therewith  ; 
he  afterwards  dies  insolvent,  leaving  a  balance  due 
to  the  American  house,  made  up  partly  of  sums  for 
which  he  had  had  credit  in  passing  his  sccounts, 
and  partly  of  sums  for  which  he  had  not  so  had 
credit :  Hold,  that  the  New  York  house  has  a  right 


to  claim  the  payment  of  the  whole  balance  against 
the  produce  of  the  estate,  whether  existing  in  the 
hands  of  the  surviving  trustees,  or  under  the  pro- 
tection of  the  Court  of  Chancery  in  England. 

To  a  suit  for  that  purpose,  the  personal  repre* 
sentatives  of  deceaaed  trustees,  who  acted,  are  ne- 
cessary parties,  unless  there  be  a  waiver  of  all  per- 
sonal remedy  against  the  trustees,  in  respect  of  the 
produce  come  into  their  hands.  Simond  v.  Hibbert, 
4  Law  J.  Chanc.  38. 

Between  A  and  B  there  were  ninning  accounts ; 
A  gave  B  a  warrant  of  attorney  with  a  defeasance, 
ststing  it  to  be  given  as  a  security  for  4000/.,  with 
interest:  Held,  that  it  was  a  oontinning  security, 
and  applicable  to  any  balance  between  its  date,  and 
the  time  of  entering  up  judgment.  Woolley  v.  Jm- 
nin^j,  7  D.  &  R.  824,  s.c.  5  B.  &  C.  165,  8.  o.  2  C. 
&P.  144. 

Where,  after  a  decree  in  a  creditor's  suit,  the 
plaintiff  neglects  to  proceed,  any  other  creditor  has 
a  right  to  file  a  supplemental  bill.  Davits  ▼.  WU- 
liams,  4  Law  J.  Chanc  210. 

Where  a  creditor  has  several  securities,  one  of 
which  is  to  protect  him  against  all  debts  to  be  due 
by  bill  from  his  debtor,  he  does  not  lose  the  benefit 
of  that  security  by  entering  into  an  arrangement 
with  other  parties  to  the  bill  debts  ;  provided  the 
debtor,  or  those  who  represent  him,  assent  to  his 
entering  into  that  arrangement. 

A,  the  creditor  of  B,  by  bills  for  which  C  snd  D 
are  sureties,  by  a  deed  to  which  B  and  C  are  parties, 
discharges  B  and  C,  reserving  his  remedies  against 
J)  ',  such  reservation  is  not  defeated  by  a  stipulation 
that  the  bills  shall  be  delivered  up,  it  appearing  that 
such  stipulation  was  intended  to  be  so  modified  as 
to  give  to  A  the  benefit  of  such  reservation.  MaUbtf 
V.  Carstairs,  6  Law  J.  K.B.  196,  s.  c.  7  B.  &  C. 
735,  s.  c.  1  M.  &  R.  549. 

A  brewer,  who  supplies  beer  to  a  public-house, 
cannot  charge  any  person  as  a  primary  debtor,  but 
the  person  licensed  to  keep  the  house ;  and,  if  beer 
be  so  supplied  on  the  credit  of  a  person  not  licensed, 
the  brewer  cannot  recover  against  such  person,  on 
the  ground  that  it  is  a  fraud  on  the  Excise.  Mev* 
V.  Humphries,  3  C.  &  P.  79.  [Tenterden] 

(t)  Priority  of  Payment, 

If  a  surety  in  a  bond  (without  any  counter  secu- 
rity to  himself,)  pays  off  the  bond  for  his  principal, 
he  is  merely  a  simple  contract  creditor,  and  not  a 
specialty  creditor,  of  the  principal  debtor.  Simpkins 
▼.  PouUt,  2  Law  J.  Chanc.  81 :  s.  p.  Cepti  ▼.  Mid' 
dleton,  2  Law  J.  Chanc.  82,  s.  c.  1  Turn.  228. 

It  is  not  to  be  understood  as  a  general  doctrine  of 
law,  that  a  debt  by  simple  contract  is  made  special, 
because  the .  creditor  signs  a  deed  of  trust,  which 
provides  for  the  payment  of  that  with  other  debts 
bearing  interest  by  contract.  Hamilton  t.  Houghton, 
2  Bligh,  181. 

Where  the  purchaser  of  an  estate  devises  it,  but 
dies  before  the  purchsse  is  completed,  and  the  pur- 
chase-money is  afterwards  paid  out  of  his  personal 
assets,  and  the  personal  assets  are  not  sufficient  for 
the  payment  of  his  simple  contract  debta,  the  simple 
contract  creditors  have  a  right,  as  against  the  det isee 
of  the  purchased  estate,  to  stsnd  in  the  place  of  the 
vendor,  with  respect  to  his  lien  for  the  smonnt  of  his 
purchase-money.  Selby  v.  Selby,6  Law  J.  Chano.  116. 


DEBTOR  AND  CREDITOR— (Composition). 


179 


(C)  Transfer  of  Debt. 

A  man  had  two  debtors,  tbe  one  of  whom  was 
indebted  to  the  other.  He  consented  that  the  debt 
due  from  the  one  shoald  be  carried  to  the  account  of 
the  other;  and,  accordingly*,  in  making  out  that 
account,  he  did,  in  his  own  handwriting,  insert 
tbe  sum  due  from  that  debtor :  The  Court  held,  that 
the  debt  hid  not  been  discharged,  but  that  the  man 
could  sue  his  original  debtor  for  it.  Cuxon  ▼• 
Chadley,  3  Law  J.  K.B.  63,  s.  c.  3  B.  &  C.  591,  s.  c. 

5  D.  &  R.  417. 

To  make  the  transfer  of  a  debt  effectual,  there 
most  be — 

1.  A  clear  and  unequivocal  admission  by  the 
debtor  that  he  owes  the  money. 

2.  An  assent  by  him,  at  the  request  of  his  creditor, 
to  pay  a  third  person.    And, 

3.  An  extinguishment  of  the  debt  due  to  the  third 
person  from  the  creditor.  Fairlie  r.  Denton  and 
BarUr,  6  Law  J.  K.B.  351,  s.  o.  8  B.  &  C.  395,  s.  o. 
9  M.  &  R.  353. 

(D)  Composition. 

Where  a  composition-deed  had  been  signed  by  a 
creditor  in  farour  of  his  debtor,  but  he  afterwards 
induced  the  debtor  to  give  him  a  bill  of  exchange 
for  tbe  full  amount  of  his  debt,  dated  on  a  day  prior 
to  the  composition-deed,  and  after  receiving  one 
instalment,  sued  the  debtor  upon  the  bill,  and  re- 
covered tbe  amount,  minus  the  instalment  paid : 
Held,  that  an  action  for  money  had  and  received 
might  be  maintained  by  the  debtor  against  his  cre- 
ditor, to  recover  the  difference  between  the  amount 
of  tbe  composition  deed  and  the  full  amount  of  the 
debt.     Tunur  y.  HooU,  1  D.  &  R.  N.P.C.  S7. 

Tbe  tenant  of  a  farm  for  years,  assigned  all  his 
leasehold  and  personal  property,  by  deed,  to  trus- 
tees, for  the  benefit  of  his  creditors,  with  a  proviso, 
that  it  should  be  void,  if  the  creditors  for  more  than 
five  pounds  should  refuse  to  execute,  or  otherwise 
consent  to  the  deed  :  The  Court  held,  that  tbe  non- 
execution  of  the  deed  by  a  creditor,  was  not  evi- 
dence that  he  refused  to  execute,  or  consent  to  it ; 
but  that  it  was  necessary  to  shew  a  positive  refusal : 
Holmes  ▼.  Looe,  2  Law  J.  K.B.  f  S6,  s.  c.  3  B.  &  C. 
t4S,  s.c.  5  D.  &  R.  56,  s.  c.  1  R.  &  M.  138. 

Although  a  sum,  by  way  of  composition  or  agreed 
instalment,  ought  to  be  paid  in  full,  strictly  on  the 
appointed  day ;  and,  although  in  default  of  such 
payment,  the  creditor  may  resort  to  his  original 
claim  for  the  whole  debt ;  yet,  if  be  af^rwards  ac- 
cept the  composition,  without  objecting  to  the  de- 
fault, he  will  be  bound  by  it.  Shipton  v.  Cattan, 
4  Law  J.  K.B.  199,  s.  c  5  B.  &  C.  378,  s.  c.  8  D. 

6  R.  130. 

Where  an  indenture  assigning  effects  to  trustees 
for  benefit  of  creditors,  contained  a  covenant  not  to 
sue  if  the  trustees  fairly  accounted  for  the  effects 
assigned  to  them :  Held,  that  if  the  trustees  refused 
to  account,  the  deed  did  not  operate  as  a  release  of 
the  creditors'  right  to  sue.  Ketterton  v.  Sabery, 
t  Chit.  541. 

A  commission  having  issued,  the  bankrupt's  funds 
were  assigned  to  a  certain  person  to  secure  five 
shillings  in  the  pound,  in  consideration  of  its  not 
being  proceeded  in.  The  agreement  contained  a 
claote  that  it  should  be  void  unless  entered  into  by 


all  the  creditors.  The  deed  afterwards  prepared, 
contained  a  release,  and  recited  the  special  circum- 
stances as  a  consideration,  but  omitted  the  clause  as 
to  all  the  creditors  coming  in.  The  assignee  of  the 
effects  gave  a  promissory  note  to  the  plaintiff,  who 
executed  the  deed.  In  an  action  on  that  note,  it 
appeared  that  one  of  tbe  creditors  had  refused  to 
execute  the  deed ;  and  that  the  commission  had  been 
worked,  and  the  funds  withdrawn  from  the  maker : 
Held,  that  such  maker  was  not  liable  if  he  had  used 
due  diligence  to  get  the  creditors  to  execute  the  deed. 
Enderby  v.  Carder,  2  C.  &  P.  203.  [Best] 

A  B,  and  his  creditors,  having  entered  into  a 
com position-deed,under  which  an  action  was  brought 
against  the  trustee  for  the  amount  of  plaintiff's  divi- 
dends, (the  deed  reciting  that  the  debtor  was  in- 
debted to  tbe  several  creditors,  whose  debts  were 
set  opposite  their  names  in  the  schedule  annexed  to 
the  deed,  and  covenanting  to  pay  a  specific  ratio  of 
the  debts) :  Held  to  be  no  derence  to  say,  that  tbe 
plaintiff  (a  creditor)  did  not  set  tbe  amount  of  his 
debt  opposite  his  name  in  the  schedule.  Daniel  v. 
Saunders,  2  Chit  564. 

Where  a  debtor  has  entered  into  an  executory 
agreement  with  his  creditors,  by  which  they  are  to 
accept,  as  a  composition  for  their  debts  due  to  them 
respectively,  certain  instalments  secured  by  promis- 
sory notes,  a  creditor  will  not  be  allowed  to  sue  at 
law  for  his  original  demand,  even  after  tbe  expira- 
tion of  tbe  time  for  the  payment  of  the  first  instal- 
ment, unless  it  sppeara  that  he  has  demsnded  the 
promissory  notes,  and  that  the  debtor  has  refused  to 
deliver  them.  SaUmonton  v.  Blyth,  3  Law  J.  Chanc. 
169. 

By  the  terms  of  a  composition  deed,  the  defen- 
dant agreed  that  a  certain  sum  should  be  divided 
amongst  all  his  creditors  in  satisfaction  of  their 
debts ;  and  that,  in  case  they  did  not  all  accede  to 
the  terms  proposed,  and  execute  the  deed  within 
three  months  from  its  date,  it  should  be  void : 
Held,  that  the  defendant,  by  satisfying  one  of  his 
creditor's  demand  in  full  without  his  coming  in  under 
the  deed,  had  thereby  rendered  it  nugatory ;  and, 
consequently,  that  any  other  of  the  creditors  might 
sue  the  defendsnt  for  his  full  demand ;  the  deed 
furnishing  no  answer  to  such  an  action.  Spooner  v. 
Whiiton,  8  B.  Mo.  660. 

A,  an  agent,  held  funds  belonging  to  B,  his  prin- 
cipal, but  bsd  accepted  bills  drawn  by  B,  to  tbe  full 
amount  of  them.  B  paid  away  the  bills  to  his  cre- 
ditore,  who,  to  relieve  A  from  liability,  and  without 
tbe  knowledge  of  B,  accepted  from  A  a  composition 
of  ten  shillings  in  the  pound,  and  gave  him  up  the 
bills,  A  then  holding  funds  belonging  to  B  to  the 
full  amount  of  the  bills.  B  afterwards  became 
bankrupt,  and  his  assignees  brought  assumpsit  for 
money  had  and  received  against  A  for  the  difference 
between  the  amount  of  the  bills  and  tbe  composition : 
Held,  that  as  B  had  been  benefited  to  the  full  amount 
of  the  bills,  the  payment  of  the  composition  was  as 
between  him  and  A  a  full  payment  of  the  bills,  and 
therefore  that  the  action  was  not  maintainable. 
Stonehouse  v.  Reed,  3  B.  &  C.  669,  s.  c.  5  D.  &  R. 
603. 

Assumpsit,  on  a  promissory  note,  by  the  indorsee, 
against  sn  indorser,  for  tlie  accommodation  of  tlie 
maker.  The  plaintiff  had  signed  an  agreement  to 
take  five  shillings  in  the  pound,  from  the  maker  and 
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bis  fatber,  as  a  collateral  security,  in  fall  of  his 
demand.  The  agent  of  the  maker  also  represented 
to  the  plaintiff,  before  signing^  the  afpreement,  that 
the  defend  ant  would  remain  liable  for  the  rest  of  his 
debt,  and  that  the  agreement  would  be  yoid,  unless 
the  other  creditors  signed:  Held,  first,  that  the 
surety  was  dischai^ed  by  the  plaintiff's  execution 
of  the  agreement ;  secondly,  that  the  representa- 
tions of  the  maker's  agent,  as  to  the  legal  effect  of 
the  agreement,  were  immaterisl,  and  did  not  aroid 
it :  also,  (per  Justice  Bay  ley)  that  parol  evidence 
of  one  of  their  representations,  which  gave  a  mean- 
ing ta  the  agreement  different  from  that  which  ap- 
peared on  the  face  of  it,  was  inadmissible.  Leunt 
r.  Jonet,  3  Law  J.  K.B.  270,  s.  c.  4  B.  &  C.  506, 
8.C.6D.&CR.  567. 

A  creditor,  who  has  agreed  with  his  debtor  by 
parol,  to  take  part  as  a  composition  for  his  whoie 
demand,  and  has  actually  received  money  from  the 
debtor  in  part  pajrment  of  the  composition,  is  not 
bound  thereby,  but  may  still  proceed  for  his  whole 
demand,  unless  it  can  be  shewn  that  he  has,  by  en- 
tering into  such  an  agreement,  and  taking  part  of 
the  composition,  induced  some  other  creditor  also 
to  compound  with  the  debtor,  so  as  his  subsequently 

Eroceeding  for  and  recovering  the  whole  amount  of 
is  own  debt  might  be  considered  a  fraud  upon  such 
other  creditor. 

The  main  ground  on  which  the  exception  to  the 
rule,  that  agreements  which  are  nuda  pacta  are  not 
binding  on  parties,  is  admitted,  in  cases  of  engage- 
ments by  creditors  to  compound  with  debtors,  is 
the  equitable  principle  now  adopted  by  courts  of 
law,  that,  where  they  do  or  may  operate  as  the 
means  of  fraud  on  some  of  the  creditors  if  allowed 
to  be  broken,  they  shall  bind.  Grnnwood  ▼.  Lid^ 
better,  19  Price,  185. 

A  deed  of  composition  may  .be  binding,  though  it 
shew  that  one  creditor  is  ultimately  to  retain  his 
right  to  the  full  amount  of  his  debt,  and  the  others 
are  to  take  a  composition. 

Such  a  creditor,  party  to  such  a  deed,  is  not  bound 
by  the  general  terms  of  a  coTenant  to  release  on 
payment  of  a  composition,  if  it  appear,  from  the 
whole  of  the  deed,  that  it  is  not  intended  to  exclude 
him  from  his  full  claim. 

Accordingly,  where  a  creditor  was  a  distinct 
party  to  a  deed  of  composition ;  was  described  as  a 
friend  and  creditor  of  the  debtor ;  and  joined  in  a 
corenant  with  him  to  the  rest  of  the  creditors,  to 
pay  the  agreed  instalment,  and  consented  that  his 
claim  should  be  postponed  until  the  composition 
was  paid : — it  was  held,  that  the  composition  was 
not  to  bind  him,  although  the  deed  contained  a 
general  covenant  from  all  creditors  to  release.  Car' 
penter  ▼.  SUlcock,  5  Law  J.  K.B.  61. 

A  covenant  in  a  detd  of  composition  with  credi- 
tors, that  the  debtor  shall  deal  with  his  creditors  for 
twelve  years,  although  valid  in  law,  yet  is  a  covenant 
not  to  be  favoured ;  and  the  plainti£f  seeking  to  en- 
force it,  must  shew  that  the  articles  supplied  were 
good  and  marketable.  Thornton  v.  Skerratt,  8  Taunt. 
5t9. 

Semhle — ^That,  if  a  deed  of  trust  for  payment  of 
creditors  be  executed,  a  blank  being  left  therein  to 
be  afterwards  filled  up  by  the  insertion  of  a  large 
sum  as  one  of  the  debts  due,  such  insertion  (although 
made  with  the  consent  of  the  party  conveying) 


amounts  to  an  absolute  vacation  of  the  deed.  lUvett 
V.  Bratone,  6  Law  J.  C.P.  194,  s.  c.  5  Bing.  7,  s.  c. 
2  M.  &  P.  12. 

Where  defendant  entered  into  a  composition  to 
pay  his  creditors  6«.  Sd,  in  the  pound,  upon  condition 
of  being  released,  and  nearly  two  years  afterwards 
gave  one  of  them,  who  had  agreed  to  sign  the  com- 
position-deed, a  bond  for  the  residue  of  her  debt, 
without  the  knowledge  of  the  other  creditors  ;  she 
not  having  received  the  amount  of  her  composition, 
but  divers  of  the  other  creditors  having  signed  the 
deed  and  received  their  composition :  Held,  that  an 
action  might  be  sustained  on  this  bond.  Taokr, 
Tuck,  6  Law  J.  C.P.  156,  s.  o.  4  Bing.  f 24. 

(E)  Fraudulent  Alienation  of  Property. 

A  suit  to  set  aside  a  settlement  as  frnudulent 
against  creditors,  entertained,  where  the  plaintiff 
subsequently  became  a  creditor  by  the  breach  of  a 
covenant  previously  entered  into  by  the  settlor. 

Where  a  deed  is  set  aside  as  fraudulent  against 
creditors,  the  property  becomes  assets,  and  subse- 
quent creditors  are  let  in. 

In  order  to  make  void  a  deed  as  fraudulent  against 
creditors,  it  is  not  necessary  to  prove  that  the  party 
was  insolvent  at  the  time,  if  it  appear  that  the  inten- 
tion was  to  delay  creditors.  Richardton  v.  Small- 
wood,  1  Jac.  552. 


DECEIT. 
[See  Warranty.] 

(A)  Action  for. 

(B)  Pleadings  and  Evidence. 


(A)  Action  for. 

Where  a- commodity  has  a  fixed  price  or  value, 
and  is  sold  for  a  particular  purpose,  it  must  be 
understood  that  it  is  to  be  reasonably  fit  and  proper 
for  that  purpose ;  and  if  it  be  not  so,  an  action  lies  in 
the  absence  of  a  warranty.  Gray  v.  Cos,  1 C.  &  P. 
184.  [Abbott] 

(B)  Pleadings  and  Evidence. 

A  declaration  in  an  action  of  deceit  for  fraudulently 
delivering  less  quantities  of  ale  and  beer,  contained 
in  casks,  than  bargained  and  sold,  is  insufficient,  ss 
it  must  specifically  allege,  that  the  casks  contained 
a  less  quantity  than  they  ought  to  have  done.  MUti 
V.  DeU,  3  Stark.  23.  tAbbott] 

A  declaration  in  tort,  alleging  that  the  defendant, 
on  the  sale  of  Teneriffe  barilla,  asserted  that  seven 
hundred  and  a  half  would  produce  a  ton  of  soap, 
well  knowing  it  would  not  do  so,  is  not  supported 
by  evidence  that  he  said  he  had  made  seven  tons  of 
soap  out  of  fifty -one  cwt.,  and  no  proof  of  the  sci- 
enter. HomeastU  v.  Afoot,  1  C.  &  P.  166.  [Abbott] 

In  an  action  on  the  case,  in  the  nature  of  deceit, 
proof  of  anj  one  of  the  friets  charged  will  be  sufficient 
to  maintain  the  action,  providM  the  injury  which 
is  charged  appears  to  have  resulted  from  that  one 
fact.     Brenning  v.  Stevent,  5  Law  J.  K.B.  248. 

Where  in  case  for  falsely  representing  that  the 
"  returns  of  the  defendant's  publio-house  had  ave- 
raged, and  then  averaged,  300/.  a  month," — the 
evidence  proved  that  he  said  he  was  "  doing  300i.a 
a  month  in  the  house :"  Held,  first,  not  to  be  a  vwi* 
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ance ;  and  aeoond,  that  the  oiroumatance  of  the  defen- 
dant naming  his  brewer,  and  sajing  that  he  kept  a 
pass-book,  hereby  enabling  the  plaintiff  to  inquire  of 
the  brewer,  and  to  hare  aaked  for  the  pass-book,  was 
to  be  taken  into  consideration  by  the^oiT>  on  the 
qaestion,  whether  the  defendant  practised,  a  frand 
and  deceit  on  the  plaintiff.  Bcioring  f .  Stevem, 
«  C.  &  P.  337.  [Abbott] 

In  an  action  for  misrepresenting  the  business  of  a 
publio-hoose,  evidence  shewing  the  value  of  the 
premises  goes  in  reduction  of  damages,  but  not  in 
bar  to  the  action.  Pearson  r,  WheeUr,  1  R.  &  M. 
303.  [Abbott] 

The  insolvent,  in  an  action  of  deceit,  for  repre- 
senting that  he  was  a  solvent  person,  is  a  competent 
witness  to  prove  that  the  defendant  verified  that  fact. 
Brant  y.  RobtMon,  1  R.  &  M.  48.  [Abbott.] 


DEEDS. 


[See  Grant,  and  Lease.] 

(A)  What  shall  be. 

(B)  Execution  and  Delivery. 

(C)  Construction  and  Operation. 
(D)9Validity  of,  and  where  set  aside. 

(E)  Mistakes  in,  where  rectified. 

(F)  Alterations  in. 

(G)  Enrolment. 
(H)  Possession  of. 

( I )  Delivering  up. 

(K)  Copies  or.  ^  See   Production    and 

(L)  Production!  AND  >  Inspection  of  Deeds, 
Inspection  of.  J   Books,  and  Papers. 
(M)  Remedies  ON. 
(N  )  Death-bed  Deeds. 


(A)  What  shall  be. 

A  letter  or  power  of  attorney  to  transfer  stock  in 
the  public  funds  is  a  deed  within  2  Geo.  t,  o.  25. 
Rex  V.  FauntUroy,  1  C.  &  P.  421,  s.  o.  1  R.  &  M. 
C.CR.  M,  s.  o.  2  Bing.  413. 

(B)  Execution  and  Delivery. 

A  person,  acting  by  power  of  attorney  to  execute 
a  deed  for  another,  should  not  be  a  party  to  the 
deed,  even  though  he  describe  himself  as  acting 
under  the  power  of  attorney.  The  deed  should  run 
in  language  as  if  the  principal  himself  intended  to 
execute  the  deed.  Berkeley  r.  Hardy,  4  Law  J.  K.B. 
184,  s.  c.  5  a&  C.  355,  8.c.  8  D.&  R.  102. 

Ilie  attestation  of  a  deed  ought  to  be  in  the  room 
where  the  instrument  is  executed,  and  formal  words 
of  delivery  should  be  used  ;  and  it  is  expedient  that 
the  witness  should  hear  the  party  say  that  he  un- 
derstsnds  what  he  is  doing.  Lhyd  v.  Frethfield, 
2  C.  &  P.  325.  [Abbott] 

An  attesting  witness  must  be  called  to  prove  the 
execution  of  a  deed,  or  his  absence  must  be  well 
accounted  for ;  hence,  where,  in  an  action  on  a  bond, 
it  was  swora  that  the  attesting  witness  kept  out  of 
the  way  to  avoid  an  arrest — ^the  reason  was  holden 
insuflicient ;  and  the  Court  granted  a  new  trial,  as 
evidence  of  his  handwriting  had  been  received. 
Pytt  ▼.  Griffith,  6  B.  Mo.  538. 

On  an  attesting  witness  being  called  to  prove  the 


execution  of  a  deed,  he  stated,  that  he  knew  one  of 
the  parties,  and  that  he  would  not  have  attested  it 
anless  he  had  seen  it  executed  by  him  ;  but  that  he 
did  not  know  whether  the  aignature  to  the  deed  was 
his  handwriting :  Held,  to  be  sufficientproof  of  tbo 
execution.     Doe  v.  Claxtcn,  4  Law  J.  Cf.P.  143. 

Where  a  party  to  an  action  has,  by  his  own  deed, 
recited  another,  it  is  not  necessary  to  prove  the  ex* 
ecution  of  that  other  deed. 

Where  a  party  takes  an  interest  under  a  deed, 
subject  to  certain  liabilities,  but  does  not  execute 
the  deed,  he  is  liable  to  an  action  on  the  esse  in 
respect  of  those  liabilities,  though  not  to  an  action 
of  covenant. '  Burnett  y.  Lynch,  4  Law  J.  K.B.  274, 
s.  c  5  B.  &  C.  589,  s.  c.  8  D.  &  R.  368. 

Proof  of  the  handwriting  of  the  subscribing  wit- 
ness to  an  instrument  is  sufficient,  he  being  dead, 
without  any  further  proof  of  the  identity  of  the 
parties,  except  the  identity  of  name  and  description. 
Pm  y.  Afann,  1  M.  &  M.  79.  [Tenterden] 

£r  A  and  B  are  parties  to  a  deed,  and  A  refuses 
to  giye  it  in  evidence,  the  testimony  of  the  sub- 
scribing witness  is  dispensed  with  by  proving,  first, 
that  he  gaye  him  notice  to  produce ;  secondly,  A's 
possession ;  and,  lastly,  by  producing  a  true  copy. 
Jaekion  v.  Allen,  3  Stark.  74.  [Abbott] 

The  mere  signing,  sealing,  and  usinff  words  of 
delivery,  is  not  conclusive  evidence  of  the  legal 
delivery  of  a  deed ;  nor  is  any  formal  act  necesssry 
at  the  time  of  its  execution,  to  indicate  that  it  is  to 
be  an  escrow.  The  question  of  deed  or  escrow  is  a 
question  of  fact  to  be  decided  by  a  jury  upon  all  the 
circumstances  attending  the  transaction. 

It  is  not  necessary  that  there  should  be  a  delivery, 
either  to  the  grantee,  or  to  some  one  authorized  by 
him,  or  to  a  stranger,  expressly  for  the  use  of  the 
grantee,  if  the  intention  of  the  grantor  be  clear. 

The  mere  fact  of  the  grantor  keeping  possession 
of  the,  deed,  is  not  evidence  that  he  intends  to  ex- 
ercise or  to  reserve  any  controlling  power  over  it ; 
and  is,  therefore,  consistent  with  an  intention  to 
deliver  irrevocably  for  the  benefit  of  the  grantee. 

Nor  is  it  necessary  that  the  grantee  should  have 
any  knowledge  of  the  existence  of  the  deed,  in  order 
that  his  sssent  to  it  may  be  shewn  or  presumed. 
The  law  will  presume  assent,  if  the  deed  be  for  the 
benefit  of  the  grantee.  Doe  d.  Gamom  ▼.  Knight, 
4  Law  J.  K.B.  161,  s.  o.  5  B.&  C.  671,  s.  c.  8  D.& 
K348. 

The  date  of  a  deed  i«  primA  facie  evidence  of  tho 
date  of  its  execution. 

Where,  in  the  body  of  a  deed,  its  date  is  referred 
to,  as  a  means  of  shewing  the  intention  of  the  par- 
ties, the  defendant,  in  an  action  on  the  deed, 
shall  not  be  allowed  to  alter  that  apparent  intention, 
by  shewing  a  delivery  different  in  point  of  time 
from  the  date.  Thus,  where  a  man  covenants  to  do 
a  certain  act,  within  twenty-four  months  from  the 
date  of  the  deed,  he  shall  not  be  allowed  to  plead, 
that  the  deed  was  delivered  long  after  the  date,  and 
tlius  extend  the  time  given  for  his  performance  of 
the  covenant.  StyUt  t.  Wardle,  4  Law  J.  K.B.  81, 
S.C.  4  B.  &  C.  908,  s.  c.  7  D.  &  R.  507. 

(C)  Construction  and  Operation. 

A,  by  deed  of  lease  and  release,  in  consideration 
of  natural  love,  and  of  lOOi.,  granted  and  released 
certain  premises  after  his  own  death,  to  bis  brother 
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B  in  tail,  remainder  to  C,  the  son  of  another  brother 
of  A,  in  fee ;  and  he  covenanted  and  granted  that 
the  premises  should,  after  his  death,  be  held  by  B 
and  the  heirs  -of  his  body,  according  to  the  true 
intent  of  the  deed :  Held,  that  the  deed  could  not 
operate  as  a  release,  because  it  attempted  to  convey 
a  freehold  infuturo ;  but  that  it  was  good  as  a  cove- 
nant to  stand  seised.  Rot  d.  Wiikituon  ▼.  Tran-^ 
marr,  t  Ken.  f  59,  s.  c.  Willes,  682,  s.  e.  t  Wils.  75. 

The  right  to  sue  upon  a  deed  inter  parttM,  is  only 
available  between  those  who  are  actually  parties  to 
it.   Barford  v.  Stuekey,  5  B.  Mo.  23. 

The  habendum  is  not  an  essential  part  of  a  deed. 
If  the  premises  in  a  deed  give  an  express  estate 
in  law,  Uie  habendum  shall  not  be  allowed  to  defeat 
it ;  the  oflBoe  of  an  habendum  being  to  explain,  (and, 
therefore,  occasionally,  either  to  enlarge  or  limit,) 
but  not  to  defeat  an  estate  created  by  the  premises. 

Accordingly,  where  a  deed  in  the  premises 
created  an  estate  in  fee ;  and  the  habenuum  was 
"  to  hold  after  the  death  of  A,"  which  would  be 
creating  an  estate  in  future,  and  would,  therefore, 
avoid  the  deed:  It  was  held,  that  the  habendum 
should  not  prevail  to  defeat  the  deed ;  but  that  the 
intermediate  estate  until  the  death  of  A  should  be 
carried  on  to  the  uses.  Coodtith  d.  Dodwetl  v.  Gibbt, 
4  Law  J.  K.B.  284,  s.  c.  5  B.  £e  C.  709,  s.  c.  8  D. 
&  R.  502. 

Although  it  be  a  general  rule  that  there  shall  be 
no  savings  out  of  a  deed,  or  a  record,  by  any  colla- 
teral deed  or  record,  and  that  no  deed  or  record 
shall  be  construed  or  ruled  by  any  thing  except 
itself;  vet,  in  cases  of  common  assurance,  as  fines, 
xecovenes,  &c.  another  instrument  may,  by  the 
agreement  of  the  parties,  create  a  saving.  Daviet  v. 
Buth,  1  M'Clel.  &  Y.  84. 

A  deed  of  conveyance,  after  reciting  that  it  had 
been  agreed  that  «^1,400,.  part  of  the  purchase- 
money,  should  be  paid  to  the  mortgagee  of  the  pre- 
mises, and  that  the  residue  of  the  purchase-money, 
^460,  should  be  paid  to  the  purchaser,  witnessed, 
that,  in  consideration  of  the  sum  of  e£lf400  paid  to 
tlie  mortgagee,  at  or  before  the  sealing  and  delivery 
of  tlie  deed,  the  receipt  whereof  the  mortgagee 
acknowledged,  and  from  the  mortgage- money  and 
every  part  thereof  acquitted  and  discharged  the 
vendor  and  purchaser  ;  and  also,  in  consideration  of 
the  said  sum  of  ^460,  paid  to  the  vendor  as  before 
mentioned,  the  receipt  whereof,  and  also  the  pay- 
ment of  the  mortgage-money,  making  in  the  whole 
the  sum  of  «,£*  1,860,  the  vendor  thereby  acknow- 
ledged, and,  from  the  same  and  every  part  tliereof, 
acquitted,  released,  and  discharged  the  purchaser^ 
&c. :  Held,  {Vaughan,  h.  diumtitttte,)  to  be  no 
estoppel  upon  the  vendor,  the  relesse  by  the  words 
"  as  before  mentioned,"  &c.,  referring  to  and  being 
qualified  by  the  recital,  which  stated  an  agreement 
to  pay  the  ^460,  and  not  an  actual  payment.  Bot-^ 
trell  V.  Summert,  2  Y.  &  J.  407. 

It  is  not  a  sufiicient  ground  for  restricting  an 
estate  limited  in  a  deed  to  a  trustee  and  his  heirs, 
to  an  estate  for  life,  that  the  estate  given  to  the 
trustee  seems  to  be  larger  than  was  essential  to  its 
purpose,  or  that  the  limitation  has  been  unneces- 
sarily repeated.  Colmore  v.  Tyndall,  2  Y.  &  J. 
605. 

A  clause  in  a  deed  of  tailzie,  though  confused 
and  ungrammatioal,  may  be  intelligible;  and  if  it  has 


received  a  construction  in  judgment  upon  a  fonner 
litigation,  cannot  be  held  unintelligible.  ElUott  t. 
Pott,  3  Bligh,  134. 

A  deed  which  is  intended  to  pass  the  immediate 
possession,  which  is  inoperative  for  that  purpose, 
may  serve  to  pass  the  reversion,  if  it  be  clear  that 
the  grantor*s  intention  was  to  pass  his  interest,  no 
matter  by  what  mode,  and  if  also  there  be  words  in 
the  deed  sufficient  to  carry  the  reversion.  Dot  d. 
Wtre  V.  CoU,  6  Lam  J.  K.B.  20,  s.  c.  7  B.  &  C.  243, 
8.  c.  1  M.  &  R.  S3. 

I1ie  description  of  a  party  as  a  relation  is  equiva- 
lent to  a  recital.     Whallty  v.  WhaUey,  3  Bligh,  1. 

Where  a  deed  has  no  date,  or  an  impossible  date, 
the  date  in  other  parts  of  the  deed  means  deliveiy ; 
but  where  it  has  a  sensible  date,  the  date  of  the 
deed  means  the  day  of  the  date,  and  not  the  day  of 
the  delivery.  StyUg  r.  Wardk,  41aw  J,  KJB.Bi, 
8.  c.  7  D.  &  R.  507,  B.  c.  4  B.  &  C.  908. 

(D)  Validity  of,  and  wheke  set  aside. 

No  man  can  bind  another  by  deed,  unless  he  has 
authority,  by  detd,  to  do  so.  BtrkeUy  v.  Hardy,  4 
Law  J.  K.B.  184,  s.  o.  5  B.  &  C.  355,  s.  c.  8  D.  & 
R. 102. 

A  voluntary  deed,  executed  by  a  person  upwards 
of  eighty  years  of  age,  in  favour  of  the  surgeon  who 
was  in  uie  habit  of  attending  him,  held  to  be  valid ; 
the  grantee  having  proved  that  the  grantor  executed 
it  of  his  own  free  will,  with  a  full  knowledge  of 
its  nature,  and  through  the  intervention  of  his  own 
solicitor.  Pratt  v.  Barhtr,  4  Law  J.  Chanc  149, 
8.  c.  6  Law  J.  Chanc.  186,  s.  c.  1  Sim.  186,  s-c.  1 
S.  &  8. 1. 

Where  a  voluntary  deed  has  been  executed  for  a 

nose  which  has  never  been  completed,  and  the 
has  never  been  parted  with,  it  will  be  consi- 
dered in  equity  as  an  imperfect  instrument.  Ccci/v. 
Butcher,  2  J.  &  W.  573. 

In  a  grant  of  a  remainder  from  an  uncle  to  a  ne- 
phew for  a  price  grossly  inadequate,  but  purporting, 
m  the  operative  part  of  the  deed,  to  be  made  in  con- 
sideration of  love  and  affection,  there  being  no  reci- 
tal to  that  effect,  but,  the  grantor  being  described  as 
a  nephew,  a  valid  will  of  the  reversion,  previously 
made  in  favour  of  that  nephew,  is  evidence  of  the 
truth  of  the  consideration.  WhaUey  v.  WhaUey, 
3  Bligh,  1. 

If  the  whole  of  the  consideration,  indirtetiv  mov- 
ing the  parties  to  make  a  deed,  be  not  stateo  in  it, 
yet  no  advantage  can  be  taken  on  a  trial,  whoi  the 
instrument  is  produced  in  evidence  as  to  the  amoont 
of  the  stamp ;  for  the  48  Geo.  3,  c  149,  s.  22,  does 
not  render  it  absolutely  void.  Doe  d.  Himnboi* 
ham  V.  Hobion,  1  Law  J.  K.B.  224,  s.  c.  3  D.  &  R. 
186. 

A  deed  of  compromise,  with  respect  to  doubtful 
rights,  will  not  be  set  aside,  because  the  bai^n 
was  such  as  would  have  seemed  disadvantageous  to 
one  of  the  parties,  if  she  had  known  the  full  extent 
of  her  legal  right.  Nayior  v.  Wynch,  2  Law  J. 
Chanc.  132,  s.  c.  1  S.  &  S.  555. 

A  release  set  aside  for  misrepresentation  and  con- 
cealment.    Harvetf  T.Coohe,  6  Law  J.  Chanc.  64. 

A,  having  previously  borrowed  1000^  of  B,  exe- 
cutes to  him  a  bond' for  that  sum,  and  B,  two  days 
afterwards,  executes  a  deed,  whereby  he  covenants 
that  the  bond  shall  not  be  enforced ;  some  yeaxs 
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ftftarwards,  B,  baring  become  btnkrapt.  bis  aaaig- 
Dees  bring  an  action  on  tbe  bond,  and  file  a  bill  to 
bare  tbe  deed  of  covenant  declared  fraudulent: 
Held,  tbat  tbe  Court  will  not  interfere  against  the 
legal  operation  of  tbe  deed,  there  being  nothing  to 
shew  tbat  B  was  insolvent  when  he  executed  it; 
and  there  being  evidence  tbat  A  had  also,  at  that 
time,  pecuniary  claims  on  B,  and  that  the  execu- 
tion of  tbe  bond  was  accompanied  by  an  agreement 
tbat  payment  of  it  should  not  be  enforced.  Slack  ▼. 
ToUon,  1  Ross.  553. 

(£)  Mistakes  in,  where  reotifieo. 

Tbe  Court  will  rectify  a  deed  which  assumes  by 
its  recital  to  carry  an  agreement  into  execution,  and 
in  doing  so,  has  exceeded  its  intended  purpose. 
Beaumont  t.  Bramley,  1  Turner,  52. 

A  conveyance  which  passes  more  than  was  in- 
tended by  the  parties,  may  be  rectified,  and  tbe 
excess  deducted.  Beaumont  v.  Bramley,  1  Turn. ; 
and  see  BaUr.  Storie,  1  S.  &  S.  210. 

Whether  a  proceeding  is  competent  to  supply  a 
defect  in  a  deed  or  instrument  arising  from  oblite- 
ntion,  if  instituted  after  tbe  accident  or  discovery 
of  tbe  defective  state  of  the  instrument,  in  a  case 
where  a  party  is  not  excluded  by  admission  or 
former  adjudication — Quare. 

Tbe  same  principle  of  decision  cannot  be  applied 
to  a  document  (the  extract  of  a  decree)  in  the  cus- 
tody of  a  party,  as  to  a  record  in  tbe  keeping  of  tbe 
law.    Maedougail  v.  Hogarth,  2  Bligh,  41—59. 

(F)  Alterations  in. 

It  seems  tbat  a  material  alteration  in  a  deed  does 
not  render  it  wholly  inoperative.  Doe  d,  Beanland 
V.  Hirtt,  S  Sterk.  60.    [Bayley] 

Lease  of  Lands  by  A  toB  it  the  request  of  C,  D, 
and  £,  out  of  which,  B  was  to  grant  underleases  at 
tbe  direction  of  C,  D,  and  E  (die  object  of  which 
underleases  was  to  secure  a  ground-rent  to  A  and 
C),  and  su^ect  to  such  underleases,  was  to  stand 
possessed  of  tbe  lease  in  trust  for  D  and  E,  who 
were  parties  to  tbe  originil  lease ;  after  C,  D,  and  £, 
bad  executed  the  lease,  and  before  A  or  B  bad  exe- 
cuted it,  the  lease  was  altered  with  tbe  consent  and 
privity  of  C  only,  by  an  ensure,  which  excluded  a 
certain  portion  of  land  inwrted  by  mistake,  but  in 
which  D  and  E  bad  no  interest  A  and  B  then 
executed  tbe  lease :  Held,  tbat  this  alteration  did 
not  render  it  inralid.  Hall  v.  Ckandleti,  4  Bing. 
123. 

(G)  Enrolment. 

A  conveyance  which,  from  the  whole  circum- 
stances attending  the  transaction,  is  evidently  in- 
tended for  tbe  benefit  of  a  dissenting  meeting-bouse, 
althougb  there  be  no  obligation  upon  any  one  so  to 
appropriate  the  subject  matter,  is  nevertheless  void 
if  not  enrolled  under  tbe  statute  9  Geo.  2,  c.  36,  s.  1. 
Doe  d.  TunUmlt  v.  Brown,  6  Law  J.  K.B.  287. 

(H)  Possession  of. 

Where  a  deed  is  executed  by  a  client  in  favour 
of  bis  solicitor,  tbe  client  reserving  to  himself  a  life 
interest  and  power  of  revocation,  it  is  tbe  duty  of 
tbe  aolicitor  to  leave  a  counterpart  of  the  deed  in 
the  poisossion  of  bis  client.  Baleh  v.  Symes,  1  Tur- 
ner, 92. 


(I)  Delivering  up. 

A  person  who  has  lent  his  deeds  for  the  purposes 
of  a  cause  to  which  be  is  not  a  party,  which  are 
brought,  during  the  progress  of  tbe  suit,  into  tbe 
Master's  office,  may  petition  in  the  cause  to  bavo 
the  deeds  delivered  out  to  him.  Marriott  v.  White, 
1  S.  &  S.  17. 

In  a  suit  for  an  account,  and  for  delivery  of  title- 
deeds,  against  a  solicitor,  who  had  acted  in  the  ca- 
pacity of  steward,  the  Court,  upon  motion,  ordered 
the  deeds  to  be  delivered  up  to  the  plaintiff,  upon 
payment  into  court  of  so  much  of  the  balance  claim- 
ed by  tbe  answer  as  was  not  covered  by  any  secu- 
rity.    Baleh  v.  Symet,  1  Turn.  87. 

Where  a  married  man  who  has  lived  in  adultery 
with  a  woman,  and  has  bad  issue  by  her,  executes 
a  deed  providing  for  her  and  tbe  children,  in  tbe 
event  of  his  death,  and  deposits  this  deed  with  his 
attorney,  bat  afterwards  obtains  possession  of  it 
himself.  On  demurrer,  it  was  held,  tbat  tbe  wo- 
man and  her  issue  might  maintain  a  bill  to  compel 
bim  to  deliver  up  the  deed  ;  and  tbat  as  there  was 
no  breach  of  trust  against  the  party  with  whom  tbe 
deed  was  deposited,  it  was  not  necessary  that  he 
should  be  made  a  party,  and  tbat  the  bill  was  not 
multifarious,  altboagh  it  also  sought  performance  of 
an  agreement  to  pay  an  annuity  to  tbe  woman, 
which  a  court  of  equity  would  not  decree.     Knye  v. 

Moore,  1  S.  &  S.  61,  v.  Moseley,  1  Law  J. 

Chanc.  18. 

(M)  Remedies  on. 

When  a  plaintiff  declares  as  heir-at-law  upon  a 
deed  made  by  the  person  tbroagh  whom  he  claims, 
he  must  shew  how  be  is  heir-at-law ;  and  the  stat- 
ing merely  that  he  is  eoutin  and  heir-at-law  is  not 
sufficient.  Lidgbird  v.  Jtidd,  4  Law  J.  K.B.  76, 
s.  c.  7  D.  &  R.  517. 

No  one  but  a  party,  or  one  who  claims  through  a 
party,  can  maintain  any  action  on  a  deed.  Berkeley 
V.  Hardy,  4  Law  J.  KB.  184,  s.  c.  5  B.  &  C.  355, 
s.  c.  8  D  &  R.  102. 

(N)  Death-bed  Deeds. 

Lands,  &c.  being  limited  to  heirs  of  entail  by 
simple  destination,  a  deed  was  executed  in  liege 
pougtie  in  favour  of  tbe  heirs  general  of  tbe  disponer 
after  his  death  without  iasue,  with  a  power  to  revoke 
or  alter  tbat  disposition  on  death-bed ;  and  a  decla- 
ration, tbat  so  far  as  it  shall  remain  unrevoked,  and 
not  altered  by  a  writing  under  tbe  band  of  the  dis- 

Soner,  it  shall  have  the  effect  of  a  delivered  evi- 
ent,  though  £cc.  By  another  deed,  executed  thir- 
teen years  after  the  first,  all  the  lands,  &c,  together 
with  the  personal  estate  of  tbe  disponer,  are  vested 
in  trustees,  in  trust  to  be  sold,  and  the  produce  to 
be  applied  in  payment  of  debts'owing  at  bis  death, 
and  legacies,  &c.  granted  or  to  be  granted,  &c  (the 
objects  of  trust  being  different  from  those  provided 
in  the  former  deed) ;  and  the  trustees  are  directed 
to  convey,  &c.  tbe  residue  of  tbe  whole  fund  in 
favour  of  such  persons,  &c.  as  the  disponer  had  di- 
rected or  should  direct  by  any  writing  executed,  or 
to  be  executed,  &c.  On  death-bed  the  disponer 
executed  a  deed  of  appointment,  directing  tbe  trus- 
tees to  convert  tbe  whole  estate  into  money ;  and 
liter  giving  certain  legacies,    he  bequeaths  tbo 
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residae  to  bis  heirs  M  and  £  for  life,  with  remain- 
der to  other  persons  therein  named  :  Held,  that  this 
was  not  a  rerocation  of  the  first  deed,, so  as  to  ^ve 
to  the  heirs  of  entail  a  title  to  challenge  the  last 
deed  tx  capite  lecti ;  although  the  disponees  for  life, 
under  the  second  deed,  being  the  heirs  general  of 
the  disponer,  had  reduced  the  death- bed  deed  on 
that  ground,  and  thereby,  under  the  doctrine  of 
approbate  and  reprobate,  and  forfeited  bj  life-inte- 
rest giren  to  them  by  the  second  deed. 

Where  lands  by  an  instrument  in  the  nature  of  a 
will,  are  disponea  in  trust  to  sell  and  pay  certain 
legacies,  and,  as  to  the  residue,  for  such  persons  as 
the  disponer  shall  by  writing  appoint ;  and  after- 
wards, by  deed  made  on  death-bed,  he  disposes  of 
the  residue,  the  law  of  death-bed  applies  to  the 
case,  and  the  disposition  is  reducible  on  that  ground, 
so  far  as  it  relates  to  lands. 

Lands,  entailed  by  simple   destination,    being 

g'ven  by  testamentary  disposition  to  the  sisters  and 
irs  of  the  disponer,  under  obligation  as  to  part  of 
those  lands,  that  thev  should  Ira  conveyed  by  his 
•istexs  to  the  heirs  of  tailzie,  entitled  by  strict  sta- 
tutory entail  to  the  principal  mansion,  &c«  where 
the  lands  subject  to  the  obligation  are  situated,  on 
condition  that  a  certain  sum  shall  be  paid  by  a  cer- 
tain day  by  those  heirs  to  the  sisters.  By  a  subse- 
ouent  testamentary  disposition,  consisting  of  two 
deeds,  the  latter  bein^  made  on  death -bed,  the 
lands  of  the  disponer,  including  those  in  questton, 
are  rested  in  trustees,  upon  trust  to  sell  and  pay 
the  interest  of  the  produce  to  the  sisters  of  the  dis- 
poner for  life,  &c.,  who,  as  general  heirs  of  the 
disponer,  reduced  the  latter  instrument,  so  far  as  it 
regarded  lands  destined  heirs  of  line,  as  made  on 
death-bed  :  Held,  that  the  heirs  of  entail  hare  no 
title  or  interest  to  reduce  the  same  instrument  on 
the  same  ground  as  to  the  entailed  lands,  nor  to  call 
for  a  conveyance  on  payment  of  the  sum  specified 
in  the  condition :  1.  liecause  their  interest  is  ex- 
cluded by  the  liege  poustie  deed,  and  is  not  restored, 
transferred  to,  or  vested  in  them,  because  the  dis- 
ponees in  that  deed  have  forfeited  or  irejected  their 
right  under  it :  2.  because  they  must  claim  as  dis- 
ponees or  legatees  under  that  deed,  and  in  such 
character  they  are  barred  from  challenging  the 
death-bed  deed :  3.  because,  in  the  events  which 
had  happened,  they  could  not  fulfil  the  conditions 
on  which  alone  the  benefit  of  the  disposition  could 
be  claimed  :  4.  because  they  are  not  entitled  to  avail 
themselves  of  the  right  of  redemption  according  to 
the  condition,  and  under  the  obligation  imposed  on 
the  disponees  in  the  first  deed,  inasmuch  as  that 
obligation  does  not  extend  to  the  trustees,  who  take 
under  the  death-bed  deed.  Roiburghe  v.  Waucht^, 
2Bligh,619. 

Though  it  be  positively  laid  down,  that  a  mere 
deed  on  death-bed  shall  not  disappoint  the  heir,  yet, 
if  a  former  deed  has  been  granted  iu  liege  poustie,  the 
grantor  may,  by  a  death-bed  deed,  buraen  the  gran- 
tee of  the  former  deed,  so  as  to  leave  nothing  valuable 
remaining  of  the  title  to  the  beneficial  interest  in  the 
estate  g^ven  to  such  former  grantee;  the  former 
deed,  however,  remains  in  that  case  valid  as  a  title- 
deed  to  the  estate,  however  burdened  by  the  latter 
deed. 

A  death-bed  deed  cannot  be  supported,  unless  it 
Im  founded  upon  some  claim  to  the  estate,  availabU 


against  the  heir,  created  by,  and  continaed  avail* 
able  until  and  at  the  death  of  the  grantor,  by  a  pre- 
vious deed,  to  which  the  title  under  the  death-bed 
mav  knit  and  attach  itself,  as  a  burthen  by  a  death- 
bed deed  attaches  itself  to  an  estate  created  by  a 
liege  poustie  deed. 

If  a  valid  liege  pouttie  deed  exist  at  the  death  of 
the  grantor,  the  death-bed  deed  will  also  be  good. 
This  liege  pouttie  deed  must,  however,  be  in  favour 
of  a  stranger,  and  not  in  favour  of  the  heir  alioqui 
succe$turut,  A  deed  in  his  favour  would  be  held 
to  be  an  evasion  of  the  law,  and  not  effectual.  The 
stranger  disponee  is  bound  to  hold  good  any  power 
reserved  against  him ;  if  such  a  power  be  duly  exe- 
cuted, he  cannot  complain. 

A  person,  to  take  by  a  death-bed  deed,  cannot  call 
upon  the  disponee  under  a  former  deed  to  denode, 
unless  the  estate  is  vested  in  him.  Where  it  is  so 
vested,  the  author  of  a  death-bed  deed,  so  far  from 
revoking,  asserts  the  validity  of  the  liege  pmatie  deed. 

A  testator  may  render  a  death-bed  deed  valid,  by 
a  clause  in  it  that  he  meant  a  certain  previous  deed 
to  subsist,  if  the  death-bed  deed  should  be  found  to 
be  inefiectual ;  or  if  the  disponee  under  it  would 
not,  or  could  not,  take,  from  popeiy  or  other  cause, 
then  the  disponee  under  such  previous  deed  might, 
as  against  the  heir  alioqui  tticeeuurut,  claim  the 
estate.  In  that  case,  the  testator  keeps  alive  the 
former  deed  to  all  those  purposes,  to  enable  the  dis- 
ponee in  the  death-bed  deed  to  say  to  the  heir,  that 
he  has  no  interest  to  impugn  the  death-bed  deed. 
Crawford  v.  Coutts,  £  Bligh,  669—85. 
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[See  Game.] 

An  assistant  keeper  has  no  right,  under  16  Geo.  5, 
0.  30,  B.  9,  to  seize  a  person  carrying  a  gun  into 
grounds  where  deer  are  usually  kept,  in  order  to 
get  his  gun,  without  first  demanding  it. 

16  Geo.  5,  c.  30,  s.  9,  as  to  seizing  the  guns,  &c. 
of  persons  carrying  them  into  grounds  where  deer 
are  usually  kept,  with  intent  to  destroy  deer ;  and 
as  to  to  beating  or  wounding  the  keepers,  &c.  in  the 
execution  of  their  offices  :  Held,  that  an  assistant 
keeper  had  no  right  to  seise  the  person  of  one  so 
armed  in  order  to  get  his  gun,  without  having  first 
demanded  the  gun. 

Quesre — Whether  an.  assistant  keeper,  appointed 
by  the  keeper  only,  and  not  confijrmed  by  the  owner 
of  the  forest,  chase,  &o.  can,  in  the  absence  of  the 
keeper,  seize  guns,  &c.  Rex  v.  Amey,  1  R.  &  R. 
C.C.R.  600. 

Upon  an  indictment  for  a  second  offence  against 
42  deo.  3,  c.  107,  by  killing  deer,  objections  were 
taken  to  the  conviction  for  the  first  offence,  viz.  that 
it  was  not  in  the  proper  county,  and  that  it  was  not 
correctly  stated  in  the  indictment  for  the  second 
offence ;  and  the  conviction  for  the  second  offence 
held  wrong.  Rex  v.  Allen,  1  R.  &  R.  C.C.R.  513. 
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(A)  Wbbrb  allowed. 
£See  Interrogatories,  and  Pleading.] 

linemB,  in  the  Exchequer,  the  omission  of  the 
UffMl  jullegatioa  in  a  bill  in  equity,  of  the  plaintiff 
being  a  debtor,  and  an  accountant  to  the  King,  is 
no  ground  of  demurrer.  Ckeetham  v.  Crook,  1 
Af 'CM.  &  Y.  315. 

After  answer,  the  plaintiff  amended  his  bill  by 
adding  several  suggestions,  without  praying  any 
JMW  Mlief :  on  dMnnrrer  to  thia  bill,  it  was  over- 
raled,  on  the  greund  that  the  defendant  cannot  de- 
mnr  to  an  amended  bill  which  does  not  pray  new 
relief.    Emmtt  t.  Aulift,  X  Keo.  131. 

A  demucrer  was  allowed  to  a  bill  which  did  not 
4iatinotl7  shew  whether  the  plaintiff's  title  was  at 
lasr  or  in  equity.  Eduardt  t.  Edwards,  1  Jac. 
S«9, 5S5. 

A  hiiX  ia  demurEable  if  a  party  be  joined,  who 
appears  on  the  face  of  the  bill  to  have  no  interest  in 
the  matters  in  litigation.  Cvff  v.  PlaUl,  1  Law  J, 
Chaoe.  2. 

A  faiiUi  which  states  that  a  defendant  is  the  heir- 
at-law  of  a  peraon,  who  bought  and  afterwards  sold 
the  premises,  and  that  he  has  in  his  possession 
deeds,  &c.  relating  to  them,  does  not  thereby  allege 
that  he  has  an  intecest  in  the  subject  of  the  salt. 
Smith  ▼.  ThompiOB,  1  Law  J.  Cbanc.  188. 

If,  of  sevevsl  oo^plaiotiffs,  some  haye  an  interest 
in  the  matters  of  the  suit  and  others  have  no  inter- 
eat,  a  general  demnrier  will  hold  (o  the  whole  bill. 

A  bill  being  filed  by  the  obligee  of  a  bond  against 
the  peraonal  representative  of  a  surety,  who  was  an 
obligor,  and  cne  o£  the  two  principal  obligors  stat- 
ed, that  ihe  other  principal  obligor  was  dead — that 
there  was  no  personal  representative  of  him — and 
that  he  iaft  ■•  assets  out  of  which  the  plaintiff's  de- 
mand cocdd  be  satisfied :  Held,  that  a  demurrer 
could  not  besustaiaed,  on  the  ground  that  there  was 
no  personal  representative  of  one  of  the  two  princi- 
pal debtors  before  the  Court.  Mmgrave  ▼.  Viek, 
$  Law  J.  Chanc.  150. 

Where  the  bill  contains  a  general  allegation,  and 
a  general  question  applying  to  more  lands  tintn 
those  wbidi  are  the  subject  of  the  suit,  the  defen- 
dant, though  not  bound  to  answer  the  question  ge- 
nccally,  is  yet  bonnd  to  answer  it  as  far  as  regards 
the  pattievlar  lands  to  which  the  suit  relates ;  and, 
therefofe,  a  deasarrer,  gensrally  and  without  an 
escepticB  of  those  particular  lands,  to  such  an  allo- 
gatiou  and  question,  is  bad. 

If  a  dofendant,  who  has  suh^ntially  a  good  de- 
lenoe  fay  way  of  demurrer,  and  has  been  already 
allowed  to  assend  once,  fails  a. second  time,  tlnrough 
a  slip  in  pleading,  mhkk  affects  the  substanoe  of 
the  demurrer,  the  Court,  if  it  sees  that  it  was  his 
intention  to  avail  himself  of  his  defence  only  so  far 
as  it  was  substantially  good,  and  to  give  the  plain - 
ttflb  an  die  discovery  to  which  they  had  a  right, 
will  permit  him  to  amend  a  second  time,  upon  pay- 
ment of  Call  casts  to  the  other  party.* 

An  allegation  in  .a  lull,  that  the  defendant,  who 
isofthe  Roman  Catholic  religMn,  is  gone  abroad 
with  a  view  to  becsome,  or  .has  become,  a  member  of 
a  religions  house,  is  demurrable ;  for  the  Court  will 
intaad,  that  the  raligiotts  house  aaentioned  in  the 
allegation  is>a  Raman  Catholic  religioos  house,  and 
will  ant  give  the  plaatifi'  the  beneiit  of  the  possibi- 
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lity  that  die  defendant  may  hare  soBsmptsd  himself 
from  penalties  by  taking  the  oath  prescribed  by  31 
Geo.  3,  0.  2,  unless  the  bill  brings  him  specifically 
within  the  exemption  created  by  that  statute. 

Where  a  charge  is  demurrable,  matter  stated  by 
way  of  inducement  to  the  chaige,  is  also  demur- 
rable.   Holden  ▼.  Weld,  1  Law  J.  Chano.  171. 

Demurrer  to  a  bill  filed  by  a  creditor,  against  A, 
the  executor,  and  his  partners  B,  C,  Ate.  alleging, 
that  assets  of  the  testator  had  come  into  the  hands 
of  the  partnenhip,  and  that  all  the  partners  claimed 
to  retain  these  assets,  in  satiafiMdon  of  a  debt  doe 
from  the  testator  to  their  firm,  hot  not  aUeging  ia 
terms  collusion  between  A  and  tdie  other  defen- 
dants :  the  demurrer  is  oveimled.  Oedge  t.  7rai//, 
2  Law  J.  Chanc.  1. 

If  A  is  made  a  partv  to  a  biU  for  an  account  of  a 
testator's  estate,  on  the  ground  that  he  holds  assets 
by  occlusion  with  the  executor,  he  cannot  protect 
himsetf  from  answering  fully,  by  denying  the  eol- 
losion  and  demurring  to  the  other  parts  of  the  bill. 

If  a  bill  states  that  A  is  the  solicitor  of  B  and  of 
C,  and  then  sets  forth  various  dealings  of  A  in  the 
affairs  of  B  and  C,  but  does  not  allege  that  these 
affairs  came  to  his  knowledge  in  his  dharaoter  of 
solicitor :  A  cannot  demur  to  the  discovery,  on  the 
ground  that  the  matters  came  to  his  knowledge  onhr 
in  that  character.  fflaffU  v.  Surman,  2  Law  J. 
Chanc.  28. 

The  Court,  on  a  demurrer  to  a  bill  by  creditors, 
praying  a  sale  of  testator's  real  eatate  to  pay  unsa- 
tisfied demands,  the  personal  estate,  being  insuffi- 
cient, the  testator  having  directed  his  debts  to  be 
paid  by  his  executors,  and  devised  his  real  estate, 
overruled  (bat  without  costs  or  prejudice  to  the 
question)  ss  being  premature,  because  the  court 
would  marshal  assets,  and,  consequently,  the  cause 
must  be  brought  to  bearing  to  enable  the  Court  to  de 
justice.     Sanderson  v.  Wharton,  8  Price,  680. 

A  general  demurrer  for  want  of  equity  allowed  to 
a  bill,  allegine,  that  the  defendant,  who  was  the 
agent  of  A,  and  had  in  his  hands  monies  and  effects 
of  A,  had  written  a  letter  to  a  creditor  of  A,  in 
which  he  promised  to  honour,  on  presentatioB,  cer- 
tain bills  of  exchange,  drawn  by  that  creditor,  at  A's 
request,  upon  the  defendant,  iad  praying  that  the 
defendant  might  be  decreed  to  pay  the  bills  of  ex- 
change out'of  the  monies  and  effects  of  A  in  his 
hands,  or  othervrise,  out  of  his  own  monies.  BaiUtt 
V.  Miteheil,  1  Law  J.  Chanc.  197. 

Matters  in  equity  arising  within  the  county  pala- 
tine of  Lancaster,  are  within  the  iuriadiction  of 
the  Court  of  Exchequer,  and  therefore  a  demurrer 
for  want  of  jurisdiction  will  be  tanoelled.  ChmUuan 
V.  Crook,  1  M'Clel.  &  Y.  307. 

A  demuner  to  a  bill  for  a  discovery,  and  to  exa- 
mine witnesses  in  aid  of  the  defisnoe  to  two  sepa- 
rate actions  for  two  distinct  libels,  wss  allowed  on 
the  ground,  first,  that  it  did  not  shew  any  right  to 
the  bill  for  a  discovery,  nor  to  the  commission ;  and 
aecoodly,  that  two  actions  for  several  and  distinct 
matters  ought  not  to  have  been  joined  together  in 
one  bill.  Skackell  v.  Maeaulay,  2  S.  &  S.  79.  See 
same  case  in  several  stages  before  the  Lord  Chan- 
cellor and  Vice  Chancellor,  3 Imw  J.  Chanc.  27— 42* 

If  A  brings  an  action  against  B  for  the  publication 
of  a  Ubel,  and  B  puts  in  a  plea  of  justification,  and 
afterwards  files  a  bill  stating  the  autters  contained 
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in  Che  piM,  and  thtt  the  witneMee  by  whose  evi- 
dence  he  could  prore  their  truth  are  abroad,  and 
therefore  praying  a  discovery  from  A  of  the  matters 
80  alleged,  and  one  or  more  commissions  to  examine 
witnesses  abroad ;  a  general  demun^r  to  such  a  bill 
cannot  be  sustained.  Shachell  y.  Macaulay,  3  Law 
J.  Chane.  30. 

A  bill  for  a  commission  to  examine  witnesses 
abroad,  where  an  action  has  been  begun ;  and  a  bin 
to  examine  witnesses  dt  bene  eue,  is  liable  to  a  spe- 
cial demurrer,  if  it  has  not  an  affidavit  annexea  to 
it  of  the  circumstances  b^  which  the  testimonj 
•ought  to  be  preserved  is  in  danger  of  being  lost. 
Angel  ▼.  Angel,  1  Law  J.  Chanc.  6,  s.  c.  1  S.  &  S.  83. 

A  demurrer  to  a  bill  to  perpetuate  testimony  as 
to  legitimacy  bv  the  eldest  son  of  a  peer,  in  the 
lifetime  of  hie  father,  allowed.  BelfaH  ▼.  ChicheS' 
ter,  «  J.  &  W.  439. 

As  the  construction  of  written  instruments  is  the 
same  at  law  and  in  equity,  a  demurrer  will  hold 
good  to  a  bill  which  prays  to  be  relieved  against  a 
judgment,  alleged  to  have  proceeded  upon  a  strict 
construction  of  an  agreement,  in  opposition  to  the 
true  intent  of  the  parties.  Ball  y,  Storie,  1  Law  J. 
Chano.  214,  s.c.  1  S.  &  S.  210. 

An  action  at  law  being  brought,  to  recover  the 
produce  of  some  foreign  specie,  remitted  by  a  mer- 
chant abroad  to  an  agent  in  London,  the  agent  filed 
his  bill,  alleging  generally,  that  there  were  mutual 
dealings  and  transactions  between  the  parties,  and 
praying  that  an  account  might  be  taken  of  them,  and 
for  an  injunction ; — a  demurrer  was  aUowed.  Frietat 
▼.  Doi  Santot,  1  Y.  &  J.  574. 

Demurrer  to  a  supplemental  bill,  after  a  decree  in 
the  original  suit,  allowed,  on  the  ground,  that  it  was 
only  a  different  statement  of  the  case  alleged  by  the 
original  suit,  and  was,  in  fact,  a  fresh  suit  for  the 
same  purposes.  Grant  v.  Grant,  5  Law  J.  Chanc. 
145, 

(B)  Form  of. 

An  allegation,  that  the  defendants  pretend  that 
there  is  an  outstanding  legal  estate,  is  not  an  aver- 
ment which  will  entitle  the  plaintiff,  upon  the  argu- 
ment of  a  demurrer,  to  the  benefit  of  an  allegation 
that  there  is  such  an  outstanding  legal  estate.  Wiu" 
gate  V.  Btfberts,  2  Law  J.  Chanc.  164. 

lliough  it  is  the  usual  course  of  the  Court  to  de* 
termine  on  the  written  demurrer,  before  it  enten 
upon  the  consideration  of  a  case  of  demurrer  assign- 
ed ore  tenus  ;  yet  when  the  demurrer  ore  tenue  is  for 
want  of  parties,. who  have  an  interest  in  the  ques- 
tion raised  by  ihe  written  demurrer,  the  Court  will 
dispose  of  the  demhrrer  are  tenus  first  Attorney 
General  v.  Heeiis,  2  Law  J.  Chanc.  35. 

A  demurrer  ore  tenus  cannot  be  offered  to  part  of 
a  bill.     Shepherd  v.  Lioyd,  2  Y.  &  J.  490. 

Unnecessary  allegations  in  a  demurrer  do  not 
render  it  a  speaking  demoner,  if  they  do  not  intro- 
duee  matter  which  does  not  appear  in  the  bill.  Cau?- 
thonie  V.  Chalie,  3  Law  J.  Chanc.  125,  8.c.  2  S.  & 
a  125. 

A  demurrer  is  not  a  speaking  demurrer,  unless 
when  it  introduces  a  statement  of  a  fact  material  to 
support  the  demurrer.  Davies  v.  Williams,  4  Law 
J.  Chanc.  210,  s.  o.  1  S.  &  S.  5. 

A  demurrer  which  covers  too  much  cannot  be  sus- 
Uined.     Wynne  y.  Jach$4m,  2  M'Clel.  &  Y.  65. 


Where  there  is  a  demurrer  extending  in  princifde 
to  the  whole  bill,  though  in  form  purporting  to  ex- 
tend only  to  part  of  it,  the  defendant,  by  answering 
any  part  of  tlie  bill,  overrules  his  demurrer.  Dawaoa 
V.  Sadler,  2  Law  J.  Chanc.  172,  s.  c.  1 S.  &  S.  54«. 

(C)  PRACTICI. 

The  eight  days  within  which  a  demurrer  must  be 
entered  with  the  registrar,  are  eight  office  days. 
Bullock  V.  Edington,  1  Sim.  481. 

It  is  irregular  for  a  defendant  who  is  not  in  con- 
tempt, and  has  not  obtained  an  order  for  time,  to 
file  a  general  demurrer,  if  his  solicitor  has  repre- 
sented to  the  adverse  clerk  in  court,  that  an  order 
for  time  had  been  obtained.  If  that  misrepresen- 
tation of  the  defendant's  solicitor  was  called  forth 
by  a  statement  on  the  part  of  the  plaintiff,  that  he 
was  in  a  condition  to  seal  an  attachment,  when  in 
truth  he  was  not  in  that  condition,  the  defendant 
may  file  a  general  demurrer.  Gray  v.  Chaplin,  3 
Law  J.  Chanc.  47,  s.  c.  2  S.  &  S.  267. 

If  a  defendant  be  under  terms  of  pleading  issn- 
ably,  he  cannot  demur  speetallif  to  tlie  replication. 
Sawtell  V.  Gillard,  3  Law  J.  K.B.  108,  s.  c.  5  D.  & 
R.  620. 

If  pending  a  demurrer  which  is  overruled,  the 
time  allowed  by  the  rules  of  court  for  pleading  ex- 
pires, the  Court  will  grant  further  time  to  plead. 
Jhinean  v.  the  Manchetter  Watertoorke  Company,  8 
Price,  698. 

•  Where  a  demurrer  was  refused  to  be  received, 
on  a  mis-statement  that  an  attachment  had  previ- 
ously issued  for  want  of  an  answer:— >Tfae  Court 
set  aside  an  attachment  subsequently  issued,  and 
gave  leave  to  demur.  Evelyn  v.  Gr^th,  1  M'Clei. 
&  Y.  265. 

A  defendant  against  whom  an  attachment  has 
issued,  cannot,  upon  payment  or  tender  of  costs,  file 
a  demurrer  to  the  whole  bill,  without  apecial  leave 
of  the  Court  Mellory.  Hall,  3  Law  J.  Chaae.  171, 
S.C.  2S.  &S.  321. 

Judgment  of  non  pros,  is  regularly  signed,  if  a 
nmiliter  be  not  delivered.  HoUis  v.  Buddngham, 
3  D.  &  R.  1. 

To  a  declaration  in  assumpsit,  with  several  counts, 
the  defendant  demurred  generally  to  the  first  counts, 
and  pleaded  the  general  issue  to  all  the  other 
counts  :  Held,  that  the  demurrer  must  be  delivered 
to  the  plaintiff's  attorney,  and  not  filed  with  the 
clerk  of  the  papers.  Dymock  r,  Stevens,  3  D.  &  R. 
248. 

If  a  general  demurrer  be  filed  instead  of  deliver- 
ed, it  is  unavailable;  hence,  where  the  plaintiff 
signed  judgment  when  it  had  only  been  filed,  the 
Court  held  the  judgment  regular.  Fry  v.  Champneys, 
2  Chit.  295. 

The  attorney,  and  not  the  derk  of  the  papers,  has 
a  right  to  make  up  the  demurrer  books.  Herbert  v. 
Taylor,  4  Law  J.  K.B.  299,  s.  c.  5  B.  &  C.  766, 
s.  c.  8  D.  &  R.  609. 

The  mere  sseertion,  that  a  special  demurrer  is 
brought  for  the  purpose  of  delay,  is  not  a  sufficient 
ground  to  induce  the  Court  to  suffer  it  to  be  argued 
on  the  last  day  of  term.  Tibbett  v.  Perring,  7  B. 
Mo.  440. 

If  the  period  for  arguing  a  demurrer  arrive  before 
the  paper-book  has  been  delivered  to  the  junior 
Baron,  judgment  will  pass  against  him  who  has 
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neglected  to  delirer  the  same.    Ret  ▼.  F&rman,  11 
Price,  161. 

The  Court  will  grant  a  eoneUium  for  the  last  day 
of  term,  if  there  are  not  four  days  left  in  the  term, 
though  the  demurrer-hook  has  not  been  delirered 
to  the  other  side  on  stamp.  Gent  ▼.  Vandermoolen,  IS 
Price,  «47:  8.P.  Mt7?i«r  ▼.  Horton,  M'Clel.  495. 

On  an  application  for  a  rule  to  shew  cause  why 
an  order  for  a  eoneilium,  granted  on  the  fist  of  June, 
for  arguing  on  the  f6th,  the  last  day  of  term,  a  de* 
murrer  delirered  by  the  defendant  to  the  plaintiff'^ 
replication  on  the  18th  of  June,  the  demurrer-book 
being  delivered  on  the  tOth,  but  no  rule  given  to 
bring  in  the  demurrer, — the  Court  refused  the  rule, 
M  it  appeared  that  the  demurrer  was  filed  for  delay, 
the  plaintiff  having  tendered  an  issue  to  the  country 
on  toe  defendant's  pleas,  though  four  days  had  not 
been  given  to  the  defendant  to  return  the  demurrer. 
SamUe  v.  Jachton,  11  Price,  397. 

A  defendant  must  shew  full,  reasonable,  and 
ample  cause,  to  induce  the  Court  to  permit  him  to 
withdraw  a  general  demurrer,  and  plead  specially. 
Elwarthy  v.  Goim/I,  6  B.  Mo.  495. 

Demandant  allowed  to  withdraw  demurrer  and 
reply  de  novo  in  a  writ  of  formedou,  upon  shewing 
gooo  ground  by  affidavit.  Cholmely  v.  Poxton,  3 
&ng.  1. 

If  a  plaintiff  has  obtained  an  order  to  take  a  de- 
murrer off  the  file,  and  the  defendant,  before  it  is 
taken  off,  file  a  plea  and  answer,  it  will  be  irregular. 
Cust  V.  Baode,  1  S.  &.  S.  21. 

On  demurrer  the  Court  is  bound  by  plaintiff's 
allegation  of  hct,  but  not  of  law.  Cuthbirt  v.  Crea»y, 
6  Mad.  189. 

"When  there  shall  be  a  demurrer  to  part  only  of 
the  declaration,  or  other  subsequent  pleadings,  those 
parts  only  of  the  pleadings  to  which  such  demurrer 
relates,  snail  be  copied  into  the  demurrer-books ;  and 
if  any  other  parts  shall  be  copied  therein,  the  Pro- 
thonotary  shall  not  allow  the  costs  thereof  on  taxa- 
tion, either  as  between  party  and  party,  or  attorney 
and  client.  Reg.  Gen.  Hit.  8  &  9  Geo.  4,  6  Law  J. 
CP.  102,  s.r.  1  M.  &  P.  401,  B.  r.  4  Bing.  549. 


DESCENDANTS. 

The  word  "  descendants"  is  capable  of  such  a 
construction,  as  to  shew  who  fall  within  the  class 
which  that  word  describes.  Wright  r.  Atkint,  1 
Turn.  162. 


DESCENT. 
[See  Hbir.] 

The  true  rule  of  collateral  descent  is,  that  the 
nearest  collateral  relation  of  the  whole  blood,  being 
on  the  side  from  which  the  estate  descended,  is  heir. 

Therefore,  where  a  person  seised  of  an  estate  by 
descent  ex  parte  maternd,  dies  without  issue,  the 
descendants  of  his  maternal  g^ndfather  must  all  be 
extinct  before  any  descendant  of  a  remoter  maternal 
ancestor  can  inherit,  however  nearly  related  to  the 
propontut,  ex  jfarte  patemd.  Hawkint  v.  Shtwen,  1 
Law  J.  Chanc.  148,  a.  c.  1  S.  &  S.  257. 

If  a  woman,  has  an  equitable  fee,  subject  to  a  ge- 
neral power  of  appointment  by  will,  and  by  will 
duly  exeeated,  not  referring  to  the  power,  devise  all 


her  real  estates  to  her  only  son,  charged  with  lega- 
cies, the  son  takes  the  equitable  fee  by  descent,  and 
not  as  appointee  under  the  power. 

If  the  son  die  under  age,  without  haviitg  had  or 
called  for  a  conveyance  of  the  legal  estate  from  the 
trustee,  the  equitable  fee  will  descend  to  the  heirs 
ex  parte  maternd,  and  not  to  the  heirs  ex  parte  patemd^ 
LangUy  v.  Sneyd,  1  Law  J.  Chanc.  14. 

Where  a  man,  who  had  married  the  owner  of  a 
customary  estate  in  fee,  took  a  grant  of  the  freehold 
from  the  lord,  upon  which  livery  of  seisin  was  after- 
wards given — Semble,  the  grant  operated  as  an  en- 
franchisement before  the  livery,  and  that  the  oourse 
of  desoent  of  the  customary  estate  would  not  be 
altered.  Doe  dem.  Neuny  v.  Jaehum,  1  B.  &  C. 
445«  s.  o.  2  D.  &  R.  414. 


DETINUE. 


An  estate  having  been  devised  to  the  plaintiff's 
wife  after  marriage,  he  delivered  the  title  deeds  to 
a  certificated  conveyancer,  and  instructed  him  to 
prepare  a  conveyance  and  levy  a  fine,  to  which  the 
plamtiff  and  his  wife  were  parties,  declaring  the 
uses  to  their  second  son :  Held,  that  the  plaintiff 
could  not  maintain  detinue  for  the  deeds,  as  the 
property  in  the  lands  to  which  they  related,  was,  by- 
the  operation  of  the  fine,  conveyed  to  his  second 
son.  Pkillips  V.  Robintmi,  5  Law  J.  CP.  Ill,  s,  o. 
4  Bing.  106. 

.  If  a  person,  who  writes  an  answer  to  a  demand 
made  upon  another  person  of  certain  things,  says, 
that  he  has  got  them,  and  thereby  induces  5x9  claim- 
ant to  bring  an  action  against  him,  he  is  liable  to 
such  claimant  in  detinue,  although  it  does  not  appear 
that  he  had  the  general  controlling  power  over 
the  things.    Hall  v.  White,  5  C.  &  P.  136.  [Best] 

In  an  action  of  detinue,  the  goods  should  be  de- 
clared to  be  of  some  value.  The  want  of  a  state- 
ment of  value  is  bad  upon  general  demurrer.  The 
thing  detained  being  a  bill  for  the  payment  of  a  sum 
of  money,  does  not  raise  such  a  presumption  of  any 
value  as  to  dispense  with  the  statement.  Steventem 
r.  Additon,  5  Law  J.  K.B.  265. 
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DEVISB — (Construction  of,  in  obnbrjil). 


(A)  Construction  of,  in  general. 

Interpretation  of  partienlv  dnies  uid  words  io 
a  codicil,  with  reference  to  tbe  general  plan  of  the 
change  intended  hy  tbe  teetstriz  to  be  made  in  bet 
iormev  diapotitiaB  bjr  ber  will  of  ber  propertf  • 
htmkhu  ▼.  Towit,  1  Lew  J.  Chane.  165. 

In  constming  a  devise,  worde  may  be  snpplied  te 
restrain  iu  genenlitj,  if  tbe  intent  of  tbe  testator 
ceabecoUectedfromotfaef  parte  of  tbe  wilt  Strmtg 
y.  Cummin,  t  Ken.  468,  s.  c  S  Bur.  919. 

It  is  a  general  rale  of  law,  to  be  eoUeeted  fron  « 
omsidencionof  aH  tbe  cases,  tbat  a  pattiealar  intsnt 
exprassed  in  a  w%  most  give  waj  to  ■  general 
i&tont ;  and  conrta  are  bound  to  gtre  offset  to  tbe 
paramoant  intent  Jenon  ▼.  Wright,  t  Biigh,  49, 5f . 

WbateTer  tbe  rule  maj  be  in  tbe  simple  case  of  a 
ieBt>charge,  in  a  deTise  tbe  construction  most  be 
accorditag  to  tbe  intention.  Lantdawn*  r.  Lanadpwtu, 
fBligb,6a 

A  devise  by  testatrix  of  all  ber  real  property  to 
A  T  and  £  O,  eoEoept  wbat  abe  migbt  ■ention  la  « 
eodieil,  means  except  wbat  sbe  sball  mention  in  n 
vabd codicil;  and  testatrix  banngmade  a  eodieil 
(wbieb  was  void  fimn  being  unattested),  devising 
pert  of  ber  real  estate  to  other  persons :  Held,  tbat 
notwitbatandinff  tbie,  the  whole  of  the  real  property 
peased  to  tbe  devisees  under  tbe  wiU,  and  not  td 
tb«  bein-at-law.    Dmn  v.  Teylor,  9  Chit.  681. 

A  person  possessed  of  real  and  personal  properly, 
left  it,  by  his  wiD,  under  certnn  restrictions,  to  bis 
wifn  for  her  life,  or  as  long  as  die  remained  his  wi- 
dow; and  sfker  her  decease  or  seeond  marriage,  as 
follows,  vis.  ^  Then  my  wiU  is,  tbat  sll  my  real  and 
personal  estate  be  divided  aocovding  to  tbe  Statute  of 
Distribution,  in  tbat  case  made  snd  provided  :**"- 
The  Court  held,  that  the  real  property,  after  the 
death  or  second  marrisge,  went  to  the  heir-at-law, 
for  want  of  a  devise  of  it.  Thomtu  v.  Tk&mat,  3  Lew 
J.  K.B.  If  1,  B.  o.  S  B.  ft  C.  8S5, 1.0. 5  D.  &  R.  700. 

A  testator  gives  all  bis  property  to  bis  daughter 
•nd  ber  heirs,  directing,  at  their  deoeaae,  their 
debta,  &c.  to  be  paid';  he  then  gives  various  lega- 
cies, and  bequeathe  the  residue  to  hie  nephew  r 
Held,  that  tbe  daughter  takes  the  personal  property 
abeolutely,  and  an  estate  tail  in  the  real  property, 
and  that  the  legacies  were  meant  to  be  given  only 
upon  the  ftilure  of  heirs  of  the  body  of  that  daugh- 
ter.    WidditoH  V.  Hed^Mn,  t  Law  J.  Cbano.  9. 

There  is  no  distinction  between  a  residuary  and 
a  specific  devise  of  real  estate,  every  devise  of  land 
being  in  effect  specific,  inasmuch  as  a  reeidoery  de- 
vise will  only  pass  such  real  estate  as  the  teetator 
had  at  the  time  of  making  bis  will,  and  will  not  pass 
real  estates  subsequently  acquired.  Sp(mg  v.  Spong, 
1  Y.  &  J.  300. 

Devise  of  lands  to  tbe  use  of  A  for  life,  with 
remainder  to  the  use  of  the  children  of  A,  as  tenanta 
in  common,  in  tail,  with  benefit  of  survivorship, 
with  remainders  over.  A,  having  seven  diildren, 
became  bankrupt,  and  the  lands  were  purchased 
under  a  local  act  of  parHamemt  by  trustees  for  city 
improvements,  and  the  value  of  tbe  interest  of  the 
children  was  ascertained  hy  a  jury,  without  refer- 
ence to  the  value  of  the  estate  for  lifo  of  A,  or  the 
subsequent  contingent  rflnainders ;  and  the  amount 
was  paid  into  tbe  bank  in  the  name  of  the  Account- 
ant-General.    The  Court  doubted  the  propriety  of 


the  proceeding,  and  rafaaed  te  otder  tbe  dividoadtf 
to  be  paid  for  the  maintenance  of  the  childrBn  of  A. 
Ex  paru  Whitduad,  2  Y.  &  J.  t4S. 

A  teetator  having^  devised  ail  tbe  residue  of  bis 
real  and  personal  eetate  to  trustees,  upon  tnmty 
within  fix  months  sitsr  bis  deesase,  fttf  raise  54^000/., 
and  having  out  of  this  sum  made  a  prevision  for  the 
maintenaoceof  histwodangbteis  £  and  S  daring 
their  minoritiesy  diseeted  tfant  a  moiety  of  die  hiteg- 
eet  arising  from  it  should  be  paid  to  each  daagbtar 
on  ber  attaining  tbe  age  ef  twenty-one,  or  many- 
ittg,  for  ber  sepevate  use  dnrinr  a  tem  of  ninety^ 
nine  yean,  if  abe  so  long  Hveo  ;  and  tbat  in  ease 
either  of  them  died,  leaving  no  <^ld,  or  issue  o£  a 
child,  the  whole  of  the  interest  should  be  paid  to 
tbe  survivor  for  her  separate  use  during  tbe  iiissain 
dcr  of  the  term,  if  abe  eo  long  lived ;  and  snbjeet 
to  these  and  some  contingent  gifts,  irtiicb  never 
took  effect,  he  bequeathed  the  54,0O0<.  to  hie  trae- 
feee,  upon  trust,  after  tbe  decease  of  bia  daa^tsn, 
for  suen  person  or  persons  ss  should,  undsr  tbe  sab- 
sequent  limitations,  bo  entitled  to  the  residae  of  bis 
real  and  personal  estate.  In  theae  sabaequent  !!■■•* 
tatione  the  tiuateee  were  directed,  upon  eaeb  of  bis 
daughtera  attaining  twenty-one,  ov  laawyiag,  to 
yield  up  to  ber  a  moiety  of  tte  rsaidoe  of  his  tau  sad 
personal  estates,  to  hold  the  same  to  her  and  the  beiia 
of  ber  body,  with  remainder  to  tbe  other  daogbter, 
and  the  hem  of  bn  body,  remainder  to  bis  owa  r^c 
heirs.  In  a  suit  instituted  on  behalf  of  tbe  iafoat 
daughters,  for  tbe  administration  of  tbe  testator's 
estate,  a  decree  was  made  for  raising  tiie  34,000/., 
and  the  personal  estate  proving  insufficient,  pert  of 
it  was  raised  by  the  sale  of  portions  of  the  msl 
eatste.  Afterwsrds  S,  with  the  concorrenca  of  tbe 
hair  of  tbe  surviving  trustee,  suffered  a  reeovaiy  d 
ber  moiety  of  tbe  knds  to  tbe  ase  of  heiaelf  in  foe, 
tbe  tenant  to  tbe  nr4eeipi  being  made,  and  tfia  asea 
of  tbe  recovery  declared,  by  a  bargain  and  asle,  in 
which  both  S  and  tbe  heir  of  the  surviving  traaCse 
were  eeaveying  parties,  but  which  waanot  enrolled 
within  duo  time.  At  a  subsequent  period  £  saf- 
fered  a  recovery  of  her  moiety  of  tbe  lands ;  S  died, 
leaving  children,  having  received  out  of  court  tbe 
moiety  of  the  principal  of  that  part  of  the  charge 
which  bad  been  received,  but  without  having  taken 
any  stops  to  have  the  remainder  of  it  raised. — It 
seems  that  £  and  S  did  not  take  qutui  estates  tail  in 
the  sum  of  34,000i. :  but  held,  that  if  £  and  S  took 
quasi  estates  tail  in  the  S4,000i.  so  aa  to  be  entitled  to 
it  absolutely,  yet,  under  the  circumstances  of  tbe 
case,  the  unralsed  portion  of  S's  moiety  of  the 
charge  was  extinguisoed,  and  tbe  unsold  estates  en- 
tirely exonerated.  Smith  v.  Frederick,  1  Russ.  174. 

G  £,  in  his  lifetime  having  by  voluntary  settle- 
ment conveyed  hie  manor  of  M  to  tiasteea,  in  trast 
to  secure  tbe  payment  of  an  annuity  to  bis  wifo  for 
life,  and  subject  tbeiato  to  the  use  of  bimssif  in  fee, 
by  bis  will  confirmed  that  aatdasMnt ;  and  having 
then  an  only  daughter,  devised  bis  fteebold  and 
copyhold  estate  in  S  and  Ms  fteebold  estate  at  H, 
to  trustees,  io  trust  for  tbe  children  of  bis  daughter 
by  her  then  husband,  mder  oertain  limitetiona ;  by 
the  residnary  dense  be  devised  all  tbe  residua  of 
his  freehold  and  copyhold  estates,  money  in  tba 
funds,  &c.  to  tbe  same  trustees,  upon  txvsC,  to  sell 
and  convert  tbe  same  into  money,  and  set  9mui 
50,0001,  three  per  cent  consols  tor  such  son  of  bis 
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daugbtflr  wlio,  under  th«  tnist  of  a  Bettleraent  theo 
intended  to  be  forth witil  made,  abontd  beeome  po»* 
aesaed  of  an  eatate  tail  in  the  manor  of  M ;  and  the 
residue  to  be  dirided  among  tbe  otber  cbildren  of 
hia  daogbter.  At  tbe  date  of  tbeirilT,  G  £*8  dangb- 
ter  bad  no  obitdren.  Some  time  af^r  making  this 
will,  the  teatator,  G  E,  drew  a  line  aoroas  tbe  direc- 
tion to  sell  tbe  property-  devised  by  the  reaidnaxy 
elaose.  Aftw  so  doing  be  porcbased  a  considerable 
freehold  estate  in  W.  and  H.  By  a  codicil  to  bis 
will,  made  tea  years  subsequently,  after  reciting 
the  enuiure  before  mentioned,  and  that  be  was  ap- 
prebensire  that  such  erasure  not  being  witnessed 
might  lead  to  litigation,  be  declared  that  the  sole 
intention  of  such  erasure  was  to  revoke  that  part 
only  of  tbe  will,  whereby  be  directed  the  sale  of  his 
freehold  property ;  and  then  proceeded — *'  And  I 
do  hereby  direct  and  appoint  that  the  son,  lawlnlly 
begotten  of  my  daughter  D,  who  shall  firat  attain 
Uie  wge  of  twenty-one  years,  shall,  on  attaining 
saeb  age,  change  bis  name  for  that  of  E ;  and  I 
give  and  devise  to  tbe  said  son  of  my  daughter,  on 
his  attaining  the  age  of  twenty-one  rears,  and 
changing  hia  name  to  £,  all  my  freebolo  property, 
lands,  tenementB,  and  hereditaments,'  to  nave  and 
to  hold  to  him,  bis  Heirs  and  assigns  for  ever."  By 
tbe  same  cedicil  be  ratified  and  confirmed  the  afore- 
mentioned wiU,  except  as  before  excepted.  G  £ 
died  without  again  altering  bis  will  or  codicil,  and 
without  making  any  settlement,  stated  in  tbe  resi- 
duary clause  to  be  then  in  immediate  contempla- 
tion, leaving  bis  widow  and  daughter  him  surviving. 
At  tbe  death  of  the  testator,  D  and  her  husband 
bad,  and  now  have,  one  infant  son  and  four  infant 
daughters.  Upon  a  feigned  issue  from  tbe  Court  of 
Chancery,  it  was  holden — 1st.  that  tbe  devise  of 
tbe  freehold  of  part  of  tbe  estate  at  S  and  of  tbe 
freehold  fbrm  and  estate  at  H  contained  in  tbe  will, 
was  not  revoked  by  tbe  codicil ; — Snd.  that  the  ma- 
nor of  M  did  pass  under  tbe  residuary  devise  con- 
tained in  the  will,  and  that  such  devise  was  revoked 
by  tbe  codicil ; — Srd.  that  the  manor  of  M  did  pass 
under  the  codicil  to  the  first  son  of  D  who  shall 
attain  twenty-one  years,  and  change  hia  name  to  S ; 
— 4tb.  that  the  estate  at  W  and  H,  purobaaed  after 
tbe  testator  made  his  will,  passed  under  the  devise 
in  the  codicil  to  tbe  first  son  of  D  who  shall  attain 
twenty-one,  and  change  his  name  to  E ; — 5th.  that 
tbe  surplus  rents  and  profits  of  the  copyhold  estates 
at  S,  and  of  tbe  freehold  estate  at  the  same  place, 
and  of  tbe  freehold  farm  and  estate  at  H,  afler  pro- 
viding for  tbe  maintenance  of  tbe  devisee  thereof, 
belong  to  tbe  surviving  trustee  under  tbe  will  until 
a  first  son  of  D  shall  attain  twenty -one; — and 
lastly,  that  tbe  intermediate  rents  and  profits  of 
such  of  tbe  testator's  freehold  estates  as  are  effectu- 
ally devised  by  the  codicil  to  D's  son,  who  shall  first 
attain  tbe  age  of  twenty-one,  and  change  bis  name 
to  E,  until  ancb  events  take  place,  belong  to  the 
sorviving  trustees.  Duffield  v.  Ehoet,  3  B.  &  C.  705, 
s.  e.  5  D.  ft  R.  764. 

A  testator,  by  bis  will  dated  in  1558,  after  recit- 
ing that  be  bad  erected  a  free  grammar-school  at 
Tonbridge,  did  for  tbe  maintenance  and  continuance 
tbereof,  give  unto  tbe  master  and  wardens  of  the 
Skinners  Company  various  messuages,  specifying 
their  respective  yearly  values,  which  amounted  in 
the  wbole  to  60^  13s.  4d  :  then  proceeding  to  direct 


bow  tbe  rents  should  bo  appUsd,  be  ofderad  that 
fOL  should  be  paid  yearly  to  the  master  of  the 
school,  and  81.  to  tbe  usher ;  tbat  tbe  master  and 
wardens  of  the  Skinnen'  Company  abonki  visit  tbo 
school  once  a  year,  for  which  tbey  ware  to  bsve  1(W« 
yearly ;  that  4i.  a  week  should  be  paid  to  oortaio 
almsmen ;  tiiat  95f.  4d.  yearly  sbouUi  be  expended 
in  coals,  to  be  distrtbvted  amone  tbe  afansmem ;  and 
that  tbe  renter  warden  should  have  10s.  for  bis 
pains ;  tbe  residne  of  the  rents  were  to  bo  empk»y« 
ed  by  the  master  and  wardens  upon  the  neednil 
reparations  of  tbe  aforesaid  messoages  aad  tene- 
ments, and  tbe  overplus  was  to  go  to  tbe  use  and 
behoof  of  tbe  Skinners*  Company,  to  order  and  dis- 
pose of  at  their  wills  and  pleasnrea:  Held,  upon 
the  recitals  and  language  of  two  private  aecs  of  par- 
liament, which  the  Skinners'  Company  had  aeoepced. 
That  certain  of  tbe  lands,  the  yearly  rental  of  which 
in  1558  was  43^.,  did  not  pass  by  the  will,  bat  were 
sabject  to  a  prior  trust,  which  was  oxolusively  fot 
the  support  of  the  master  and  tbe  onder-master  of 
tbe  school,  and  for  the  reparation  of  the  said  knds 
and  tenements;  and  that  tbe  incrsased  lents  of 
those  lands  were  to  be  applied  to  the  saaintenamo 
of  the  sbool  on  an  enlarged  scsle ;  that  tiie  Skin- 
ners' Company  were  entitled  to  the  rents  aad 
profile  of  lbs  remainder  of  tbe  premises  men- 
tioned in  tbe  will  for  their  own  use  and  benefit, 
subject  only  to  tbe  payment  to  tbe  almsoMn  and 
renter  warden,  to  tbe  payments  for  eoals,  aad  to 
contribution  towards  the  expenses  of  repairing  snob 
part  of  tbe  premises  used  for  a  school  as  bad  been 
originally  erected  for  that  pvrpose,  as  well  ss  to- 
waords  an  increased  snm  of  2001.  yearly  allowed  to 
tbe  company  for  tbe  expenses  of  visiting  the  school. 
Attorney  General  v.  th»  Master  «»rd  Wardens  ef  tAs 
SkhmtT^  Company,  9  Ross.  407. 

A  testator,  who  died  in  1818,  after  devising  a 
freehold  boose  to  bis  wifo  aad  bet  beirs,  devned 
the  residue  of  bis  freehold  estates,  sitoate  in  firar 
specified  parishes,  or  elsewhere  in  tbe  county  of 
Cambridge,  to  two  trastees  and  their  hein,  upon  tbo 
trusts  thereinafter  declared  concerning  the  same ; 
that  is  to  say,  upon  trast  that  tbey  abould  aell  bis 
several  copyoolds  in  the  parishes  aforesaid,  and 
after  satis^ng  tbe  costs  ot  tbe  sale  out  of  tbe  mo* 
nice  thence  arising,  abould  pay  tbe  residue  to  bis 
executor  for  the  purpose  of  satisfying,  in  the  first 
place,  certain  legacies ;  and  be  then  devised  aU  the 
residue  of  his  real  and  personal  estate  to  A  B.  The 
testator,  besides  freeholds  and  copyholds  situate  in 
tbe  four  parishes,  bad  freeholds  not  situate  in  the 
county  of  Cambridge,  and  copyholds  not  situate 
within  the  four  parishes ;  and  all  the  copyholds  bad 
been  surrendered  to  the  use  of  his  will :  Held, 

That  tbe  beneficial  interest  in  all  tbe  freeholds, 
whether  situate  in  the  county  of  Cambridge  or  else- 
where, passed  to  the  residuary  devisee. 

That  the  legacies  were  a  charge  only  on  the  copy- 
holds situate  in  tbe  four  parishes. 

That  no  estats  in  those  copyholds  passed  to  tbo 
trustees,  but  only  a  power  to  sell. 

That  any  surplus  of  the  monies  arising  from  tbo 
sale,  which  might  remain  after  satisfying  the  lega- 
cies, passed  by  tbe  residuary  clause. 

That  tbe  copyholds  not  situate  within  the  four 
parishes  passed  to  the  residuary  devisee.  White  v. 
Vittv,  t  Ross.  484 
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Where  the  derieor  of  an  estate,  resident  at  Ircbes- 
ter,  densed  the  same  to  trustees  in  tmst  for  tlie 
testator's  grand -daughter  for  life,  remainder  to  her 
children  in  tail,  with  cross-remainders,  and  for  de- 
fault of  issue  to  testator's  daughter  for  life,  remain- 
der to  any'  one  or  more  of  her  daughters  as  she 
diould  appoint,  for  their  lires,  remainder  to  all  and 
every  the  children  of  such  dsughter  so  appointed ; 
if  such  appointment  should  be  to  one  daughter,  then 
to  her  and  her  heirs,  if  to  more  than  one,  then  the 
children  to  take  their  mother's  share  respeetivelj  per 
itirpM,  as  tenants  in  common,  with  cross-remain- 
ders between  them,  as  to  such  their  mother's  share 
respectively,  end  on  failure  of  issue  of  such  daugh- 
ters, with  cross-remainders  to  the  others  of  their 
issue ;  and  for  default  of  appointment,  and  of  any 
appointment  not  ezhn'osting  the  whole  fee,  as  to  the 
whole  or  any  part  of  the  devised  estate,  to  his  said 
daughter  for  life,  remainder  to  all  his  daughters  for 
life,  with  cross  remainders  for  life  between  them, 
remainder  to  support,  &c',  and  for  default  of  issue 
of  any  of  the  daughters  of  his  said  daughter,  to  her 
and  her  heirs;  in  the  erent,  the  grand-daaghter 
died  without  issue,  and  the  daughter  had  nine 
daughters,  several  o^whom  manied  and  had  issue  : 
Held,  1st,  That  the  testator's  daughter  took  an  estate 
fi»r  her  life,  with  an  ultimate  rereraion  in  fee ;  Sdly, 
that  in  defoult  of  appointment,  the  daughters  took 
respectively  estates  for  life  in  remainder  as  tenants 
in  common,  with  cross-remainders  to  themselves  in 
tail  respectively  ;  Sdly,  that  in  de&ult  of  appoint- 
ment, the  issue  of  the  daughter  had  no  estate  in  the 
devised  premises;  and,  4thly,  that  the  testator's 
daughter  had  power  to  designate  which  one  or  more 
than  one  of  her  daughters  were  to  take ;  if  more  than 
one,  they  would  taike  as  tensnts  in  common  for  Ixfo, 
with  remainder  to  their  respective  children,  ss 
tenants  in  common  in  tail,  vnth  cross  remainders 
between  them  in  tail,  to  take  place  as  well  with 
regard  to  the  shares  of  their  respective  mothers,  as 
of  the  shares  of  their  aunts,  failing  their  issue. 
Medlyeott  ▼.  Jortin,  6  B.  Mo.  1,  8.  c.  t  B.  &  B.  6S9. 

Construction  of  general  words  of  devise,  with  re- 
ference to  preceding  words  of  specific  devise,  and 
the  actual  situation  of  the  real  estate  of  the  testator. 
Hougham  v.  Sandys,  6  Law  J.  Chanc.  671. 

Where  a  testator  by  will  directs  his  real  estate  to 
be  BoM,  and  the  produce  to  be  invested  in  the  same 
manner  as  his  personal  estate, — that  produce,  so  far 
as  it  is  not  disposed  of  by  the  will,  goes  to  the  heir, 
unless  there  is  on  the  will  satisfactory  proof  of  the 
intention  of  the  testator,  that  the  money  to  be  raised 
by  the  sale  should  go  to  the  same  persons,  who 
woold  be  entitled  to  his  originsl  personal  estate. 
Madgin  v.  LumUti,  1  Law  J.  Cbanc.  236. 

A  testator  directs,  that  at  a  proper  time  his  real 
estates  be  sold,  and  the  money  divided  between  A 
and  B,  but  makes  no  other  deviss  of  them :  the  exe- 
cutor is  not  entitled  to  sell  them. 

A,  being  an  infant,  no  sale  of  the  lands  can  be 
made  during  her  minority,  except  by  the  interven- 
tion of  the  Court.  Batho  v.  Fuitcn,  9  Law  J. 
Chanc.  196. 

A  testator  directs  his  real  estates,  which  are  to  be 
purchssed,  to  be  conveyed  to  trustees  upon  the  same 
trusts  as  were  in  his  will  thereinafter  limited  con- 
cerning certain  devised  estates : — It  being  clear,  that 
tlie  intention  of  the  testator  would  be  defeated,  if 


the  purchased  estates  were  oonvayed  to  the  same 
trusts  as  were  thereinafter  declared  concerning  the 
devised  estates,'  and  that  it  would  be  accomplishedt 
if  they  were  conveyed  to  the  ssme  trusts  as  were 
ihtreinbefort  declared  concerning  the  deviaed 
estates :  Held,  that  the  Court  was  bound  to  substi- 
tute '*  thereinbefore"  for  *'  thereinafter."  Bengaugh 
V.  Edridge,  5  Law  J.  Chanc.  113.  s.  c.  1  Sim.  173. 

A  testator  devised  certain  lands  to  the  defendant 
for  life,  without  impeachment  of  waste,  except  as  to 
timber  growing  in  the  park,  avenues,  demesne  lands 
and  woods  adjoining  to  the  capital  messuage  called 
Arbury,  widi  varioos  remainders  over  :  Held,  that 
by  the  phrase  "  woods  adjoining  to  the  capital  mes- 
suage odled  Arbury,"  was  meant  all  woods  which 
served  for  omsment  or  shelter  to  that  mansion- 
house,  whether  growing  or  not  on  the  demesne 
lands.  Neu>digat€Y.  NnodigaU,  5  Law  J.  Chanc 
52,  a.  c  1  Sim.  131. 

Construction  of  the  word  "  priodpal "  in  a  will, 
with  reference  to  the  invested  accumulations  of  the 
interest  of  specific  sums.  Harvey  v.  Cooke,  6  Law 
J.  Chanc.  84. 

In  a  will,  the  words  "  thereunto  belonging" 
may,  under  circumstances,  be  construed  in  a  popu- 
lar sense  in  contradistinction  to  their  strict  legal 
interpretation ;  thus,  under  a  devise  of  the  rectory 
or  parsonage  of  Minster,  with  the  messuages,  &c. 
thereunto  belonging :  Held,  that  a  messuage  and 
lands,  not  parcel  of,  or  strictly  belonging  to  such 
rectory,  but  which  had  been  purchased  by  the  pro- 
prietors of  such  rectory,  at  different  times,  between 
the  5  Jas.  1.  and  the  year  163f ,  and  had  by  the 
testator  been  purchased  therewith,  and  ss  parcel 
thereof,  were  comprehended  in  and  would  pass 
under  such  devise ;  and  so  held,  although,  by  the 
adoption  of  snob  construction,  a  general  residnaxy 
devise  of  real  estate  might  have  nothing  beneficially 
to  operate  upon.  OngUy  v.  Chambers,  2  Law  J.  CP. 
49,  s.  c.  1  Bing.  483,  a.  c.  8  B.  Mo.  665. 

The  word  "  apportenancea  "  in  a  devise,  is  not 
confined  to  the  legal  meaning  of  the  word ;  and  that 
which  seems  to  be  appurtenant  to  a  messuage  de- 
vised shall  pass  with  the  messuage,  without  the 
word  "  appurtenances,"  such  appearing  to  be  the 
intention  of  the  testator ;  though  he  may  have  used 
the  word  "  appurtenances "  in  other  parts  of  his 
will  when  speaking  of  a  messuage.  Doe  d,  Sims  v. 
«tm«,  5  Law  J.  K.B.  140. 

To  a  devise  of  "  all  my  Briton  Ferry  estate,"  and 
'*  all  my  Penline  estate,'*  which  lie  in  the  county 
of  Glamorgan,  there  were  annexed  certain  deeds  of 
lease  and  release  made  upon  the  marriage  of  the 
devisor,  purporting  to  contain  an  account  of  the 
several  parishes  and  tenements  comprehended  in 
the  estates  of  the  devisor's  father,  from  which  it 
appeared,  under  the  head  of  the  *'  Brecon  estates," 
there  was  a  parish  called  Lywell,  in  which  was  the 
messuage  for  which  the  ejectment  was  brought; 
and  under  the  head  of  "  Glamorgan' estates,"  was 
a  parish  called  Briton  Ferry.  At  the  trial,  the  de- 
fendant offered  in  evidence,  account-books  of  former 
stewards  of  the  devisor,  and  former  owners  of  the 
lands  devised,  charging  themselves  with  receipts  of 
monies  on  account  of  such  owners,  smongst  which 
was  an  entry — Briton  Ferry  estate,  in  the  county  of 
Brecon;  and  also  in  evidence,  that  the  land  in  the 
declaration,  together  with  the  lands  mentioned  in 
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the  schedules,  had  all  gone  by  the  name  of  the  Bri- 
ton Ferry  estate,  for  diven,  to  wit,  fifty  years  befort 
tA«  d«iih  of  the  devisor ;  and  such  of  them  as  were 
in  the  county  of  Brecon,  extending  over  twelve  pa- 
rishes, and  containing  above  4,000  acres:  Held, 
first,  that  the  expressions  used  in  the  will  denoted 
an  estate  known  to  the  devisor  as  the  Briton  Ferry 
estate,  and  not  an  estate  locally  situate  in  a  parish 
or  township,  and  consequently  that  being  properly 
a  question  of  parcel  or  no  parcel,  the  evidence  offer- 
ed was  admissible. — Second,  that  a  description  and 
enumeration  of  particulars  by  situation  and  names 
were  not  inconsistent  with  a  name  of  the  whole  as 
composing  an  aggregate  mass. — And,  lastly,  that 
the  verdict  finding  that  the  premises  were  known 
by  such  name  to  the  devisor,  for  divers,  to  wit, 
fifty  years  before  the  death  of  the  devisor,  was  too 
loose  and  indefinite ;  the  expression  denoting  only- 
divers  years,  not  fifty  years,  nor  any  other  parti- 
cular number  of  years.  Doe  d.  Beach  v.  Jersey,  3 
B.  &  C.  870. 

A  testator  devised  to  his  eldest  son  R  P 
all  his  freehold  messuage,  wherein  he  then  lived, 
with  the  yard,  back  estate,  and  premises  thereto 
belonging ;  and  to  his  eldest  daughter  A  P,  all  bis 
freehold  front  messuage,  with  the  appurtenances, 
then  in  the  occupation  of  one  £,  with  a  right  of  way 
and  passage  from  the  yard,  and  the  use  of  the  pump : 
— a  coal-cellar,  within  the  boundary  of  the  mes- 
suage occupied  by  £,  had  been  always  used  by  the 
testator,  and  was  occupied  by  his  eldest  son  after 
his  death :  Held,  that  evidence  of  such  occupation 
was  admissible  and  conclusive,  although  it  was  pro- 
posed to  shew,  that  the  cellar  was  situate  within 
the  boundary  of  the  house  devised  to  the  testator's 
eldest  daughter:  Held  also,  that  it  passed  to  the 
son  under  the  first  clause  of  the  will.  Preu  y. 
Porker,  3  Law  J.  C.P.  96,  s.  c.  2  Bing.  456. 

Parol  evidence  admissible  to  prove  a  testator  in- 
tended certain  chaises  purchased  by  him,  upon  an 
estate  devised,  should  be  merged.  AstUy  v.  Miller, 
1  Sim.  298. 

A^  upon  the  marriage  of  his  niece  with  B.  con- 
yeyeid  land  at  S  to  trustees,  to  the  use,  after  the 
marriage,  of  him  A  fur  life,  remainder  to  the  use  of 
the  trustees  for  five  hundred  years  ;  remainder  to 
such  uses  as  A  by  deed  or  will  should  appoint :  the 
tenn  of  five  hundred  years  was  declared  to  be  on 
trust  to  raise  ^1000  after  the  death  of  A,  and  pay 
the  interest  to  B  during  his  life,  and  after  his  death 
to  his  wife,  the  niece,  if  she  survived  him ;  and, 
after  tlieir  death,  to  pay  the  principal  to  the  children 
of  the  marriage,  but  if  there  were  no  children  living 
at  their  decease,  to  such  persons  as  A  by  deed  or 
will  should  sppoint,  and,  in  default  of  appointment, 
to  the  executors  and  administrators  of  the  niece. 

The  niece  died  in  the  lifetime  of  her  husband  and 
of  A ,  leaving  no  children  of  the  marriage ;  A,  by 
his  will,  not  referring  to  his  power,  devised  hiB  lands 
at  S  to  C  ;  and  the  husband  of  the  niece  admini- 
stered to  her :  Held, 

That  A's  will  operated  as  a  devise  of  his  interest^ 
not  as  an  execution  of  his  power : 

That  the  will  did  not  operate  upon  the  charge  of 
^1000,  but  that  sum  vested  absolutely  in  B,  as  ad- 
ministrator of  his  wife,  subject  to  the  life-interest 
which  B  took  under  the  settlement.  Farmer  v. 
Breuiford,  5  Law  J.  Chanc.  157. 


Under  a  devise  of  real  estate  in  settlement,  sobject 
to  a  trust,  for  raising  portions  for  younger  children, 
during  the  minority  of  the  tenant  for  life,  out  of  the 
rents  and  profits,  or  by  sale  or  mortgage :  Held, 
that  certain  rands,  which  had  been  raised  during  the 
minority  of  the  tenant  for  life,  were  applicable  to  the 
payment  of  the  portions ;  and  that  the  deficiency 
only  could  be  raised  by  sale  or  mortgage.  Warier 
V.  Hutchinson,  1  S.  &  S.  276,  s.  c.  1  B.  &  C.  721, 
s.  c.  S  D  &  R.  58,  s.  c.  5  B.  Mo.  143. 

(B)  Of  the  Devisee. 

It  does  not  follow  that  a  testator  does  not  intend 
that  heirs  of  the  body  shall  take,  because  they  cannot 
take  in  the  mode  prescribed.  Jesson  v.  Wright,  2 
Bligh,  57. 

The  maxim  of  nemo  est  hares  viventis,  is  not  ap- 
plicable in  the  construction  of  a  devise,  which  is  to 
be,  so  far  as  it  can  be  ascertained,  and  is  consistent 
with  law,  in  conformity  to  the  intentions  of  the  de- 
visor. Right  d,  Shortridge  v.  Creber,  4  Law  J.  K.B. 
324,  s.  c.  5  B.  &  C.  866,  s.  c.  8  D.  &  R.  718. 

Construction  of  the  word  "  survivors."  Crazier 
V.  Fisher,  6  Law  J.  Cbano.  118  ;  Crowder  v.  Stone, 

5  Russ.  217. 

In  genera],  where  there  is  a  devise  to  a  person  for 
life,  and  after  his  desth  to  A  and  B,  and  *'  the  sur- 
vivor,"— the  term  "  snrvivor"  is  held  to  refer,  in 
point  of  time,  to  the  desth  of  the  testator,  and  not 
the  death  of  the  person  to  whom  the  life  interest  is 
given. 

Accordingly,  devise  to  A  for  Ufe,  and  from  and 
after  her  decease,  to  the  surviving  children  ef  C  and 
D.  During  the  life  of  A  (the  tenant  for  life),  the  only 
child  of  C  died  :  Held,  that  the  period  of  survivor- 
ship referred  to  the  death  of  the  testator,  and  that 
the  heir-at-law  of  the  deceased  child  of  C  was  enti- 
tled to  share  with  the  children  of  D,  who  had  sur- 
vived the  tenant  for  life.     Doe  d.  Long  v.  Prigg, 

6  Law  J.  K.B.  296,  s.  c  8  B.  &  C.  231,  s.  c.  2  M. 
&R.  338. 

A  testator  devises  and  bequeaths  real  and  personal 
estate  to  four  children  (who  were  named)  of  Martha 
Davies,  and  who  were  all  illegitimate,  and  "  to 
every  other  child  bom  of  the  body  of  Martha 
Davies :"  Held, 

That  no  illegitimate  child  can  take  under  the 
words  "  to  every  other  child  bom  of  the  body  of 
Martha  Davies."  Mortimer  v.  West,  5  Law  J. 
Chanc.  181. 

A  testator  seised  in  fee  devised  as  follows:  to 
certain  persons  for  lives ;  and  at  the  termination  of 
those  lives,  "  to  the  first  male  heir  of  the  branch  of 
RC." 

At  the  termination  of  those  lives  the  following 
was  the  situation  of  R  C's  family : — He  had  had  five 
daughters ;  the  eldest  had  issue,  but  they  were  all 
daughters.  The  second  had  male  issue ;  but  she 
was  herself  living.  The  third  had  had  male  issue, 
and  had  died,  during  the  continuance  of  the  life 
estates,  but  after  the  next  youngest  sister.  The 
fourth  had  had  male  issue,  and  had  died  during  the 
continuance  of  the  life  estates,  and  also  before  her 
next  eldest  sister  -,  and  she  was  therefore  the  first 
who  died,  leaving  male  issue.  The  fifth  had  had 
male  issue,  and  had  died  during  the  continuance  of 
the  life  estates,  but  after  her  next  eldest  sister.  At 
the  time  of  the  will  being  made,  the  testator  knew 
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that  R  C  hwi  daagbten  ooly :  Held,  by  two  Judges, 
(Mr.  Justice  Holrovd  and  Mr.  Justice  LittlediUe,) 
viat  the  SOB  of  the  tourth  daughter  was  the  persoti 
who  answered  the  description  of  **  6r8t  male  heir"; 
because,  bj  the  death  of  his  mother,  who  died  first 
ckf  ail  leaving  a  male,  he  was  the  onlj  person  filling 
the  character  of  *'  male  heir"  in  its  legal  sense : 
Held,  by  one  Jndge,  {Mr.  Justice  Bayley,)  that  the 
son  of  the  second  daughter  answered  the  descrip- 
tion ;  and  that  the  testator  meant "  first  male  heir," 
with  reference  to  tlie  proximity  of  the  line ;  and  that 
the  life  or  death  ot  either  of  the  daughters  was 
fi)reig&  from  his  intention.  Doe  d,  Winttr  ▼.  Per- 
rati,  4  Law  J.  K.B.  246,  s.  c.  5  B.  &  C.  48,  s.  a 
7  P.  &  R.  733. 

A  testatrix  derises  lands  to  trustees,  upon  trust 
for  A,  daring  his  life;  and,  after  his  decease,  to  bis 
^ildnn  in  fee  ;  but  if  A  dies  without  leaving  any 
issoa,  then  upon  trust  for  the  next  of  kin  of  the  tes- 
tatrix's late  father  and  mother,  both  deceased,  his  or 
her  heirs  or  assigns,  for  ever ;  if  more  than  one,  ia 
equal  shares ;  A  died  without  leaving  issue.  The 
father  and  mother  of  the  testatrix  were  not  related 
to  each  otlier  :  Held, 

That  the  devis^  in  remainder  was  a  devise  to  the 
descendants  of  the  father  and  mother : 

There  being  no  descendants  of  the  father  and 
mothor,  the  hiSv-at-law  of  the  testatrix  was  entitled. 
Pycpoft  V.  Grtgory,  6  Law  J.  Chano.  121. 

(C)  What  Propehtt  passes. 

'Where  an  estate  can  be  found  which  will  satisfy 
Ae  description  of  a  devise,  no  other  premises  having 
m  distinct  name,  but  sometimes  alluded  to  under  the 
designation  used  in  the  will,  shall  psss  to  the  devi- 
nee.     Doe  d.  MUboum  v.  Duton,  1  Law  J.  K.B.  80. 

A  testator  devised  as  follows :  "  I  give  to  my 
dangbter,  M  G,  all  the  houses,  out*houses,  e^ardens, 
&c.  which  I  hold,  &c. ;  and  also  one  faalNpsrt  of 
my  books,  to  my  daughter,  IVIG  aforesaid,  tiieotber 
half  to  my  widow,  S  G,  to  be  equally  divided ;  and 
if  my  daughter,  M  G  should  happen  to  die  unmar- 
ried, then  that  her  part  aforetaCi  shall  be  equally 
divided  amongst  all  my  brothers  and  sisters,  share 
and  share  alike."  M  G  dying  umnarned,  intestate, 
and  under  age,  it  was  held,  that  the  words  part 
aftremid  applsed  to  the  whole  of  the  property  given 
to  MO,  as  well  as  the  books.  Doe  d,  Gibten  v« 
GeU,  2  B.  &  C.  680,  s.  c  4  D.  &  R.  387. 

A  purchased  an  estate  called  B,  with  a  mansion- 
kouse  thereon,  on  which  be  nesided  for  many  years, 
and  then  purchased  another  estate  called  C,  and  re- 
moved some  of  the  fences  between  the  estates  B 
and  C,  and  occupied  three  fields,  formerly  part  of 
the  estate  C,  along  with  the  estate  B.  By  his  will 
he  gave  his  mansion-house  "in  which  1  sow  live, 
called  B,  together  with  all  the  buildings  and  lands 
thereonto  belonging,  as  now  enjoyed  by  me,"  to  his 
wife,  with  the  reversion  to  J  S  B :  Held,  that  these 
three  fields  passed  to  the  wife  for  life,  and  afterwards 
to  J  S  B  in  fee,  and,  therefore,  the  latter  could 
maintain  an  action  for  the  value  of  timber  which  had 
been  &Ued  by  the  wife.  Bodenham  v.  Pritchard, 
1  Law  J.K.B.  131 ,  a.  c.  1  B.  &  C.  350,  a.  c.  3  D. 
&  R.  508. 

A  tectailor  devised  his  freehold  messuagpe,  te&o- 
mant,  or  dweUiBg-house,  with  the  yard,  stables,  and 
appntttnnacns,  in  Cavendish -square,  together  with 


&e  household  fuinilure  and  effects  therein,  imto  his 
widow  for  life ;  and  after  her  decease,  he  devised 
the  same  messuage  or  tenement,  and  premises,  with 
the  appurtenances,  unto  his  son,  his  heirs  and  as- 
signs :  Held,  that  the  household  furniture  passed  to 
the  son.    Saiiford  v.  irby,  4  Law  J.  Chaoc  23. 

Where  the  testator  in  his  will  recited,  that  he  was 
seised  in  lee  of  divert  freehold  messuages,  and  of 
certain  copyhold  or  cuatomary  lands,  in  the  pariah 
and  manor  of  St.  Mary,  Islington,  and  all  which 
freehold  and  copyhold  messuages  and  lands  were 
subject  to  a  mortgage  to  S  R,  and  afterwards  gave 
and  devised  ali  and  every  his  said  freehold  and  copy- 
hold messuages  to  B  P  and  W  A,  and  their  heirs,  upon 
trust  for  certain  purposes  declared  in  his  will ;  and 
all  the  reat,  residue,  and  remainder  of  the  testator's 
freehold,  copyhold,  and  leasehold  estates,  and  also 
all  hia  goods,  chattels,  and  penonal  estate,  he  gave, 
devised,  and  bequeathed  to  his  son  S  P,  whom  he 
appointed  his  executor:  and  the  testator,  at  the 
time  of  making  his  will,  and  at  his  death,  was  also 
neised  in  fee  of  twenty -one  acres  of  land  at  Isling- 
ton, lying  separate  »om  the  other  freehold  and 
copyhold  estates  comprised  in  the  mortgage  to  S  R, 
as  well  as  of  other  leasehold  estates  elsewhere: 
Held,  that  the  twenU'-one  acres,  of  which  the  tes- 
tator was  seised  at  laliogton,  which  were  not  com- 
prised in  the  mortgage  to  S  R,  did  not  pass  by  the 
devise  to  B  P  and  W  A,  the  trustees,  but  to  S  P, 
under  the  residuary  clause  of  the  will.  PuUm  v. 
PuUin,  3  Law  J.  C.P.  193»  s.  c  3  Bing.  47. 

A  testator  devised  '*  all  my  manora,  messuages, 
and  lands,  tenements,  and  hereditaments,  whether 
fireehold,  leasehold  or  copyhold,  situate  in  the  seve- 
ral parishes  of  Monckton  Combe,  Lyncombe,  and 
Wiacombe,  and  Waicot,  and  also  in  the  city  of  Bath, 
or  elsewhere  in  the  kingdom  of  England."  He  had 
no  lands  in  England,  except  in  the  places  specified 
in  the  will ;  but  he  had  a  large  estate  in  Wales,  in 
the  county  of  Carmarthen. 

Quere — Whether  the  devise  passed  the  Cannar- 
thei\  esute?  Okeder  v.  Ci^den,  2  Ross.  309. 

llie  testatrix  was  seised  of  a  moiety  of  several 
estetes,  the  whole  of  which  had  been  her  father's; 
but  of  which  she  took  one  part  as  heiress  of  her 
father,  and  the  rest  as  heiress  of  a  niece  who  was 
her  father's  grand-daughter.  She  devised  in  the 
following  words,  *'  all  my  moiety  of  and  in  all  my 
late  father^  messttsges,  tenements,  &c."  Held,  that 
this  carried  both  deacr^ons  of  property,  as  above, 
composing  that  moiety.  Doe  d.  liewton  v.  Taylar, 
6  Law  J.  K.B.  149,  s.  c.  7  B.  &  C.  884. 
^  Semble — That  by  a  devise  of  a  West  India  planta- 
tion, the  atock,  implemente,  utensils,  &c.  uponitj^wiU 
pass.    Lushington  v.  Sewell,  1  Sim.  435. 

The  words  **  worldly  esteto,"  held  to  pass  real 
and  personal  estate. 

The  tesUtor,  after  devising  and  bequeathing  to 
trustees,  and  the  survivon  and  survivor  of  them,  all 
his  freehold,  copyhold,  and  leasehold  estetes,  toge- 
ther with  his  personal  effecte,  in  trust  to  pay  certain 
legacies  snd  annuities,  proceeded  as  follows : — "  All 
the  rents,  issues,  dividends,  intsreste,  profits,  and 
produce  of  aU  the  remainder  of  my  estete  and  eifecu 
whatsoever  and  wheresoever,  as  well  real  as  personal, 
I  devise  and  bequeath  unto  my  three  nieces,  equally 
to  be  divided  between  them,  share  aud  sliare  aUke, 
for  and  during  the  term  of  their  natUFsl  lives ;  and 
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from  tad  tfUr  the  decease  of  them,  or  either  of 
them,  it  is  my  vill  thtt  the  lawful  ieeae  of  them, 
mud  each  of  them,  shall  have  and  enjoy  his  or  her 
mother's  share  of  all  such  residue  of  such  issues, 
diyidends,  snd  profits,  for  life,  in  like  manner;  and, 
if  either  of  my  nieces  shall  happen  to  die  in  the  lifo- 
time  of  the  others  or  other  of  them,  without  issue  of 
her  hody  lawfully  begotten,  that  the  share  of  her  so 
dying  without  issue  as  sforesaid,  shall  go  to  and  be 
•bared  and  divided  equally  between  the  survivors 
of  mv  nieces,  for  their  respective  lives,  and  af^er- 
wanfs  by  the  lawful  issue  of  the  survivors  of  my 
nieces  in  like  manner  ;  and  if  all  my  nieces  and  their 
issne  save  one,  shall  die  without  issue  lawfully  be- 
gotten, then  such  surviving  niece  shall  have  and 
enjoy  the  whole  of  the  rents,  &c.  of  such  residue  of 
my  estate  and  effects  for  and  during  the  term  of  her 
natural  life  ;  from  and  ailer  her  decease,  the  lawful 
issue  of  such  surviving  niece  (if  more  than  one) 
shall  have  the  whole  of  the  rents,  &c.  equally  be- 
tween them ;  and  if  but  one,  then  such  only  one 
•ball  have  and  enjoy  the  whole  of  such  part  thereof 
as  is  personal,  to  and  for  his  or  her  own  use  and 
benefit ;  and  if  all  my  nieces  shall  die  without  issue, 
then  from  and  after  the  decease  of  the  survivor  of 
them,  my  nieces,  without  issue  as  aforesaid,  I  give 
the  whole  such  residue  to  my  next  male  heir  of  the 
name  of  Murthvaaite,  to  hold  to  him,  his  heirs,"  &c. 
Two  of  the  trustees  were  dead ;  all  the  nieces  were 
living ;  two  of  them  had  no  issue,  the  third  had  one 
ohild,  a  son,  G  B.  On  the  question,  what  estate 
these  parties  severally  and  respectively  took  under 
the  will :  Held,  1st,  that  the  surviving  trustee  had 
ft  fee  simple  in  the  freehold  estates,  and  an  absolute 
interest  in  the  leasehold ;  and,  Sd,  that  neither  the 
testator's  three  nieces,  nor  G  B,  took  any  leg^ 
estate  under  the  will ;  but  if  G  B  should  survive  Uie 
nieces,  and  neither  of  them  should  have  any  other 
child,  he  would  be  tenant  in  tail  of  the  freehold,  but 
have  no  interest  in  the  leasehold  ;  snd  if  he  should 
die  in  the  lifetime  of  the  three  nieces,  he  would  die 
seised  of  no  freehold,  nor  possessed  of  any  leasehold 
estate.  Murthwaite  v.  Jenhmtm,  S  B.  8r  C.  358, 
s.  c.  3  D.  &  R.  764,  s.  c.  6  B.  Mo.  13. 

(D)  What  Interest  vests. 

Constmction  of  a  will  as  to  the  vesting  of  interests. 
Crosier  V.  Fisher,  6  Law  J.  Chanc.  118. 

It  is  a  settled  rule  in  law,  in  all  cases  where  it' 
can  be  done,  to  construe  a  remainder  as  vested,  in 
preforenee  to  contingent,  in  order  to  prevent  the 
destruction  of  the  estate. 

Therefore,  where  a  devise  was  to  trustees,  for  the 
use  and  benefit  of  them  and  the  testator's  daughter, 
and  *'  from  and  after  her  death,  onto  the  heirs  of  her 
body,  share  and  share  alike,  their  heirs  and  assigns 
for  ever  :'*  It  was  held,  that  the  remainder  vested  in 
a  son  of  the  devisee,  living  at  tlie  time  of  the  tes- 
tator's death,  immediately  on  that  event,  and  was 
subject  to  open,  and  let  in  all  children  subsequently 
born ; — that  all  these  children  took  vested  remainders, 
and  that  these,  unless  disposed  of  by  them,  at  theic 
death  descended  upon  their  heir-at-law.  Right  d, 
Shartridgt  v.  Crebir,  4  Law  J.  K.B.  324,  s.  o.  5  B. 
&  C.  866,  B.  e.  8  D.  ft  R.  718. 

A,  by  her  will,  devised  oertain  hereditaments  to 
her  niece  for  life,  and  after  her  decease,  to  the  uses 
thenin  mentioned,  sabjeot  to  a  declaration  that,  ^ 
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notwithstanding  such  devise,certain  trustees,  therein 
nominated,  should  be  receivers  of  the  rents,  with 
power  to  make  distresses,  to  grant  leases,  to  repair, 
and  pay  other  out-goings  subject  thereto,  and  to 
pay  over  the  clear  net  rents  to  such  niece,  for  her 
sole  use.  Sec  By  a  codicil,  the  trustees  in  such 
will  having  died,  A  revoked  all  the  devisescontained 
in  her  will,  and  devised  the  same  hereditaments  to 
new  trustees,  their  heirs,  &c.,  upon  the  several 
trusts,  6lc.  as  if  they  had  been  originally  named  as 
trustees  in  the  will :  Held,  that  the  trustees,  named 
in  the  codicil,  took  the  legal  estate.  Tenny  v.  Moody, 
S  Law  J.  C.P.  122,  s.  o.  3  Bing.  3. 

A  testator  havine  directed  by  his  will,  that  his 
debts  should  be  aischarged,  and  devised  several 
estates  to  his  widow  for  life,  and  after  her  death, 
devised  his  property  in  the  words  following,  viz. : 
"  I  give  Mr.  W.  the  income  of  my  four  shares  in  the 
oom-market  for  his  life,  and  all  the  rest  of  ray  estii(cs) 
with  all  monies  in  the  stocks,  and  in  Mr.  M's  hands, 
or  any  other  securities,  to  be  divided  in  equal  shares 
to  £  S  and  others :"  Held,  that  £  S  and  others  had 
a  reversionary  interest  in  the  said  four  shares  in  the 
corn-market.    FUteher  v.  Smiton,  2  Chit.  558. 

Under  a  devise  of  freeholds  to  the  testator's  wife 
for  life,  in  trust,  the  trustees  to  pay  the  rent  issuing 
therefrom  into  her  hands  only ;  and  that  her  receipt 
alone  should  be  a  good  discharge :  Held,  that  she 
had  power  of  alienating  her  lifo  interest.  Acton  v. 
WhUe,  1  S.  &  S.  429. 

By  lease,  dated  September  29,  1788,  T  W  de- 
mised certain  premises  to  his  nephew  J  W  for 
twenty -one  years,  (vis.  till  29th  September  1809). 
J  W  entered,  and  was  possessed  at  the  time  of 
making  the  devise  and  lease  next  mentioned.  By 
will,  dated  January  20,  1799,  T  W  devised  the  said 
premises  to  his  said  nephew  J  W  for  life.  By  in- 
denture of  lease,  dated  13th  December  1799,  T  W 
demised  the  said  premises  to  his  said  nephew  J  W^, 
from  Michaelmas  day.  1809,  for  sixty  years,  at  the 
yearly  rent  of  60/. :  Held,  that  the  interetse  termiyU, 
created  by  the  lease  of  December  1799,  was  not 
merged  in  the  life  estate  devised  to  the  lessee  in 
January  1799,  the  life  estate  being  conveyed  away 
by  the  lessee  J  W  before  Michaelmas  1809,  so  that 
he  could  not  have  that  estate  and  the  leasehold 
estate,  by  way  of  present  interest,  at  one  and  the 
same  time;  but  might,  at  any  one  period  of  time, 
from  T  W  the  testator's  death  to  the  time  of  the 
alienation,  have  had  both  estates  in  the  character  of 
lessee.  Doe  d.  Rawlingt  v.  Watker,  4  Law  J.  K.B. 
93,  s.  c.  5  B.  &  C.  Ill,  8.  c.  7  D.  &  R.  487. 

A  devise  vests  the  freehold  in  the  devisee  without 
entry.  Doe  d.  Smyth  v.  Smyth,  5  Law  J.K.B.  13, 
s.  0.  6  B.  &  C.  112,  s.  c.  9  D.  &  R.  136. 

A  testator  devises  real  estate  to  his  widow  for 
life,  and  after  her  death,  to  six  younger  children, 
with  a  direction,  that  if  any  of  these  children  die 
under  twenty -one,  his  or  her  share  is  to  go  to  the 
survivors.  He  then  adds,  that  it  is  his  desire,  that, 
as  soon  as  the  youngest  survivor  shall  attain  his  or 
her  Bge  of  twenty-one  years,  the  estate  maybe  sold, 
and  Uie  produce  divided  amongst  the  survivors, 
unless  they  would  rather  mutually  divide  the  estate 
amongst  themselves :  Held,  by  the  Vice  Chancellor, 
tiiat  the  share  of  a  daughter,  who  attained  twenty- 
one,  and  died  intestate  in  the  lifetime  of  the  widow, 
was  not  transmissible  as  part  of  her  personal  estate, 
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Vat  descended  as  realty  to  her  heir-at-law:  and 
also^  that  the  heir-at-law  had  the  option  of  sale  given 
bj  the  will. 

Held,  wntra,  "by  the  Lord  Chancellor,  that  the 
ahare  of  that  daughter  waa  transmissible  as  part  of 
her  personal  eatate«  ParUh  r»  Parish,  3  Law  J. 
Xhanc,  f  1. 

(E)  Devises  in  Trust. 

On  a  derise  to .  trustees,  in  trust  to  lay  out  the 
rents  and  profits  for  the  maintenance  of  two  nephews, 
and  when  they  attain  twenty-one,  to  them  and  their 
heirs :  Held  to  be  an  vimmediate  gift  rested  in  the 
nephews,  with  a  trust  to  be  executed  for  their 
benefit  during  their  minority.  GoodtitU  ▼.  Whitby, 
1  Ken.  506,  s.  c.  1  Burr.  S«8. 

Devise  to  C  S,  in  trust  for  the  separate  use  of  S  S, 
ao4  to  convey  the  premises  to  S  S,  her  heirs  and 
assigns,  ^e  from  the  controul  of  her  present  or  any 
future  husband,  and  to  permit  her  to  take  the  rents 
and  profits :  Held,  that  S  S  had  no  power  of  devising 
the  premises.  Dot  d,  Sttvens  v.  Seott,  6  Law  J. 
C.P.^4,  s.  c.  4  Bing«  505,  a.  o.  1  M.  &  P.  317. 

Where  a  testator,in  defaultof appointment,  gave  the 
residue  of  his  estate  to  his  ezecntors,  in  tmst,  to  be 
disposed  of  at  their  pleasure,  either  for  charitable  or 
public  purposes,  or  to  any  person  or  persons  as  they 
should  think  proper  :  rield,  that  the  trust  wss  too 
general,  and,  therefore,  could  not  be  executed  by  the 
Court,  and  that  the  executors  could  not  take,  because 
It  was  given  expressly  in  trust,  and  that  the  next  of 
kin  were  entitled,     vney  v.  Januon,  1  S.  &  S.  69. 

Where  an  estate  was  devised  in  trust  for  two 
4anghters  for  life,  with  remainders  in  each  moiety  to 
their  children  at  twenty-one,  and  a  power  of  sale  was 
vested  in  tmstees :  Held,  that  the  power  subsisted 
though  one  daughter  was  dead,  and  her  children  had 
attained  21.  Trowtr  v.  Knightky,  6  Mad.  134. 

Testator  gave  a  copyhold  estate  to  trustees  for  bis 
wifo,  until  Uie  leases  to  which  it  was  subject  ex* 
pired,  and  directed  that  then  it  ahonld  he  sold,  and 
the  proceeds  be  invested  for  the  benefit  of  his 
children ;  but  if  the  wife  should  die  before  the  leases 
had  expired,  that  it  should  be  immediately  sold,  and 
the  proceeds  disposed  of  as  before*  The  wife  sur* 
vived  the  children,  but  died  before  the  leases  expired. 
The  surviving  trustee,  who  claimed  the  estate  for 
his  own  benefit,  was  decreed  to  surrender  it  to  the 
administrator  of  the  children,  but  without  pre|ndice 
4o  the  lights  of  the  customary  beira  of  either  the 
testator  or  the  children,  if  any  such  heirs  were  in 
•existence.    Burton  v.  Hodtoll,  t  Sim.  f  4. 

(F)  Estates  in  Fee. 

Under  a  devise  to  A  and  her  heirs  for  ever,  <'4n 
the  foUest  confidence  that  after  her  decease  she  will 
devise  the  property  to  my  family :  Held,  that  Uiis 
devise  constituted  A  a  tenant  in  fee.  Wrighi  v. 
Jthint,  1  Turn.  143. 

W  C,  being  seised  of  proper^,  devises  as  follows: 
'*  I  give  to  mv  daughters,  J  C  and  £  C,  their  exe- 
cutors and  administrators,  equally  between  them, 
all  and  every  my  messuages,  lands,  tenements,  and 
hereditaments,  both  freehold  and  leasehold."  Also, 
*'  I  give  my  said  goods  and  chattels  to  my  said  two 
daughters  equally :"  Hold,  that  as  the  words  in  the 
will  were  sufficient  to  pass  all  the  interest  which 
the  testator  had  in  the  property,  it  vested  in  the 


daughters  in  fee.  Doo  d.  Crump  v.  Sparket,  4 
D.&R.246. 

Richard  Lowo,  by  his  will,  dated  5th  February, 
1781,  gave  all  his  property,  real  and  personal,  to 
three  trustees  and  executors ;  he  then  warned  bis 
executors  to  make  early  applications,  in  order  to 
get  in  his  personal  property,  or  it  would  be  lost ; 
3ien  he  gave  10,000f.  to  his  daughter  Chmriotte,  on 
condition  that  slie  married  with  the  consent  of  two 
of  the  trustees  ;  but  in  case  she  should  marry  one 
of  three  kinsmen ,  William,  Thomas,  or  John  Dniry, 
then  hi  gave  him  certain  estates  on  taking  the  nama 
of  Lowe;  but  in  the  event  of  her  not  marrying 
either  of  tliem,  then  he  gave  those  estates  to  any 
one  of  the  sons  of  Edward  M.  Mundy  on  the  same 
condition  ;  then  he  gave  the  remainder  of  his  pro* 
perty  to  tho  ptrum,  having  a  certain  property  him- 
self, who  should  marry  either  of  his  daughters,  for 
ever  on  taking  the  name  of  Lowo, 

And  in  case  neither  of  his  daughters  married  as 
above  described,  then  he  gave  all  his  property  to 
WilUatn  Drury,  and  his  heirs,  on  taking  the  name 
of  Lowe  irrevocably. 

At  the  date  of  the  will  the  plaintiff,  then  William 
Drury,  was  a  bachelor,  ana  Ann,  the  testator's 
younger  daughter,  was  fourteen  years  old.  Edward 
M.  Mundy  bad  five  sons,  of  whom  the  eldest  was 
tlien  seven  years  old. 

The  teatator,  on  the  S5th  of  May,  1785,  made  a 
codicil,  reciting  the  marriage  of  his  daughter.  Char- 
lotto,  t^nd  that  he  had  given  her  10,00(M.  and  pro- 
vided for  her  children.  He  thereupon  revoked  his 
will  as  to  her.  Then  he  gave  to  his  younger  daughter, 
Aun,  the  same  choice  of  marrying  into  the  favoured 
families  of  Drury  and  Mundhr,  or  a  person  with  a 
certain  property ;  and  if  ahe  aid  not,  then  she  was 
to  have  10,000/.  Ann  came  of  age  in  1788,  and  in 
the  foHowioff  year  married  a  gentleman  not  within 
the  description  of  the  will  or  codicil.  At  that  time 
the  plaintiff  waa  a  married  man. 

The  Court  held,  that  on  the  marriage  of  Ann,  and 
William  Drury  taking  the  name  of  Lowe,  he  took  an 
indefeoiibk  estate  in  fee  simple.  Lowe  v.  Lord  Huw 
tingtowtr,  2  Law  J.  K.B.  164;  see  5  B.  &  A,  917. 

J  H  devised  to  W  H,  when  and  so  soon  as  he 
should  attain  the  age  of  twenty-one,  certain  estates, 
&c.  for  life,  with  remainders  over  in  favour  of  his 
issue  in  tail,  with  a  proviso,  that  in  case  either  or 
any  of  them,  W  H  and  others,  (devisees  of  other 
estates  for  life,  with  remainders  over  in  favour  of 
their  issue  in  tail,)  should  die  before  the  age  of 
twenty-one,  9r  without  leaving  any  child  or  children 
of  his  or  their  bodies  lawfully  begotten,  then  that  it 
was  testator's  express  will  and  desire,  that  the 
several  estates  devised  to  him  or  them,  should  go 
to  the  survivor  or  survivors,  share  and  share  aKlto, 
so  soon  as  he  or  they  should  attain  to  his  or  their 
respective  age  or  ages  of  twenty-one  years.  W  H, 
as  soon  as  he  became  of  age,  and  whilst  single,  made 
a  feofiment  of  the  estate  devised  to  him,  and  levied 
a  fine,  mt  conusance  de  droit  come  ceo,  ^c,  with 
proclamations  to  his  own  use  in  feo. 

The  Court  determined,  that  under  the  will,  deed 
of  feoffment,  and  the  fine  levied  in  pursuance  of  the 
latter,  W  H  acquired  an  absolute  estate  of  inhotit- 
ance  in  feefaimple,  discharged  from  the  romainders 
created  by  the  will  of  the  testator.  Haekerw*  Sutton, 
2  Law  J.  C.P.  68,  s.  c  1  Bing.  50I,s.  c.  9  B. Mo. «, 
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A  testator  devised  his  property  to  trustees,  to  the 
Qse  of  hie  trife  end  dmg^hter  for  life,  and  after  their 
death,  to  all  and  ererj-  sueh  children  of  the  latter  as 
shoold  he  living^  at  the  time  of  the  decease  of  the 
morriyor.  He  then  directed  the  property  to  he  di- 
Tided,  share  and  share  alike,  when  and  as  they 
obonld  rsspeotirely  attain  twenty-one,  and  their 
respectire  heirs,  &c.  os  tenants  in  common,  and  not 
OS  joint  tenants ;  and  if  only  one,  then  to  such  one, 
her  heira,  &c.,  upon  attaining  the  said  age,  Ace.  The 
Court  held,  that  the  ofispring  of  tlie  daughter  (all  of 
whom  outlined  the  tenants  for  life)  took  equitable  es* 
tates  in  fee  as  tenants  in  common.  Farmer  r,  Franeh, 
SLawJ.C.P.143,s.c.SBing.l5l.B.o.9fi.Mo.310. 

A  dcTise  by  the  testator  of  certain  lands  to  his 
two  daughters,  £  and  A,  equally  to  he  divided ; 
and  their  shares  to  be  divided  eouolly  at  their  deaths 
between  their  children  ;  and  if  A  died  without  issue, 
her  share  to  go  to  £  for  her  life,  and  after  her  death 
to  her  children:  hut  in  a  subsequent  clause,  he 
dirsoced  that  the  shares  of  some  of  the  grandchil- 
dren (not  by  name,  but  as  a  class),  in  certain  events, 
should  become  their  abtokite  jyroptrty,  or  the  trus- 
tees night  pay  all  or  onr  part  of  their  shares  for 
their  advancement:  Held,  &at  the  other  children 
necessarily  also  took  a  fee  in  the  shares  devised  to 
them.  Dot  d.  Orp$  v.  Fra$i,  S  D.  &  R.  378,  s.  c. 
1 B.  &  C.  658. 

Where  a  testatrix  devised  her  temporal  estates 
nnd  effects,  and  gave  ond  disposed  of  the  same  in 
the  following  terms  :  *'  I  give  and  bequeath  to  L  C 
41,,  I  give  and  bequeath  to  M  H  31.,  I  give,  devioe, 
end  bequeath  to  J  G  all  my  lands,  tenements,  and 
hereditaments,  with  their  appurtenances,  particu- 
lariy  those  called  B  and  C ;  and  all  the  rest  and 
residue  of  my  goods  and  chattels,  personal  and  tes- 
tamentarv  effects  whatever,  I  give  and  bequeath  to 
the  said  J  G,  whom  I  make  sole  executor  of  this  mr 
will :"  Held,  that  the  lands  in  B  and  C  descendeil 
to  J  G  OS  sn  estate  in  fee.  Dee  d.  Penwarden  r. 
Giibert,  6  B.  Mo.  268,  s.  c.  3  B.  &  B.  85. 

A  devise  by  the  testator  to  his  wife,  and  his  debts 
to  be  paid  by  her,  and  15L  to  A  B,  if  it  could  be 
apsred,  and  the  rest  of  the  estate  at  her  death  to  go 
to  A  fi,  gives  her  the  fee  and  a  power  of  sole. 
Dolton  ▼.  Hewen,  6  Mad.  9. 

Devise  by  testator  of  his  freehold  estates  to  trus- 
tees, in  trust  to  secure  an  annuity  of  60/.  per  annum 
to  his  wife  for  life,  and  then  in  trust  fortwo  younger 
sons,  and  his  two  daughters,  and  all  children  to  be 
begotten  on  the  body  of  his  wife,  until  they  shall 
severally  attain^the  age  of  twenty-one  years,  and  to 
be  dirided  among  them,  share  and  ahare  alike,  as 
tenants  in  common,  and  not  as  joint  tenants.  The 
will  then  gave  the  trustees  a  power  to  receive  the 
rents,  and  to  expend  the  surplus  beyond  the  wife's 
annuity,  and  other  charges  thereon,  in  valid  securi- 
ties, to  gront  leases  of  the  estates  for  a  term  not 
exoeeding  seven  years,  *'  and  if  they  shoirid  think  it 
adrinble,  to  sell  any  part  thereof  at  any  time  after 
wty  death :"  Held,  that  this  latter  clause  did  not  con- 
troul  the  express  gift  of  the  estates  to  the  children 
in  fee,  when  they  should  severally  attain  the  age  of 
twenty-one.     Doe  v.  Harrii,  S  D.  &  R.  36. 

Where  a  testator,  after  devising  his  Clifton  estate 
to  his  son  in  fee,  gave  all  his  Orchard  esUte  to  N  S 
and  A  G,  upon  trust  to  sell  the  same,  and  appointed 
them  his  executors;  and  he  afterwards  sold  Clifton 


estate,  and  became  seised  in  fee  of  another,  called 
AUerton  Hall ;  and  afterwards  signed  a  codicil  to  his 
will,  attested  by  two  witnesses  only,  stating  that  the 
money  obtained  for  the  Clifton  estate,  and  to  be  ob- 
tained for  the  AUerton  estate,  which  he  directed  to 
be  sold,  should  be  divided  amongst  all  his  children ; 
ond  he  appointed  his  wife  executrix,  jointly  with 
N  S  and  A  C  :  and  by  a  second  codicil,  attested  by 
two  witnesses  only,  he,  after  stating  that  one  half  of 
Orchard  estate  was  sold,  and  giving  directions  as  to 
the  sole  of  the  other  half,  appointed  E  L  and  I  F  his 
executors  in  the  place  of  N  S  and  A  G ;  and  after- 
wards mode  0  third  codicil,  duly  attested  for  psssing 
real  estate,  but  merely  appointing  B  G  ta  be  his 
executor  in  the  room  of  £  L ;  and  oil  the  codicils 
were  written  on  the  back  sheet  of  the  will :  Held, 
that  the  third  codicil  operated  as  a  republication  of 
the  will  and  second  cooioil ;  and  that  the  legol  fee 
in  the  AUerton  estste  passed,  by  the  wiU  so  repub- 
lished, to  N  S  and  A  (j,  the  devisees  therein  named. 
Gusst  V.  WiUatey,  3  Low  J.  C.P.  114,  s.  c.  S  Bing; 
4t9. 

A,  at  the  time  of  making  his  will,  was  seised  in 
fee  of  certain  freehold  and  leasehold  premises,  and, 
amount  the  rest,  of  a  dweUing-house  which  he 
inhabited,  in  the  parish  of  D  ;  and  six  acres  of  land» 
situate  in  the  perish  of  S,  a  mile  distsnt  from  the 
village  of  B ;  and  seventy  acres  of  leasehold  land,  in 
and  near  the  viUoge  of  B ;  and  fifty-eight  acres  of 
freehold  land,  and  some  leasehold  land  in  the  paridb 
of  W.  A,  at  the  time'  of  moking  his  wiU,  resided  in  the 
dwelling-house,  and  hod  in  his  own  occupation  aA 
the  land  in  the  parish  of  W,  the  freehold  lands  is 
the  parish  of  S,  and  leasehold  lands  neor  the  viUoge- 
of  B ;  but  the  freehold  lands  in  the  parish  of  D  were 
in  the  occupation  of  tenants.  Before  the  making  of 
the  wiU,  A  hod  contracted  to  sell  all  the  lands  in  the 
parish  of  S,  ond  the  leoseholds  near  the  viUage  of  B. 
The  amount  of  A's  debts  at  the  time  of  his  death 
exceeded  his  personal  property.  A,  shordT  before 
his  death,  made  a  will  as  follows:  ** I  direct  my 
debts,  legacies,  and  funeral  expenses,  to  be  paid ; 
with  the  due  payment  whereot  I  charge  my  reel 
estotes.  I  give  to  my  nephew  T  G  700/.,  to  be 
paid  by  my  executor ;  and  to  my  nephew  J  G,  (the 
heir-at-law)  20L  to  be  paid  hy  my  executor ;  and, 
lastly,  I  constitute  R  G  my  sole  executor  of  oil  my 
lands  for  ever,  and  all  my  leosehold  property  here 
or  at  B,  or  money  that  sholl  become  due  for  the 
some,  paying  certain  annuities  thereout  hy  half-* 
yearly  pajrment:*'  Held,  that  by  this  wiU  the< 
executors  took  a  fee  in  the  freehold  lands  in  the 
parish  of  W.  Doe  d.  John  GiUard  r.  Richard 
GiUard,  5  B.  &  A.  785 ;  and  see  BmrtUtt  v.  GiUard, 
3  Ruse.  149. 

Under  a  devise  of  freehold  lands  to  trustees  and* 
their  heirs,  in  trust  for  certain  tenants  for  life,  and 
afEer  their  deoeose  for  other  persons  in  remainder, 
tiie  tnistees  take  on  estate  in  we,  unlese  a  contrary 
intent  is  dearly  manifested  on  the  face  of  the 
wiU;  and,  tiierefore,  where  A,  being  seised  in  fee 
of  fteehold  and  copyhold  lands,  and  having  also 
lesseholdsfor  livee  and  foryesrs,  and  other  personal' 
property,  devised  and  bequeathed  to  trustees,  their 
neirs  and  assigns,  oil  his  lands,  &c.,  freehold,  copy- 
hold, and  leasehold,  and  all  his  personal  estate,  in- 
trust to  hold  the  copyhold  and  freehold,  and  all 
such  other  of  his  estates  as  were  less  than  freeholid. 
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vnto  the  trastees,  their  heirSp  &o.  for  and  daring  ell 
Lis  the  teitator'e  right,  title,  and  estate  therein,  upon 
trust,  first  to  pay  debts  and  funeral  expenses,  and 
then  to  apply  the  annual  income  to  the  use  of  hit 
two  nieces  for  their  lives ;  and  after  their  decease 
there  were  devises  to  their  children  and  grandchild- 
dren,  male  and  female,  in  terms  so  ambiguous  and 
contradictory,  as  to  make  it  doubtful  what  equitable 
interest  the  children  or  grandchildren  took :  It  was 
held,  that  the  trustees  took  an  estate  in  fee  in  the 
freehold  and  copyhold  lands,  and  an  absolute  in- 
terest in  the  leaseholds  for  life  and  years.  Houtton 
r.  Hughes,  5  Law  J.  K.B.  315,  s.  c.  6  B.  &  C.403. 

A  testator,  after  giving  his  wife  an  annuity  for 
her  life,  to  be  issuing  out  of  "  all  his  real  estate, 
lands,  and  hereditaments  in  P,"  devised  "  the  said 
estate,  lands,  and  hereditaments  *'  to  his  daughter 
and  her  heirs ;  but  in  case  his  daughter  died  under 
twenty-one,  and  without  issue,  he  devised  **  the  said 
estate,  lands,  and  hereditaments"  to  his  wife  for  her 
life,  and  after  her  decease,  to  the  children  of  A, 
share  and  share  alike :  Held,  that,  subject  to  the 
previous  interests  given  to  the  daugnter  and  to 
the  wife,  the  children  of  A,  living  at  the  testator*B 
death,  took  an  estate  in  fee  in  the  lands  in  P.  Wil" 
hifiion  V.  Chapman,  S  Ruas.  145. 

The  devisor,  after  making  various  bequeets, 
directing  part  of  his  estate  to  be  sold  for  the  pay- 
ment of  his  debta,  and  charging  the  remainder  with 
an  annuity  to  his  widow,  devised  as  follows :  "  All 
the  rest  and  residue  of  my  ^oods  and  chattels,  lands 
and  tenementi,  not  before  given  and  bequeathed,  mj 
debts  being  paid,  I  give  and  bequeath,  subject  and 
charged  as  aforesaid,  to  my  brother  R  S,  if  living  at 
the  time  of  my  death ;  if  not  living,  to  bis  children, 
to  be  divided  between  them:*'  Held,  that  the  fee 
passed  to  the  devisees.  Gully  v.  the  Bithop  of 
Ei§ter,  5  Law  J.  C.P.  178,  s.  c.  4  Bing.  S90. 

(G)  Estates  Tail. 

A  testator  possessed  in  fee  of  an  estate'  called 
Hamels,  in  his  will  gave  a  statement  of  all  his  pro- 
perty, and  one  item  was  *'  Hamels  43,000/."  and 
afterwards  these  words,  "Hamels  to  p;o  to  my 
daughter  Catherine  Mellish,  as  follows :  m  case  she 
marries  and  has  a  son,  to  go  to  that  son  i  in  case 
she  has  more  than  one  daughter  at  her  husband's 
or  her  death,  and  no  son,  to  go  to  the  eldest  daughter ; 
but  in  case  she  has  but  one  daughter  or  no  child  at 
that  time,  Ideaire  it  may  go  to  my  brother  William 
Mellish. 

The  Court  held  that  Catherine  Mellish  took  an 
estate  in  tail  male,  with  reveraion  in  fee,  subject  to 
the  other  estates  created  by  the  will.  Melligh  r, 
hellish,  9  Law  J.  K.B.  45,  s.  c.  9  B.  &  C.  5S0,s.  c. 
3  D.  &  R.  804. 

A  devise  of  a  trust  was  held  an  estate  tail,  from 
the  apparent  intent  of  the  testator  and  the  general 
words  of  the  will,  though  there  was  a  limitation  to 
trustees  to  preserve  contingent  remainders.  Wright 
Vm  Pearson,  2  Ken.  361,  a.  o.  Amb.  358. 

A  testator,  after  devising  to  his  eldest  son  and 
other  children  certain  estates,  devised  to  his  youngest 
son  "  all  his  messuage,  lands,  and  tenements  at  A," 
and  "  also  all  that  his  messuage  and  tenements  at  S, 
in  the  occupation  of  J  S  as  farmer  thereof,"  for  his 
natural  life,  without  impeachment  of  waste,  and 
then  to  his  issue,  and  to  the  issue  of  their  isaae  : 


Held*  that  under  this  deviss  an  estate  in  taUpsiMd 
to  the  youngest  son.  Hodgson  v.  Morutt  9  Price,  5517. 
The  term  legacy  will  pass  real  ss  well  as  personal 
property :  therefore  where  the  testator,  attar  dis- 
posing of  his  real  estate,  said,  '*if  either  of  the 
persons  before  named  die  without  iasue  lawfully 
begotten,  the  legaeju  shall  be  equally  divided  between 
tkem  that  are  left  alive :"  Held,  that  these  words 
created  an  estate  in  tail.  Hope  t.  Tayior,  S  Ken.  9, 
a.  c.  1  Burr.  268. 

Under  a  devise  of  real  estates  to  A  B  for  life  and 
no  longer,  provided  he  take  the  name  of  the  testator, 
and  live  at  bis  house :  and  afler  his  decease,  to  such 
son  as  he  shall  have  lawfully  begotten,  taking  the 
testator's  name,  and  for  default  of  soch  iasue  to  C  D 
in  fee :  Held,  that  A  B  took  an  estate  in  tail.  AofrtSF 
ton  V.  Robinson,  1  Ken.  298,  s.  c.  1  Burr.  38. 

The  words  **  for  life,  and  to  hia  heirs  male,"  oon- 
stitute  the  devisee  tenant  in  tail.  Lbltr  t.  Litter, 
2  Ken.  Cbanc,  1. 

A,  by  his  will,  devised  an  estate  to  trustees,  in 
trust  to  permit  and  suffer  bis  six  children,  visi 
B,  C  (wife  of  W),  D,  £,  F,  and  G,  to  take  one 
sixth  share  each  of  the  rents  during  their  iiatonl 
life  and  lives ;  and  after  their  respective  deceases, 
in  trust,  to  permit  all  and  singular  the  obald  or 
children  of  such  of  his  6vesons  ordaug^teraso  dying, 
to  take  the  rents  of  the  share  of  him,  her,  or  them 
BO  dying,  in  equal  shares,  and  so  in  like  ssanner 
from  children  to  children ;  and  in  ease  any  or  eitiier 
of  his  said  children  should  die  without  leaving  issoe, 
then  the  rents  belonging  to  soch  of  his  sons  or 
daoghtera  so  dying,  to  go  to  and  be  received  by  the 
survivor  or  survivors :  Held,  on  the  deaths  of  B,  D, 
P,  and  G,  without  issue,  and  of  C,  leaving  a  sob 
and  two  daughters,  that  B,  C,  D,  £,  F,and  G.  took 
estatea  tail ;  that  tlie  ahares  of  those  who  died  with- 
out issue,  accrued  to  F  as  the  survivor ;  and  that  C's 
son  took  only  one  sixth  share.  WoolUn  v.  Andrmn, 
2LawJ.C.P.145,s.c.2Bing.l26.s.c.6B.Mo.24B. 

The  words  **  for  want  of  soch  issue,"  are  far  from 
being  sufficient  to  overrule  the  words  "  heirs  of  the 
body."  They  have  almostoonstantly  been  oonstraed 
to  mean  an  indefinite  failure  of  iasue ;  and,  of  them- 
selves, have  frequently  been  held  to  give  an  estate 
tail.     Jesson  v.  fVright,  2  Bligfa,  54. 

Devise  to  W  (a  natural  son  of  the  testator's  sistsr) 
for  life,  snd  after  hia  decease  to  the  beiis  of  his 
body,  in  such  shares  and  proportions  ss  W  by  deed 
&c.  shall  appoint,  and  for  want  of  soch  appointment 
to  the  heirs  of  the  body  of  W,  share  and  ahare  alike, 
as  tenants  in  common  ;  and  if  but  one  ckUd,  the  whole 
to  such  only  child,  and  for  want  of  such  issue,  to  the 
heirs  of  the  devisor :  Held,  that  an  estate  tail  vested 
in  W  by  this  devise.    Jenon  ▼•  Wright,  2  Bligfa,  2. 

Although  the  words  '*  heirs  of  the  body  "  in  a  legal 
construction,  can  apply  to  one  person  only,  it  may 
be  contended,  where  a  power  is  given  to  appoint  to 
heirs  of  the  body,  that  they  mean  a  class  of  persons. 
The  ulterior  limitation  to  one  child,  in  defisnlt  of 
appointment,  may  operate  as  a  description  of  the 
person,  and  does  not  oondnsivelv  prove  that  no 
estate  tail  was  intended  to  be  given,  /ensn  r* 
Wright,  2  Bligh,  10. 

A  devise  to  <'  J  F,  &o.  and  to  the  isnct  of  kit  bodp 
lawfully  to  be  begotten,  and  to  the  Astn  of  mm 
issue  for  ever,  &o.  But  if  J  F  shall  die  wnthtml 
Itamng  any  issmt  of  his  body  Uiv&Ily  begottsn,  tibsn 
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&e.  unto  W  B  tad  to  his  hein  for  over."  Held  to 
be  w  ettote  tail  in  J  F.  Frankim  ▼.  Lay,  2  Bligpb, 
59,  n. 

A  doTise  of  lands  to  S  S  to  bold  the  same  onto 
S  S  and  hein  of  his  body,  and  their  heirs,  for  ever, 
chamable  with  a  legaoy ;  bat  in  case  the  aaid  S  S 
ohonTd  die  wichoat  leaviuf^  issae  of  his  body,  then 
a  devise  of  the  land  unto  W  S  to  hold  onto  the  said 
W  S  and  hia  heirs  for  erer,  also  ehargeable  with 
legacy,  creates  only  an  estate  tail  in  S  d  with  a  vested 
remainder  over.  Doe  ax  dem.  Geering  ▼.  Skenton, 
t  Chit.  66t, 

Where  a  devise  was  as  follows : — "  And  as  tonch- 
ing  my  real  estates,  both  freehold  and  leasehold, 
aitaate  &c.,  I  devise  the  rents  and  profits  thereof  to 
my  ezacQtors  hereafter  named,  until  my  daughters 
attain  their  several  ages  of  twenty-one  years,  in 
trust  that  they,  my  executors,  improve  the  same  in 
like  manner  and  purpose  as  I  have  hereby  directed 
BIT  personal  estate  for  the  advantage  and  education 
of  my  daughters :  and  as  to  the  freehold  and  inherit- 
aaee  of  my  real  estate,  1  devise  the  same  to  my  said 
daughters,  when  and  as  they  sttain  their  several 
ages  of  twentyoone  years,  equally  between  them 
and  their  heirs  for  ever,  to  take  as  tenants  in  com- 
mon ;  provided  that  if  both  my  daughters  die  with- . 
out  lawful  issue,  then  I  devise  my  real  estates 
unto  aod  amoogst  my  said  two  hrothm,  T  S  and 
R  S,  and  my  nephew  J  S,  aon  of  my  late  brother  J, 
their  heirs  and  assigns,  for  over,  to  take  as  tenants 
in  common."  The  Court  determined  that  the  daugh- 
tera  only  took  an  estate  tail,  with  remainder  over. 
Cha^an  tUm,  8ekoU$  v.  SthoUi,  t  Chit  643. 

A  testatrix  devised  to  B  F  for  life,  with  remainder 
to  the  second,  third,  fonrth,  and  other  sons  of  B  F, 
except  the  first  or  eldest  son  in  tail  male  successively, 
remainder  to  F  S ;  B  F  had  no  issue  at  the  period  of 
the  testatrix's  death,  but,  subsequently,  bad  four 
sons,  out  of  which  four  sons  the  second  and  third 
were  living  at  the  same  period,  and  the  second  and 
fourth  were  also  living  at  that  tioM;  but  at  the 
death  of  B  F,  the  four&  son  only  was  living :  It 
was  determined,  that  the  remainder  to  the  second 
and  other  sons  of  B  F,  except  the  first  or  eldest  son, 
was  vested  upon  B  F  having  two  sons  living  at  the 
same  period,  and  was  not  subject  to  be  divested  by 
subsequent  events,  and,  therefore,  that  the  fourth 
and  only  surviving  son  of  B  F  took  an  estate  tail 
under  the  devise.  By  four  judges  against  Graham, 
B.  and  Wood,  B.  ditsentientes.  Driver  d.  Frank 
V.  Frank,  8  Taunt  468. 

A  testator  devises  lands  to  his  niece  for  life,  and 
to  ber  heirs,  the  issue  of  her  body,  for  ever ;  he  then 
wills,  that  each  heir  shall  be  only  tenant  for  life, 
and  adds  a  variety  of  directions,  proceeding  upon 
the  scheme  of  a  succession  of  tenancies  for  life ;  and 
he  devises  tiie  lands  over,  if  his  niece  should  leave 
no  issue,  ortbey  should  become  extinct:  Held,  that 
the  niece  took  an  estate  tail.  Reeee  v.  Steel,  6  Law 
J.  Cbanc.  IfO. 

A  man  seised  in  fee  of  lands  in  gavelkind,  devised 
all  his  real  estate  whatsoever  unto  his  nephew  T  C 
for  life,  and  then  to  trustees  to  preserve  contingent 
remainders ;  and  after  the  decease  of  the  nephew 
T  C,  to  the  heiri  of  the  body  of  T  C,  as  well  female 
St  nude,  to  take  as  tenants  in  common,  and  not  as 
joist  tenants;  and  for  default  of  such  issue,  to 
tmsteet  for  a  term  upoo  certain  trusts ;  and  after 


the  determination  of  that  estate,  to  his  nephews  J  C 
and  C  C,  for  their  respective  natural  lives,  as  tenants 
in  common,  and  not  as  joint  tenants ;  and  after  their 
respective  deceases,  unto  the  heirs  of  the  respective 
bodies  of  J  C  and  C  C,  as  well  female  as  male,  to 
take  as  tenants  in  common,  aod  not  as  joint  tenants; 
and  in  default  of  such  issue,  to  his  own  right  heirs 
for  ever :  The  Court  held,  that  it  was  the  general 
intent  of  the  testator,  that  the  estate  abould  remain 
in  the  family  of  T  C  ;  and  that  therefore  he  took  an 
estate  in  tail  general.  Doe  d.  Bagnal  v.  Harvey, 
4  Law  J.  K.B.  18,  a.  o.  4  B.  &  C.  610,  s.  c.  7  D. 
&  R.  78. 

A  testator,  by  hia  will,  devised  freeholds  and 
leaseholds  to  trustees,  their  heirs,  executors  and 
administrators,  upon  trust  to  pay  the  rents  and 
profita  to  bis  widow  during  her  life,  or  for  so  long 
as  she  should  continue  unmarried ;  and  from  and 
after  the  decease  of  his  wife,  or  her  intermarriage 
with  any  other  husband,  to  permit  his  son,  Thomas 
£doe,  to  receive  the  rents  and  profits  during  his  life ; 
and  from  and  immediately  after  the  death  of  hia  son 
Thomas  Edoe,  he  gave  and  devised  the  said  pre- 
mises unto  the  heirs  of  the  body  of  his  said  son, 
their  heirs,  executors,  administrators  and  assigns  for 
ever ;  hot  in  case  his  said  son,  Thomas  Edoe,  should 
die  without  issue,  then  he  gave  the  premises  to  his 
trustees  upon  trust  for  his  second  son,  William 
Edoe,  and  the  heirs  of  his  body,  in  like  msnner  as 
he  had  before  devised  the  same  for  the  benefit  of  hit 
son  Thomas,  and  the  heirs  of  his  body ;  and  for 
default  of  issue  of  the  body  of  both  his  sons,  he  gave 
the  premises  over  unto  his  two  daughters,  and  their 
respective  heirs,  executors,  administratora  and  as- 
signs, as  tenants  in  common :  Held,  that  Thomas 
Edoe  took  a  quati  eatate  tail  in  the  leaaeholds. 
Kineh  v.  Ward,  4  Law  J.  Chanc.  28,  a.  c.  9  S.  &  S* 
409. 

A  testator  devised  the  residue  of  bis  reel  and 
personal  estate  to  trustees,  their  heirs,  executors, 
and  administrators,  upon  certain  trusts :  these  trusts 
were,  to  pay  the  rents,  interest  and  profits,  to  his 
wife  for  life ;  then  to  his  daughter  for  life ;  and  after 
the  decease  of  his  wife  and  daughter,  upou  trust  for 
all  and  every  child  or  children  of  his  daughter  as 
should  be  living  at  the  time  of  the  decease  of  his 
wife  and  daughter,  equally  among  them :  if  more 
than  one,  to  be  divided,  ahare  and  share  alike,  when 
and  as  they  should  respectirelj^  attain  the  age  of 
twenty-four  years,  and  to  their  respective  heirs, 
executors,  adminiatrators,  and  assigns  forever ;  and 
if  only  one,  then  the  whole  thereof  to  such  only 
surviving  child  of  his  daughter  Mary  Francis,  his  or 
ber  heirs,  executors,  administrators,  and  aasigns 
for  ever,  upon  attaining  the  said  age :  but,  in  case 
there  should  be  no  child  or  children  of  his  daughter 
living  at  the  time  of  the  decease  of  the  survivor  of 
his  wife  and  daughter,  or,  being  such,  all  should  die 
without  lawful  issue,  under  the  said  age  of  twenty- 
four  years,  then  upon  trust  for  his  two  sons :  Held, 
that  the  children,  living  at  the  death  of  the  survivor 
of  husband  and  wife,  took  vested  eatatea  tail  in  so 
much  of  the  residue  as  consisted  of  real  property, 
and  absolute  interests  in  the  personalty.  Farmer  v. 
Franeit,  4  Law  J.  Chanc.  154,  a.  c.  2  S.  &  S.  505. 

Devise  to  trustees  "  until  some  son  of  G  L  shall 
attain  his  age  of  twenty-one  years,  and,  on  the  at- 
tainment of  the  eldeat  to  that  age,  to  that  son  for 
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life ;  remundor  to  hui  finC  ind  every  other  eon  in 
strict  Bettlement,  and  so  on  to  erery  eon  of  the  laid 
G  L:*'  Held,  that  the  eldeit  son  took  an  esUte 
tail  in  the  land  in  Pembrokeshire,  by  rirtoe  of  the 
said  will.  U  Hunt  v.  Hobton,  4  Law  J.  ILB.  183, 
a.  c.  5  B.  &  C.  903,  a.  c.  8  D.  &  R.  58t. 

(H)  Estates  FOR  Live. 

Testator  devised  thos:  **  And  for  the  estate, 
whereof  it  hath  pleased  Almigh^  God  to  bless  me 
with,  I  dispose  thereof  as  foUoweth."  He  then  gave 
certain  estates,  respectiyely  to  parties  named,  **  their 
heirs  and  assigns  for  ever ;"  then  an  estate  to  his 
daughter,  "  during  her  natural  life,  and  after  her 
decease,  if  she  hath  no  son,  then  to  my  grand-daugh- 
ter :"  Held,  that  the  grand-daughter  took,  under  this 
devise,  en  estate  for  life  only.  Dos  d,  Eden  ▼• 
Grou,  5  Law  J.  K.B.  296. 

Testator  gave  a  life  eatate  in  certain  houses,  &o. 
to  his  wife;  he  then  bequeathed  certain  personal 
property  to  his  son,  and  also  devised  the  saia  booses 
&o«  to  such  son  after  the  wife's  desth  ;  adding  these 
words — "  and  efVy  other  office  or  out-offioe  that  I 
now  have  or  enjoy  by  lawful  right  or  inheritance  to 
my  said  son,  and  my  said  son  I  do  also  appoint  to 
pay  or  cause  to  be  paid  out  of  the  said  above-named 
eff'ecti"  several  legacies  thereinafter  mentioned: 
Held,  that  the  son,  under  this  devise,  took  only  an 
estate  for  life ;  as  the  legacies  were  not  charged 
upon  the  real  but  personal  property,  and  there  were 
no  words  to  shew  that  the  testator  intended  to  givo 
an  estate  in  fee.  Do$  d,  WaUuee  v.  EthmngUm, 
5  Law  J.  K.B.  314. 

Where  the  testator  having  previously,  by  settle- 
ment, charged  certain  eatates  with  portions,  devised 
the  same,  aubject  to  debts  and  further  charges,  snd 
directed  the  rents  and  profita  to  accumulate  and  form 
a  fund  for  satisMng  these  obarges,with  a  limitation 
over  for  life  a/ter  auch  charges  should  have  been 
satisfied:  Held,  that  auch  remainder-man  took  a 
vested  estate  for  life,  aubiect  to  the  debts  and 
charges ;  as  if  the  testator  had  created  a  time  for 
payment  of  his  debts,  it  was  not  an  accumulation 
for  the  purpose  of  suspension.  Baeon  v.  Proctor,  X 
Turn.  31. 

The  words  in  a  devise,  "  I  do  give  to  my  son  R 
the  perpetual  advowson  of  H  B  in  L,  and  my  manor 
of  S,  and  all  my  lands  in  it,"  were  held  by  three 
judges,  (Park,  J.  disaentiente),  to  give  an  estate  for 
life  in  the  advowson,  although  at  tlie  period  of 
making  the  devise  R  waa  incumbent  of  the  living. 
Poeock  V.  the  Bishop  of  London,  6  B.  Mo.  159,  a.  o.  3 
B.  &  B.  27,  s.  c.  1  Price,  353. 

A  testator  devised  as  follows: — " Itom,  I  give 
and  bequeath  unto  M  W,  all  that  my  measusge  and 
tenement  wherein  I  now  dwell,  with  the  garden, 
and  all  the  appurtenances  thereto  belonging ;  and  I 
alio  giv€  to  the  said  M  W  all  mv  household  goods 
and  chattels,  and  implements  of  uousehold,  within 
doors  and  without,  all  for  her  own  disposing,  free 
will,  and  pleasure,  immediately  after  my  decease." 
The  teststor  made  several  other  bequests,  beginning 
each  of  them  with  the  word  "  Item"  The  Court 
held,  that  M  W  took  only  an  estate  for  life  in  the 
premises.  Doe  d.  "EUum  v.  WesiUjf^  4  Law  J.  K.B. 
26,  8.  c.  4  B.  &  C.  667,  s.  c.  7  D.  &  H.  112. 

Pe visor  directed  that  bis  rents  should  be  applied 


in  paving  M  D  and  F  D  the  interests  of  sanselitiged 
on  his  treehold  property,  and  subject  thereto  in 
paying  A  D,  widow  of  his  son  R,  lOj.  a  year  till 
death  or  second  marriage ;  that  the  remainder  of  the 
xenta  ahonld  be  applied  to  the  maintenance  and 
education  of  J  D  hia  grandson,  till  he  was  twen^- 
one ;  and  if  be  should  die  before,  to  the  maintenance 
and  education  of  bis  grand-daughter,  MFD;  that 
after  J  D  and  MFD  should  have  attained  twenty- 
one,  W  D,  his  son,  should  have  an  annuity  of  20/. 
out  of  the  rente  for  the  term  of  his  lifis,  sobject  ss 
aforesaid ;  the  remainder  of  the  rente  were  devised  to 
AD  for  the  life  of  W  D  or  till  her  ssoond  nurriage : 
after  the  death  of  W  D  devisor  gave  all  his  Isnds  to 
the  use  of  J  D  and  hia  heirs ;  and  if  J  D  should  die 
before  the  period  aforesaid,  withoat  lawful  issue 
living  at  his  death,  he  gave  die  rents  to  W  D  for  his 
life,  subject  aa  aforesaid;  and  after  the  death  of 
W  D  the  premiaes  were  to  go  to  hia  children,  abare 
and  share  alike ;  and,  in  default  of  auch  issue,  to 
A  D  and  her  heirs.  Devisor  died,  leaving  A  D, 
J  D,  M  F  D,and  W  D ;  W  D  being  his  heir-at-law. 
A  D  next  died,  intestate  and  anmarried;  J  D  after- 
wards attained  twenty-one,  and  died  unmarried,  in 
the  lifetime  of  W  D :  Held,  that  on  the  death  of 
J  D,  W  Dbecame  entitled  to  an  estate  for  life  in  the 
landsL  Meson  v.  AeUiuen,  5  Law  J.  C.P.  104,  s.  c 
3  Bing.  1S6. 

A  testator  seised  of  estste  in  fee,  and  holding 
certain  lands  and  tHliee  in  the  connty  of  H  under 
chnrch  leases  for  lives,  devised  all  hia  lands  and 
hereditaments  in  the  counties  of  H  and  G  and  all 
other  hit  real  estate,  to  his  daughter  and  the  heirs 
of  her  body ;  and  for  de&ult  of  such  issue,  to  F  snd 
his  heirs.  The  daughter  at  the  testator*s  deeth  and 
ever  afterwards  was  of  nnsound  mind.  Her  husband 
having  taken  out  adminiatration  to  the  testator,  widi 
the  will  annexed,  procured  from  time  to  time  re- 
newals of  losses.  She  eurvived  him,  aa  well  as  all 
the  cMtttts  qui  Die  named  in  the  (eetstor's  losses, 
and  died  withont  issue,  and  without  having  done 
eny  act  to  bar  auch  intereet  as  F  had  nndSsr  the 
devise :  Held,  that  the  leaseholds  for  lives  passed 
by  the  will,  and  that  F  waa  entitled  to  the  benefit 
of  the  aubeisting  leeses,  which  had  been  obtained 
by  way  of  renewal  of  the  old  leases.  Fittrvjf  v. 
Ifoiosrd,  3  Russ.  2S5. 

A  testator  gave  all  his  real  and  personal  estate  to 
truBlses,  in  trust,  aa  to  one  moiety,  for  A  for  lifo, 
with  remainder  to  her  children ;  ano,  aa  to  the  other 
moiety,  for  B  and  her  children  in  like  manner.  By 
a  codicil  he  declared  that  hia  eatates  should  not  m 
divided  equally  between  A  and  B,  but  in  proportion 
to  the  number  of  their  children;  and  he  left  A  and 
B  jointly  his  residuary  legatees.  By  another  oodi* 
oil,  in  order  to  prevent  diaputes,  he  gave  one  of  his 
estatee  to  A  and  her  heira,  and  the  other  to  B  and 
her  heirs,  the  number  of  their  children  equalising  the 
value  of  the  two  estates.  In  a  subeeoiient  codicil 
he  mentioned  that  he  bad  bequeathed  the  firat  estate 
to  A  and  her  children,  and  the  second  to  B  and  her 
children :  Held«  that  A  and  B  were  entitled  to 
theae  eatates  for  their  lives  only,  with  remainders 
to  their  children ;  and  that  they  were  not  entitled  to 
the  personal  eatate  absolutely,  but  for  their  lives 
only,  with  remainders  to  their  children,  and  in  abarea 
proportioned 'to  the  number  of  their  children.  LuA^ 
ingion  V.  Sewell,  I  Sim.  435. 


DEVISE— (CoPTHOLDB—MoRTOAaE— Joint  Tehahcy). 


190 


(I)  Copyhold  Estates  and  Citstomary  Lapom. 

Where  a  proportion  of  the  estates  derised  beine 
copyhold,  or  what  was  called  in  the  manor  of  S 
tenant-right  land,  which  could  not  b«  transferred 
but  bj  baigain  and  sale,  and  admittance ;  nor  de- 
Tiaed,  unless  by  a  oonrejanoe,  and  declaring  usOs  by 
will.  On  a  suit  by  the  daughters  and  heiresses  of 
the  devisee  against  parties  claiming  under  the  heir- 
at-law  of  the  testator,  who  had  been  admitted : 
Held,  as  the  formalities  had  not  been  obseryed  bj 
the  testator  in  conveying  to  the  uses  of  his  wiU.  that 
the  copyholds,  or  what  was  called  tenant-right  lands» 
did  not  pass  under  the  above  devise.  Hodetan  v. 
Memt,  9  Price,  556. 

A  person  possessed  of  copyhold  property,  after 
sorrendering  it  to  the  use  of  his  will,  made  a  wiU, 
in  which  he  gave  all  his  lands  to  trustees  for  the  use 
of  his  son,  "  the  same  to  be  transferred  to  him  as 
soon  as  he  should  attain  twenty-one  years  of  age," 
and  one  of  the  trustees  was  admitted.  After  the 
death  of  that  trustee,  and  after  the  infant  bOcame  of 
age,  and  died,  his  heir  brought  an  action  of  eject- 
ment :  Held,  that  the  trustees  took  only  an  estate 
determinable  on  the  son  attaining  the  age  of  twenty- 
one  years,  and  that  no  actual  transfer  was  necessary 
to  pass  the  estate  to  the  heir-at-law  of  the  first  pro- 
prietor. Doe  d.  Playor  v.  NUkoUs,  1  Law  J.  K.B. 
134,  s.  c.  2  D.  &  R.  480,  s.  c.  1  B.  &  C.  336. 

The  word  "effects,"  in  a  testamentary  paper, 
will  not  of  itself  pass  an  equitable  interest  in  a  copy- 
hold. Htndtrton  v,  Farbvidge,  4  Law  J.  Chanc.  t09, 
s.  c.  1  Russ.  479. 

A  devises  all  his  freehold,  copyhold,  &o.  lands, 
&C.,  and  adds,  "  the  copyhold  parts  having  been 
surrendered  to  the  use  of  my  will:*'  in  fact,  only 
part  of  the  copyholds  had  been  so  surrendered : 
Held,  thatthe  devise  would  pass  the  copyholds  which 
had  not  been  surrendered,  as  well  as  those  which 
were  surrendered.  Oxtnfarth  v.  Cawkwell,  4  Law 
J.  C.F.  193, 8.  c.  2  S.  &  Is.  558. 

A  testator  devised  all  his  manors,  lands,  and 
tenements,  to  trustees  and  their  heirs,  and  his  copy- 
holds for  lives,  and  all  his  personal  estate,  to  the 
same  trustees,  their  executors,  administrators,  and 
tssigns,  upon  the  following  trust:  "That  they  shall, 
with  the  money  I  shall  be  possessed  of  or  entitled 
unto  at  the  time  of  my  decease,  and  by  the  sale  of 
the  pefsonal  estate  bequeathed,  (except  the  lease  of 
Barton,)  and  by  and  with  the  rents  and  profits  of 
the  said  copyhold  and  customary  tenements,  and  by 
the  absolute  sale  or  mortgage  of  my  manors,  mes- 
suages, lands,  tenements,  and  hereditaments,  or  so 
much  and  such  part  thereof  as  shall  be  necessary  for 
the  performance  of  this  my  will,  and  by  and  with 
the  rents  and  profits  of  my  said  manors,  messuages, 
lands,  tenements,  and  hereditamento,  in  the  mean 
time  raise  money,  and  pay  and  discharge  all  and 
every  my  debts,  funeral  expenses,  legates,  and 
sums  of  money,  by  this  my  will  directed  to  be  paid ;" 
and  any  sarplus  money,  which  might  remain  in  the 
hands  of  the  trustees  after  these  payments  were 
made,  he  gives  to  his  son ;  he  then,  by  way  of  further 
'  trust,  directo  that  his  trustees  should  convey  his 
said  manors,  messuages,  lands,  and  hereditaments, 
or  such  parts  thereof  as  should  not  have  been  sold, 
to  bis  son  for  life,  with  remainders  over :  and  after- 
wards, he  declares  bis  meaning  to  be,  that  after  pay- 


ment of  all  his  debts,  funeral  expenses,  and  the 
several  legacies  thereinbefore  given  to  his  wife,  and 
of  such  other  sums  of  money  as  were  by  his  will 
directed  to  be  paid  as  aforesaid,  the  rest  and  residue 
of  the  monies  arising  out  of  the  sale  of  his  goods 
and  chattels  and  personal  estate,  and  of  the  ronta 
and  profiu  of  Barton,  and  the  rents  and  profita  of 
the  copyhold  estates,  and  the  renta  and  profita  of 
the  other  real  estates,  should  be  applied  by  his  trus- 
tees m  the  discharge  and  payment  of  the  legacies 
snd  portions  thereinbefore  given  and  provided  for 
his  younger  children  in  the  fint  place,  and  before 
they  raised  any  sum  or  sums  of  money  for  that  pur- 
pose, by  sale  or  mortgage  of  his  real  estate :  Held, 
first,  that  the  copyholds  were  not  included  in  the 
property  over  which  the  trustees  had  a  power  of 
sale :  secondly,  that  the  beneficial  interest  in  the 
copyholds  was  not  disposed  of  by  the  will.  Fitxrov 
V,  Finny,  S  Law  J.  Chanc.  185. 

Testator  having  surrendered  some  of  his  copyholds 
to  the  use  of  his  will,  and  left  othera  unsurrendered, 
devised  all  his  copyhold  messuages,  lands,  &c.  what- 
soever  and  wheresoever,  and  which  he  had  surren- 
dered.  to  the  use  of  his  will :  Held,  that  the  unsur- 
rendered as  well  as  the  surrendered  estates  passed 
by  the  will.     Strutt  v.  Finch,  2  S.  &  S.  229. 

By  the  custom  of  the  manor  of  Sbap,  the  legal 
interest  in  lands  of  customary  tenure,  parcel  of  3ie 
manor,  is  not  devisable,  but  is  transferred  by  a  deed 
of  bargain  and  sale,  baring  the  effect  of  a  surrender, 
in  which  the  operating  words  are.  '« bargain,  sell, 
and  surrender,"  and  on  the  presentment  or  produc- 
tion of  which  admittance  is  granted  to  the  alienee  • 
but  an  equitable  interest  in  such  customary  lands  is 
capable  of  being  passed  by  devise  without  regard  to 
the  custom.  A  tenant  of  this  manor,  who  was  seised 
of  customary  lands,  conveyed  them  by  a  deed  of 
bargain,  sale,  and  surrender,  to  a  trustee,  upon  trust 
for  such  person  as  the  tenant  by  any  deed  or  instru- 
ment in  writing,  or  by  his  last  will  or  any  codicil 
thereto,  or  an^  instrument  in  the  nature  of  a  last 
will  or  codicil,  to  be  by  him  legally  executed, 
should  appoint  or  devise  the  same ;  and  under  this 
conveyance  the  trustee  wss  admitted  .-  Held,  that 
the  equitable  interest  in  the  lands  would  not  pass  br 
an  unattested  codicil  of  the  tenant.  WUlanr.Lan' 
catUr,  3  Russ.  108. 

(K)  Estates  in  Mortgage. 

Mortgaged  property  does  not  pass  under  a  general 
devise  of  all  the  rest,  residue,  and  remainder  of 
and  in  all  and  singular  the  property  and  efibcta 
which  the  testator  should  be  possessed  of.  orenUUed 
to,  ojf  over  which  he  should  have  a  disposing  power 
at  his  decease,  of  whatsoever  nature  or  kind  the 
same  may  be.    In  v  Honfall,  1  M'Clel.  &  Y.  293. 

(L)  Joint  Tenancy  and  Tenancy  in  common. 

A  devise  to  three  persons  and  their  heirs,  maybe 
held  to  be  a  devise  in  joint  tenancy,  although  the 
testator  directa  the  estate  to  be  sold,  and  the  produce 
to  be  divided  among  the  three  devisees. 

And,  in  such  a  case,  tbe  devisees  will  be  joiot 
tenanta  as  to  the  legal  estate,  though  they  will  be 
tenante  in  common  as  to  the  produce,  when  the  sale 
shall  afterwards  take  place.  Goodtitled,  Roebuokv. 
Oiley,  4  Law  J.  K.B.  91.  s.  o.  7  D.  &  R.  535. 

Devise  "  unto  A  B  my  wife,  the  whole  of  my 
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effects  diirinfi^  berlife  tleo  the  freehold  etUte  wlrieh 
I  DOW  enjoy  I  bequeetb  ss  followi  A  B  mj  droghter, 
I  B  and  J  B  my  eons,  Ukewiee  B  B»  afl  the  laet- 
meotioned  namae  Co  be  all  equal  amis  wbaterer  it 
may  amoont  to,  except  any  of  the  albie-oieBtioned 
should  die  or  be  deceased,  then  dieir  shans  to  be 
equally  divided  among  the  other  that  is  aorviring :" 
The  Court  held,  that  the  (bur  persons  last  named 
took,  under  this  derise,  as  tenants  in  common  ;  and 
that  B  B,  the  lessor  of  the  plaintiff,  was  entitled  to 
reooTer  in  ejectment,  after  ouster  by  A  B,  another 
of  those  devisees.  Roe  and  wife  ▼.  Bnm,  5  Law  J. 
K.B.  131,  s.  c  6  B.  &  C.  <89. 

A  teststor,  after  giving  some  legacies,  uses  the 
following  words :  "  My  son  J  and  my  daughter  £, 
I  do  make,  constitute  and  appoint,  to  be  my  joint 
executor  and  executrix,  of  this  my  last  will  and  tea- 
tament,  of  all  that  I  possess  in  any  way  belonging 
to  me,  by  them  freely  to  be  enjoyed  or  possessed, 
of  whatsoever  nature  or  manner  it  maybe,  only  my 
household  furniture  which  I  give  to  my  daughter 
who  lives  Um  longest  single,  and  after  her  decease 
or  marriage,  to  be  sold,  and  equally  divided  between 
my  remaining  childTen  :*'  Held,  that  J  and  £  took 
the  freeholds  of  the  testator  as  joint  tenanta  in  fee. 
Thamoi  V.  Phglpi,  6  Law  J.  Cbanc.  110. 

(M)  Conditional  and  Contingent  Devises,  and 
Limitations  ovea. 

Devise  of  copyhold  and  land  in  fee,  upon  condi- 
tion that  the  devisee,  vrithin  one  month,  pay  ^2000 
to  the  executor,  to  be  applied  for  charitable  purposes ; 
the  testator  having  left  no  customary  heir,  and  no 
next*  of- kin :  Held,  that  the  devisee  took  the  land 
subject  to  the  pa3rment  of  the  J,  ^000,  and  that  the 
Crown  (and  not  the  lord  of  the  manor)  was  entitled 
to  the  j[iO0O  by  prerogative,  if  personal  estate,  be- 
cause  there  was  no  next  of  kin,  and  if  real  estate, 
because  there  was  no  customary  heir.  Henekman  v. 
th»  Attonuy  (hntral,  t  S.  &  S.  498. 

A  testator  devised  to  tmstees*  all  his  real  and  per- 
sonal eststes,  in  trust,  after  payment  of  legacies  and 
annnitiea,  to  pay  rents,  profits,  &c.  of  the  residue  of 
bis  estats  to  his  three  nieces  for  their  lives,  their 
issue  to  have  their  parent's  share  of  snob  rents,  &o« 
for  their  lives ;  and  if  either  of  the  nieces  should  die 
in  the  lifetime  of  the  others  or  other  of  them  leaving 
no  issue,  the  share  of  her  or  them  so  dying  to  be 
equally  divided  between  the  survivors  of  his  nieces 
for  their  respective  lives,  and  afterwards  by  the 
issue  of  the  survivors  of  such  nieces ;  and  in  like 
manner,  if  all  his  nieces,  and  their  issue,  save  one, 
should  die  without  issue,  then  such  one  to  have  the 
whole  for  her  life ;  and  after  her  decease,  the  issue 
of  such  niece,  if  more  than  one,  to  enjoy  the  whole, 
shsrs  and  share  alike,  and  if  but  one,  such  one  to 
enjoy  the  whole  alone ;  to  hold  such  parts  ss  were 
freehold  to  them  and  each  of  them,  their  heirs  and  as- 
signs, ss  tenants  in  common,  and  not  as  joint  tenants, 
and  if  but  one,  to  such  only  one,  his  or  ber  heirs 
and  assies  for  ever;  and  in  case  of  sll  the  nieces 
dyiiig  without  issue,  the  whole  to  go  to  tbedeviaor's 
next  male  heir  of  his  name,  to  hold  to  bim,  his  heirs 
and  assigns,  in  like  manner.  The  niece  M  married 
G  B,  who  died,  leaving  his  wife  and  one  son  sur- 
viving ;  C  also  married,  but  bad  no  issue.  Two  of 
the  trustees  died,  and  a  considerable  surplus  of  the 
teststor's  personal  estate  remtinedafter  paying  debts. 


legacias,  and  annnlties :  Held,  1st,  Thst  tbe  surviv- 
ing trustee  had  the  legal  eatate  in  fee -simple  devised 
to  the  three  trustees,  f  ndly.  That  the  nieces  took 
BO  legal  esute  in  the  freehold  tenements.  Sdly, 
Thst  the  son  of  G  B  took  no  legal  estate  thereia» 
nor  would  he  at  the  deadi  of  the  survivor  of  the 
three  nieces.  4thly,  Thst  if  the  devise  bad  eom- 
meneed  with  the  wocds,  "  all  the  rente,  issues,  and 
profits,"  and  the  passage  before  these  wofds  had 
been  omitted,  the  three  nieoea  would  respectively 
have  taken  eststes  for  lifo  in  the  freehold  tenements 
under  tbe  will,  with  eroes  remainders  between  them 
for  life,  in  tbe  event  of  one  or  two  of  them  dying 
without  issue ;  and,  lastly,  that  G  B  would,  in  the 
events  as  they  then  stood,  have  an  estate  in  tail  in 
remainder  in  his  mother's  one  undivided  third  part 
of  tbe  aaid  freehold  tenements,  subject  to  be  divested 
in  part  by  the  birth  of  other  children  of  bis  mother, 
whether  sons  or  daughters,  and  that  he  would  have 
an  estate  in  tail  in  the  whole  of  the  freehold  tene- 
ments, in  the  event  of  his  being  the  only  issue  of 
the  three  nieces  living  at  the  death  of  the  survivor 
of  them,  no  other  issue  having  been  bmn.  AfuitA- 
vetts  V.  JinUnwm,  6  B.  Mo.  13,  a.  c  t  B.  &  C. 
357,  s.  c.  3  D.  &  R.  765. 

A  testator  having  devised  his  property  in  trust 
for  his  wife  during  widowhood,  on  condition  that 
she  should,  neither  directly  nor  indirectly,  keep  or 
have  any  concern  or  interest  in  a  public  or  licensed 
victualling  house,  or  any  other  kind  of  bnainess : 
Held,  that  the  keeping  and  taking  care  of  a  public 
house  belonging  to  other  persons,  as  their  servant, 
and  at  regular  wages,  and  in  the  profits  or  emoluffleats 
of  which  she  bed  no  intsrest,  was  not  such  a  breach 
of  the  condition  as  to  crests  a  fbrfoitore.  Jimus  v. 
Bromley,  6  Mad.  137. 

A  testator  devises  all  his  resl  snd  personal  pro- 
perty to  his  wifo  for  lifo,  if  she  so  long  continued 
his  widow,  provided  a  diild,  she  was  then  enceinte 
with,  should  not  be  bom  alive,  or  ahould  die  under 
twenty-one ;  but,  in  case  such  child  should  be  bom 
alive  and  attain  twenty -one,  then  his  wife  was  to 
enjoy  his  resl  and  peraonal  estate  for  tbe  maintenance 
of  herself  and  the  ehild  during  the  child's  minority ; 
snd,  after  the  child  ahould  have  attained  twenty-one, 
his  wife  was  to  have  a  moiety  of  the  annual  produce 
of  his  real  and  personal  estate,  if  she  so  long  conti- 
nued bis  widow  :  he  also  directed  that  his  wife,  in 
casss  he  so  long  continued  his  widow,  should  have  tbe 
power  of  letting  his  real  eatafee  during  tbe  minority 
of  bis  child :  Held,  that  upon  the  widow's  marrying 
again,  during  the  minority  of  her  ehild,  ber  interest 
in  tbe  real  and  personal  property  of  the  testator 
ceased  entirely.  LanieatUr  v.  Ym'Uf,  5  Law  J. 
Chanc.  41. 

Under  a  devise  of  a  copyhold  estate  to  testator's 
wife,  during  her  life,  provided  she  continued  single; 
but  in  esse  she  did  not,  then  unto  A  B  when  he 
should  attain  the  age  of  23  years  ;^itwas  held, thst 
though  the  widow  married  before  A  B  attained  that 
age,  she  wss  entitled  to  the  estats  nntil  that  event ; 
and  that  the  heir»*at-law  were  not  entitled  to  it. 
Dm  i^  Dean  and  Ckeqfter  if  WesimmMter  ▼.  Ftse- 
man,  t  Chit.  498. 

Testator  appointa  executors  in  trast  to  pay  the  in- 
terest of  ^1000  to  his  ton,  for  life,  then  to  his  son's 
children ;  snd  if  he  left  none,  or  they  should  die  un- 
mszried,  and  under  age,  bequsaCbB  a  moietf  of  the 
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prineipftl  iiiito  G  W  and  his  wife,  or  their  cbildr«n 
and  representatives:  Held,  that  the  estate,  which 
psBSfid  on  the  death  of  the  testator  under  the  second 
disposition,  was  consonant  to  that  limited  under  the 
first,  not  absolate  or  rested,  but  remained  in  con- 
tingenej  till  the  event  of  the  son  djing,  or  his  issue 
failing,  &c.  determined  to  whom  it  belonged ;  the 
parents,  if  then  living,  being  entitled ;  if  not,  in 
the  next  place,  their  children  ;  or,  finally,  their  re- 
craentauves*  FaumUt  v.  Pastavant,  %  Ken.  1Q9| 
bhaao. 

A  teitator  devised  his  estates  to  his  son  G,  to 
hold  for  his  nstural  life,  and,  after  his  death,  unto 
the  children  of  G  and  their  heirs  for  ever,  to  hold 
as  tenants  in  conMnon,  and  not  as  joint  tenants, 
wi&  this  proviso,  that  if  G  should  die  without  issue, 
or  leaving  issue,  and  such  child  or  children  should 
die  before  attaining  the  age  of  tl  years,  or  without 
lawful  issue,  then  he  devised  the  estate  to  T  D  and 
A,  and  their  heirs,  for  ever,  to  hold  as  tenants  in 
oonimon,  and  not  as  joint  tenants.  Upon  the  testa- 
tor's death,  G  suffered  a  recovery,  and  died  unmar- 
ried and  without  issue :  Held,  that  the  devise  over 
was  a  contingent  remainder,  and  consequently  de* 
foated  by  the  destruction  of  the  particular  estate  by 
the  reooveiy.  Dm  d,  Herbert  v.  Selby,  3  B.  &  C. 
fit 6,  8.  o.  4  D.  &  R.  608. 

Devise  to  trustees  and  their  heirs  until  J  W 
sbonld  attain  twenty-one,  and,  in  case  of  bis  death, 
nntil  another  nephew  should  attain  twenty-one,  with 
Uke  lisutatioBS  over,  with  powers,  by  sale  or  other- 
wise, to  discharge  debts,  legacies,  &c.,  and  to  apply 
the  rents  and  profits  to  the  maintenance,  &c.  of  such 
nephews,  and  upon  the  eldest  nephew's  attaining 
twenty-one,  to  pay  him  the  residue  of  the  rents  and 
profits ;  and,  after  his  arriving  at  that  age,  testator 
devised  the  said  lands,  &c.  to  the  said  trustees,  their 
heirs,  &c.  to  the  use  of  the  testator's  said  eldest 
nephew  for  life,  remainder  to  the  use  of  his  first  and 
other  sons  successively  in  tail  male,  remainder  to 
daogblers  in  like  manner  as  to  the  sons ;  and  in  de* 
fiuilt  of  their  issue,  with  like  remainder  to  his  second 
nephew  and  nieoe,  remainder  in  fee  to  testator's 
sister.  The  events  were,  that  the  eldest  nephew 
survived  the  testator,  bat  died  under  twenty-one, 
leaving  issue,  a  daughter ;  the  second  nephew  attain- 
ed twenty-one :  Held,  1st,  That  the  trustees  took 
only  a  chattel  interest  in  the  lands  devised  to  them, 
f  djy.  That  the  eldest  nephew,  J  W,  took  a  vested 
esttte  for  life.  3dly,  That  his  daughter  took  an  esute 
in  tail  male  on  the  death  of  her  fother ;  and*  4thly, 
That  the  second  nephew  took,  at  the  testator's  death, 
a  vested  estate  for  life  in  remainder,  ezpectsnt  on 
the  death  of  J  W,  and  failure  of  sons  and  daughters 
to  be  bom  to  J  W,  and  issue  male  of  such  sons  and 
daughters.  Warier  v.  Hutekimonf  1  B.  &  C.  721, 
s.  c.  3  D.  &  R.  58,  s.  c.  5  B.  Mo.  143. 

Where  premises  were  devised  to  a  party  for  life, 
provided  he  chose  to  reside  therein,  and  then  to  A  B 
in  fee,  it  is  not  necessary,  to  complete  A  B's  right  to 
the  premises  on  the  death  of  the  devisee  for  life, 
that  such  devisee*  should  have  actually  resided 
therein.;  and,  therefore,  the  intention  to  reside  is 
saficient,  if  that  intention  would  have  been  carried 
uto  effect,  bad  circumstances  permitted.  Roe  d, 
Smtpttm  V.  Dewu,  2  Chit*  5t9. 

A  testator  devises  landa,  if  there  shall  be  only  one 
•on  o€D  who  ahaU  attain  twenty-one,  upon  trust  for 
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that  son  in  fee  ;  but  if  there  shall  be  two  or  more 
sons  of  D  who  shall  attain  twenty-one,  then  for  tbo 
second  of  such  sons  in  fee.  At  the  death  of  the 
testator,  D  had  only  one  son  ;  but  slie  subsequently 
had  another  son :  Held,  that,  at  the  testator's  death, 
the  then  only  son  took  a  vested  fee  in  the  lands,  and 
that  his  interest  was  divested  by  the  birth  of  a  second 
son. 

The  same  testator  devises  other  lands  to  the  son 
of  D  who  shall  first  attain  the  age  of  twenty-one, 
and  change  his  name  to  E,  on  his  attaining  that  age, 
and  also  changing  his  name:  Held,  that  this  devise 
gave  a  vested  interest  to  D's  eldest  son,  subject  to  be 
divested  by  his  dying  before  he  attained  twenty-one, 
Duffield  V.  Elwet,  4  Law  J.  Chanc.  189,  s.  c.  2  S.  £c 
S.  544. 

A  direction,  in  a  devise  for  charitable  purposes, 
that  the  rents,  &c.  should  not  be  raised,,  is  void. 
Attemey  General  v.  M<Mf  sr  of  Catherine  Hall,  1  Jac. 
381. 

Devise  of  an  estate  to  trustees,  upon  trust  to 
pay  the  rents  and  profits  to  the  testator's  son  A  B 
while  unmanied,  and  to  convey  to  him,  in  case  of 
his  marriage  with  the  consent  of  the  trustees ;  but 
in  case  he  should  marry  against  their  consent,  then 
to  sell  the  estate  and  divide  the  proceeds  among 
other  persons.  The  son  having  married  without  th« 
consent  of  the  trustees,  it  was  holden,  that  A  B  took 
nothing  under  the  devise,  the  consent  of  the  trustees 
being  a  condition  precedent.  Loag  v.  Rickettt,  2  S< 
&  S.  179. 

Where  an  estate  was  given  by  will  to  the  use  of » 
devisee,  with  certain  limitations  over,  and  the  testa- 
tor directed  bis  heir-at*Iaw  (to  whom  he  had  devised 
other  estates  by  previous  devises  in  the  ssrae  will,) 
in  case  it  should  be  necessary  that  he  should  confirm 
that  devise,  to  do  so ;  but  in  case  he  should  decline 
to  do  so,  the  testator  then  devised  one  of  the  eslatea 
so  before  given  to  his  heir,  to  the  same  uses  as  he 
had  given  the  estate  which  he  bad  devised  to  the  de- 
visee :  Held,  on  a  bill  filed  by  persons  claiming  under 
the  devisee,  that  the  equity  on  which  this  suit  was 
founded,  was  not  matter  making  it  necessary  for  them 
to  apply  to  a  Court  for  its  interference  to  compel  the 
heir  to  elect  upon  the  equitable  construction  of  the 
devises  in  the  will ;  because  the  will  itself,  being  clear 
and  explicit  in  the  terms  of  the  devises,  had  marked 
out  an  express  course  to  be  pursued  in  the  event 
which  had  occurred,  sufficiently  pointing  out  the  oc- 
casion, time,  manner,  and  subject-matter  of  the  sub- 
stitution of  one  estate  for  the  other,  in  the  case  of  a 
breach  of  the  conditional  limitation  upon  which  that 
substitution  was  to  take  place,  with  respect  to  the 
estates  devised.  Tucker  v.  Sanger,  M'Clel.  424,  s.  c 
13  Price,  607. 

Limitations,  at  the  end  of  an  absolute  term  of 
twenty  years,  commencing  from  the  death  of  the 
survivor  of  a  great  number  of  persons  in  este,  are  not 
too  remote,  and  are  not  objectionable  as  tending  to  a 
perpetuity.  Bengough  v.  Edridge,  5  Law  J.  Chane. 
113,  s.  c.  1  Sam.  173. 

A  B  devised  his  estate  to  his  daughter  in  strict 
settlement,  and  if  she  should  die  without  issue  living 
at  her  death,  limitations  over  to  C  D :  Held,  that  the 
contingency  related  merely  to  the  trust  estate  during, 
the  minority  of  C  D,  and  that  the  remainders  were 
all  vested.  LethieuUer  v.  Traey,  2  Ken.  40,  Chanc. 

Under  a  devise  to  A  B  in  fee,  after  two  prior  limi-* 
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tstkma  la  tail,  on  eondition  tbat  ha  pay  a  eertain 
iom  CO  C  D,  at  or  aoon  after  his  coming  to  poaaesrion 
of  the  catate :  and  for  noo-pa^meot,  the  eatate  to  go 
to  C  D  :  Held,  to  be  a  conditional  limitation  of  the 
Oitate.     Embry  t«  MmrlifH,  1  Ken.  77,  a.  c.  Amb. 

tso. 

Where  a  teatator  deviaed  a  meaanage,  fonning  part 
«f  hia  real  estate,  to  hia  nephew  H  W,  and  then  de- 
tiaed  as  followa : — "  I/cm,  I  gire  farther  unto  my 
nephew  H  W,  half  part  of  my  garden,  and  tOOL 
stock  in  the  four  per  cent  bank  annuitiea ;  J  give 
Jmrtktr  my  ymrd,  stabU,  cvw-Amije,  and  all  other  out* 
houwu  in  the  iaid  yard  ta  my  sister  M  W,  to  have  the 
interest  and  profile  during  her  natural  life :"  Held, 
(Best  J.  diss.)  that  H  W,  after  the  death  of  M  W, 
took  an  estate  in  fee  in  the  yard,  &c.  to  the  exda- 
aion  of  the  teetator*a  heir-at-law.  Doe  ▼•  Turner, 
1  Law  J.  K.B.  104,  a.  c.  S  D.  &  R.  308. 

A  teatator  deTiaea certain  messoagea  to  bis  daughter 
A  daring  her  life,  and  after  her  drath  onto  her  cbiU 
dren,  in  eqaal  sharea;  and  in  case  she  shall  die 
without  leaving  lawful  iaane,  be  deviies  the  same 

Semises  to  the  children  of  two  other  daughters : 
eld,  that  A  took  an  eatate  for  life ;  remainder  to 
her  children  for  life,  as  tenants  in  common  ;  remain- 
der to  A  in  tail.  Parr  v.  Swindells,  6  Law  J.  Chanc. 
99. 

A  devise  to  A  for  ninety-nine  yeara,  if  be  ahoold 
80  long  lire,  with  remainder  to  his  first  son,  then 
vnbom,  for  ninety-nine  years,  if  be  should  so  long 
live,  and  so  on  in  tail  male  to  such  first  son  lawfully 
issuing  for  ever,  and  for  want  and  in  default  of  such 
issue  of  such  first  son,  to  the  second  and  other  sons 
auccessirely  for  ninety-nine  years  only,  in  case  he 
should  so  long  live,  and  tbat  such  elder  son,  or  the 
•iasue  of  such  elder  son.  should  have  no  greater  estate 
than  for  ninety-nine  years,  determinable  at  his  death, 
-and  if  there  should  be  no  issue  male  of  A  at  the  time 
of  hie  (A's)  decease,  or  in  caae  there  should  be  such 
issue  male  at  that  time,  and  they  should  all  die  before 
they  attain  the  age  of  twenty-one  witbout  iasue  male, 
then  to  B  for  ninety -nine  yeara,  if  be  should  aolong 
Uto,  remainder  to  the  first  son  of  B  for  ninety-nine 
yeara,  if  he  should  so  long  live,  &c. :  Held,  that  A 
took  under  the  win  an  estate  for  ninety-nine  years  in 
the  freehold  estates,  determinable  with  hia  fife,  and 
the  same  estate  in  the  leaaebold,  if  they  sbonld  so 
long  continue,  and  tbat,  upon  his  death,  bis  first  son 
would  take  an  eatate  for  ninety-nine  years  in  the  free- 
bold,  determinable  with  bis  life,  and  the  remainder  of 
the  term  in  the  leasehold ;  but  tbat  tlie  limitations  to 
the  second  and  other  unborn  son  of  A  were  Toid,  as 
tending  to  perpetuity,  and  the  limitationa  over  to  B, 
ftc.  after  theae  void  limitationa,  were  not  accelerated, 
fant  void  also.     Beard  v.  Westeott,  1  Turn.  25. 

Testator  derised  bis  real  estate  to  H  L,  and 
-her  assigns,  for  life,  and  if  she  should  continue 
unmarried,  and  after  her  deatb,  to  aucb  persons  as 
she  should  appoint,  and  in  default  of  such  appoint- 
ment, then  over  to  other  persons ;  the  testator  de- 
clared, that  if  H  L  ahoold  marry  in  the  lifetime  of 
hia  wife,  with  her  consent,  or  after  the  deatb  of  hia 
wile,  with  the  consent  of  two  certain  persons  named 
in  bis  will,  or  the  survivor  of  them,  H  L,  and  her 
■asigns,  should  hold  the  same  real  estate,  in  such 
manner  as  she  should  have  done  if  she  bad  continued 
unmarried.  After  the  deatb,  as  well  of  thetestator'a 
irife,  as  also  of  the  two  persons  so  nameit  in  bis  will. 


after  the  ez|nration  of  about  twenty  yenn,  H  L 
married  R  A,  who  also  died  in  her  metime :  Held, 
that  the  esute  for  life  in  H  L  waa  become  abeolute, 
and  that  she  could  then  execute  the  power  of  ^tpotnt- 
ment.     Ai$labiey»  Riee,  8  Taunt.  459. 

Where  a  testator  devised  all  his  real  and  personal 
estates  to  tinstees  and  their  heira,  upon  tniat,  that 
they  should  out  of  tbe  rents,  issues,  and  prodnoe  of 
all  or  any  part  of  the  said  real  or  personal  estates, 
pay  yeariy  tbOi.  towarda  the  maintenance  of  the  tea- 
tator*8  daughter,  until  ahe  should  attain  the  age  of 
twenty-one,  or  marry  with  the  consent  of  the  tnis- 
teea ;  and  upon  further  trust,  that  they  should  pay 
and  apply  so  much  of  tbe  reaidue  of  the  rents, 
&C.  of  tbe  said  estates  aa  they  ahonld  think 
necessary  for  the  maintenance  of  ihe  testator's  son, 
until  be  should  attain  tbe  age  of  twen^>one,  or 
his  sister's  marriage ;  and  that  as  soon  aa  he  had 
attained  twenty-one,  or  his  sister  should  be  akarriedf 
then,  that  the  trustees  should  raise  5,000i.  by  mort- 
gage, sale,  or  other  disposidon  of  all  or  anj  part  of 
testator's  said  real  or  personal  estates,  and  aland 
possessed  thereof  upon  trust  to  pay  the  aame,  and 
tbe  interest  thereon,  to  tbe  teatator *s  daughter,  when 
she  sliould  arrive  at  twenty-one,  or  many ;  and  aob- 
ject  to  tbe  payment  of  such  sum,  that  the  tnisteea 
should  stand  aeised  of  tbe  residae  of  the  said  real 
and  personal  estates,  in  trust  for  tbe  testator'a  eon, 
until  he  should  attain  tbe  age  of  tweaty-<me,  and 
tben  to  tbe  use  of,  and  in  trust  for  the  son,  his  heirs, 
executors,  administrators,  and  assigns  for  ever :  hot 
in  case  tbe  aon  sbonld  not  live  to  attain  the  age  of 
twenty-one,  and  tbe  daughter  should  be  Kving  at  tbe 
time  of  hit  decease,  or  in  caae  the  son  ahoald  live  to 
attain  twenty-one,  and  afterwards  die  without  lawful 
issue ; — then  tbe  testator,  as  to  bis  real  eatatea,  de- 
vised them  to  the  use  of  tbe  said  trustees  until  the 
daughter  should  attain  tbe  age  of  twenty-one,  or 
marry,  and  then  to  tbe  use  of  bis  daughter  lor  Ufe, 
remainder  to  trustees  to  support  contingent  remain- 
ders, with  divers  remainders  over.  Tbe  daughter 
attained  twenty-one,  but  tbe  5000t  bad  not  been 
paid  or  raised  out  of  tbe  real  estate ;  and  the  aon 
bad  also  attained  the  age  of  f  1 :  Held,  that  the  legal 
estate  in  the  testator's  real  estates  was  in  the  trus- 
tees, and  would  so  continue  until  the  50001.  should 
be  raised  as  directed  by  the  will ;  and  that  the  son 
would  have  taken  an  eatate  in  fee  in  such  eatatea, 
with  an  executory  derise  over,  in  tbe  event  of  bis 
dying  without  issue  living  at  his  death,  in  caae  tbe 
devise  to  him  bad  been  made  witbout  the  interven- 
tion of  trustees,  be  having  attained  tbe  age  of  twenty- 
one.  Glover  t.  Monekton,  S  Law  J.  C*P.  189,  a.  c 
S  Bing.  la 

(M)  Executory  Dfvisbs. 

An  executory  devise  of  residue  of  real  and  per- 
aonal  estate,  passes  tbe  intermediate  rents  and  profits 
of  tbe  realty  as  well  as  tbe  personalty.  Genery  v. 
Fitsgerald,  1  Jac.  468. 

(N)  Devises  by  Ihpugation. 

Tbe  mere  words  *'  in  default  of  such  issue,"  do 
not  give  an  estate  tail  by  implication.  LethieuUer  v. 
Traey,  1  Ken.  56,  s.  c.  Amb.  S04,  a,  c.  3  Atk.  774. 

A  testator  gives  real  eatatea  to  troateca  upon  trust 
to  pay  a  moiety  of  the  rents  to  his  wife  during  her 
life,  and  the  other  moiety  to  his  son,  and  alter  tbe 
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wife's  dMtb,  to  coBm  the  estates  to  his  son  in  fee; 
hut  if  the  son  shoold  die  without  issue  in  the  lifetime 
of  the  wife,  to  his  own  nephew  in  fee.  The  son  died, 
without  issue  end  intestate,  during  the  life  of  the 
wife,  whereby  the  nephew  became  heir-at-law  both 
of  the  son  and  of  the  testator :  Held,  that  the  wife 
did  not  take  by  implication  a  life  interest  in  the 
moiety  of  the  rents  which  bad  been  de? ised  to  the 
son.  AipinaU  ▼•  Petvim,  9  Law  J.  Cbanc.  121,  s.c. 
18.&S.544. 

(O)  Devises  for  Payment  of  Debts. 

[SeeExEctTTOR  and  Administrator,  and  Legacy.] 

A  will  began  as  follows: — "  In  the  first  place,  I 
will  and  that  all  my  debts  and  charges  be  paid  and 
discharged  by  executors  hereinafter  named.  Then  I 
give  and  bequeath  onto  my  eldest  son,  Richard 
William,  my  estate  at  Sbap,  on  condition  that  he 
make  op  the  deficiency  in  the  payment  of  the  two 
legacies  which  I  have  left  to  my  younger  son  and 
daughters"  Held,  that  the  testator's  debts  were  not 
chafed  on  the  estate  at  Shap.  WiUan  ▼•  Lancas- 
ter, 3  Ross.  108. 

A  testator  directe  all  his  debte  to  be  paid  by  his 
executor  thereinafter  named :  then,  after  giving  some 
legacies  and  an  annuity,  he  devises  all  his  real,  per- 
sonal, and  copyhold  cstetes  to  A  B,  and  appoints 
him  his  executor ;  the  testator's  debte  are  a  charge  on 
all  the  property  which  A  B  tekes  under  the  will. 
HeuviU  V.  WUahn,  5  Law  J.  Cbanc.  158. 

(P)  Lapsed  or  void  Devises. 

On  the  question  being  raised,  whether  the  heir  on 
the  father  or  mother's  side  of  the  devisor  should  in- 
herit a  lapsed  devise,  the  Court  directed  it  to  be  tried 
by  an  ejectment.  BattiMcmnbt  v.  Syndtreombe,  2 
Ken.  15.  Chanc 

A  teetetrix,  bom  in  Scotland,  but  domiciled  in 
England,  executes,  during  an  occasional  residence  in 
Edinburgh,  a  disposition,  or  will,  in  the  Scotehform, 
by  which  she  gives  her  personal  estate  to  A,  his  heirs 
and  afisignees ;  A  dies  iu  her  lifetime ;  and  afterwards, 
the  testetrix  dies  domiciled  in  England,  leaving  per- 
sonal estate  here :  Held,  that  though  the  meaning  of 
the  will  must  be  construed  according  to  the  import  of 
the  terms  in  the  Scoteh  law,  yet  the  rule  of  English 
law  must  prevail,  and  the  gift  to  A  is  lapsed.  An- 
ttruthtr  V.  Cftafmer,  4  Law  J.  Chanc.  123. 

By  a  marriage  settlement,  lands  are  settled  on  the 
first  and  other  sons  of  the  marriage  successively  in 
tail-male;  remainder  to  daughters  of  the  marriage 
as  tenante  in  common  in  teil-geoeral.  with  cross  re- 
mainders between  them,  and  the  ultimate  reversion 
in  fee  is  limited  to  the  husband,  who  afterwards,  by 
a  will,  reciting  that  he  was  seised  of  the  reversion 
in  fee  umple,  eipectant  upon  the  contingency  of  there 
being  no  child  of  the  marriage,  or  of  the  death  of  all 
the  children  of  the  marriage  without  issue,  devises 
his  said  reversion  in  case  he  should  die  without  any 
child  or  children,  or,  there  being  such,  all  of  them 
should  die  without  issue :  Held,  that  the  devise  of 
the  reversioin  it  void.  Banker  v.  Hohne,  1  Russ.  394. 
(in  note). 


iry  to  obtain  t^Jiat  for  a  writ  of  diem  elatuU  itrtrf 


mum. 


A  df'em  clausit  extremum  comprehends  all  lands 
devised  before  descent.  And  to  gronnd  such  a  writ, 
a  scire  facias  is  not  necewary,  where  the  debt  is  of 
record. 

On  the  Court  refusing  a  writ  of  diem  elautit  ex* 
tremum,  they  will  give  the  Crown  their  coste.  Res 
V.  HasuU,  13  Price,  379,  s.  c.  M'CleL  105. 


DIGNITY. 


Qutn-e — Whether  the  Court  will  entertain  a  bill 
to  perpetuate  testimony  to  support  a  dignity. 

Where  a  dignity  had  been  enteiled  on  A,  who 
died,  leaving  two  sons  B  and  C,  and  a  bUl  was  filed 
in  the  lifetime  of  B,  by  his  eldest  son,  for  perpetuat- 
ing evidence  of  his  father's  marriage  :  The  bill  was 
held,  on  demurrer,  to  be  unsustainable.  BelfaU  v. 
Chichester,  2  J.  dc  W.  439. 

'Queers — Whether  the  Court  of  Chancery,  when 
deciding  on  a  plea,  has  jurisdiction  to  determine  to 
which  party  a  dignity  belongs.  Strathmore  v.  Strath- 
more,  2  J.  &  W.  541. 


DILAPIDATIONS. 

An  action  was  brought  for  dilapidations  by  a  vicar 
against  his  predecessor.  The  plaintiff  declared  thai 
the  defendant  was  seised  of  the  premises  in  question 
in  right  of  his  vicarage;  and  it  appeared  that  the 
premises  were  copyhold,  and  were  devised  to  the 
Master  and  senior  Fellows  of  Trinitj  College,  Csm- 
bridge,  in  trust,  to  allow  the  vicar  for  the  time  being, 
to  receive  the  rente  and  profite,  (the  charges  to  the 
lord,  and  expenses  for  necessary  reparations,  being 
first  deducted) :  Held,  that  the  plaintiff  could  not 
maintain  this  action,  as  there  was  no  seisin  in  the 
vicar.     Brovme  v.  Ramsden,  8  Taunt.  559. 

The  repairs  which  the  executors  of  a  deceased  in- 
cumbent are  bound  to  do,  are  those  only  which  are 
absolutely  necessary  for  the  preservation  of  the  pre- 
mises, and  not  those  which  are  denominated  finish- 
ing repairs.  And  if  the  present  incumbent  has  re- 
paired with  timber  which  grew  on  the  glebe,  the 
executors  of  the  late  incumbent  are  entiUed  to  be 
allowed  for  the  value  of  such  timber,  in  the  estimate 
of  dilapidations  doe  from  them.     Pereival  v.  Cooke, 

2  C,  &  P.  460.  [Best] 

A  sequestration  for  dilapidations  is  in  general  one- 
fifth  of  the  incumbent's  income.    North  v.  Barilcfi*, 

3  PhU.  307. 


DIEM  CLAUSIT  EXTREMUM. 

Srai^<*-That  an  affidavit  of  danger  is  not  neces- 


DISCLAIMER. 

A  disclaimer  may  be,  and  generally  is,  a  species  of 
answer,  and  will  satisfy  the  word  answer,  in  an  order 
of  the  Court.    Anon,  3  Law  J.  Cbanc*  94. 

Qu«r«~  Whether  a  disclaimer  of  estote  devised 
must  be  by  deed. 

But,  at  all  evente,  it  is  no  disclaimer  for  a  person 
to  refuse  taking  under  a  devise,  he  giving  as  a  reason, 
that  he  claims  the  property  io  question  under  some 
other  title.  The  disclaimer  (whether  it  shoold  be  by 
deed  or  not,)  must  be  of  the  property  devised.    Dot 
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d.  Smyth  ▼.  Smyth,    5  Law  J.  K.D.  ld»  8.  c.  6  B. 
&  C.  112,  8.  C.9D.U  R.  156. 


DISCONTINUANCE. 
[See  Indictment.] 

As  a  marriage  settlement,  the  parents  of  the  Iras- 
band  granted  an  estate  to  certain  trustees,  their  heirs 
and  assigns,  for  the  use  of  themselves  during  their 
lives,  and  the  survivor  of  them,  with  a  remainder  in 
the  same  manner  to  the  husband  and  wife  ;  then  a 
remainder  to  the  trustees,  to  preserve  contingent  re- 
mainders during  the  lives  of  the  intended  husband 
and  wife,  and  the  lifetime  of  the  survivor,  with  re- 
mainder over  to  the  heirs  of  the  husband  by  the  vnfe ; 
and  the  Court  held,  that,  inasmuch  as  the  husband 
took  an  estate  for  life,  with  an  estate  tail  in  remain- 
der, he  did  not  make  a  discontinuance  by  granting  a 
lease  for  three  lives,  with  livery  of  seisin,  because  a 
discontinuance  can  only  be  made  by  tenant  in  tail  in 
possession.  Doe  d.  Jonet  v.  Jotut,  1  Law  J.  K.B. 
100,  8.  c.  S  D.  &  R.  S73,  s.  c.  1  B.  &  C.  f  38. 

If  a  declaration  arery  that  in  pursnance  of  an 
agreement,  an  action  vrasdiieimlfniisd,  evidence  that, 
since  the  agreement,  no  steps  had  been  taken  in  the 
cause,  is  not  sufficient  to  support  the  allegation* 
Fatuhaw  v.  Heard,  3  C.  &  P.  190.  [Burrough] 

An  indictment  can  only  be  legally  discontinued,  by 
the  Attorney  General  entering  op  a  tuttU  jtrote^u 

Semble — ^That  a  contract  to  discontinue  an  indict- 
ment is  illegal,  and  cannot  be  enforced.  Elwortky  v. 
Btrif,  3  Law  J.  CJP.  S60,  s.  e.  S  Bing.  S58,  s.  c.  13 
Price,  Sf  t. 


DISCOVERY. 

A  common  informer,  suine  for  penalties  incurred 
by  gaming,  under  the  9th  Anne,  c.  11,  s.  3,  is  not 
entitled  to  a  bill  for  discovery.  Orsic  v.  Croekford, 
13  Price,  376,  8.  c.  M'Clel.  185. 

A  plaintiff  at  law  may  be  forced,  in  equity,  to  make 
a  foil  discovery,  with  respect  to  the  diffnent  items 
that  make  np  the  sum,  for  which  he  brings  his  action 
at  law.     Lampridge  v.  Rutt,  1  Law  J.  Chanc.  13. 

Prt'md  facie  discovery  is  incidental  to  relief.  An* 
geU  V.  AngtUt  1  Law  J.  Chanc.  6,  a.  c.  1  S.  &  S.  83. 

Where  an  estate  is  in  lease,  A  enters  and  receives 
the  rent  during  the  continuance  of  the  lease,  and 
afterwards  remains  in  possession,  up  to  a  period  more 
than  twenty  years  distant  from  the  time  of  his  origi- 
nal entry,  but  within  twenty  yeara  after  tbe  eapi- 
ration  of  the  lease.  B  brings  an  ejectment,  and  files 
a  bill  for  a  discovery;  a  demurrer  to  the  bill  of  dis- 
covery is  good,  although  the  ejectment  might  be 
maintainable  at  law.  Wherever  there  has  been  an 
adverse  possession  not  accounted  for  by  some  dis- 
ability, as  coverture  or  infancy  for  twenty  years,  a 
court  of  equity  ought  not  to  interfere.  CholmondeUy 
r.  Ciintm,  1  Tom.  187. 

A  plaintiff  claiming  as  heir-at-law  of  her  mother, 
files  a  bill  for  discovery,  and  for  an  injunction  to  re- 
strain the  defendant  from  setting  up  outstanding 
terms. — A  plea,  of  a  fine  levied  by  the  mother  and 
her  husband  ;  of  a  deed,  declaring  the  uses  of  the 
fine  to  the  huiband  in  foe ;  and  of  a  conveyance  for 


valnable  consideration  by  Uie  irasband  to  tli«  pmoB 
under  whom  the  defendanta  are  stated  in  the  bill  to 
derive  their  alleged  title,  is  a  good  defence,  both  to 
the  discovery  and  to  the  relief.  Gail  v.  OibatdeUem, 
1  Ruas.  158. 

France,  in  pursuance  of  treaties,  places  m  the 
hands  of  an  agent,  appointed  by  the  Spanish  fovera- 
nent,  certain  monies,  which  are  appropriated  by  the 
treaties,  to  the  satisfoctioa  of  eertatn  claims  «f 
Spanish  subjects  upon  France :  Held,  that  a  court  «f 
equity  will  not  grant  a  discovery  and  commissions  to 
examine  witnesses  abroad,  in  aid  of  aa  action  brought 
by  a  plaintiff,  who,  though  he  hss  no  claim  underthe 
treaties,  demands  a  portion  of  the  funds  as  belonging 
to  him  under  the  suthority  of  the  Spanish  govern- 
ment, directing  them  to  be  applied  to  the  gmienl 
exigencies  of  the  state.  MmditsM  v.  ~  ~  ' 
5  I^w  J.  Chanc  SO,  s*  c.  1  Sim.  68. 

A  broker,  in  the  city  of  London,  mast  ani 
byi  of  discovery,  in  aid  of  an  action  biooght  against 
him  by  his  employer  for  miscoaduct,  altboo^h  tbs 
discovery  will  subject  him  to  the  penalty  of  a  bond 
given  by  him  to  the  corporation,  on  bis  admission. 
Gram  v.  Weaver,  6  Law  J.  Chanc.  1,  a.  e.  1  Sim. 
404. 

A  seiaor  cannot  avail  hisaself  of  discoveries  |v^ 
duoed  by  his  own  unlawful  act  of  seising.  La  Leaie, 
t  Dods.  S4f . 

A  bill  of  discovery  had  been  generally  dessniTBd 
to  for  want  of  equity,  the  bill  being  in  aid  of  an  ac- 
tion at  law,  interrogating  to  certain  mcts,  and  whethsr 
the  plsintiff  bad  not  brought  an  action  against  the 
defendsnt,  in  respect  of  the  subiect-mattcr  of  his 
demand,  overruled  by  the  defenunt  pattiDg  in  sn 
answer  to  that  last  question,  merely  in  oompUaaoe 
with  the  terms  of  an  order  nrevioosly  obtained  by  him, 
for  time  to  demur,  plead,  or  answer,  undertakiBg 
not  to  demur  alone.  If  any  relazation  of  thenila  be- 
come necessary,  the  defendant  shonld  apply  by  spa* 
cial  motion  to  the  Court ;  therefore,  such  an  appli- 
cation must  be  made  before  the  demnrxei  be  filed  sad 
aigned,  or  it  will  be  too  late.  Skerwoad  v.  Clark, 
9  Price,  259. 


DISTRESS. 
[See  Lahdlord  and  Teh  ant.] 


(A)  Who  may  distrain. 

(B)  What  may  br  taken. 

(C)  When,  where,  and  how  to  be  vabe. 
How  disposed  of. 
Distress  por  Damage  peasant. 
Distress  por  Poor-rates. 
Action  for  an  excessive  DnntBSi. 
Action  por  a  Rescue. 


(E) 

(G) 
(H) 
(I)  Fraudulent  Rbhoy A ts. 


(A)  Who  may  distrain. 

One  of  several  co-heirs  in  gavelkind  may  distnin 
for  rest  due  to  him  and  the  rest,  withont  an  ezpresa 
authority  from  his  co-heirs;  and,  therefore,  an 
avowry  in  his  own  right,  and  a  cognisance  as  their 
bailiff,  is  sufficient.  Leigh  v.  Shapherd,  5  B.  Mo. 
997,  a  c.  2  B.  &  B.  465. 

Where  a  lessee,  by  an  agreement,  eranted  the 
whole  of  the  interest  he  had  in  ibe  rsmamdardf  two 
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tanns:  Htid,  that  he  coold  noCdiBtniii  for  the  rent, 
tboag:h  it  appeared  that  he  had  been  paid  one  year's 
iciit  oader  the  agreement,  and  it  was  expressed  that 
the  assignee  should  remain  tenant  to  him  during  the 
Jeaaes.  ParmMuter  r.  Wdtbir,  8  Taunt.  593,  a.  c  < 
B.  Mo.  €56. 

By  an  inclosare  act,  the  commiasioners  were  di- 
reeted  to  ascertain  what  was  a  fair  corn-rent  for  the 
persons  occupying  the  lands  to  pay  to  the  lay  iropro* 
priator  or  vicar  in  lien  of  tithes.  After  the  inclosare 
bad  taken  place,  a  part  of  the  lands  remained  uncul- 
tivated for  several  years.  Suhsequently  the  owner  of 
them  pot  in  a  tenant,  upon  whom  the  im]»t>priators 
levied  a  distress  for  the  arrears  of  the  corn-rents, 
which  accrued  during  the  time  the  lands  lay  unpro- 
ducttre :  Held,  that  the  distress  was  legally  made. 
NewUng  V.  Pserfs,  1  Law  J.  K.fi.  140,  a.  c  2  D.  & 
R.  607,  a.  c.  1  B.  &  C.  437. 

A  plaintiif,  by  waiving  his  execution,  entitles  the 
landlord  to  distrain  upon  the  property.  Seven  r. 
MikUi,  1  Ken.  370. 

Stat.  8  Ann.  c.  14,  ss.  6  and  7,  empowering  a 
landlord  to  distrain  for  airear*  of  rent,  after  the  ex- 
piration of  the  tenancy,  is  not  confined  to  a  hokting 
over  toitioosly,  or  of  the  whole  farm ; —  therefore, 
where  a  tenant,  by  agreement  with  a  landlord,  re- 
mains in  possession  of  part  of  a  farm,  after  expiration 
of  his  tenancy,  the  latter  may  distrain  on  that  part 
within  six  months  after  such  expiration.  Nuttall  v. 
Stauntottt  3  Law  J.  ILB.  135,  s.  c.  4  B.  &  C.  51« 
B.  c.  6  D.  &  R.  155. 

A  distress  may  be  taken  for  arrears  of  a  reat- 
cbarge,  created  by  will ;  although  the  teaCator  doea 
not  in  tOTms  give  a  power  to  distrain.  That  power  is 
a  consequence  drawn  by  law  from  tlie  rent-charge* 
Rodham  v.  Berry,  4  Law  J.  K.B.  SOf  • 

A  distress  for  double  rent  cannot  be  made  upon 
a  weekly  tenant,  who  holds  over,  after  notice  to  quit. 
SnUivan  t.  BUkcp,  t  C.  &  P.  359.  [Best] 

The  right  of  a  landlord  to  distrain  for  rent  in 
arrear,  is  not  superseded  by  his  entering  into  an 
agreement  to  accept  interest  upon  the  arrears. 
Skerrey  v.  Preaton,  t  Chit.  245. 

Where  a  tenant  took  possession  of  a  farm,  under  an 
agreement  for  a  leaae  for  ten  years,  at  a  yearly  rent, 
payable  at  Lady-day  and  Michaelmas,  but  no  precise 
sum  was  fixed  on  for  the  rent,  and  he  occupied  three 
years,  and  paid  rent  for  two,  according  to  the  terms 
of  the  proposed  lease :  Held,  that  the  hmdlord  might 
distrain,  although  no  lease  was  drawn  up  or  ex- 
ecuted. 

A  emtom  for  a  tenant  to  have  the  use  of  the  bams 
and  gate-rooms,  fur  the  purpose  of  threshing  out  his 
com,  and  foddering  his  cattle,  is  a  prolongation  of 
the  original  term :  where,  therefore,  a  tenancy  ex- 
pired at  Michaelmas,  and  the  tenant  was  allowed  till 
May-day  foUowing ,  and  a  rick  of  com  was  left  on 
the  premises,  the  landlord  having  obtained  an  injunc- 
tion lestraining  the  tenant  from  carrying  it  off:  Held, 
that  the  former  might  distrain  at  any  time  between 
Michaelmas  and  May-day,  for  the  rent  due  at  Mi- 
chaelmas preceding.  Knight  v.  Bennett,  4  Law  J. 
C.P.  95,  s.^c.  3  Bing.  364. 

A  testator  devised  lands  to  bis  wife  for  life,  remain- 
der to  his  sons  in  fee,  but  subject  to,  and  charged 
and  chargeable  with  the  payment  of  the  yearly  rent 
or  sum  of  tOL  to  the  defendant  during  her  life,  to  be 
paid  by  testator's  wife  so  long  as  she  AcM  live,  and 


after  her  decease  to  be  paid  by  his  stma ;  Held,  to 
be  a  charge  on  land,  for  which  the  defendant  might 
distrain ;  and  that  an  avowry  for  the  arrears  of  such 
charge  might  be  supported.  Buttery  v.  Rofrimmh 
4  Law  J.  C.P.  108,  s.  c.  3  Bing.  392. 

(B)  What  may  be  taken. 

Trees,  shrubs,  and  plants,  growing  in  a  nursery 
ground,  are  exempt  irom  the  landlord's  distress. 
Clark  V.  Gaikarth,  8  Taunt.  431 :  s.  p.  Ciark  v.  Col* 
vert,  8  Taunt.  749. 

In  the  11  Geo.  2,  c.  19,  s.  8,  the  word  "  product" 
applies  only  to  such  products  of  the  land  as  are  sub- 
ject to  the  process  of  becoming  ripe,  and  of  being  cut, 
gathered,  made,  and  laid  up  when  ripe.  CUtrk  ▼• 
Ga$karth,  8  Taunt.  431. 

The  goods  of  a  principal  in  the  hands  of  his  foctor, 
are  not  liable  to  he  distrained.  Gi^sian  v.  Elton,  6 
B.  Mo.  943,  s.  c.  3  B.  &  B.  75. 

Goods  deposited  by  a  factor  in  a  warehouse  on  a 
public  wharf,  ars  not  distrainable  for  rent  doe  in  re* 
spect  of  the  wharf.  Thompsoi^  v.  Maahher,  1  Law  J. 
C.P.  104,  s.  c.  1  Bing.  283,  s.  c.  8  B.  Mo.  254. 

Com  sent  to  a  ftictor  for  sale,  and  deposited  by 
him  in  the  warehouse  of  a  granary-keeper,  is  not 
liable  to  be  distrained  for  rent.  Matthiat  v.  Afstnanf^ 
2  C.  &  P.  353.  [Best] 

The  property  of  an  under-tenant  may  he  distrained 
bv  the  original  landlord.  Bretisr  v.  Tomkiiuon,  t 
Ken.  39. 

(C)  When,  where,  and  how  to  be  made. 

In  trover  for  taking  a  lathe  under  a  distress  fbr 
rent,  it  appeared  that  the  lathe  in  question  wss  in 
the  shop  of  one  S ;  that  the  defendant  (the  land- 
kxd  of  S),  to  whom  a  certain  sum  was  due  for  rent, 
being  in  the  house,  and  seeing  the  plaintiff  in  the  not 
of  removing  the  latbe,  interposed,  and  said  that  he 
would  not  suffer  that,  or  any  of  the  other  things,  to 
go  off  the  premises  until  his  rent  was  paid ;  and  that, 
afterwards,  in  the  absence  of  the  landlord,  the  plain- 
tiff removed  the  lathe,  and  the  defendant  aent  in  a 
broker  to  distrain,  and,  finding  that  the  lathe  had  been 
taken  away,  followed  and  brought  it  back :  Held, 
that  the  act  of  the  landlord  in  the  first  instance  was 
Che  commencement  of  the  distress,  and  that  he  had  a 
right  to  foltow  the  lathe ;  and,  consequently,  that  the 
action  was  not  maintainsble.  Wood  v.  l^unn,  6  Law 
J.  C.P.  198,  a.  c.  5  Bing.  10,  s.  c  2  M.  &  P.  27. 

Semble — That,  as  between  the  landlord  and  tho 
tenant,  it  is  not  necessary  for  a  person  to  be  left  in 
possession  of  goods  distrained  for  rent,  and  left  on 
the  premises.  The  tenant  meddling  with  such  goods 
would  be  liable  to  punishment  for  pound  breach,  pro- 
vided tlie  facts  did  not  shew  any  intention  on  the 
part  of  the  distrainor  to  abandon  the  distress. 

But  quare,  whether  such  a  distress  would  be 
effectual  against  an  execution  creditor,  or  a  pur- 
chaser for  valuable  consideration.  SvHin  v.  the  Earl 
of  Falmouth,  6  Law  J.  K.B.  374,  s.  c.  8  B.  &  C. 
456. 

A  distress  cannot  be  made  for  land  and  assessed 
taxes,  until  there  has  been  a  demand,  and  a  refusal 
or  neglect  to  pay.  And,  if  the  demand  be  made, 
not  of  the  person  who  is  to  pay,  but  on  the  premises 
charged,  a  reasonable  interval  must  be  allowed  be- 
tween the  demand  and  a  distress.  Cihbi  v.  Stead, 
6  Law  J.  K.B.  378. 


iK» 


DISTRESS — (FOR  Poor-rates — Action  for  excess) 


A  <UstT«ss  St  common  law  most  bs  made  in  a  place 
^rfaich  is  part  of  ibe  prenuses  actually  demised ,  and 
oat  of  which  the  rent  issues ;  and  not  in  a  place 
wherein  the  tenant  has  a  priiilege,  or  an  easement, 
bot  which  is  not  actually  demised. 

Accordingly,  where  a  wharf  wss  demised,  with  the 
ezcliisive  use  of  a  barge-way  or  space  between  high 
and  low  water-mark  in  a  navigable  river :  Held,  that 
the  landlord  was  not  entitled  to  distrain  a  barge 
moored  to  the  wharf  by  a  rope,  the  barge  itself  being 
over  the  space  between  high  and  low  water-mark. 
Buttard  v.  Ca-pel,  6  Law  J.  K.B.  <67,  s.  c.  8  B.  & 
C.  14f,s.  c.  2M.  &  R.  197. 

But  held,  in  C.  P.,  that  where  a  wharf  on  the  side 
of  a  navigable  river  is  demised,  sll  pastes  with  it 
which  is  necesssiy  to  its  enjoyment:  And,  there- 
fore, that  barges  attached  to  the  wharf  by  ropes, 
might  be  distrained  for  rent  due  in  respect  of  the  pre- 
mises demiaed,  as  the  right  to  sttacb  such  vessels  to 
the  wharf  was  absolutely  necensary  for  its  enjoyment. 
Butxord  V.  Coptic  d  Law  J.  C<P.  ItS,  s.  c  4  Bing. 
137,  s.  c.  S  C.  &  P.  541. 

(D)  How  DISPOSED  OF. 

Being  unable  to  find  the  tenant,  is  a  sufficient  ex- 
cuse for  not  paying  over  the  surplus  to  the  tenant* 
after  a  levy  and  sale  of  his  goods  under  distress. 
Notwithstsnding  the  words-in  the  stat.  S  W.  &  M, 
c.  5,  s.  9,  it  is  the  practice  to  pay  over  such  surplus 
to  the  tenant  and  not  to  the  sheriff.  Stubbt  v.  May, 
1  Law  J.  C.P.  1«. 

The  statute  f7  Geo.  2,  c  fO,  1. 1,  requires  that  a 
demand  should  be  made  before  an  action  is  brought 
agsinst  parish  officers  for  the  overplus  after  a  distnss 
has  been  msde  by  them.  The  bringing  of  the  action 
is  not  s  sufficient  demand,  and  a  tender  does  not 
dispense  with  proof  of  it  Shnpton  v.  Houth,  S 
Law  J.  K.B.  let,  s.  e.  S  B.  &  C.  683,  s.  c.  4  D.  ft 
R.  181. 

Where  the  goods  of  a  lodger  wore  distrained,  to- 
gether with  the  tenant's, — it  was  liolden,  that  the 
request  of  the  tenant  justified  the  landlord  in  detain* 
ing  the  goods  on  the  premises  beyond  the  proper 
time  of  selling.  Fither  v.  Algar,  f  C.  &  P.  374. 
[Best] 

(E)  Distress  for  Damage  feasant. 

Sheep  distrained,  damage  feasant,  were  put  into 
an  out-house,  the  wife  of  the  party  distraining  say- 
ing, that  they  were  going  to  be  sent  to  a  public 
pound.  T)ie  owner  tendered  amends  to  the  wife,  who 
had  acted  for  her  husband  on  similar  occasions  be- 
fore :  Held,  that  the  tender  was  made  in  time,  and 
properly.  Brotone  v.  PowtU,  5  Law  J.  C.P.  159, 
s.  c.  4.  Bing.  ftSO. 

(F)  For  Poor-rates. 

Beasts  of  the  plough  sre  distraioable  for  the  poor- 
rates.  Hutchim  ▼.  IVhittakir,  t  Ken.  204,  s.  c.  1 
Burr.  579. 

A  parcel  of  land  was  demised  by  four  persons  at 
one  entire  rent,  to  be  divided  and  paid  separately,  in 
equal  portions ;  and  one  of  the  four  dbtrained  upon 
the  tenant  for  her  own  share  of  the  rent.  While  her 
bailiff  was  in  possession,  a  churchwarden  and  over- 
seer of  the  poor,  liaving  notice  of  the  existing  dis- 
tress, distrained  for  a  poor's  rate ;  carried  away,  and 
sold,  within  four  dsys,  jiart  of  the  property  distrained 


upon,  not  leaving  soflieient  to  satisfy  the  first  dii 
trainor*s  demand,  under  a  warmnt  of  magistrates 
commanding  him  to  make  a  distress  npoo  the  goods 
of  the  tenant,  and  to  sell  the  same,  unless  the  rale 
and  charges  were  paid  within  four  days,  and  return 
the  overplus  on  demand:  Held,  first,  that  the  first 
distress  was  regular ;  for,  whatever  might  have  been 
the  interest  of  the  landlords  as  between  thenaselves, 
as  between  them  and  the  terre-tenant,  they  were 
tenants  in  common,  and  entitled  each  to  a  separate 
distress.  Secondly,  that  the  defendant  was  not 
within  the  protection  of  the  24  Geo.  S,  c  44,  s.  6, 
which  requires  a  previous  demsnd  of  tbe.  perusal  and 
copy  of  the  warrant ;  for  although  the  strict  right  of 
property  of  the  terre-tenant  in  the  goods  had  not 
been  altered  by  the  first  distress,  snd,  therefore,  the 
mere  seizure  of  them  was  in  obedience  to  the  war- 
rant, yet  that  seizure  sboold  have  been  made,  subject 
to  tbe  pre-existing  burthen  upon  the  goods ;  hot,  not 
having  been  so  madot  all  tbe  overseer's  subsequent 
acts  exceeded  his  authority :  and  therefore  an  action 
on  the  case  was  maintainable  by  the  landlady  to 
recover  from  him  the  portion  of  rent  left  unsatisfied. 
WhitUy  V.  Ksforts,  1  M.  &  Y.  107. 

The  goods  of  the  servant  of  an  ambassador  who 
does  not  reside  with  his  master,  but  rents  and  lives 
in  a  distant  house,  and  takes  lodgers,  are  liable  to 
be  distrained  for  poor-rates.  NomUo  v.  Ttegood,  1 
Law  J.  K.B.  181,  s.  c  1  B.  &  C.  554»  s.  c.  2  D.  & 
R.  8SS. 

(G)  Action  for  an  excessive  Distress. 

An  action  for  an  excessive  distress  lies  at  the  in- 
stance of  a  lodger  sgainst  the  landlord  of  the  perma 
under  whom  be  occupies.  Fiaker  r.  Algmr,  %C*U 
P.  374.  [Best] 

An  actioo  on  tbe  case  lies  for  an  excessive  distress, 
when  tlie  tenant  has  tendered  the  rent  to  his  land- 
lord ptior  to  the  distress  being  leried.  Bi'aHscom6 
V.  Bridget,  1  Law  J.  K.B.  64,  s.  c.  1  B.  &  C.  145, 
s.  c.  2  D.  6(  R.  956. 

A  landlord  made  an  excessive  distress.  The 
tenant  immediately  eutered  into  an  agreement, uitho- 
lising  the  landlord  to  hold  possession  for  a  length 
of  time  after  the  five  days  should  be  expired,  to  sell 
tbe  property  by  private  contract,  and  to  dispense 
with  an  appraisement.  The  Court  held,  that  such 
an  agreement  did  not  deprive  the  tenant  of  his 
remedy  by  action  for  danmges  for  the  excessive  dis- 
tress. WiUoughbu  V.  BackkouM,  2  Law  J.  K.B.  174, 
s.  c.  2  B.  &c  C.  821,  s.  c.  4  D.  &  R.  539. 

Two  weeks*  rent  being  in  arrear  from  a  weekly 
tenant,  bis  landlord  gave  him  notice  to  quit,  and  on 
bis  refusal  to  do  so,  distiained  an  article  of  furniture 
worth  the  amount  of  three  weeks'  rent,  when  there 
was  one  of  a  like  description,  but  of  less  raloe,  and 
sufficient  to  cover  the  rent  actually  doe :  Hekt,  that 
the  tenant  was  entitled  to  recover  in  an  action  on 
the  case,  for  an  excessive  distress.  Smlihmn  ▼• 
Bithipp,  5  Law  J.  C.P.  8,  s.  c.  2  C.  Ik  P.  359. 

(H)  For  a  Rescue. 

SembU — That,  in  an  action  on  the  case  for  the 
rescue  of  goods  taken  under  distress  for  rent  in  arrMu*, 
it  is  not  necessary  for  the  plaintiff  to  set  oat  the  deed 
creating  the  demiee  from  himself  to  the  tensnt. 
Dardoy  v.  Scott,  4  Law  J.  K.B«  60. 
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(I)  Fbauddlent  Removals. 

Tbe  4th  section  of  11  Geo.  9,  c.  19,  which  gives 
the  landlord  a  right  to  apply  for  a  warrant  to  two 
Jostiees  of  the  Peace  in  matters  under  50/.,  does  not 
tender  it  oompolsory  on  the  landlord  to  have  recourse 
to  the  sanmary  remedy,  and,  therefore,  does  not 
OBSt  the  sapeiior  courts  from  interfering.— Sem^ts, 
that  removing  cattle  from  the  premises,  to  a  place 
where  they  are  not  Kkely  ib  he  found,  although 
turned  into  an  open  field,  is  a  concealment  within 
tbe  meaning  of  the  act :  Held,  also,  that  this  it  a  re- 
medial and  not  a  penal  act.  Stanley  v.  Wharton,  9 
Price,  SOI. 

In  an  action  founded  on  tbe  statute  11  Geo.  f, 
c.  19,  s.  S,  against  a  party  for  aiding  and  assisting  tbe 
tenant  in  (he  fraudulent  removal  of  his  goods,  with 
intent  to  prevent  the  landlord  from  distraining  them, 
it  is  incumbent  on  the  landlord  not  only  to  prove  that 
tbe  defendant  auisted  the  tenant  in  such  fraudulent 
removal,  but  also  that  he  was  privy  to  tbe  fraudulent 
intent  of  tbe  tenant. 

SambU — ^That  the  statute  is  so  far  penal,  that  it  is 
incumbent  in  an  action  by  the  landlord  against  a 
third  party,  for  assisting  the  tenant  in  such  fraudu- 
lent removal,  to  bring  the  case  by  strict  proof  within 
the  words  of  the  first  section.  Brooker  v.  Noaka,  6 
Law  J.  K.B.  375,  s.  c.  8  B.  &  C.  597. 

The  remedy  given  by  stat.  11  Geo.  9,  c.  19,  s.  4, 
IS  cumulative ;  and,  therefore,  does  not  oust  tbe 
courts  of  law  of  their  jurisdiction. 

In  an  action  on  tbe  11  Geo.  2,  e.  19,  it  need  not 
be  proved  that  a  distress  was  in  contemplation :  shew- 
ing that  rent  was  is  arrear  at  the  period  of  tbe  re- 
moval, frill  suffice. 

In  an  action  on  the  11  Geo.  S,  c.  19,  fcgr  aiding  in 
a  fraudulent  removal  and  concealment,  the  acts  and 
orders  of  tbe  tenant  are  admissible  evidence  of  the 
fraud.    Stanley  v.  Wharton,  10  Price,  138. 

To  support  an  action  on  tbe  1 1  Geo.  f,  c.  1 9,  against 
a  tenant  for  a  fraudulent  removal,  it  is  sufficient  to 
prove  that  the  property  was  removed  with  his  privity 
and  consent.  Lister  v.  Brotoii,  3  D.  &  R.  501,  s.  c. 
1  C.&P.  121. 

And,  tembU,  it  nfed  not  be  proved,  that  the  re- 
moval took  place  in  tbe  night :  s.  c.  1  C.  &  P.  ISl. 
[Park] 

For  the  goods  of  a  tenant  may  be  fraudulently, 
when  not  clandestinely  removed  ;  and,  therefore,  if 
they  are  taken  away  in  tbe  daytime,  and  with  the 
knowledge  of  the  landlord,  yet  he  may  give  evidence 
of  being  deceived,  and  of  having  a  fraud  committed 
on  him,  and  consequently  may  foliow  tbem.  Opper' 
man  v.  Smith,  t  Law  J .  K.B.  108,  s.  c.  4  D.  &  R.  33. 

Tbe  order  and  adjudication  of  two  justices,  made 
on  11  Geo.  2,  c.  19,  a,  4,  for  fraudulently  and  clan- 
destinely remoring  the  goods  of  a  tenant,  not  exceed- 
ing 50^. 'in  value,  in  order  to  avoid  a  distress  for  rent, 
seed  not  enumerate  or  specify  tbe  particular  goods 
alleged  to  have  been  removed,  but  most  find  tbe 
value  of  tbem.  Rmx  v.  Rahbittt,  3  Law  J.  K.B.  tSO, 
8.  c.  6  D.  &  R.  341. 

A  tenant,  being  in  insolvent  circumstances,  sold 
his  stock  and  effects  by  aaction,  at  which  sale  his 
son  was  tbe  principal  purchaser.  The  son  permitted 
tbe  things  which  be  bought  to  remain  on  the  farm 
nearly  two  years,  during  which  time,  the  receipts 
kn  rent  were  still  given  m  the  name  of  the  father. 


To  avoid  a  distress,  the  son  removed  the  goods  from 
the  farm  to  his  own  ■  house :  the  landlord  followed 
and  took  them. 

Tbe  Court  held,  in  an  action  for  trespass,  for  en- 
tering the  house  and  taking  tbe  goods,  that  it  lay  in 
tbe  son  to  shew  his  property  in  the  goods,  and  under 
such  circumstances,  possession  alone  was  not  suf- 
ficient to  maintain  an  action  of  trespass.  WhU^iaaA 
V.  Fitker,  3  Uw  J.  K.B.  45. 


DISTRIBUTION. 
[See  Executor  and  Administrator.] 

Tbe  custom  of  the  province  of  York  is  excluded 
wherever  an  executor  is  named.  When  a  share  of 
the  residuary  personal  estate  of  a  testator,  who  dies 
domiciled  witbin  tbe  custom  of  the  province  of  York, 
becomes  lapsed  by  tbe  death  of  one  of  the  residuary 
legatees  in  tbe  testator's  lifetime,  this  lapsed  resi- 
duary share  will  be  distributed,  not  according  to  tbe 
custom,  but  according  to  the  Statute  of  Distributions. 
WxUtiiuon  V.  AtkinMOH,  1  Law  J.  Chanc.  222,  s.  c.  1 
Turn.  255—257. 

Tbe  distribution  of  the  personal  property  of  a 
British  domiciled  subject,  who  dies  intestate,  is  to  be 
governed  by  tbe  law  of  that  part  of  tbe  British  em- 
pire in  which  he  was  domiciled  at  tbe  time  of  his 
decease.     Curling  v.  Thornton,  2  Add.  14. 

Property  distributable  under  a  certain  law,in  ease 
of  intestacy,  does  not  apply  where  tbe  party  ia  a 
domicile.     Curt'n  v.  Thornton,  2  Add.  21. 

A  testator,  domiciled  and  resident  at  the  time  of 
his  death  in  tbe  province  of  York,  makes  a  will,  by 
which  be  appoints  bia  executors,  who  do  not  take  the 
residue  of  bis  personal  estate  beneficielly  ;  but  makes 
no  disposition  of  tbe  beneficial  interest  in  that  resi- 
due :  Held,  that  the  residue  is  to  be  distributed 
according  to  the  statute  of  distributions,  and  not 
according  to  the  custom.  Fittgerald  v.  Fiald,  4 
Law  J.  Chanc  170,  s.  c.  1  Russ.  416. 


DIVORCE. 


[See  Baron  and  Feme,  and  Marriage.] 

A  divorce  is  not  barred  by  the  non-establishment 
of  the  consummation  of  the  marriage.  Patrick  v. 
Patrick,  3  Phil.  496. 

A  divorce  bill,  cbsrging  the  huabadd  with  adultery 
and  unnatural  practices,  admitted  to  proofs  Mogg 
V.  Mogg,  2  Add.  292. 

Ill-treatment  of  the  wife  by  the  husband,  or  the 
husband  by  the  wife,  can  only  be  remedied  by 
divorce,  on  the  ground  of  cruelty.  Omu  v.  Orjne, 
2  Add.  382. 

If  the  wife's  adultery  he  proved,  a  divorce,  at  the 
instance  of  the  husband,  is  not  barred  by  shewing 
his  improper  conduct.  SuUivan  v.  Sullivan,  2  Add. 
299. 

Where  a  deed  of  separation  between  husband  and 
wife  is  so  worded  as  to  be  found  a  presumption, 
that  adultery  will  be  recognised, — a  divorce  cannot 
be  obtained  on  the  ground  of  adultery,  unless  that 
presumption  be  rebutted.  Barkar  v.  Barkar,  2  Add, 
285. 

Pending  a  divorce,  on  the  grround  of  illegality  in 
a  marriage,  parties  interested  in  the  event  may  bo 
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allowed  "  to  we  proeeedhige  in  the  cease,  eo  fir  es 
relates  to  the  marriage."  Moutagwe  ▼.  Montagut, 
2  Add.  372. 

A  husband  may  be  barred  from  his  right  of 
divorce,  if  his  forgireness  of  bis  wife's  adultexyoan 
be  collected  from  facts  and  circumstances. 

Where  a  wife  institutes  a  suit  for  a  diToroe  on  the 
ground  of  her  husband's  crueltT,  she  is  bound  to 
prove  his  ill  treatment  toher,  and  that  such  ill  treats 
ment  had  been  experienced  by  her  without  her  bar- 
ing provoked  it  by  her  own  misconduct.  But  r. 
Beer,  1  Add.  411. 

Proof  of  incident  familiarities  between  a  wife  and 
a  medical  attendant  in  the  family  of  the  husband — 
Held,  to  afford  a  presumption  of  adultery,  and  a  suf- 
ficient groimd  for  a  divorce. 

After  sentence  of  divorce  in  the  Commissaries* 
Court,  affirmed  by  the  Court  of  Session,  a  verdict 
and  judgment  subsequently  obtained  in  an  action 
for  (umages,  finding  the  adultery  not  proven,  is  not 
admissible  evidence  upon  an  appeal  to  the  House  of 
Lords,  to  affect  the  sentence  on  the  judgment  of 
affinBaaoa.    Boyet  v.  BnUu,  3  filigh,  491. 


DOCKS. 
[See  Statute.] 

Under  a  clause  in  an  act  of  pariiament,  exempt- 
ing ships  from  the  payment  of  the  same  port  or  toll 
duties*'  more  than  once  for  the  same  voysgeout  and 
home,  notwithstanding  such  ship  or  vessel  might  go 
out  and  return  with  a  loading  of  goods  or  merchan- 
dizes :"  Held,  that  avessel  having*cleared  out  of  port 
at  Hull,  with  a  cargo  of  goods  for  Mogadore,  on  the 
coast  of  Africa,  which  she  discharged,  and  there 
took  in  another  cargo  for  London  ;  discharged  the 
same  at  London,  and  took  in  a  cargo  for  Hull,  with 
which  she  arrived  at  Hull,  constituted  two  distinct 
voyages,  and  was  not  within  the  exemption.  Th§ 
Dock  Company  at  Kingiton'UpoH'HuU  ▼•  Huntmg" 
dori,  t  Chit.  597. 

A  monopoly,  or  exclusive  right,  cannot  be  inferred 
from  doubtful  words  in  an  act  of  parliament  \  it 
must  be  given  in  express  terms. 

The  Dock  Company  at  Kingston-opon-HuIl  hare 
not  the  right  of  insisting  that  all  goods  landed  at 
their  wharfs  shall  be  carried  and  conveyed  by  their 
labourers ;  but  each  merchant  may  employ  his  own 
labourers  at  the  wharfs.  Bull  Dock  Company  v.  La 
Marchet  S  Law  J.  K.B.  10. 

The  limitation  in  the  Dock  Act,  99  and  40  Geo. 
3,  which  requires  that  actions  for  anything  ddne  in 
pursuance,  or  under  colour  thereof,  shall  be  brought 
within  three  months,  in  the  name  of  the  treasurer, 
applies  to  trover  against  the  treasurer  of  the  West 
India  Dock  Company,  for  refusing  to  deliver  articles 
deposited  in  the  West  India  Docks.  StUiek  v. 
Smith,  2  C.  &  P.  f  84.  [Best] 


DONATIO  MORTIS  CAUSA. 
[See  Deed.] 

Money  due  on  mortgage  will  not  pass  asa  dmath 
mortU  eauid  by  a  delivery  of  the  mortage-deed  and 
the  bond.  Dujfiald  v.  iUwtt,  1  S.  &  S.  S39,  s.  o.  1 
Law  J.  Chaae.  f59. 


E,  haying  by  his  will  made  a  certain  provision  for 
his  daughter,  an  only  child — with  whom  he  had 
been  offended,  on  account  of  a  clandeBtine*aMrriage, 
(but  was  reconciled  to  her  and  her  husband,)  de- 
clared to  a  common  friend  his  purpose  to  make  a 
further  provision  for  his  daughter.  Being  on  his 
death-bed  and  unable-to  write^hewasnrged  by  that 
friend  to  make  a  gift  to  his  daughter  of  certain 
monies,  secured  by  mortgage  and  bond,  and  expressly 
assented  to  that  proposal.  In  the  evening  of  the  * 
same  day,  being  then  unable  to  speak,  he  was  re- 
minded by  the  same  friend  of  the  transaction  of  the 
morning,  and  the  deeds  of  mortgage  and  bond  secur- 
ing the  monies  being  produced,  he  was  informed 
that  it  was  necessaiy  to  confirm  the  gift  by  a  delivery 
of  the  deeds ;  and  the  friend  proposed,  with  the 
father's  permission,  to  band  over  the  deeds  to  his 
daughter.  Upon  this  proposal  the  iatber  made  an 
inclination  of  nis  head,  and  the  friend  then  handed 
the  deeds  across  thebed,  where  the  father  was  lying, 
to  the  daughter  on  the  opponte  side  ;  whereupon 
the  father  placed  the  hand  of  the  daughter  upon  the 
deeds  and  pressed  it  with  his  own  bsnd  for  some 
minutes,  and  appeared  satisfied  with  what  he  had 
done.    The  deeds  in  (Question  consisted  of~> 

1.  A  conveyance  in  fee  of  lands  to  secure  ^t9f7, 
with  the  usual  covenant  for  payment  of  the  money 
lent,  and  a  bond  by  way  of  collateral  security. 

i.  An  assignment  of  s  mortgage  debt  of  ^30,000, 
and  of  a  judgment  for  that  sum,  recovered  on  a  bond, 
with  a  conveyance  of  the  land,  and  the  osoal  oova- 
asnt  for  payment  of  the  money. 

Held,  that  this  was  a  valid  dmtath  mortU  eoass; 
that  the  property  in  the  deeds,  and  the  right  to  re- 
cover the  money  secured  by  them,  pessed  by  the 
delivery  followed  by  the  death  of  the  donor,  and 
that  the  real  and  personal  representatives  of  the 
donor  were  trustees  for  the  donee,  to  make  the  gift 
effectual.    Duguld  r.  Elwu,  1  Bligh.  N.S.  497. 


DOWER. 


A,  previous  to  his  marriage  with  an  infcafy  who 
had  no  fbrmne;  by  an  indenture,  to  which  her  fother 
was  a  party,  granted  a  rent-charge  of  100<*  a  year  to 
trustees,  for  her  during  her  life ;  after  his  decease,  to 
be  in  bw  of  dower,  and  issuing  out  of  certain  leads. 
At  the  time  of  the  execution  of  the  indenture,  he 
had  no  power  of  charging  any  jointure  oa  tboae 
lands,  but  it  wss  during  his  life  confirmed  by  the 
remainder-man,  who,  A  not  having  any  sons,  became 
entitled  in  possession  to  the  lands  upon  A's  death  : 
Held,  that  the  widow  was  barred  of  all  claim  to 
dower.  Corbet  r.  Corbet,  9  Law  J.  Chaoc  106,  a.  c. 
IS.  &S.61S. 

An  attendant  term  having  become  vested  in  the 
wife  of  the  owner  of  the  inheritance,  as  the  admi- 
nistratrix  of  the  trustee,  and  her  husband  becomiBg 
bankrupt,  his  aastgoees  agree  to  sell  the  estate,  and 
file  a  bill  for  a  specific  performsnce  of  the  agree- 
ment, pending  which  suit  the  husband  dies :  Held, 
that  the  widow  was  not  entitled  to  dower,  thst  she 
was  bound  to  assign  the  term  to  the  purchaser,  and 
that  he  was  bound  to  accept  the  title*  Me/e  t. 
SmUh,  1  Jac.  490. 

Under  a  devise  of  boasea  and  lands  to  the  tasta- 
tor's  son  A  B,  in  lee,  charged  with  an  asaaity  to  bia 
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wife,  and  if  A  B  should  bave  no  children,  child,  or 
issoe,  che  said  estate,  on  the  death  of  A  B,  to  be- 
come the  property  of  the  heir-at-law,  snbject  to 
lagaciea,  &c.:  It  was  holden,  that  the  wife  of  A  B 
was  entitled  to  dower  out  of  the  devised  premises. 
Moody  ▼.  King,  3  Bing.  447. 

It  is  for  the  widow  toweled  whether  she  will  have 
her  dower »  or  take,  under  the  will.  Dickton  y. 
Robiuton,  1  Jac.  503. 

A  bill  for  dowrymust  shew, either  that  the  husband 
waa.  seised,  or  that  he  wae  prevented  from  being 
seised  by  a  fraud  committed  on  him. 

If  it  shew  that  he  was  not  seised,  and  allege  that 
his  want  of  seisin  was  occasioned  by  a  fnud  com- 
mitted, not  on  him  direcily,  but  on  an  ancestor,  firom 
whom  be  claims  as  heir,  a  demurrer  to  Ihe  bill  will 
hold.    Baktr  v.  Bond,  I  Law  J.Chanc.  194. 

If  on  claim  of  dower  by  husband  and  wife,  the 
husband  dies,  it  seems  th^  suit  may  proceed  without 
a  aapplemental  bill    Mole  ¥.  £mUh,  1  Jac  495. 


DRIVING. 


In  an  action  on  the  case  for  negligent  driving,  the 
following  general  rules  were  laid  down :  Ist,  That, 
in  meeting,  each  party  shall  bear  to  the  left.  2dly, 
That,  in  passing,  the  foremost  person,  bearing  to  the 
left,  the  other  shall  pass  on  the  off-side.  But  the 
driver  of  a  carriage  is  not  bound,  under  all  circum- 
stances, to  pass  another  carriage  on  the  off-side :  he 
may,  if  the  street  be  very  broad,  go  on  the  near  side. 
Sdly,  That,  in  croasing,  the  driver  should  bear  to  the 
left  hand,  and  pass  hehind  the  other  carriage.  Wayte 
▼.  Carr,  1  Law  J.  K.B.  63,  a.  c.  2  D.  &  R.  255« 


EASEMENT. 

A  right  to  an  easement,  (as  a  drain,  a  water- 
ooorse,  or  the  like,)  through  the  land  of  another,  is 
a  freehold  right,  and  can  be  created  only  by  deed. 
But  a  mere  licence  for  such  an  easement  may  be  by 
parol ;  because,  until  it  be  acted  upon,  it  may  be 
countermanded.  Htwl'tni  t.  Shipham,  4  Law  J. 
K3.  241,  a.  c.  5  B.  &  C.  291,  8.c.  7  P.  &  R.  783. 


ECCLESIASTICAL  COURT. 

[See  Simony  and  Practice]. 

The  warrant  under  which  a  person  is  imprisoned, 
for  not  obeying  the  sentence  of  an  ecclesiastical  court, 
for  having  apoken  slander  of  a  woman,  must  set  forth 
that  it  waa  slander  eodeaiastical,  that  the  Court  of 
King's  Bench  may  be  satisfied  that  he  is  not  impri- 
soned for  having  uttered  slander  of  some  other  spe- 
cies. Rex  V.  Moby,  2  Law  J.  K.B.  94,  s.  c.  3  D. 
&  R.  570. 

No  jurisdictioa  is  vested  in  an  ecclesiastical  judge 
over  the  trustee  under  a  will.  Therefore,  a  trustee 
who  had  been  committed  upon  a  do  <kmi%tmaee  ca» 

C'tndo,  under  the  53  Geo.  3,  c.  127,  for  not  ezhi- 
ting  an  inventory  of  the  testator's  goods,  was  re- 
leased out  of  custody  by  the  Court  of  King's  Bench. 
lUx  V.  Jtnkitu,  3  D.  ft  R.  41. 

The  statute  27  Geo.  3,  c  44,  for  restrainmg 
ecclesiastical  suits,  in  respect  of  fornication  or  incon* 
tiMBce,  to  a  commencement  within  eight  months 
from  the  time  of  the  offence  comitaitted,  applies  to 
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such  offences  when  committed  by  the  clergy  as  well 
as  the  laity,  and  restrains  such  suits  accordingly, 
when  brought  for  the  reformation  of  the  manners  or 
the  health  of  the  soul  of  the  offender. 

But  when  a  suit  be  brought  in  the  ecclesiastical 
court  against  a  clergyman,  for  the  purpose  of  depri- 
vation, or  any  other  purpose  merely  clerical,  such 
offences  may  make  a  part  of  the  charge,  although 
they  may  have  been  committed  more  than  eight 
months  before  the  commencement  of  the  suit.  Free 
V.  Burgoyne,  4  Law  J.  K.B.  266,  s.  c.  5  B.  &  C.  400, 
s.c.  8D.&R.  179. 

Qutere — Whether,  under  the  122d  Canon,  the 
Archea  Court  has  in  any  case  authority  to  pronounce 
a  sentence  of  deposition  or  depriyation.  Saunder  v, 
Davies,  I  Add.  291. 


EDICT. 

If  a  modem  edict  does  not  appear,  it  cannot  be 
presumed.    Le  LouU,  2  Dods,  263. 


EJECTMENT. 

[See  Landlord  and  Tenant,  Lbasb,  and  Mesne 

Profits.] 

(A)  Where  maintainable. 

(B)  Bbtwbbn  Landlord  and  Tenant. 

(C)  Declaration  and  Service. 

(D)  Notice  to  appear,  and  Appearance, 
(£)  Consent  Rule. 

^F)  Pleadings  and  Evidence. 
(G)  Judgment. 
(H)  Execution. 
(I)  Costs. 


(A)   Where  MAINTAINABLE. 

The  owner  of  the  soil  may  maintain  an  ejectment 
for  land  which  is  part  of  the  highway,  because, 
though  the  public  have  a  right  to  pass  oyer  it,  yet 
the  freehold  and  all  the  profits  belong  to  the  owner; 
and  in  such  an  action,  it  ia  sufficient  if  he  bring  the 
ejectment  for  the  land,  without  mentioning  the  build- 
ing, except  where  the  building  is  a  messuage,  and 
then  perhaps  it  ought  to  be  particularly  named. 
Goodtitle  r.  Alher,  I  Ken.  427,  s.  c.  1  Burr.  133. 

An  incumbent  may  sustain  an  ejectment  to  recover 
the  immediate  possession  of  glebe  lands,  notwith* 
standing  any  tenancy  reoognixed  by  his  predecessor. 
Doe  d.  Kerby  v.  Carter,  1  R.&  M.  237.  [Littledale] 

The  assignee  of  an  insolvent  debtor  may  maintain 
an  action  of  ejectment,  under  the  1  Geo.  4,  o.  119, 
s.  4,  without  producing  the  original  order  for  the 
discharge  of  the  insolvent.  Doe  d.  Ibbetton  v.  Land, 
3  D.  &  R.  509. 

Under  the  1  Geo.  4,  c.  119,  and  3  Geo.  4,  c.  123, 
the  provisional  assignee  of  the  Insolvent  Debtors 
Court  may  sustain  ejectment*  Doe  d,  Clark  ▼• 
Spencer,  2  C.  &  P.  79. 

To  enable  the  visitors  and  feoffees  of  a  free  grim- 
mar-school  to  bring  an  ejectment  for  the  recovery  of 
the  possession  of  the  school-house,  &c.  against  a 
schoolmaster  dismissed  for  misconduct,  his  interest 
must  be  shewn  to  have  been  terminated  in  a  regular 
manner.  In  order  to  effect  this,  he  should,  before 
dismissal,  be  aummoned  and  heard  in  aoawer  to  the 
charges  fuming  the  ground  of  such  dismissal.    Dos 
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ff.  Thanet  v.  Gartham,  9  Law  J.  C.P.  17,  t.  c«  1, 
Bing.  Sol,  s.  c.  8  B.  Mo.  360. 

No  ejectmeot  can  be  brought  by  a  plaintiff  in  a 
bill  to  restrain  tbe  setting  np  of  outstanding  term*, 
before  tbe  bearing  of  tbe  cauie,  unlesa  by  leare  of 
tbe  Court.     Beer  ▼.  Ward,  1  Jac.  194. 

To  support  ejectment  for  dower,  it  must  have  been 
assigned.  Dot  d.  Nutt  r.  Nutt,  2  C.  &  P.  450. 
[Garrow] 

Possession  for  many  years,  under  a  deed  declara- 
tory of  a  beneficial  interest^  in  which  a  covenant  to 
convey  tbe  legal  estate  is  inserted,  will  not  raise  m 
presumption  that  such  estate  baa  been  conveyed  to 
tbe  possessors,  nor  entitle  tbem  to  bring  an  ejectment. 
Goodrigkl  V.  Swymmer,  1  Ken.  S85. 

Tbe  devisees  of  tbe  heir-at-law  may  maintain  an 
action  of  ejectment  against  the  descendant  of  the 
vendee,  where  tbe  tenant  for  life  has  aold  the  estate, 
notwithstanding  there  has  been  a  possession  of  up- 
wards of  twenty  years ;  for,  after  the  death  of  the 
tenant  for  life,  tbe  vendee  is  a  tenant  at  iujferanee  to 
the  heir-at-law,  and,  therefore,  no  disseisin  of  tbe 
heir-at-law  having  tsiken  place,  there  is  not  a  descent 
cast  so  as  to  bar  bim  or  his  devisees.  Doe  v.  Hall, 
1  Law  J.  K.B.  37,  s.  c.  f  D.  &  R.  S8. 

A  B.  seised  in  fee  of  an  undivided  moiety  of  an 
estate,  by  her  will,  made  many  years  before  her 
death,  devised  the  same  to  her  nephew  and  two 
nieces,  as  tenants  in  common.  One  of  her  nieces 
having  died  in  her  lifetime,  leaving  an  infant  daugh- 
ter, A  B,  by  another  will,  but  which  she  never  eze^ 
cuted,  devised  the  estate  to  her  nephew,  her  surviv- 
ing nieee,  and  that  infant.  Upon  tbe  death  of  A  B, 
her  nephew  and  sorviving  niece  by  deed  covenanted 
to  carry  her  unexecuted  will  into  effect,  and  to  con- 
vey one  third  of  tbe  estate  to  fi  trustee,  for  the  infant 
when  she  attained  twenty-one  years,  or  to  her  issue 
if  she  should  die  before  twenty-one,  leaving  any  ;  or 
edierwise  to  themselves  again  :  but  no  conveyance 
was  ever  executed  in  pursuance  of  the  deed,  llie 
inftint  died  under  age  and  without  issue  ;  but  tbe 
rents  were  received  by  her  trustee  for  her  uf>e  during 
her  life.  In  ejectment  by  the  devisee  of  tbe  nephew, 
brought  above  twenty  years  after  the  death  of  the 
nephew,  but  within  twenty  years  after  the  death  of 
tbe  infant, — it  was  holdpn,  that  the  adverse  posses- 
sion began  only  after  tbe  latter  event,  and  therefore 
that  the  action  was  maintainable.  Doe  d.  Coklough 
V.  Huite,  3  B.  &  C.  757,  s.  c.  5  D.  &  R.  650. 

Where  a  person  devised  certidn  lauda,  and  after- 
wards conveyed  the  same  by  lease  and  release,  for 
the  purpose  of  a  marriage  settlement,  to  trustees,  in 
trust  for  the  term  of  ninety >nine  years,  to  pay  the 
rents  to  his  intended  wife,  for  her  life  ;  and  subject 
thereto  to  such  nses  as  he,  the  settlor,  should  appomt ; 
and  for  want  of  such  appointment,  to  the  use  of  him- 
self, his  heirs,  and  assigns  for  ever ;  it  being  at  tbe 
same  time  provided,  that,  after  tbe  decease  of  his 
said  wife,  such  term  was  to  cease,  determine,  and  be 
utterly  void,  or  otherwise  be  assigned,  as  be, his  heirs, 
or  assigns,  sbonid  direct :  it  was  held,  that  tbe  devise 
of  tbe  property  was  revoked  by  tbe  subsequent  con- 
veyance ;  that  on  tbe  death  of  the  settlor's  wife,  in 
defiult  of  anv  appointment  by  the  settlor,  tlie  trust 
ceased,  and  the  land  vested  immediately  in  the  heir, 
who  was  consequently  entitled  to  maintain  ejectment 
agaittst  the  party  in  possession  under  the  devise. 
J>og  d.  SmUh  V.  SmHh,  6  Law  J.  K.B.  64. 


A  and  B  entered  into  an  agreement,  that  A  should 
sell  certain  premises  to  B,  if  it  appeared  that  he  had 
a  title  to  them,  and  that  B  should  have  possession 
from  the  date  of  the  agreement:  Held,  that  A  cootd 
not  maintain  an  ejectment  against  B,  without  a  de- 
mand of  possession,  although  the  object  of  the  action 
was  to  tiy*  the  title  to  the  premises.  Doe  d.  Newrf 
V.  Jaektan,  1  B.  &  C.  448,  s.  c.  S  D.  &  R.  514. 

Land  being  proved  to  be  copyhold,  the  lord  is 
entitled  to  maintain  ejectment  for  the  possession, 
even  against  those  who  came  in  under  the  last  tenant ; 
unless  they  shew  a  right  to  the  possession  by  a  con- 
tinuance of  tbe  tenancy,  according  to  the  custom  of 
the  manor.  No  demand  of  possession  is  necessary  in 
such  s  case  before  bringing  the  eiectmenc. 

Where  a  tenant  of  copyholds  held  for  lives,  and  it 
was  proved  that  certain  persons  occupied  tbe  prensises 
afler  that  tenant,  it  was  presumea  that  they  held 
under  tbe  title  of  that  tenant,  so  that  the  possessien 
was  not  considered  adverse  until  the  dropping  of  the 
lives.  Consequently,  until  they  dropped,  the  Statute 
of  Limitations  did  not  begin  to  run  ;  and  the  lord, 
bringing  ejectment  within  twenty  yeara  from  that 
time,  was  held  entitled  to  recover.  Doe  d.  South- 
wood  V.  BtakM,  6  Law  J.  KB.  141. 

(B)  Between  Landlord  and  Tenant. 

Where  lands  have  been  demised  until  Micbselmss, 
and  no  longer,  the  tenant  to  have  tbe  use  of  a  part 
of  the  premises  until  the  following  Lady-day,  tbe 
lessor  msy  maintain  ejectment  for  tbe  other  part, 
during  the  period  between  Miobaelmas  and  Lady- 
day.  Doe  d.  WaUrt  v.  Houghton,  6  Law  J.  K.B. 
86,  s.  0. 1  M.  &  R.  SOS. 

A  tenant  died  intestate,  in  possession  of  certain 
premises.  The  intestate's  widow  bsring  continued 
to  occupy  the  premises  for  several  years,  paying  rent 
to  tbe  landlord, marries  a  aecond  time;  the  other 
husband  enters  into  possession,  and  pays  rent  for 
several  yeara  to  tbe  landlord  ;  and  upon  the  death  of 
the  wife,  the  personal  representative  of  tbe  first  hus- 
band obtains  administration  of  his  estste  and  effects, 
and  brings  ejectment  to  oust  tbe  second  husband  : 
Held,  that  this  action  was  maintainable,  and  no  no- 
tice to  quit  was  necessary.  Doe  v.  Bradbury,  1  D. 
&  R.  706. 

An  agreement  to  let  certain  pieces  of  land,  con- 
taining a  clause,  that  in  caae  the  lessor  should  re- 
quire any  part  for  building,  the  lessee  upon  request 
ibould  give  up  the  same,  on  being  allowed  a  pro- 
ponionate  reduction  in  fbe  rent,  but  comprising  no 
clause  of  re-entry,  only  operstes  as  a  covenant,  and 
not  as  a  oondition  in  defeasance  of  the  estate, 
ao  as  to  enable  the  leasor  to  support  an  ejectment 
Doe  d.  Wilioa  v.  Philliftt,  2  Law  J.  C  J*.  103,  a.  e. 
9  Bing.  13,  S.C.  9  B.  Mo.  46. 

Whefe  a  spiritual  peraon,  by  virtue  of  bis  offiee 
of  chaplain  of  a  college,  held  a  curacy  with  a  dwel- 
ling-bouae  attached ;  and  although  he  had  eeased 
to  bold  tbe  office  of  chaplsin,  yet  retained  possession 
of  tbe  premises :  Held  not  to  be  a  cnnte  within 
the  meaning  of  tbe  67  Geo.  3,  c.  99,  s.  67,  and  that 
be  might  be  evicted  by  notice  to  quit,  and  was  not 
entitled  to  three  months'  notice  required  to  be  gi^an 
by  that  act,  with  the  consent  of  the  bishop*  Gosd- 
titU  V.  Lee,  2  D.  Ac  R.  718. 

Tbe  defendant  held,  under  one  M  H,  certain 
mises,  which  had  bean  devisad  to  the  lactnr  iot 
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On  the  death  of  M  H,  the  teaint  for  life,  posseetioii 
was  claimed,  tad  reat  demanded,  by  the  heir-at-law 
of  the  devieor.  The  defendant,  for  aaswer,  alleged, 
that  he  held  ae  tenant  to  S  (the  husband  of  M  H) ; 
that  he  had  never  considered  the  plaintiff  as  his 
landlord  ;  that  he  would  be  at  all  times  ready  to 
pay  the  arrears  to  any  person  who  should  be  proved 
to  be  heir-at>Iaw,  or  otherwise  entitled  to  receive  it ; 
but  chat  be  must  decline  talcing  upon  himself  to  de- 
cide upon  the  plaintiff's  claim  without  more  satis- 
factory  proof  in  a  legal  manner :  Held,  that  this 
was  such  a  disclaimer  of  the  title  of  the  plaintiff,  as 
to  dispense  with  the  necessity  of  a  notice  to  quit. 
Dc$  d.  Caivfrt  ▼.  Frawd,  6  Law  J.  C.P.  114,  a.  o.  4 
Bing.  557,  s.  c.  1  M.  dc  P.  480. 

A  tenant  of  glebe  lands  under  one  incumbent, 
who  holds  as  tenant  under  the  sucoeasor,  cannot  be 
ejected  without  a  notice  to  quit.  Do$  d,  Catei  ▼. 
StrntrmUi,  5  Law  J.  K.B.  tS,  s.o.  6  B.&  C.  126, 
s.  c.  9  D.  &  R.  100. 

Where  A  has  been  tenant  of  premises,  and  upon 
his  quitting  them,  B  takes  poaaesiion,  the  legal  pre- 
aamption,  until  the  contrary  appears,  is  that  B  came 
in  as  the  sssignee  of  A ;  and  a  notice  to  quit,  served 
upon  B,  will  sustain  an  ejectment  against  A.  Doe  d, 
Morris  v.  WiUiams,  6  B.  &  C.  41 ,  s.  c.  9  D.  &  R.  30, 

If  a  notice  to  a  tensnt,  to  quit  a  farm,  be  signed 
by  a  person  who  in  not  the  usual  agent  or  attorney 
of  the  landlord,  and  bis  authority  to  sign  it  is  recog- 
nised by  the  landlord  bringing  an  action  of  ejectment, 
it  is  a  valid  notice^  especially  if  the  tenant  does  any 
act  afterwards  in  consequence  of  that  notice.  Good' 
title  d»  Priuee  Euttace  Sapieha  and  «x.  t.  Jack$on,  f 
Law  J.  K.B.  S. 

A  notice  to  quit,  dated  the  27th,  and  aerved  on 
the  28th  of  September,  1822,  desiring  the  lessee  to 
deliver  up  possession  of,  &c.  at  Lady-day  next,  or 
at  the  end  of  the  currentyear, — was  bolden  sufficient, 
sltbough  it  was  contended  to  be  insufficient,  inss- 
much  as,  it  being  dated  the  27th,  it  applied  to  the 
then  current  year  on  the  29th,  in  which  case  the  de- 
fendant has  only  two  daya'  notice.  Doe  d.  Hunt* 
tngtower  v.  CuUiJord,  4  D.  &  R.  248. 

Service  of  a  notice  to  qait  on  a  servant  at  the 
tenant's  dwelling-house,  is  sufficient,  although  the 
tenant  be  not  informed  of  it  till  within  half  a  yearof 
its  expiration,  i^oe  d.  Nevilie  v.  Dunbar,  1  M.  & 
H.  10.  [Abbott] 

Where-  lands  were  devised  to  the  rector  and 
churchwardens  of  a  parish,  and  their  succsFSorsin 
trust, — it  was  bolden  that  lAiotice  to  quit,  requiring 
the  tenant  to  deliver  up  the  premises  to  tite  rector 
and  ekurchwardentfor  the  time  being,  was  insufficient 
Doe  d.  Brooke  v.  FaireUmgh,  6  M.  &  S.  40. 

A  lesse  contained  the  Asual  covenant  to  keep  the 
premises  in  repair.  There  was  alao  a  covenant, 
that  the  landlord  m^ht  go  on  the  premises  to  ex- 
amine their  state  and  condition,  and  to  leave  a  notice 
of  the  want  of  reparation,  for  the  tenant  to  do  the 
same  within  three  months.  There  wss  a  proviso  for 
a  forfeiture,  if  the  covenants  were  not  performed. 

The  Isndlord  left  such  a  notice ;  but  before  the 
expiration  of  the  three  months  he  brought  an  action 
of  ejectment: — the  Court  held,  that  giving  the 
aotice  was  a  waiver  of  the  forfeiture,  and  that  an 
action  of  ejectment  would  not  lie  until  the  three 
montha  had  expired.  Doe  d.  Moreeroji  v.  Menx,  4 
Law  J.K.B.4,  S.C.4B.&  C.  606,8.c.  7  D.  &R.  98. 


Peading  a  notice  to  quit,  an  action  of  ejectment, 
to  recover  premises  for  the  breach  of  the  covenants 
to  pay  rent  and  repair,  cannot  be  maintained,  as  the 
notice  seems  to  be  s  waiver  of  the  forfeiture,  and  a 
continuation  of  the  tenancy.  Doe  d.  Scott  v.  Miller, 
2  C.  &  P.  348.  [Best] 

Where  the  owner  of  premises  gave  notice,  which 
required  that  the  party  in  poesession  should  quit  the 
premises  he  then  occupied  at  Lady^day  next,  it  was 
held  not  to  be  conclusive  evidence  of  a  demise  from 
the  teatstor  to  the  party  in  possession.  Doe  d.  Wit' 
eoektan  v.  Lynch,  2  Chit.  683. 

A  landlord  entered  into  an  agreement  with  a 
tenant,  to  grant  a  lease  of  some  premises  then  oc- 
cupied by  him,  for  a  term,  to  commence  at  a  day 
then  past.  A  lease  was  never  executed.  The 
tenant  paid  the  rent,  according  to  the  agreement ; 
more  than  six  months  prior  to  the  expiration  of  the 
term,  the  tenant  was  served  with  a  notice  to  quit. 
He  held  over,  and  then  he  was  served  with  notice 
that  an  action  of  ejectment  would  be  brought: — the 
Court  held,  that  the  holding  was  such  ss  came 
within  the  meaning  of  1  Geo.  4,  and  that  the  notice 
to  quit  was  a  sufficient  notice  to  give  op  the  posses- 
sion, and,  therefore,  that  the  tenant  was  bound  to 
give  the  undertaking  and  the  security  required  by 
that  statute.  Doe  d.  Angleeey  v.  Roe,  1  Law  J.  K.B. 
§37,  s.  c.  2  D.  &  R.  655. 

Where  the  landlord,  after  notice  to  quit  and  ver- 
dict obtained  in  ejectment,  the  tenant  still  continu- 
ing in  possession,  distrained  for  rent :  Held,  that 
this  afforded  no  ground  for  disturbing  the  verdict  or 
staying  the  execution ;  the  tenant  should  have  dis- 
puted the  distress.  Doe  d.  Holmet  v«  Darby,  8  Taunt. 
538.  8.  c.  2  B.  Mo.  581. 

When  the  Mastar  is  dirsoted  to  ascertain  what 
secarity  ought  to  be  given  by  a  tenant,  ptmaant  to 
1  Geo.  4,  c  87,  a.  1,  £e  Court  at  that  time  ought  to 
fix  the  period  at  which  the  recognisances  are  to  be 
entered  into,  and  if  it  be  not  then  done,  the  Master 
cannot  appoint  a  time.  Doe  d.  Angleua  v.  Brown, 
1  Law  J.  K.B.  150,  s.  c.  2  D.  &  R.  688. 

A  rule  was  granted  against  a  tenant,  under  1  Geo. 
4.  c.  87,  and  it  wss  entitled  Doe  d.  i^e,  v.  Roe.  On 
default,  judgment  was  entered  up,  and  tliat  rule  was 
entitled  Doe  d.  ^e.  v.  A.,  the  name  of  the  tenant ;  and 
the  Court  held  that  it  was  regular.  Doe  d.  Anglesey 
V.  Brpwn,  1  Law  J.  K.B.  245,  s.  c.  3  D.  &  R.  320. 

A  tenancy  for  years,  deteiminable  on  lives,  is  not 
a  holding  for  "  any  term  or  number  of  years  certain" 
within  the  1  Geo.  4,  c.  87,  s.  1.  Doe  d.  Pemherton 
V.  Roe,  5  Law  J.  K.B.  289,  s.  c.  7  B.  &  C.  2. 

A  husband,  by  a  marriage  settlement,  wss  em- 
powered to  grant  leases  for  twenty^one  years,  but 
no  longer,  and  he  granted  a  lease  to  A  for  ninety- 
nine  years,  determinable  upon  lives ;  the  wife  sur- 
vived him,  and  conveyed  the  fee  to  B,  and  the 
conveyance  recited  the  lease  to  A,  who  was  recog- 
nised ss  then  being  tenant  in  possession  of  the 
estate,  at  the  yearly  rent  reserved.  In  an  action  of 
ejectment  by  B,  against  the  sssignees  of  the  lease, 
the  Court  held,  tliat,  the  lease  Iwing  void,  and  the 
rental  being  only  matter  of  description,  no  demand 
of  possession  wss  necessary.  Doe  d.  Biggi  v.  White, 
1  Law  J.  K.B.  170. 

A  lease  contstned  a  proviso,  that  if  the  rent  should 
be  in  arrear  for  twenty-one  days  after  due,  the 
landlord  might  re-enter  without  making  any  demand 
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of  the  rent :  The  Court  lield,  tbat  if  the  reot  were 
in  arrear,  then  the  landlord  could  maintain  an  action 
of  ejectment,  without  making  any  demand  or  en- 
tering on  the  land,  although  there  were  sufficient 
goods  on  the  pronises  to  satisfy  the  rent.  Do9  <£. 
Harrii  r.  Matteri,  t  Law  J.  K.B.  117.  s.  o.  4  D.& 
R.45. 

Where  the  lessor  went  upon  the  land,  and  address- 
ing himself  to  an  under-tenant  said,  *'  I  am  come  to 
demand  rent,"  it  was  adjudged  a  sufficient  demand 
to  sustain  an  gectment  for  a  forfeiture  for  non- 
payment of  rent.  Doe  d.  Brook  ▼•  Bridget,  1  Law 
J.  K.B.  9,  s.  0.  3  D.  &  R.  «9. 

In  ejectment  on  a  clause  of  re-entry  for  non-pay- 
ment of  rent,  if  the  landlord  shews  that  he  was  pre- 
▼ented  hy  the  defendant  from  entering  on  the 
premises  to  distrain,  he  is  entitled  to  recover,  under 
the  sUt  4  Oea  2,  o.  S8,  s.  2,  without  shewing  that 
there  was  actually  no  sufficient  distress  on  the  pre- 
mises. Doe  d,  Chippendale  t.  Dyton,  1  M.  &  M.  77. 
[Tenterden] 

In  a  lease  from  lessee  to  under-lessee,  it  was 
prorided,  that,  if  under-lessee  were  guilty  of  a 
bresch  of  covenant,  lessee  and  lessor  might  enter : 
Held,  that  on  breach  of  covenant  in  the  lease  to 
under-lessee,  ejectment  might  be  maintained  by 
lessee  alone.  Doe  d.  Bedford  and  Wheeler  v.  White, 
6  Law  J.  C.P.  173,  s.  c.  4  Bing.  276. 

(C)  Declaration  and  Servioe. 

The  copy  of  a  declaration  in  ^eotment  was  writ- 
ten on  both  sides  of  the  paper.  The  Court  treated  it 
as  a  nullity,  and  set  aside  the  judgment  against  the 
casual  ejector.  Doe  d»  Mcrrk  v.  Bowdler,  1  Law  J. 
K.B.145. 

A  declaration  of  ejectmeht  may  be  served  on  a 
labourer,  if  he  be  the  tenant  in  possession,  though  he 
pays  no  rent.     Gulliver  v.  5t0(/>,  S  Ken.  511. 

Service  of  declaration  in  ejectment  on  one  of  two 
joint  tenants,  is  good ;  but  if  the  notice  to  appear 
he  addressed  to  one  only  by  name,  it  is  irregular, 
and  will  not  entitle  the  lessor  of  the  plaintiff  to  move 
forjudgment  against  the  casual  ejector.  Deed*  Wil- 
lianuoH  v.  Roe,  3  Law  J.  C.P.  tOi,  s.  c.  10  B.  Mo. 
493. 

A  declaration,  addressed  to  a  person  who  was  not 
the  tenant  in  possession,  but  served  upon  him  who 
really  was  the  tenant,  is  not  sufficient  Doe  d.  Cham^ 
bert  V.  Roe,  6  Lsw  J.  K.B.  324. 

A  declaration  in  ejectment  served  on  the  wife  of 
the  tenant  in  possession,  without  stating  that  it  was 
served  at  the  hnsbsnd's  house,  or  on  the  premises, 
is  insufficient,  and,  therefore,  cannot  support  a  rule 
forjudgment  against  the  casual  ejector.  Right  d, 
Bentall  v.  Wron^,  2  D.  &  R.  84. 

The  service  of  a  declaration  in  ejectment  on  the 
wifeof  the  tenant  in  possession,  her  husband  having 
absconded,  was  bolden  insufficient  to  found  judg- 
ment against  the  casual  ejector.  Doe  d,  Harrison  v. 
Roe,  10  Price,  30. 

Service  on  tbe  daughter  of  the  tenant  on  the  pre- 
mises is  sufficient,  if  she  afterwards  says,  that  she 
delivered  it  to  her  father  before  tbe  Msoign  dsy  of 
the  term.    Doe  v.  Jonett  1  Law  J.  K.B.  117. 

Where  the  tenant  in  possession  was  confined  to 
her  bed-room,  service  of  a  declaration  in  ejectment 
on  her  daughter  held  sufficient,  for  aruls  nut,  where 
tbe  daughter,  bef(»e  theessoign  day  of  the  term,  read 


it  to  her  mother.  Doe  v.  Roe,  1  Law  J.  K«B.  26, 
S.C.  2  D.  &  R.  12. 

An  acknowledgment  of  the  receipt  of  a  deelarm- 
tion  in  ejectment,  must  be  express  that  the  party 
received  it  before  the  essoign  day  of  the  tenn.  Bm 
V.  Roe,  4  Law  J.  K.B.  37,  s.  c.  5  fi.  &  C.  764,  ■«  €. 
8  D.  &  R.  593. 

A  declaration  in  ejectment  being  served  on  the 
servant  of  the  tenant  in  possession,  with  a  subse- 
quent acknowledgment  from  tbe  attorney  of  the 
latter,  that  the  declaration  had  been  received,  is 
sufficient  for  a  rule  ntri.  Doe  d.  TevereU  v.  Smee, 
2  D.  &  R.  5. 

A  declaration  in  ejectment  served  on  the  servant 
on  a  Saturday,  coupled  with  an  acknowledgment  by 
the  tenant  on  a  Sunday,  insufficient  forjudgment 
against  tlie  casual  ejector.  Goodtitle  d.  Mortimer 
V.  Notitle,  2  D.  &  R.  232. 

Motion  for  judgment  against  the  casual  ejectors 
in  two  ejectments.  In  the  first,  the  servioe  was  on 
the  wife  and  every  one  on  the  premises.  In  the 
second,  the  service  wss  on  the  servant. 

The  tenant  acknowledged  that  he  had  received  the 
first  ejectment  before  the  essoign  day. 

In  tbe  second  case,  the  notice  was  directed  to  a 
particular  person,  vis.  Jouph  Jackson  instead  oiJehn 
Jackson,  which  Joseph  Jackson  was,  however,  de- 
signated as  tenant  in  possession.  John  Jackson 
acknowledged  the  service  before  tbe  essoign  day : 
Rule  absolute  in  the  first  ejectment :  RtUeniti  in  the 
second.     Doe  v.  Roe,  3  Law  J.  K.B.  244. 

Service  of  the  declaration  in  ejectment  for  a  whaif 
is  sufficiently  good  if  a  copy  ia  left  with  a  servant 
at  the  wharf,  and  another  at  tbe  house  of  the  tenant, 
which  is  at  some  distance  from  the  wharf.  Doe  v. 
Roe,  1  Law  J.  K.B.  89. 

The  declaration  in  ejectment  was  pushed  through 
a  hole  in  the  shutter  into,  the  house,  because 
the  tenant,  although  he  would  talk  through  an  aper- 
ture in  the  shutter,  kept  the  house  baricadoed,  and 
would  not  take  it.  The  Court  granted  a  rule  to 
shew  cause  why  that  should  not  be  deemed  good 
service,  and  allowed  the  rule  to  be  aerved  in  the 
ssme  manner.  Doe  v.  Roe,  1  L«w  J.  K.B.  157. 

In  ejectment  for  premises  which  had  been  demised 
on  lease  to  one  person,  who  had  underlet  to  otbeis: 
it  was  bolden  to  be  necessarv  to  serve  all  the  under- 
tenants with  a  copy  of  the  declaration.  Where  the 
tenant  of  a  house  locked  it  up  and  quitted  it,  and 
the  landlord  three  months  afterwards  fixed  a  copy 
of  a  declaration  in  ejibtment  to  tbe  door :  It  was 
bolden,  thst  the  service  was  not  sufficient,  but  that 
the  landlord  should  have  treated  it  as  a  vacant  pos- 
sesrion.    Doe  d,  DarUngton  v.  Cock,  4  B.  &  C.  259. 

On  an  affidavit  that  the  house  was  shut  up,  and  that 
three  or  four  separate  applications  had  been  aaade 
there  to  serve  a  declaration  in  ejectment,  but  that 
the  tenant  kept  out  of  the  way,  a  rule  niti  was 
granted,  to  shew  why  the  sticking  the  declaration 
on  the  principal  doors  should  not  be  deemed  good 
service.    Anon,  S  Law  J.  K.B.  237. 

On  an  application  that  a  person  might  he  com- 
pelled to  appear  and  plead  to  an  action,  brought  to 
recover  possession  of  premises  claimed  by  thelessor 
of  the  plaintiff,  as  hetr-st-law,  the  affidavit  suted 
that  no  person  was  in  possession,  and  that  a  copy 
of  the  declaration  had  been  affiled  on  the  outer  door : 
Held,  that  the  heir-at-law  must  take  possession,  snd 
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•erre  th«  abore  pMwm  with  •  eopy  of  tiM  deolum* 
tioD.  Dm  d,  Yewtghuband  ▼.  Rot,  6  B.  Mo.  480. 

Oa  motion  for  jadgmeot  agtintt  the  oaeaal  ejector, 
tbo  aiBdaTit  stated,  that  the  premisea  were  ajp/partntly 
deserted,  aod  that  there  were  not  any  tenants  or 
tenant  in  possession :  Held  saffioient  Anon,  6  Law 
J.  C.P.  48. 

On  an  afidarit  for  jadgment  against  the  oasnal 
ejector,  it  was  sworn  that  the  lessee  had  got  nos- 
ssosion  of  Isnd  under  an  agreement  for  a  bnilaing 
lease,  and  that  he  bad  assigned  bouses  built  thereon, 
and  that  be  (the  assignee)  and  the  ooenpiers  had  been 
served  with  a  copy  of  the  declaration,  and  that  copies 
had  also  been  stuck  on  the  doon  of  the  boose  nn- 
oocupied :  The  Court  ordered  the  rule  to  be  eon* 
fined  to  the  persons  in  thejiossession  of  the  premises, 
and  who  had  been  actually  senred.  Dm  d.  — ^  ▼. 
5  Law  J.  C.P.  107. 

The  4  Geo.  9,  o.  28,  a.  8,  substitutes  the  serriee 
of  a  declaration  in  ejectment,  in  lieu  of  a  formal 
demand  of  rent,  to  Work  a  forfeiture.  And  it  ia  no 
gronnd  of  nonsuit  in  sn  action  of  ejectment,  that  the 
•errice  of  the  declaration  is  on  a  day  sobseqnent  to 
that  of  the  demise  to  John  Doe,  if  it  appears  that 
there  is  rent  in  arrear,  and  no  distress  on  the  pre- 
mises at  the  time  the  declaration  is  senred.  Do*  d, 
Lawr$He9 r,  ShatBerou,  3  B. &  C.  75t, s.  c.  5  D. &  R. 
711. 

(D)  Notice  to  appear,  and  Appearance. 

A  notice  to  appear  in  ejectment,  directed  the  te- 
nant's appearance  m  iigkt  dayt  of  St»  Hilary,  instead 
of  in  Hitary  term  generally:  Held,  that  the  notice 
was  a  nnlUty ,  and  Sierefore  final  judgment  conld  not 
be  aigoed,  but  the  party  must  bring  a  fresh  eject- 
ment. Lackland  d.  Bowling  ▼.  Badlamd,  8  B.  Mo.  79. 

In  all  country  ejectments  which  shall  be  serred 
before  the  esaoign  dsy,  either  of  Michaelmas  or 
Easter  term,  the  time  for  the  sppearance  of  the 
tenant  in  posseaaion  must  be  within  four  days  afler 
the  end  of  such  Micbselmaa  or  Easter  term,  and 
must  not  be  postponed  until  the  fourth  day  after  the 
end  of  Hilary  or  Trinity  term  next  reapectirely 
following.  Beg.  Gfn.  5  B.  Mo.  697,  2  B.  &  B.705. 
4  B.  &  A.  539. 

Tenants  in  possession  ineonntry  ejectments, served 
before  the  essoign  of  Michaelmas  or  Easter  term, 
must  appear  witbin  four  days  after  the  end  of  soefa 
term.     JKeg.  Oen,  9  Prios,  299. 

(£)   CONSENI^RULB. 

In  actions  of  ejectment,  the  common  consent  rale 
extends  to  compel  the  defendant  to  specify  for  what 
premises  he  intends  to  defend,  and  to  admit  pos- 
session by  himself,  or  tenant,  at  the  time  of  ser- 
riee of  the  declaration  in  ejectment.  Reg,  Gen*  9 
Price,  299. 

It  being  contrary  to  the  meaning  of  the  common 
consent  rule,  to  put  the  plaintiff  to  proof  of  the  de- 
fondant  being  in  possession,  it  is  ordered,  that  from 
henceforth  the  defendant  shall  specify  in  the  consent 
rule  for- what  premises  he  intends  to  defend,  and 
shall  confess  upon  the  trial  that  tbe  defendant  (if 
he  defends  as  tenant,  or  in  case  he  defends  as 
landlord,  that  his  tenant)  was,  at  tbe  time  of  the 
service  of  the  declaration,  in  possession  of  such  pre- 
misep ;  end  thstif  upon  the  trial  the  defendant  shall 
not  confess  such  possession,  aa  well  as  lease,  entry. 


and  ouster,  whereby  the  plaintiff  shall  not  be  able 
further  to  prosecute  his  suit  against  the  said  defen- 
dant, then  no  costs  shsll  be  allowed  for  not  further 
prosecnting  the  same,  bnt  the  said  defendant  shall 
pay  costs  to  tbe  plaintiff.  Reg,  Oen,  5  B.  Mo.  310, 
2B.&B.  470,  4B.  fie  A.  19. 

Where,  upon  an  ejectment  against  the  tensnt  in 
possession,  who  came  into  poasession  as  tenant  of 
the  lessor  of  the  plaintiff,  a  third  person,  having  an 
adverse  title,  entered  into  a  consent  rule,  to  defend 
aa  landlord,  the  Court  discharged  tbe  consent  rule 
with  costs.  Doi  d,  Horton  v.  Rhyi,  2  Y.  &  J.  88. 

(F)  Pleadings  and  Evidence. 

It  is  enacted,  by  the  59  Geo.  3,  c.  12,  s.  17, 
*'  that  in  all  actiona  and  indictments  respecting 
parish  lands,  it  shall  be  sufficient  to  name  the  chnrob- 
wardens  and  overseers  of  the  poor  for  the  time 
being,  describing  them  as  the  oborchwardena  and 
overseers  of  the  pariah  for  which  thev  act,  and 
naming  such  pariah.*'  In  an  action  of  ejectment, 
the  demises  were  Isid  in  one  set  of  counts,  in  gene- 
ral words,  by  the  churchwardens  and  overseeia :  and 
in  another  set,  by  several  persons  by  name,  without 
any  description  of  their  offices:  Held,  afler  Tor- 
dict,  tbe  objection,  if  any,  was  cured.  Doe  v. 
Harper,  1  Law  J.  K.B.  171,  s.e.  2  D.  &  R.  708. 

In  ejectment  by  the  lessor  of  the  plaintiff,  aa  heir- 
at-law  of  the  person  last  seised :  Held,  that  it  was 
not  necessary  for  him  to  prove  that  be  was  bom  in 
wedlock ;  and  that  general  reputation  of  the  mar- 
riage of  his  parents  wss  sufficient,  although  his 
father  was  still  alive.  Doe  d.  Fleming  v.  Flommg, 
5  Law  J.  C.P.  169,  a.  c.  4  Bing.  266. 

Where  an  incumbent  was  presented  upon  the  ces- 
sion of  the  former  incumbent, — it  was  holden,  that 
the  recital  of  the  cession  in  the  letters  of  institu- 
tion was  ffrimd  facie  evidence  of  the  cession  having 
been  duly  made,  without  other  proof  of  formal  resig- 
nation, and  therefore  sufficient  to  support  sn  eject- 
ment. Doe  d.  Kerby  v.  Carter,  1  R.  &  M.  257. 
[Litdedale] 

The  preaumption  of  law,  that  waste  land  on  the 
aide  of  the  highway  is  the  property  of  the  owner  of 
the  adjoining  soil,  is  applicable  to  copyholders  as 
well  as  freeholders ;  and  is  good  prtmd  facie  evi- 
dence of  the  title  of  such  owner,  in  an  action  of 
ejectment  for  the  recovery  of  that  land.  Doe  r, 
Peany,  5  Law  J.  K.B.  310,  s.  c.  7  B.  &  C.  304. 

A  lessee  who  refuses  to  take  as  tenant  under  a 
lease,  cannot  set  op  that  lease  to  defeat  the  leaser  in 
an  aetion  of  ejectment  Doe  d,  Fentiman  v.  Ftrgo, 
4  Law  J.  K.B.  283. 

A  tenant  may  ahew  that  his  landlord's  title  has 
terminated,  where  an  action  of  ejectment  is  brought 
by  the  latter  against  tbe  former ;  but  where  sn  ae- 
tion of  ejectment  was  brought  by  the  reversioner, 
whose  interest  was  the  same  as  tbst  of  the  tenant 
for  life,  and  tbe  tenant  for  life  had  paid  rent  to  the 
reversioner :  Held,  that  he  could  not  shew  that  tbe 
reversioner's  interest  bad  terminated,  but  he  might 
shew  some  antecedent  title  in  tlie  person  under  whom 
he  claimed  to  hold.  Doe  d.  Cotmere  v.  Whitroe, 
1 D.  &  R.  N.P.C.  1.  [Abbott] 

Where  a  truatee  has  possession  of  tbe  counterpart 
of  a  lease,  and  refuses  to  produce  it,  the  Court  will 
grant  a  role  to  shew  cause  why  an  attested  oopy, 
being  annexed  to  the  notice,  under  1  Geo.  4.  o.  87, 
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■boold  not  be  laiBeieiit.      Doe  d.  Tidd  t.   Rm, 
1  Law  J.  K.B.  6. 

In  ejectment  on  a  forfeitore,  occtsioned  bjr  tbe 
non •performance  of  •  covenant  in  a  lease,  eridenoe 
of  tbe  omisBion  to  comply  witb  tbat  coTonant  abould 
be  given ;  as,  if  it  be  for  tbe  non-payment  of  rent,  a 
demand  must  be  sbewn.  Dm  d.  Chandleu  v.  Robtan, 
3  C.  &  P.  S46.  [Abbott] 

Tbe  attorney  for  tbe  lessor  of  tbe  plaintiff  in 
ejectment,  obtained  from  tbe  defendant  an  existing 
lease  to  bim,  of  tbe  premises  in  question,  for  tbe 
purpose  of  preventing  tbe  defendant  from  setting  it 
up  as  a  defence  to  tbe  action,  and  afterwards  pro- 
duced it  at  tbe  trial,  pursasnt  to  notice  from  tbe  de- 
fendsnt :  Held,  tbat  ne  bad  tbereb^  admitted  tbe 
▼alidity  of  tbe  lease,  and  tbat  it  migbt  be  read  in 
•▼idence  on  tbe  part  of  tbe  defendant,  witboat  proof 
of  its  execution.  Doe  d*  TyndaU  t.  Hemming, 
6  B.  &  C.  «8,  S.C  9  D.  &  R.  15. 

Under  a  power  to  lease,  reserving  tbe  ancient 
and  aooustomed  duties,  &c.,  and  so  as  tbere  be  con- 
tained a  power  of  re-entry  for  non-payment  of  rent, 
&c.,  a  lease  baving  been  executed,  reserving  s  re- 
entry in  case  tbe  rent  should  be  in  arrear  for  fifteen 
days,  and  tbere  sbould  be  no  suflBcient  distress  on 
tbe  premises.  Held,  tbat  upon  a  trial  in  ejectment 
by  tbe  reversioner  against  tbe  lessees,  evidence 
was  properly  admitted,  and  introduced  into  tbe 
special  verdict,  tbat  tbe  usual  form  of  lessee  of  tbe 
lands,  subject  to  the  power  before  and  after  tlie  date 
of  tbe  setdement  creating  tbe  power,  was  similar  as 
to  tbe  reservation  of  rent,  and  tbe  proviso  for  re- 
entry in  case  of  non-payment  to  tbe  lease  in  ques- 
tion.    Smith  T.  Earl  if  Jertey,  5  Bligh,  S90. 

Where  tbe  defendant  inclosed  and  built  a  cottage 
on  land  which  was  parcel  of  the  waste,  and  afier  en- 
joying the  same  for  thirty  years  without  payment  of 
rent,  paid  6/.  rent  to  tbe  owner  of  tbe  adjoining  land 
on  three  several  occasions, — ^in  ejectment  it  was 
bolden,  tbat  tbe  three  successive  psyments  of  rent 
were  conclusive  of  an  acknowledgment  that  he  was 
tenant  by  permission. — Semble  aliter,  if  tbe  defen- 
dant bad  only  made  one  payment  of  6i.,  for  it  might 
be  considered  that  he  paid  it  in  ignorance  of  bis 
right*  Doe  <£.  JMhtm  v.  Wilkinton,  S  B.  &  C.  419, 
s.  c  a  D.  &  R.  273. 

Where  tbe  vendee  of  a  term,  under  an  execution, 
brought  an  ejectment, — it  was  bolden  sufficient  to 
produce  tbe  j^.  fa.  without  producing  a  copy  of  the 
judgment.  'Doe  d.  Batten y,  Murleu,  6  M.  &  S.  110. 

In  an  action  of  ejectment,  touching  the  freehold  of 
a  testator,  bis  executor,  who  takes  a  pecuniary  benefit 
under  tbe  will  in  respect  of  tbe  personalty,  is  never- 
theless a  competent  witness  to  support  the  will  as  to 
tbe  freehold.  Dor  d.  Wood  ▼.  Teague,  4  L^w  J. 
K.B.  261,  s.  c.  5  B.  &  C.  355,  s.  c.  8  D.  &  R.  63. 

In  ejectment,  the  collector  of  taxes  having  charged 
himself  with  having  received  a  certain  aum  of  J  Y, 
is  evidence  to  shew  that  J  Y  is  tensnt.  Doe  d. 
Smith  V.  Cartmrigkt,  1  C.  &  P.  218.  [Abbott] 

(G)  Judgment. 

Where  in  ejectment  A  was  admitted  to  defend 
alone  as  landlord,  and  died  before  the  termination  of 
the  action,  having  devised  all  his  real  estates  to  B, 
and  the  Statute  of  Limitations  prevented  tbe  lessor 
of  the  plaintiffs  from  bringing  s  fresh  ejectment,  tbe 
Court  gare  him  leave  to  sign  judgment  against  the 


oasod  ejeetor  in  the  old  rait,  and  issue  axeeiition 
thereon,  unless  B  would  appear  and  defend  the  action 
as  landlord.    Doe  d.  Grubb  v.  Grubb,  5  B.  &  O.  467. 

A  tenant  in  poraession  in  ejectment,  baving  un- 
dertaken to  appear  and  take  short  notice  of  trial, 
did  not  do  so,  nor  offer  any  defence,  on  which  final 
judgment  was  signed,  and  the  lessor  of  the  plainttlT 
was  afterwards  served  with  s  writ  of  error,  tbe  Court 
allowed  bim  to  take  out  execution  on  his  judgment 
against  tbe  casual  ejector.  Doed.  Morgan  t.  fVu6y, 
3  Law  J.  C.P.  322,  s.  c.  3  Bing.  169. 

An  interlocutory  judgment  signed  in  an  action  of 
ejectment,  will  be  set  sside,  so  as  to  defeat  a  writ 
of  possession,  on  the  ground  that  the  attoner  bad 
made  an  affidavit,  staling  that  the  landlord  and 
tenant  had  instructed  bim  to  enter  an  appearance, 
which  be  bad  omitted  to  do,  owing  to  cireumstaaeas 
which  had  personally  affected  him ;  and  atating  that 
be  believed  the  parties  bad  a  good  defence  without 
adding  "  on  the  merits."  Doe  d,  Shaw  v.  Roe,  13 
Price,  260. 

In  ejectment  after  judgment  against  tbe  casual 
ejector,  tbe  Court  set  it  aside  on  payment  of  ooals, 
where  tbere  bad  been  no  trial,  in  <»der  to  let  the 
landlord  in  to  try  his  right  on  tbe  merits,  be  having 
bad  no  notioe  given  by  the  tenant  in  possession  of  tbe 
proceedings,  and  therefore,  no  trial  on  tbe  merits. 
Doe  d,  Ingram  v.  Aoe,  11  Price,  507. 

If  judgment  be  signed  against  tbe  casual  ejector, 
in  consequence  of  the  tenant  not  having  given  tbe 
landlord  notioe  of  tbe  proceedings ;  and  the  Court 
set  it  sside  on  payment  of  costs ; — ^thej  will  not 
entertain  a  rule  obtained  by  tbe  landlord,  calling  on 
tbe  tenant  to  shew  cause  why  he  should  not  pay  tbe 
costs  of  signing  the  judgment,  the  proper  remedy,  it 
seems,  being  bj  action.  Doe  d.  Jj^ram  t.  Roe,  11 
Price,  507. 

Judgment  against  the  casual  ejector  cannot  be  ob- 
tained in  a  subsequent  term,    ilium.  2  Ken.  272. 

Tbe  Court  set  sside  a  judgment  in  ejectoMUt, 
which  bad  been  aigned  through  the  mistake  of  an 
attorney,  on  payment  of  eoats.  Doe  ▼•  Roe,  1  Ken. 
380. 

Tbe  Court  will  set  aside  a  judgment  on  an  action 
of  ejectment,  where  it  has  been  prematurely  signed. 
Doe  V.  Hedget,  4  D.  &  R.  393. 

In  an  action  of  ejectment  it  is  unnecessaij  to 
produce  tlie  foitea  at  the  period  of  signing  judg- 
ment of  nonsuit ;  and  it  seems,  that  if  tbe  defendant 
in  ejectment  does  not  sppesr  to  oonfess  lease,  entry, 
and  ouster,  and  is  in  eonsequenee  nonsuited,  judg- 
ment msy  be  signed  on  the  first  day  of  the  following 
term,  and  that  a  writ  of  possession  msy  be  aned  o«t 
on  the  same  day.  Doe  d,  Daviee  anti  Wife  v.  Roe, 
1  Law  J.  K.B.  57,  s.  c.  1  B.  &  C.  118,  s.  c.  2  D.  & 
R.  229. 

Where  judgment  was  given  in  ejectment  for  a 
messuage  "  and  tenement,"  it  was  held  to  be  good, 
as,  although  ejectment  lay  not  for  a  *'  tenement"  by 
name ;  yet  the  objectionable  phrase  being  in  a  count 
in  which  there  waa  a  good  description,  the  judgment 
wss  held  to  refer  to  the  good  desoription.  Dae  d* 
Lawrie  v.  DybaU,  6 Law  J.  K.B. 317,  s.c  8  B.&C. 


70. 


(H)  Execution. 


Where  landlord  defends,  and  a  verdict  and  judg- 
ment are  obtained  against  him  in  ejectment,  thorn 
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i«  no  neoesnty  for  any  further  order  of  the  Coart,  to 
eoable  the  plaintiff  to  sup  out  execution.  Dot  d. 
Lucy  r.  Bennett,  4  B.  &  C.  897,  s.c.  7  D.  fit  R.  ^61 . 

(I)  Costs. 

The  Court  will  not  stay  proceedings  in  a  writ  of 
right,  until  the  costs  of  a  fonnpr  action  of  ejectment 
between  the  same  parties,  and  for  the  recovery  of  the 
same  premises,  are  paid.  Chatjield  and  wife,  de- 
nutndanti;  Souier,  tenant,  9  Law  J.  C.P.  2S1,  s.  o.  3 
Bing.  167. 

If  the  Court  see  that  injustice  has  been  done  to  a 
poor  man  in  an  action  of  ejettment,  they  will  not 
order  him  to  pay  the  costs  before  be  proceeds  in 
another  action  of  ejectment.  Doe  d,  Reee  r.  Thomas, 
t  Law  J.  K.B.  94,  s.c.  4  D.  &  R.  145,  s.  o.  2  B.  & 
C.61f«. 

Wherein  an  action  of  ejectment  the  lessor  hanog 
died  after  the  commission  day  of  the  assises,  but 
antecedent  to  the  trial,  at  which  the  Judge  directed 
a  nonsuit:  Held,  that  under  the  consent  rule  the 
executor  of  the  lessor  was  not  liable  to  pay  costs. 
Dae  d.  Pain  r,  Grundy,  1  Law  J.  K.B.  117,  s.  o.  1 
B.  &  C.  «84,  s.  c  S  D.  &  R.  457. 

A  reference  will  not  be  ordered  to  be  made  to  the 
prothonotary,  for  him  to  take  an  account  of  monies 
reeeirable  by  the  lessor  of  the  plaintiff,  in  respect  of 
annuities,  or  to  ascertain  the  ooets  in  an  action  of 
ejectment.    Doe  d,  Johnton  t.  Am,  6  B.  Mo.  931. 


ELECTION. 

£See  Devise,  Legacy,  and  Parliament.] 

The  right  of  election  vests  where  a  person  has  an 
interest  independent  of  the  testator,  who  gives  to 
such  person  a  bene6t  on  condition  of  the  former 
right  being  relinqoiabed,  in  which  case  the  party  is 
entitled  to  know  the  precise  value  previous  to  elect- 
ing.    PigiAt  V.  BagUy,  1  M.  &  Y.  569. 

An  actual  election,  and  a  dnty  to  elect,  are  not 
synonymous,  and  a  party  can  never  be  held  ro  have 
actually  elected  unless  it  can  be  collected  from  the 
circumstances  that  there  was  a  distinct  apprehension 
in  his  mind  that  be  was  bound  to  elect,  and  that  his 
particalar  actn,  alleged  to  constitute  the  election, 
were  intended  by  him  to  have  that  effect  Edwarde 
V.  Mergam,  M'Clel.  541. 

Where  a  testator  had  directed  his  executors  to 
sell  whatever  real  estates  he  might  die  possessed  of, 
and  having  given  benefits  to  bis  hsir-at-law,  after- 
wards scqoired  other  land:*, — it  was  holden,  that  the 
heir  was  not  bound  to  elect.  Back  v.  Kett,  1  Jac. 
554. 

It  is  for  the  widow  to  elect  whether  she  will  have 
her  dower,  or  take  under  the  will.  Diehaon  v.  Ao- 
binwn,  1  Jac  505. 

If  a  moiety  of  gavelkind  lands  be  devised  by  a 
testator  to  his  wife,  and  to  A  and  B  in  trust,  for  and 
during  her  widowhood,  and  the  other  moiety  be  de- 
vised to  his  children : — the  wife  must  elect  whether 
•be  will  take  under  the  devise,  or  claim  her  dower. 
Robert*  V.  Smith,  1  S.  &  S.  515. 

A  te«tator  bequeathe  to  iiis  wife  an  annuity  charged 
on  his  lands  at  S,  with  puwer  of  distrt'ss  and  entry ; 
attd,  subject  to  annuities  and  legacies,  he  devises 
Mid  bequeaths  all  his  real  and  personal  estate  to 


tnistees,  upon  trust  to  manage  the  farm  then  in  his 
possejision,  (which  consisted  of  the  greater  part  of 
his  estate  at  S,)  and  to  manage  and  let  the  residue 
of  the  real  estate,  and  apply  the  rents  as  therein 
mentioned  :  Held,  that  the  widow  must  elect  be- 
tween the  benefits  g^ven  her  by  the  will,  and  her 
dower.     Roadley  v.  Dixon,  5  Law  J.  Chano.  170. 

A  testator  bequeathed  to  his  wife  during  her  life, 
four-sevenths  of  the  income  of  his  general  residuary 
estate,  in  which  he  intended  to  include  a  Scotch 
heriuble  bond,  but  the  infant  heir  having  elected, 
under  the  order  of  the  Court,  to  claim  against  the 
will,  took  that  bond  by  his  legal  title,  subject  to  the 
widow's  right  to  terce :  Held,  that  the  widow  must 
elect,  and  that  although  disappointed  of  the  four- 
sevenths  of  the  interest  of  the  bond  debt,  which  the 
testator  meant  her  to  enjoy » she  most,  if  she  olsimed 
what  he  had  effectually  bequeathed  to  her,  bring  in 
her  part  to  increase  the  genersl  residuary  estate. 
Reynoldg  v.  Torin,  1  Ross.  199. 

Previous  to  marriage,  the  intended  wife  settles 
freeholds  snd  leaseholds  in  such  a  manner  that  the 
husband  takes  nothing  beyond  an  equitable  life-estate 
in  them,  except  in  the  event  of  her  dying  in  his 
lifetime  without  making  any  appointment ;  he,  by 
another  deed  of  the  same  date,  gives  her  a  life  in- 
terest in  bis  estates ;  afterwards,  by  his  will,  having 
devised  to  ber  his  estates  for  her  life,  and  bequeathed 
to  her  other  benefits,  he  directs,  that  what  he  has 
thus  devised  and  bequeathed  to  her,  shall  be  in  satis- 
iaction  of  all  claims  upon  bis  estates  and  property 
that  she  may  have  under  the  settlement  made  by 
him  previous  to  marriage,  or  in  any  other  manner : 
Held,  that  this  proviso  does  not  raise  a  case  of  elec- 
tion against  the  wife  with  respect  to  what  was  origi- 
oaily  her  own  property ;  and  that  she  may  take  all 
the  benefits  given  ber  by  the  will,  and  retain  a  lease- 
hold, part  of  her  own  estate,  which  her  husband  was 
bound  to  renew,  but  had  renewed  in  his  own  name. 
Coleman  v.  Jouet,  6  Law  J.  Chauc.  16. 

A  testatrix  having  under  her  marriage  settlement 
a  power  to  appoint  among  children,  appointa  by  her 
will  a  part  of  the  fund  to  grandchildren,  and  gives 
benefits  to  those  who  would  take  in  deAinIt  of  ap- 
pointment: Held,  that  those  who  can  defeat  this 
undue  appointment  must  elect  between  their  claims 
under  the  marriage  settlement,  and  the  benefita  given 
them  by  the  will.  Pre$cott  v.  Edmundt,  4  Law  J. 
Chanc.  111. 

Where  parties  having  a  right  to  elect  between  two 
titles,  under  one  of  which  they  are  tenants  for  life, 
and  under  the  other  tenants  in  fee  simple,  continued 
in  possession  for  forty-three  years,  and  executed 
deeds  reciting  that  they  held  under  the  former  title: 
Held,  that  their  heir-at-law  was  precluded  from 
claiming  the  fee  under  the  latter.  Dillon  v.  Parker, 
1  Jac.  505. 

The  principle  of  election  does  not  apply,  where  a 
testator  has  not  in  form  given  property  which  belongs 
to  others,  hut  only  alludes  to  it  as  devoted  to  a  pur- 
pose to  which  he  had  appropriated  it,  but  to  which 
he  had  no  power  to  appropriate  it.  Attorney  Gene- 
ral V.  the  Earl  o/Lontdale,  5  L«w  J. Chanc.  99,  s.  c. 
1  Sim.  105. 

A  testatrix  directed  all  the  copyholds  which  were 
then,  or  might  thereafter  be  vested  in  her,  to  be 
sold,  and  distributed  a  fund,  of  which  the  proceeds 
of  this  sale  were  to  form  part,  among  her  three 
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children  :  daringr  her  life,  she  was  in  the  posaeasion 
of  some  copyholds,  which  it  was  erroneoasly  sup- 
posed had  passed  to  her  under  her  husband's  will : 
after  her  death,  the  eldest  son  recovered  them  in 
ejectment,  as  customary  heir  of  bis  father :  Held, 
tbat  be  was  not  to  be  put  to  elect  between  his  legal 
right,  as  customary  heir,  and  the  benefits  giveo  him 
by  the  testatrix's  will.  Biomart  r.  Playm-,  5  Law 
J.  C.P.  74. 


ELEGIT. 


An  elegit  does  not  inclnde  copyhold  lands.  MrnrU 
T.  JoMi,  3  P.  &  R.  603»  s.o.  2  B.  &  C.  94t. 

Under  a  second  elegit,  the  residue  of  the  lands 
cannot  be  extended,  but  only  a  moiety ;  and  if  the 
residue  be  extended,  it  is  void,  and  an  application  to 
set  the  same  aside  is  unnecessary.  Marrii  r,  Jorut, 
2  fi.  &  C.  f4«,  8.C.  S  D.  &  R.  603. 

Posseasioo  was  taken  of  lands  under  an  elegit  It 
was  alleged  that  more  money  had  been  received  than 
tbe  amount  of  the  judgment. 

The  Court  referred  it  to  the  Master,  to  ascertain 
the  amount  of  the  money  received ;  and  ordered  the 
plaintiff  to  restore  the  lands,  if  he  had  received  all 
that  was  due  to  him.  Prtcs  v.  Vartuy,  3  Law  J.  K.B. 
107,  S.&  3  B.  &  C.  733,  s.c.  5  D.  &  R.  619. 

The  teststor  devised  lands  to  M  J  for  life ;  then  to 
the  use  of  Lord  Dude  and  T  £,  in  trust  f(»  W  J  for 
life  ;  and,  after  the  death  of  W  J,  for  R  £  C  for 
life,  remainders  over;  with  a  declaration  that  the 
testator  had  so  limited  the  estate  to  the  use  of  the 
trustees,  to  the  intent  that  the  legal  estate  so  vested 
in  thes^  might  support  the  several  contingent  Umita* 
tions  subsequent  to  the  estate  limited  in  trust  for 
W  J.  In  Esster  term  1815,  the  plaintiff  recovered 
a  judgment  against  R  £  C,  which  judgment  was  re- 
vived by  tei.  Ja,  in  Hilary  term  1836,  and  execu- 
tion by  elegit  issued  thereon  in  April  following.  In 
December  1825  the  trustees  made  a  conveyance  of 
R  £  C*s  interest  for  the  benefit  of  his  creditors : 
Held,  tbat,  the  legal  estate  being  in  the  trustees  at 
the  time  of  the  judgment,  and  they  having  conveyed 
it  before  execution  sued,  it  could  not  be  taken  by- 
virtue  of  the  elegit.  Harrii  v.  Pugh,  5  Law  J.  C.P. 
189,  B.  c  4  Bing.  335. 

Where  an  elegit  is  not  awarded  within  a  year  and 
a  day  after  judgment  has  been  obtained,  a  icirefaeUu 
is  necessary.    Ruttaitd  v.  Neumham,  t  Chit.  384. 


EMBEZZLEMENT. 

[See  Stat  7  &  8  Geo.  4,  o.  f  9,  ss.  47,  49.] 

A  journeyman  who  is  in  the  habit  of  receiving 
money  on  his  master's  account,  is  as  such  within 
the  embezzlement  act,  39  Geo.  3,  c.  85.  lUx  v. 
Barker,  1  D.  &  R.  N.P.C.  19. 

If  a  servant  generally  employed  by  his  master  to 
receive  sums  of  one  description  and  at  one  place 
only,  is  employed  by  him  in  a  particular  instance  to 
receive  a  sum  of  a  different  description,  and  at  a  dif- 
ferent place,  this  latter  sum  is  to  be  considered  as 
received  by  him  by  virtue  of  his  employment    He 


fills  the  character  of  servant ;  and  it  is  by  being  em« 
ployed  as  servant  that  he  receives  the  money.  Rex 
V.  Smith,  1  R.  &  R.  C.C.R.  516. 

The  servant  to  several  partners,  is  the  servant  to 
each,  ^B  well  as  to  them  all ;  therefore,  if  he  embea- 
sle  tbe  property  belonging  to  one  of  them,  he  may 
be  charged  as  his  servant  Rex  v.  Ltech,  3  Stark.  70* 
[Bavley] 

It  a  clerk,  on  receiving  money  on  his  mastsr's  ac- 
count, fraudulently  secretes,  makes  away  with,  or 
converts  notes  to  his  own  use,  he  is  guilty  of  an  em- 
bezilement,  though  he  afterwards  places  them  to 
his  master's  account,  to  supply  another  deficieaoT. 
Rejc  V.  Hall,  3  Stark.  67.  [Bayley] 

It  is  unsettled,  whether  the  offence  of  embesile- 
ment  is  constituted  by  a  clerk  receiving  money»  and 
appropriating  it  to  his  own  use,  where  receiving^ 
money  is  no  part  of  his  employment  R$s  t.  Wei- 
limgi,  1  C.&  P.315.  [Park] 

The  statute  of  59  Geo.  3,  c.  63,  for  preventing  the 
embezzlement  of  securities,  by  agents  &c«,  ^pliea 
only  to  peraons  to  whom  such  securities,  &e«  are 
entrusted,  in  the  exercise  of  their  function  or  busi- 
ness. Rex  V.  Prince,  9  C.  &  P.  517,  s.  c.  1 M.  &  M. 
f  L  [Abbott] 

Where  a  saving  bank  had  been  fonned  by  the  de- 
fendant, consisting  of  130  members,  each  of  whom 
paid  a  weekly  subscription,  and  the  defendant,  after 
receiving  from  the  subscribers  their  deposits,  ab- 
sconded. Held,  not  to  be  *'  an  agency,"  or  "  keep- 
ing for  safe  custody,"  within  52  Geo.  3,  c  63.  The 
indictment  having  charged  the  prisoner  with  em- 
bezzling the  total  amount  paid  by  the  prosecutrix ; 
whereas  it  appeared  that  she  never  had  more  than 
one  weekly  payment  in  her  hands  at  a  time— this 
was  held  a  taul  variance.  Rex  v,  Haeom,  1  D.  & 
R.  N.P.C.  22. 

The  articles  apeciBcally  embezzled  ought  to  be  set 
out  in  the  indictment :  hence,  where  an  indictment 
on  the  39  Geo.  3,  c.  85,  against  a  servant  for  em- 
bezzlement, stated,  that  he  "  took  and  received,  on 
account  of  his  master,  divers  sums  of  money,  amount- 
ing in  the  whole  to  a  large  sum  of  money,  to  wit, 
the  sum  of  10/.  and  afterwards  embezzled  the  same," 
— it  was  holden,  too  uncertain.  Rex  y,  Fiower, 
5  B.  &  C.  736,  s.  c.  8  D.  &  R.  512. 

If  a  prisoner,  indicted  for  embezzlement,  does  not 
know  Uie  specific  acta  of  embezzlement  intended  to 
be  charged  against  him,  he  should  apply  to  the  pro- 
secutor  for  a  particular  of  the  charges ;  and  if  it  be 
refused,  the  Judge  will,  on  motion,  supported  by 
proper  affidavits,  grant  an  order  for  anch  particular 
to  be  ffiven,  and  postpone  the  trial,  if  ueceaaery. 

Such  particular  ought,  at  least,  to  state  tbe  names 
of  the  persons  from  whom  the  money  is  alleged  to 
have  beian  received. 

It  was  the  duty  of  a  clerk  to  receive  moniea  daily 
at  N,  to  enter  all  such  monies  so  received  in  a  book, 
end  to  remit  the  smouot  weeklv  to  L.  His  entries 
were  all  correct,  and  admitted  the  receipt  of  all  the 
monies ;  but  he  did  not  remit  them  to  L,  as  was  bis 
duty.  Held,  no  embezzlement.  Rex  v.  Edmea^d 
Ho^gMfi,  3  C.  &  P.  422.  [Vsnghsn] 

To  support  sn  indictment  for  embesalement,  a  re- 
ceipt on  unstamped  paper  is  not  admissible.  Rex  v. 
Hall,  3  Stark.  67.  [Bayley] 

On  an  indictment  agsinst  a  steward  for  embaaria- 
nant,  proof  of  his  aottng  as  audi  ia  oatabUahad  by 
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eridenoB  that  he  rtceiTed  the  money  in  that  capa* 
citT.    Rm  r.  BmcoU,  1  C.  &  p.  310.  [Park] 
Where  an  mdietment  for  embealiiig  corporatioQ 


dians  of  the  poor  of  taoae  pariahea  :" — itwaahoTden, 
that  the  former  deecriptioD  waa  incorrect.  JtUg  r, 
BiocaU,  1  R.  &  Bi.  C.C.R.  15. 


ENGINEER. 

A,  an  engineer,  emplored  by  B,  is  liable  to  C  for 
any  injoiy  done  to  him,  by  the  worka  which  he  hsa 
conatructed  on  the  premiaea  of  B,  aa  long  aa  they 
are  nnder  hia  management  or  controaf.  Wittt  v. 
Hague,  1  Law  J.  K.B.  9,  a.  c.  t  D.  &  R.  39. 

It  aeemai  that  althongph  the  mapa  &c.  of  an  engi- 
neer may  be  incorrect,  yet  he  ia  entitled  to  a  remv- 
neration  for  joamiea  made  reapecting  them.  Tayhfr 
▼.  Higgiui,  1  Law  J.  K.B.  19. 

An  engineer  ia  not  to  be  inflaenced  by  the  reeolt 
of  the  ezperimenta  of  othera  given  to  him  bj  hia  em- 
ployer,  aince  it  ia  hia  daty  to  aacertain  the  end  re- 
quired by  hia  own  eirperimenta.  Montypminy  ▼• 
Hatttand,  fi  C.  &  P.  378.  [Beat] 

If  an  engineer,  employed  to  make  an  eatimate  of 
the  expenae  of  intended  worka,  m^ea  a  very  low 
calculation,  and  thereby  inducea  peraona  toaubaeribe 
who  would  not  otherwiae  do  it ;  upon  thia  eatimate 
turning  out  to  be  incorrect,  either  from  negligence 
or  want  of  akill,  he  ia  not  entitled  to  any  compen- 
aation.  M^utfpenny  t.  Hartland,  f  C.  ft  P.  378. 
[Beat] 


ENTAIL. 


A  pnrauer  aaaerting  in  an  action  of  dtektratur  a 
right  unlimited-iiar  of  landa  haa  power  to  execute, 
and  ia  bound  by  a  deed  of  entail  reatricting  hia  ea- 
tate  to  a  life-rent.  Hoickkis  7,  Diekton,  S  Bligh, 
303. 


EQUITY. 
[See  Practice.] 

If  a  party  losea,  by  hia  own  negligence,  the  benefit 
of  hia  legal  remedy,  that  doea  not  entitle  him  to  the 
aMiatance  of  equity.  Drtwry  r,  Bafuit,  5  Law  J. 
Chanc.  47. 

The  Court  will  not  interfere  on  behalf  of  a  plain- 
tiff, who  daima  relief,  not  tbroagh  direct  eqoitiee  of 
hia  own,  but  indirectly  through  uie  equitiea  of  other 
partiea,  on  which  equities  thoae  partiea  themaelvea 
do  not  inaiat.  Robinrti  ▼.  Bry<n,  3  Law  J.  Chanc* 
130. 

A  bill  will  not  lie  tocompel  a  rector  to  raaign  in 
Ikvour  of  another  in  compliance  with  a  coreoant  for 
that  purpoee.    Neudigate  t.  Heipt,  6  Mad.  133. 

The  reference  by  a  court  of  equity  to  a  court  of 
law,  ia  according  to  the  ooorae  of  a  court  of  equity, 
and  ought  not  to  be  impeached.  LantdowM  ▼.  Lant" 
detpiMf  f  Bligh,  97. 

DiOMT,  18f  S— 18S8. 


ERROR. 

(A)  Where  a  Writ  or  Error  lies. 
(B>  ErrEor  or. 

(6)  PROOEEDIIIOa. 

(D)  Bail  in  Error. 


(A)  Where  a  Writ  or  Error  lier. 

A  writ  of  error  ia  gnntable  ex  dtbito  juttitur, 
Blemdale  t.  Darby,  11  Price,  606. 

A  writ  of  error  doea  not  lie  to  the  Exchequer 
Chamber  from  the  King's  Bench,  in  a  canae  in  pro* 
hibition.  It  muat  be  brought  returnable  at  once  in 
parliament.  Fm  ▼.  Burgoyne,  4  Law  J.  K.B.  300, 
a.c.  5  B.  &  C.765,  a.  c.  8  D.  &  R.  587. 

The  record  atated  a  rerdiet  for  the  plaintiff  on 
twelve  counta,  and  that  the  J  <iry  were  diacharged  on 
eight  otbera.  The  iaauea  on  theae  latter  counta 
being  immaterial,  the  Court  reiiised  to  rererae,  on 
error,  the  judgment  for  tbe  plaintiff,  on  the  ground 
that  tbe  diacharge  of  the  jury  waa  not  atated  on  the 
record  to  be  with  the  consent  of  the  partiea.  Powell 
▼.  Sewtett,  3  Bing.  381. 

(B)  Effect  or. 

A  writ  of  error  brought  for  dehnr  ia  no  atay  of 
execution.     Bridge  t.  BloomJUld,  6  D.  &  R.  509. 

An  admiaaion  that  a  writ  of  error  ia  brought  for 
delay,  to  prevent  the  writ  from  operating  aa  a  atay 
of  execution,  muat  come  from  either  the  party  in  the 
cauae  or  the  attorney,  and  not  from  a  clerk  who 
may  know  nothing  of  the  matter.  Bygrove  ▼.  Bol' 
land,  t  Chit  193. 

A  mere  declaration  by  a  defendant,  that  he  would 
80  arrange  hia  affaire  that  the  plaintiff  ahould  never 
get  any  tiling,  will  not  entitle  the  plaintiff  to  aue  out 
execution,  notwithatanding  a  writ  of  error.  Babbitt 
T.  Board,  3  Law  J.  K.B.  f  S3. 

Where  one  of  aeveral  defrodanta,  who  haa  severed 
in  defence,  sues  out  a  writ  of  error,  the  admiaaion  of 
one  of  the  other  defendanta,  that  the  writ  waa  aued 
out  for  delay,  will  not  authorise  the  plaintiffa  pro- 
ceeding to  execution  pending  aoch  writ  of  error. 
Aaron$  v.  WilUam,  3  Law  J.  C.P.  970,  a.  c.  t  Bing. 
304. 

Where,  in  an  action  on  three  bills  of  exchange, 
the  defendant  had  auffered  judgment  by  defoult,  and 
after  a  rule  to  compute  principal  and  interest,  had 
aued  out  a  writ  of  error  r  Held,  that  execution  could 
not  be  taken  out  against  him,  unlesa  there  waa  some 
expreaa  declaration  by  the  defendant  or  hia  attor- 
ney, that  it  waa  brought  for  the  purpoae  of  delay, 
although  the  defendant  had  acknowledged  the  debt 
to  be  due,  prior  and  aubaequent  to  the  action  being 
commenced.    Hamilton  v.  Sehofieid,  6  B.  Mo.  45. 

A  writ  of  error  doea  not  atay  proceed  inga,  unlesa 
the  party  brining  it  positively  atatea  in  hia  affida- 
vit Uiat  there  ta  error.  Met  ▼•  Hopkim,  2  D.  &  R. 
S08. 

The  Court  will  not  act  aaide  an  execution  for  the 
coata  of  a  nonauit  aued  out  after  notice  of  allowance 
of  a  writ  of  error,  unleaa  acme  real  or  specific  error 
be  pointed  out.  An  affidavit  of  the  plaintifif  a  attor- 
ney, atating  that  he  waa  adviaed  that  there  waa  real 
error,  ia  not  anfficiont.  Evam  v.  Sweet,  3  Law  J. 
CP.  91,a.c.  SBing.  3«6. 

An  error,  apparent  on  the  record,  will  not  be 
overlooked  by  a  court  of  error,  though  .the  partiea 
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may  hw  hoamd  tbenaelres  to  waire  tb«  objection. 
GiUt  T.  the  Kin^,  11  Price,  594. 

Where,  on  a  jadgment  for  the  Coart,  in  an  action 
for  penaltiea,  an  extent  waa  iaaued.  and  a  levy  made 
by  the  aheriff,  and  wbilat  the  money  leried  was  in 
the  aherifTa  handa,  the  defendant  broo{(ht  a  writ  of 
error ;  the  Court,  on  application,  ordered  the  money 
to  be  paid  by  the  ahenff  to  the  officer  of  the  crown, 
notwithatanding  it  waa  objected  that  if  the  indg- 
ment  were  reyeraed,  the  party  would  not  be  able  to 
obtain  a  writ  of  reatitution,  hut  would  be  driven  to 
a  petition  of  right:  the  Conrt  holding  that  the 
^crown  could  not  be  placed  in  a  woiie  aitnation  than 
a  aubject  under  aimilar  circumatancea ;  and  that  the 
Court  could  not  take  notice  that  greater  difficoltiea 
axiated  in  obtaining  reatitution  lirtmi  the  crown  than 
from  the  aulject.    Res  y.  Burtu,  1  Y.  &  J.  579. 

(C)  Prooeedinos. 

.  An  aaaignment  of  error,  in  fact,  if  not  repognant 
to  the  record,  ia  oonfeaaed  by  the  general  plea  of  in 
nuUo  ett  erratum,    NUhoUom  y.  WiUcim,  1  ken.  350. 

If,  in  the  aaaignment  of  errora,  it  ia  alleged,  that 
it  appeal*  by  public  acta  of  pariiament  that  there 
are  two  panahea  of  St.  I.  in  the  county  of  M,  the 
plea  of  in  nuUo  ett  erratum  ia  not  an  admiaaion  of 
the  truth  of  the  allegation.  Tayler  y.  WUlant,  1 
BUffh,  N.S.  4f 5. 

A  party  in  error  can  only  avail  himaelf  of  the 
aame  defence  aa  be  inaiated  on  in  the  court  below. 
Atum»  t  Ken.  iB6. 

Errora  in  fact,  and  not  errora  in  law,  can  only  be 
confeaaed.     i?ex  y.  Daviet,  %  Ken.  304. 

A  motion  to  turn  pres,  a  writ  of  error,  ia  not  an- 
awered  by  abewing  that  the  judgment  roll  haa  not 
been  perfccted  by  the  defendant  tn  error,  ao  that  the 
plaintiff  might  tranacribe  the  record,  aince  the  latter 
might,  by  application  to  the  Court  below,  baye  com- 
pelled tbe  former  to  have  completed  the  record. 

The  plaintiff  in  error,  having  it  in  hia  own  power 
by  application  to  the  Court  below,  to  compel  the  de- 
fendant in  error  to  complete  the  record,  ao  aa  to 
.enable  the  plaintiff  in  error  to  have  a  perfect  record 
to  tranacribe :  it  waa  holden,  that  it  waa  no  objec- 
tion to  a  motion  to  mm  prat,  the  writ  of  error,  that 
the  lodgment  roll  had  not  been  perfected.  Dunbar 
y.  Parker,  9  Price,  59«. 

There  need  not  be  fifleen  daya  between  the  teste 
and  return  of  writs  of  error.  Laidler  v.  Fatter,  4  B. 
&  C.  116,  a.  c.  6  D.  &  R.  174. 

Errora  in  law,  and  erroca  in  fact,  cannot  be  pro- 
perly asaigned  in  the  aame  aaaignment  of  errora ; 
but  if  the  errora  in  law  are  well  aaaigned,  the  Court 
cannot  affirm  the  judgment  on  account  of  tbe  assign- 
ment of  errora  being  moltifariooa.  Dae  d.  Laurie  y. 
Dyball,  6  Law  J.  K.B.  laS,  a.  c.  8  B.  &  C.  70. 

A  tei.  fa.  may  be  teaied  before  the  return  of  a 
writ  of  error.    Breach  v.  Diekton,  ^  Chit.  193. 

A  rule  to  ahew  cause  why  a  writ  of  error,  brought 
upon  a  judgment  of  the  Common  Pleas  of  the  county 
palatine  of  Durham,  ahould  not  be  quaahed,  on 
the  ground  that  it  waa  brought  against  good  faith, 
was  diacharged,  the  Court  holding  that  they  had 
neither  autlwrity.  to  quash  tbe  writ,  nor  to  iaaue 
execution  upon  the  judgment  of  an  inferior  court. 
CretweU  v.  ThamptOH,  4  P.  &  R.  153. 

Tbe  defendao4  obtained  time  to  plead  on  the  terma 
,  of  giving  j  advent  of  tbe  term ;  bat  he  afterwards 


brought  a  writ  of  error.  The  Coon  quaaimd  tb« 
writ  of  error.  Cave  y.  Matey »  3  Law  J*  K.B.  107, 
a.c  3  B.  &  C.  735,  B.c.  5  D.  &  R.  6f4. 

A  writ  of  error  being  demandable  of  rigbt,  will 
not  be  aopenwded  in  the  abaence  of  atrong  grounds. 
Bleatdale  v.  Darhy,  9  Price,  606. 

The  Court  will  not  aet  aside  the  anowaace  of  m 
writ  of  error,  although  it  did  not  appear  to  baye 
been  inued  by  tbe  authority,  or  at  the  instaaoe  of 
tbe  defendant ;  and  althougb  the  aheiiff  had  taken 
no  bail-bond  on  hia  arreat.  Jeuet  y.  De  Lisle,  3 
Law  J.  C.P.  197,  a.  c.  3  Bing.  If5. 

(D)  Bail  IN  Error. 

A  writ  of  error  ia  no  auperaedeas  of  execaiion, 
unleaa  bail  in  error  be  put  in,  and  notice  thereof 
given  within  the  time  limited  by  the  rulea  of  tbe 
Court  Atienbury  y.  Smith,  «  D.  &  R.  85.  Smith 
V.  Howard,  ib.  n. ;  a.c.  1  Law  J.  K.B.  7. 

If  aham  or  hind  bail  be  put  in  on  a  writ  of  error, 
tbe  plaintiff  may  treat  them  aa  a  nullity,  and  isana 
execution.  Ward  v.  Levi,  1  Law  J.  K.B.  84,  a.  c 
1  B.  &C.  fi68,  a.  c.  t  D.  &  R.  4«1 :  8.  P.  Brown  v. 
Brown,  4  Bing.  38 :  8.  P.  ya(ei  v.  Ciarhe,  5  Law  J. 
C.P.  37. 

Bat  the  party  who  ao  acta  most  do  ao  at  bia  own 
riak,  and  on  the  reaponaibility  of  afterwarda  aatts- 
fying  the  Court,  beyond  all  question,  that  tbe  bail 
are  i^am  bail.  BradUy  v.  Gempertt,  6  Law  J.  K.B. 
13f,a.o.  1M.&R.567. 

Where  tbe  condition  of  a  bond  waa,  to  keep  the 
plaintiff  barmleaa  from  the  payment  of  an  annuity, 
and  from  all  actions,  suits,  damagaa,  and  coata, 
which  abould  be  brought  against  him,  or  that  be 
might  auatain  by  reaaon  of  the  non-payment  of  the 
annuity ;  it  is  not  a  bond  for  payment  of  money 
only  wilbin  the  atatute  3  Jac.  1.  c.  8 ;  and,  there- 
fore, upon  error  brought  to  reverae  a  judgment  ob- 
tained in  an  action  on  aoch  bond,  bail  in  error  are 
not  required.  Fianagau  v.  Watkint,  1  Law  J.  K.B. 
146,  a.  c.  1  B.  &  C.  316,  a.  c.  2  D.  &  R.  659. 

Where  a  judgment  (after  verdict)  haa  been  re- 
coyered  in  Ireland,  and  an  action  of  debt  brought  in 
this  countiy  upon  it,  bail  in  error  ia  not  neceaaaiy 
when  the  defendant  has  auffered  judgment  by  default 
in  tbe  action  on  the  judgment.  Parlcuu  y.  Stewmrt,  9 
Price,  1. 

In  debt  on  bond,  conditioned  for  re-investing 
stock,  and  paying  tbe  dividenda  in  tbe  meantime, 
bail  in  error  ia  not  necessary  under  the  3  Jac.  1« 
c.  8,  and  3  Car.  1.  c  4.  GiUingham  v.  Watkett, 
1  M'Clel.  &  Y.  147. 

Bail  in  error  muat  be  put  in  upon  a  judgment  ia 
debt,  on  a  bond  given  by  a  third  peraon  as  a  colla- 
teral aecurity.  Chauvet  y.  Aiferd,  9  Ken.  437,  s.o. 
8  Burr.  746. 

Bail  in  error,  by  tbe  stat.  6  Geo.  4.  e.  96.  s.  1, 
(which  was  paaaed  to  prevent  frivolona  write  of 
error),  cannot  be  diapensed  with,  although  there  be 
error  in  form  on  the  face  of  the  rroord.  Wadtworik 
y.  GibufH,  6  Law  J.  C.P.  ISl,  a.  c  4  Bing.  579. 
8.C.  IM.  &P.501. 

A  writ  of  error,  although  bail  thereto  do  not  jus- 
tify* ia  good  cause  for  not  charging  the  defendant  in 
execution.     Maitland  y.  Mataredo,  6  M.  &  S.  139. 

Bail  in  error  are  not  entitled  to  be  relieved  on  ae- 
oouot  of  the  plaintiff  in  the  action  taking  out  a  role 
for  better  bail,  if  that  rule  ia  not  .answered  by  an 
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Mtoal  jottiliMtiim  of  other  penoDi.     Adwm  t. 
Withes,  5  Ltw  J.  K.B.  90,  8.  c.  6  B.  &  C.  8S7. 

Bttlin  onor  baTing  been  regularly  put  in  and  ez- 
oepted  to,  and  a  notice  of  juadficatkm,  by  the  bail 
already  pat  in,  bann  f^  been  given.  Sncb  notice  beld 
BoffideBt,  and  a  particular  description  of  tbe  bail  not 
neceaBary  to  be  added.  Rickardamt  v.  MelliMh,  3 
Law  J.  CP.  1. 


ESCAPE. 


(A)  What  shall  be. 

(B)  Liability  or  Sheriff  and  other  Officbbs 

FOR. 

(C)  Action  for. 

(D)  Plbaoinos  anb  Evidenob. 


(A)  What  SHALL  bb. 

An  attorney  waa  confined  in  the  King's  Bench 
priaoB  on  an  attachment  (or  non-payaBent  of  money. 
A  snrgeon  certified,  that  if  he  waa  not  removed  into 
a  more  open  situation  bis  life  would  be  in  danger. 
The  maiahal  allowed  him  the  ralea  of  the  prison, 
imtil  he  was  a  little  recovered,  and  then  brought 
him  within  the  walls  again :  The  Court  held,  that 
tbe  marahal  was  not  liable  as  for  an  escape.  Hall 
▼.  Andd,lljkw  J.  K.B.  187,  s. c  1  D.  fie  R.  r09. 

A  prisoner  in  the  Fleet  prison  had  obtained  a  day- 
mle  in  the  usual  form,  permitting  him  to  go  abroad 
to  transact  bia  afiairs  and  advise  with  his  counsel, 
and  to  return  the  same  day.  He  went  to  Sadler's 
Weill  Theatre,  where  he  was  seen  as  late  as  half 
past  eleven  in  the  evening :  Held ,  that  if  he  returned 
within  the  ambit  of  the  prison  before  twelve  at  night, 
the  Warden  could  not  be  liable  in  an  action  for  an 
escape,  notwithstanding  tbe  abuse  and  misapplication 
of  the  rule.  Ruthven  v.  Brewn,  B  C.  &  P.  535,  a.  c. 
5  Law  J.  aP.  54. 

A,  a  SherifTs  officer,  went  with  B  to  the  house  of 
C,  to  arreat  him  upon  a  m.  n.  A  read  the  warrant 
to  C,  whereupon  C  rushed  out  against  A,  who  caught 
C  round  the  waist,  but  was  unable  to  hold  him,  and 
C  escaped  :  Held,  that  the  aheriff  was  liable  to  an 
action  of  debt  for  the  escape.  Nieholi  v.  DarUy,  S 
Y.  &  J.  399. 

(B)  Liability  of  Sheriff  and  other 
Officers  for. 

A  party  baa  a  strict  legal  right  to  an  attachment 
againat  the  aheriff  for  not  bringing  in  the  body,  after 
he  haa  been  aerved  with  a  rule  for  that  purpose ; 
therefore,  where  the  sheriff  had  returned  eepi  r^irpus 
to  a  M.  sa.,  and  that  the  defendant  remained  in  his 
custody — the  defendant  having  escaped ;  and  the 
plaintiff  aerved  a  rule  upon  the  sheriff  to  bring  in 
the  bodYt  and  obtRioed  an  attachment  against  him : 
Held,  that  th^  proceedinga  were  regular,  and  the 
Court  refused  to  leave  the  party  to  his  action  for  the 
escape.  Jbbotmn  r.  Tindall,  1  Law  J.  CP.  31,  s.  c. 
1  Bing.  156. 

A  gaoler  corenanted  with  the  aheriff  to  keep  pri- 
sonan  until  legally  diacharged ;  to  attend  the  quarter 
ions,  and  to  convey  prisonera,  when  ordered  to 


he  removed  by  habeai  eorpuM,  safely  and  without 
eacape ;  and  the  gaoler,  and  Uie  sureties  for  bin, 
gave  bond  for  the  doe  performance  of  such  covenant. 


The  gaoler  being  m  attendance  at  the  quarter  fees* 
sions,  the  sheriff,  upon  receiving  a  writ  of  habea$ 
eorptu  for  the  removal  of  a  prisoner,  directed  a  war- 
rant **  to  the  gaoler,  and  A  B,  for  this  time  thereto 
by  me  specially  appointed."  While  under  removal 
by  A  B,  tbe  prisoner  escaped.  By  the  sheriff  direct- 
ing the  warrant  specially  to  A  B,  and  giying  him 
co-equal  control  over  the  party  removed  :  Held,  that 
both  the  gaoler  and  his  sureties  were  exempt  ficood 
hoe  from  aU  liability  upon  the  bond  and  ooYenant. 
Rjfland  t.  Lenmtdert  t  Law  J.  CP.  116,  s.  e.  t 
Bmg.  65,  a.  c.  9  B.  Mo.  71. 

A  mandate  from  the  Lord  Mayor's  Court  was 
directed  to  the  defendant,  requiring  him  to  arrest  A 
and  B,  at  the  suit  of  the  plaintiffs ;  A  waa  accord- 
ingly arreated  by  the  defendant's  deputy,  and  taken 
to  a  lock-up  house,  from  which  he  was  suffered  to 
escape.  Bail  were  tendered  shortly  afterwards  to  the 
clerk  of  the  bails  of  the  Lord  Mayor's  Court,  but 
were  rejected,  beoauae  they  refused  to  become  bail 
for  B  auo  (who  waa  out  of  the  country),  it  being 
the  practice  of  that  court  to  require  bail,  in  joint 
actions,  for  all  the  defendants,  although  only  one  be 
arreated  :  Held,  in  an  action  for  tbe  eacape  of  A, 
that  the  serjeant-at-mace  waa  liable,  notwithstanding 
the  refusal  of  the  officer  of  the  court  to  take  the  proN 
fered  bail.  Dt  Vaux  v.  StweU,  6  Law  J.  CP.  58, 
B.  c.  1  M.  &  P.  216,  a.  c.  3  C  &  P.  18t. 

An  indictment  liea  against  a  constable  for  volun- 
tarily Buffering  a  street«walker  to  escape  out  of  cus- 
tody.   Res,  V.  Booty,  2  Ken.  575,  s.  c.  S  Burr.  864. 

(C)  Action  for. 

In  an  action  for  an  escape  of  a  peraon  in  execu- 
tion, the  jury  must  give  a  verdict  for  the  whole  debt. 
Robertton  v.  Taplor,  t  Chit.  454. 

Where  actual  render  had  been  made  before  tbe 
commencement  of  tbe  action  for  an  eacape,  though 
no  notice  of  render  had  been  given,  the  Court  stayed 
the  proceedinga  upon  payment  of  costs  up  to  the  time 
when  the  notice  of  rentier  was  g^en,  and  the  coats 
of  the  motion.  BroMmim  v.  Sheriff  rf  Derby,  5  B. 
&C.  244. 

In  an  action  against  the  Warden  of  the  Fleet  for 
an  eacape  of  a  prisoner,  it  waa  proved  that  he  was 
out  on  a  day  rule ;  and  the  jury  found  that  he  did 
not  return  within  the  rulea  before  twelre  at  night  of 
the  day  on  which  he  obtained  such  rule :  The  Court 
refused  to  disturb  tbe  yerdict,  or  grant  a  new  trial. 
Ruthven  v.  Brovm,  5  Law  J.  CP.  54,  s.  c.  2  C  &  P. 
535. 

(D)  Plbadinos  and  Evidbncb. 

In  an  action  against  a  aheriff  for  an  escape,  the 
declaration  atated  that  the  writ  waa  doljr  marked  or 
indoraed  for  bail ;  without  aaying  that  it  waa  *'  b^ 
yirtue  of  an  affidavit :"  Held,  on  demurrer,  that  this 
latter  allegation  was  not  neoessary.  Fi^i/eo3r0ii  v. 
Nightingale,  6  Law  J.  CP. 74,  a.  o.  4  Bing.  501,  a.  e. 
1  M.  &  P.  379. 

In  an  action  againat  the  marahal  for  the  eacape  of 
a  priaoner  chai^ged  in  execution  in  his  custody,  the 
entry  of  the  eommUiitur  on  the  judgment-roll  in  the 
action  against  the  prisoner,  is  sufficient  evidence  that 
the  prisoner  waa  committed  to  the  custody  of  the 
marshal,  and  waa  by  him  detained  in  custody  in  exe- 
cution until  the  eecape.  Pheney  v.  Jone9%  6  Law  J. 
K.B.  332. 
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An  acknowledgiDeBt  of  •  debt,  made  hj%  debtor 
•Her  ■nest,  bat  More  aa  eeetne,  is  evidence  ageinet 
tbe  manhal  in  an  aetion  tot  m  eaeqw.  Rogtn  ▼. 
Jonit,  7  B.  &  C.  66. 

In  an  action  againit  the  mardial  for  an  eeeape, 
tiie  aflegation  in  ue  record  in  the  original  action  it 
frimifmcit  endence  that  the  party  waa  committed 
to  his  eoatody.  Phemy  t.  Janet,  3  C.  ft  P.  3SS. 
[Tenterden] 

In  an  aetion  for  an  eacape.if  itbe  an  eacape  upon 
■leane  proceie,  the  plaintiff  moat  allege  and  prore 
a  debt  dne  firom  tbe  defendant  in  the  proceaa.  If 
it  be  an  eicape  upon  proeeaa  in  execution,  he  most 
allege  and  prore  a  judgment  againat  that  delendant 

Where  the  eacape  is  apon  proceaa  of  attachment, 
lor  contempt  in  not  performing  an  award,  the  plain- 
tiff mast  either  state  and  prove  tbe  mntual  snbmia- 
aion  of  the  partieB,  or  mast  state  and  prore  the  Role 
of  Court  ordering  the  attadunent  to  i«ae. 

Accordingly,  where,  in  an  action  lor  an  eacape  of 
the  latter  description,  the  plaintiff  alleged  in  his 
declaration,  that  there  were  motoal  bonds  of  aab- 
mission,  but  foiled  in  proving  this  iact,  and  proved 
the  Rule  of  Court  ordering  the  attachment,  but  had 
not  aet  it  out  in  his  declaration, — it  was  held,  that 
the  action  could  not  be  maintained ;  tbe  proof  being 
defective  in  one  case,  and  the  statement  defective  in 
the  other.  BratUr  r.  Jenet,  6  Law  J.  K.B.  261,  8.  o. 
8  B.  &  C.  1S4,  s.o.  2  M.  &  R.  88. 

In  an  action  against  the  Warden  of  the  Fleet  for 
an  escape,  the  bill  alleged,  that  the  priaoner  was 
brought  before  the  Court  bj  haheat  corpuf ,  and  that 
bj  the  Court,  the  priaoner  was  committed  to  prison 
until,  &c.  na  by  the  aaid  commitment  more  fully  and 
at  large  ^ppeara  $  upon  apecial  demnirer,  for  want  of 
more  apecial  averment,  IhSt  the  commitment  waa  of 
record :  Held,  that  auch  reconmitmeot  was  l^  order 
of  the  Court,  and,  therefore,  not  of  record.  And, 
umbU,  that  on  special  demurrer,  the  omission  of  such 
STennent  ia  fatal.  Bamt  v.  Eyiu,  8  Taunt.  Mf ,  s.0r 
f  B.  Mo.  561. 

A  declaration  against  the  mardial  for  the  eacape 
of  S  S,  who  had  been  rendered  in  discharge  of  her 
bail,  atated  the  arrest,  and  giving  bail  befow ;  and 
that  afterwards  bail  above  waa  put  in  befora  Sir  J. 
B.,  a  iodge,  fta  at  chambers,  as  appeared  by  the 
leeoro  of  the  reoognissnee ;  that  S  S  surrendered  in 
discharge  of  her  bail,  and  afterwards  escaped :  Held, 
that  tbe  node  of  putting  in  bail  above  was  msterial 
.to  be  proved  aa  alleged )  and  therefore,  that  an  ex- 
amined copy  of  the  entry  of  the  recognisance,  atating 
it  to  be  taken  before  tbe  Court  at  Weatminater,  did 
not  support  the  averment.  Also,  that  tibe  filsier's 
book  was  not  eridence  to  shew  that  the  reeognixance 
waa  taken  before  a  aingle  judge.  Bteon  ▼.  /oust,  S 
Law  J.  K.B.  S55,  a.  o.  4  B.  &  C.  403,  s.  c  6  D.  ft 
R.48d. 

If  a  declaration  doea  not  profess  to  describe  tbe 
writ,  but  merely  to  state  the  anbetance  and  effect  of 
it,  an  immstenal  addition  or  omission  is  not  fotal. 
Aa,  where,  in  an  action  against  tbe  sheriff  for  an 
escape,  tbe  declaration  atated  the  writ  to  condude 
to  the  damage  of  the  said  plaintiff  of  50/.  &c.  when 
the  writ  did  not  contain  the  wmda  '*  to  the  damage," 
&o.— it  was  holden  no  variance.  Coiiftnf  t.  Brown, 
lR.&M.f91.  [Best] 

In  an  action  against  a  sheriff  for  an  eacape, — it 
waa  holden,  that  an  allegation,  that  a  judgment  was 


lecoTered  in  Hilary  tens  t  Geo.  4,  wagproved  hf 
a  record  of  a  judgment  in  Hilary  term  1  &  f  Geo. 
4.    Beimetl  ▼.  /«aac,  10  Price,  154. 

Action  for  an  eacape— averring  the  original  judg- 
ment for  79<.,  in  EnsCertenn  5  Geo.  4. — then  aa 
award  of  execution  in  Trinity  tena  5  Geo.  4,  for 
the  damagea  aforesaid,  (as  if  on  a  judgment  in  setrv 
facias,)  with  a  reference  to  the  recoid — and  there- 
upon, on  a  day  mentioned,  the  eoaimtfttittr  of  tbe 
priaoner  to  the  custody  of  the  mszshal — lastly  tbe 
escape :  Held,  that  it  waa  uanecesaaiy  to  prore  dial 
a  teirtfaeiat  had  been  iaaued  on  the  judginent,  aa 
that  allegation  was  surplusage,  which  might  be 
atruck  out  of  the  declaration.  Brcmfitld  r.  Jenei,  9 
Law  J.  KJ3.  fSfi,  B.  c.  4  B.  &  C.  S80,  s.  o.  6  D.ft 
R.500. 

To  be  relieTed  from  tbe  effect  of  one  eeeape,  it 
seems  that  a  gaoler  must  shew  by  his  plea — 

That  the  eeeape  was  without  his  knowledge : 

That  on  the  return  or  re-caption  of  the  priaoaer^ 
he  detained  him  until  aetion  brought. 

For,  where  a  gaoler,  to  an  aetion  for  an  escape, 
pleaded  that  the  priaoner  eseaped  without  his  kacnr- 
fedge,  returned,  waa  detained,  and  aftenrarda  again 
escaped  on  divers  days'  sad  timee ;  again  i«taraed, 
and  waa  thereupon  detained  until  actiOB  brought: 
It  waa  held,  on  demorter,  that  the  plea  waa  bad,  be- 
eauae  it  did  not  state  what  eecapea  the  gaoler  iatead- 
ed  to  admit.    Evermt  r.  /suet,  5  Law  J.  K.B.  58. 


ESCROW. 
[See  Deed.] 

Smblt,  that  to  conatitute  an  escrow,  it  is  not  ab- 
solutely necessaiy,  at  the  time  of  its  execution,  thst 
it  should  be  expressly  declared  to  be  of  no  operation, 
until  a  certain  eyent  haa  taken  place. 

In  an  action  by  aa  administrator  on  a  bond,  the 
subscribing  vntneas  wss  called,  who,  afber  proving 
the  execution  of  the  aame,  gare  evidence  to  Am  fcd- 
lovring  effect ;  that  the  defendant,  being  indebted  to 
the  intestate  by  virtue  of  certain  promissory  no^, 
proposed  to  give  him  the  bond  in  question,  with  this 
proviso,  diat  the  bond  abould  remain  in  the  hands 
of  him,  (the  subscribing  witness,)  until  the  death  of 
Lord  S ;  and  that  it  ahould  not  even  then  be  de- 
livered up,  until  he,  the  defendant,  had  raoeiTed  the 
promiaaory  notea ;  Lord  S  died,  and  the  witneaa  gave 
up  the  bond :  Held,  that  whether  the  bond  was  de- 
livered as  s  deed,  to  take  eifoct  from  the  instant  of 
■uoh  deUveiy,  or  whether  it  was  deliTnrad  upon  the 
express  condition,  that  it  ahould  not  opaiaie  aa  a 
deed  until  the  death  of  the  then  Lord  S,  and  thaa 
only  upon  the  oonditiaB,  that  the  promiaaory  notes 
should  be  given  up,  are  quaationa  to  be  determiaed 
by  a  jury.  Mwnranf  ▼.  Emtl  tf  Stair,  9  B.  ft  C.  82, 
a.  c.  3  D.  ft  R.  S70.  See  Doa  rf.  Ooniens  t.  Kmgii, 
4  Law  J.  K.B.  161,  a.  c.  5  B.  ft  €.  671,  a.  c.  8  D. 
ft  R.  348.    Anti,  Dbbds.  (B.) 


ESTATE. 


Where  an  eatate  pur  auter  vk,  limited  to  the 
grantee,  his  hein,  and  assigns,  is  derised  only  for 
the  life  of  the  devisee ;  end  no  alieaatioa  or  deriae 
thenof  is  mads  by  the  dsnase,  on  his  death  mieh 
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Geo.  ft,  e.  to,  will  fmB.to  the  legal. i«^rB0#iiMiitiv«B 
of  the  grantee. 

TbuB,  whef§^o>g«aBtMof  aa  eatate  in  lands  pur 
tnUr*  «tt»  iimited  to  biaaelf,  hia  heixa  and  aaaigna, 
derised  the  same  "  to  my  daughter  £  R,  and  all  the 
rest  of  my  eatate  both  real  and  penonid*  to  my  aon/' 
— it  was  held,  that  £  R,  under  thia  deriae,  took 
only  an  intereat  for  her  own  life,  and  that  after  her 
death,  without  having  made  any  diapoaition  of  the 
eatate,  the  residue  thereof  paaaed  to  tiie  legal  repre- 
■entatires  of  the  teatator'a  aon.  Do*  d,  Jeff  r.  Robin' 
9on,  6  Law  J.  K.B.  S73,  a.  e«  S  M»  &  R.  249,  a.  e, 
8  B.  &  C.  f  96. 

Where  an  equitable  tenant  in  tail  aliena  in  fee  by 
way  of  mortage,  a  valid  equitable  recovery  ma^  be 
■uttered  of  the  aeoondary  equitable  eatate,  without, 
the  coneurrenoe  of  the  mortgagee.     Npuailk  ▼.* 
Grttnwood,  1  Turn.  26. 

Sembh,  that  in  a  oaae  sent  from  the  Court  of 
Chancery,  a  court  of  law  will  not  give  any  opinion 
upon  the  oonatruction  of  a. devise  of  an  equitable 
eatate.  BmuUm  ▼•  HughMs,  5  Law  J.  K.B.  515, 
a.  c  6  B.  &  C..403. 

An  eatate  aold  by  the  mortgagee  in  the  lifetiflia  of 
the  mort^gor,  ia  peraonal  eatate ;  but  if  after  his 
death,  it  la  a  real  eatate.  Wright  v«  Rott,  S  S*&  S. 
3S5. 


.  ESTOPPEL. 

It  js  doabtful  .whether  a  judgment  of  the  Court 
«f  Record  of  St*  Kitta,  can  be  pleaded  either  in  bar 
or  by  fray  of  estoppel,  and  certainly  not  without 
atating  that  the  judgment  is  :final  and  oondnaive  in 
that  court.  Plummy  v.  Waedbums,  4  Law.  J.  K3. 
6, 9c«.  4  B.&  C.  625,  a.  c.  7  D.  &  R.  25. 

A,  by  leaae  ,pnd  rftleaae,  reciting  that  he  ia  en- 
jtitled  to  a  reveraion  in  .£00- in  certain  lands,  ex- 
pectant upon  the  death  of  hia  father,  oonveya  to  B 
that  reveraioni  upon  traat  to  aecure  an  annnity 
granted  by  him  to  C ;  at  that  time  he  had,  in  £Mt, 
BO  imereat  in  the  lands  j  but  afteiwards  he  acquired 
a  life  estate  in  them  (  which  life  interest  he  con- 
veyed to  D,  who  had  notice  of  C's  annuity,  and  the 
deed  charging  it  on  the  reversion.  Held,  that  A, 
and  those  clauning  under  him,  were  eatopped  by 
the  release :  that  U  and  his  truatee  could,  availing 
thempelvea  of  that  estoppel,  exercise  all  Uie  rights 
and  remedies  given  b^  ue  releaae :  and  ^lererore, 
that  they  were  not  entitled  to  equitable  ndief.  Bnu' 
ley  V.  Bttrtfon,  4Law  J.  Chanc.  164,  s.  o.  2  S.  & S. 
519. 

A  petitioning  creditor,  on  whose  affidavit  a  eom- 
mission  of  bankrupt  issues,  cannot  afterwards  dis- 
pnte  the  validity  of  the  eommiaaion.  JjedbeUtr  v. 
ScoUs  6  Law  J.  CJP.  147,  .s.c.  4Bing.  623,  s«  c  1 
M.  &  P.  597. 
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EVIDENCE. 

<A)   In  OENKRAl.. 

(B>  Records. 

(C>  VKftDICtS.AND  JonOMBNTS. 

<D)  Judicial  PaocssDifu^s. 
(£>  PVBfcio  Instbomemts. 
(F)  PftivATE  Writings. 


(G)  RgFUTATION. 

(H^  Dbolaratiow. 
(iS  Admissions. 

(K)  CONFBSSIONS. 

(L)  CONFIDBNTUL  COMMDNIOATIONS. 

(M)  PEESQMFTlOff. 

(N)  SfiooMDART  AND  Parol  Evidinob. 


(A)  In  obneral. 

A  oonrt  of  Justice  csnnot  delegate  its  jufMiction, 
and  ought  not  to  be  euided  by  any  foreign  opinion, 
upon  a  question  of  law,  e.  g.  the  admissibility  of 
evidence.    Dunlmr  v.  Harvey,  2  Bllgh,  951. 

Even  if  evidence  is  read  Without  any  objection 
being  taken  at  the  time,  ita' wfanissibility  may  be 
objected  to  in  the  eoorse  of  the  uipament.  Lee  v. 
HarritoH,  5  Law  J.  Chanc.  62. 

Testimony  injurious  to  a  peflMm's  oharacteria  bM 
admissible,  unless  it  be  pertinent  to  the  matter  in 
issue.    Bats  v.  Hilt,  1  C.  &  P.  100.  [Park] 

Evidence  of  a  specific  negligence  is  not  admiarible 
in  an  action  for  so  oegUgently  condtietiBg  a  ship, 
that  she  was  wrecked,  and  the  plaSntfff  lost  his  pas- 
eage ;  though  proof  that  the  captain  had  efften  aaid, 
that  the  officer  to  whom  he  gave  charge  ofthe  ^ip 
waa  incompetent,  is  receivable.  80  experienced 
Beaaten  may  be  called  to  aay,  whether  gros*  negli- 

Snce  has  been  eonstituted  by  partieular  fkotsi 
aUon  V.  NeeMt,  1  C.  &  P.  70.  [Abbott] 

(B)  Records. 

It  ssems  that  a  >miniite*book  inwhlofa  atf  entry 
ni  the  preeeediaga  at  flowicus  4s  'made,  twid  ^ftwn 
*which  book  the 'roll  containing^  the  teoeid  of  BMh 
proceedioga  ia  subseauently  made  up,  ia  not  itsslf 
a  tecord  so  aa'to be admiaaiblein  enaenceava proof 
of  the  fact  there  stated.  Rex  v.  fisMtmy,  1  R.  & 
M.  171.  [Abbott] 

(C)  Vbbdictb  and  Judomentb. 

In  an  action  on*aa  indemnity  bond,  AefN»leB*waa 
held  to  be  sufficient  evidence  of  money  paid  for 
damages  and  coats  recovered,  altltodgh  no  judgment 
had  been  entoed  up.  Harrop  v.  Bradehaw,  9  Price, 
359. 

In  an  acticB  against  an  attorney  for  negligence,'  in 
auSering  judgment  by  deAiult  to  be  siffnsd  againat 
the  plaintiff  in  a  suit  in  wfaiofa  be  was  cmeodant,— > 
the  Court  held,  that,  in  order  to  prove  the  judgment 
in  the  foimer  action,  the  jodgment^oU  should  have 
.been  carried  in,  or  an  examiMd  copy  of  the  record 
prodaoed.    Ocdefrotf  v.  Juff,  6  Law  J.  C.P.  62,  s.  c 

1  M.  &  P.  tie,  8.  c.  S  C.  &  P.  192. 

A  mere  copv  of  a  jodgnmntin  one  of  the  ooloniea 
-is  not  admiisible,  unless  it  be  authenticate  under 
the  seal  of  the  island.  ApplMon  v.  Bra^iTook,  6M. 
&  S.  34,  s.  c.  2  Stark.  6. 

If' persons' uvocnnected- with  a  trial  which  took 
place  in  1794,  shew  that  the  verdict  proceeded  on 
improper  evidence,  the  other  party  may  give  evidence 
of  what  deceased  witaessee  proved,  to  support  the 
validity  of  the  verdict.  Doe  d,  Uoyd  v.  Pateingfuan, 

2  C.  &  P.  440.  [Burrough] 

(D)  Judicial  Proceedings. 

Judges'  notes  are  not  admissible  as  evidence  of 
the  facts,  but  the  facts  must  be  brought  before  the 
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Coart  by  alBdaTit.  Ex  part9  Learm&uth,  6  Mad. 
113:  s.  P.  Eatt  India  Company  ▼.  Bar^t,  1  Law  J. 
Chanc.  93. 

A  report  finding  a  partictilar  fact,  will  not  be  or- 
dered to  be  read  aa  evidence  in  another  anit  relating 
to  the  same  matter,  but  between  different  parties, 
tboogb  the  evidence,  bj  which  that  htX  was  formerly 

5 roved,  has  been  sboe  lost.  Jtfaii/s  v.  Mmm,  3  Law 
.  Chanc.  4S. 

On  the  trial  of  an  issue  at  law,  office  copies  of  the 
proceedings  in  Chancery  are  not  evidence.  Bvmand 
V.  Ntrot,  1  C.  &  P.  578.  [Best] 

If  the  defendant  cooaents,  the  Court  will  permit 
inteiTOgatories  to  be  read  on  a  trial  of  an  indictment 
for  penary.    Anon,  t  Chit.  199 
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A  plaintiff  may  give  in  evidence  answers  to  inter* 
logatories  exhibited  by  the  defendant  in  the  eanse ; 
but  if  he  does  so,  he  cannot  object  that  some  of  them 
are  not  evidence,  on  account  of  their  appearing  to 
state  the  contents  of  wriuen  papers.  M'lntyrs  v. 
Laynrd,  1  R.  &  M.  903,  s.  c  1  C.  &  P.  606. 
[Abbott] 

An  examined  copy  of  answer  in  Chancery,  is  ad- 
missible to  contradict  the  evidence  of  a  wimeas  in  a 
dvil  case.  £iofr  t.  AmbrotSf  3  Law  J.  K.B.  198, 
a.  0.  4  B.  &C.  95,  s.  c.  6  D.  &  B»197:  s.  P.  High- 
fitld  V.  PmJ^.  1  M.  &  M.  109. 

An  examined  copy  of  an  answer  in  Chancery  by 
a  person  not  party  to  the  action  is  admiasible,  with- 
out producing  the  original,  or  proving  the  party's 
handwriting.  Tooth  dgmandant;  Bagwell  tenant, 
9C.&P.  971. 

But  an  examined  office  oopjr  of  an  affidavit  for  an 
injnnotion  is  not  admissible  without  proof  of  iden- 
tity^ or  that  it  has  been  used.  JReei  v.  Bowen,  1  M. 
&  Y.383. 

Where  an  examined  copv  of  an  answer  in  Chan- 
cery was  produced  in  evidence, — it  was  holden, 
that  a  witness  who  had  examined  the  original,  might 
prove  that  it  was  signed  by  the  defendant,  to  esta- 
blish the  identity  of  the  defendant.  Dartnall  v. 
Howard,  1  B.  &  M.  169.  [Abbott] 

(E)  Public  Instrdments. 

To  prove  the  parties  to  whom  com  has  been  de- 
livered, the  returns  made  in  pnnuance  of  the  1  & 
9  Geo.  4.  c.  87,  are  notoonclusive  evidence.  Wood' 
ley  V.  BroHm,  9  Bing.  597,  a.  c.  1  C.  &  P.  599. 

Where  the  French  viee'ConnU  residing  in  London 
produced  a  printed  copy  of  the  "etna  eodet"  of 
rranoe,  purcnased  at  a  bookseller's  shop  in  Paris,  it 
was  received  as  evidence  of  the  law  of  France. 
Laeon  v.  Higghu,  1 D.  &  R.  N  JP.C.  38,  s.  o.  3  Stark. 
178.  [Abbott] 

The  rolls  of  a  manor  court  are  only  evidence 
against  the  tenants  and  lord  thereof.  Attorney  Gene- 
ral V.  Hotham,  1  Turn.  917. 

The  certificate  of  the  secretary  of  the  Board  of 
Excise,  as  to  the  accuracy  and  effect  of  accounts  in 
the  books  of  the  Excise,  ought  not  to  be  received  in 
evidence. 

Whether  accounts  of  stock  kept  in  the  Excise 
books  are  evidence  between  third  parties,  as  to  the 
delivery  of  goods — Quare. 

Copies  of  such  accounts  may  be  given  in  evidence, 
eemh,  on  the  ground  that  the  originals  are  public 
books ;  but  in  such  caae  the  copies  produced  must  be 
proTed  by  a  witness  who  had  examined  them  with 


the  origiBals,  and  can  swear  to  their  acocmey. 
Punter  T.  Harvey,  9  Bligh,  351. 

(F)  PftlfATE  WrITIIIOS. 

On  an  indictment  against  A  and  B  for  a  oonspt- 
racy  to  commit  a  fraud  ;  the  defence  made  by  A  was, 
that  he  had  been  deceived  by  the  representations  of 
fi ;  and  part  of  a  written  correspondence  betvreen 
A  and  B  oaving  been  admitted  for  the  prosecution : 
It  was  held,  uiat  under  such  circumstances,  the 
whole  of  the  correspondence  between  A  and  B,  up 
to  tiie  time  of  the  overt  act  of  the  conapiracy,  must 
be  received  in  evidence  for  the  defence.  Rear, 
Whitehead,  1  D.  &  R.  N.P.C.  61.  [Abbott] 

The  date  of  a  letter  is  evidence  against  the  writer, 
that' the  letter  was  written  where  dated.    Jnon.  9 
.  Chit.  194. 

Although  the  post-mark  upon  a  letter  is  prtnd 

fade  evidence  that  it  existed  at  the  time  of  the  date 

denoted  thereby,  yet  proof  that  it  bean  a  genuine 

post-mark  is  indispensable.     Fletehor  v.  BraddyU, 

3  Stark.  64.  [Hohroyd] 

It  is  not  necessary  that  a  signature  of  the  writer 
of  a  letter  above  thuty  yean  old  should  be  proved. 
Where  there  is  no  existing  direction  to  such  a  letter, 
pritndfaeie,  it  must  be  intended  to  have  been  written 
to  the  party  amongat  whose  papen  it  is  found. 
Fenwiek  v.  Reed,  6  Mad.  7. 

A  letter  written  by  a  party,  sought  to  be  charged, 
is  evidence,  though  it  be  signed  by  a  third  person. 
Alexander  v.  Breim,  1  C.  &  P.  988.  [Best] 

The  defendant's  card  is  not  admiaaibie  in  evidence, 
unless  the  plaintiff  gives  him  notice  to  produce  his 
cards,  and  then  proves  one  to  be  a  copy,  or  shews 
that  he  received  Uie  card  from  the  defendant  him- 
self    Clark  V.  Capp,  1  C.  &  P.  199.  [Abbott] 

Where  a  deceased  person  has  made  an  entiy,  it 
may  be  evidence,  although  he  could  not  in  bis  life- 
time have  been  examined  as  to  the  feet 

A  book  purporting  to  contain  an  account  of  tithes 
cdleeted  seventy  yesn  back,  cannot  be  received  in 
evidence  without  proof  that  the  party  in  whose 
handwriting  it  is,  was  at  the  time  coueotor  of  titbet. 

Where  the  charter  of  an  ecclesiastical  corpora- 
tion required  them  to  appoint  tithe  proctorB,  ancient 
rolls  purporting  to  be  accounts  rendered  by  certain 
memben  of  the  corporetion,  as  their  tithe  procton, 
coming  out  of  the  proper  custody,  and  appearing  to 
have  iMen  approved  and  aettled  by  the  corpontion, 
were  deemed  admissible  evidence.  Short  v.  Lee,  9 
J.  &  W.  464. 

The  minister's  accounts  and  the  royal  grants  an, 
•when  they  so  state,  usually  considered  as  suffidsiit 
evidence  that  certain  premises  were  parts  of  a  dis- 
solved monastery.  Goeemon  ef  Lupton  School  v. 
Scarlett,  9  Y.  &  J.  330. 

Entries  made  by  a  collector  of  taxes  in  his  odl- 
leoting-book,  are  admissible  in  evidence  against  a 
aurety  aftor  the  death  of  the  principal.  Geet  v. 
WatUngton,  6  B.  Mo.  355,  a,  o.  3  B.  &  B.  139. 

A  Bible,  produced  by  a  woman  aged  sixty-seven, 
who  said  that  it  was  given  to  her  when  seven  yean 
old  by  her  fether,  who  told  her  that  it  belonpd  to 
her  gnnd&ther,  is  evidence  of  itself  to  be  left  to 
the  jury  to  say,  whether  an  entry  in  it,  by  which  it 
appean  that  her  grandfether  was  the  son  of  a  certain 
person,  is  true.  Doe  d.  Cracknel  r, Head,  1  Law  J.. 
K.B.  79. 
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Wb«re  the  pnotiee  of  tbe  defendant's  eoanting- 
houae  wee,  that  the  olerk,  after  copying  a  letter  into 
the  letter-book,  retained  it  to  the  defendant  to  seal, 
and  that  he  or  another  derk  carried  all  letters  to  the 
post-office,  bat  there  was  no  particular  place  of  de- 
posit in  the  office  for  aoch  letters,  and  neither  of  the 
derks  had  an^  recollection  of  the  particular  letter 
offered  in  endencop  thoagh  they  swore  that  they 
uniformly  carried  all  letters  given  them  to  carry : 
Held,  that  the  entry  in  the  clerk's  writing  in  the 
letter-book  of  a  letter  to  the  plaintiff,  could  not  be 
read  as  proof  of  such  letter  haying  been  sent  to  the 
plaintiff!  Toatey  ▼.  WUliam,  1  M.  &  M.  129.  [Ten- 
terden] 

A  banker's  ledger,  in  which  the  entries  are  made 
hy  sereral  clerks,  is^dmissible  in  evidence  to  shew 
that  a  customer  has  no  fonds  in  their  hands ;  and  it 
is  not  necessary  to  call  all  the  parties  by  whom  the 
entries  are  made.  Furtnu  w,  Copt,  6  L»n  J.  C.F. 
f42,  s.  c.  5  Biog.  114,  s.  o.  2  M.  &  P.  197. 

As  by  the  55  Geo.  3.  c.  155,  it  is  directed,  that 
the  number  of  passengers  going  on  board  India  ships 
shall  be  inserted  in  a  book,  to  be  kept  at  the  India 
House,  and  Terified  by  oath,  such  book  is  sdmissible 
in  evidence.  JUchauiton  v.  M$lUth,  3  Law  J.  C.P. 
t65,  s.  c.  f  Bing.  St9,  s.  c  1  C.  &  P.  S41. 

Documents  relating  to  a  company,  not  kept  in 
their  chest,  but  at  tbe  clerk's  house,  are  inadmissible. 
The  Wardens,  3rc.  ofSHrnnbury  v.  Hart,  1  C.  &  P. 
114.  [Hullock] 

VThere  there  is  a  promise  to  pay  "  the  debt,"  but 
the  amount  is  not  mentioned — umbU,  that  a  pro- 
missory note,  which  was  originally  valid,  but  would 
be  inadmissible  in  evidence  merely  on  account  of 
an  erasure,  and  which  was  the  subject  of  reference 
in  the  conversation  wherein  the  promise  was  made, 
may  be  used  in  evidence  to  ascertain  the  amount  of 
the  debt,  for  payment  of  which  the  promise  was 
made — ttd  qwtre.  Biihop  v.  Chambre,  6  Law  J. 
K.B.334. 

If  a  paper  be  called  for  hy  the  plaintiff's  counsel, 
and  they  look  at  it,  they  must  read  it  in  evidence,  if 
it  is  at  in  material  to  the  case ;  but  if  it  be  inappli- 
cable, it  may  be  rejected.  Wilnm  v.  Bowit,  1  C.  & 
P.  10.  [Park] 

If  the  counsel  for  the  defendant,  in  cross-exami- 
nation, put  a  paper  into  the  witness's  bsnd,  to  re- 
fresh his  memory,  the  opposite  counsel  has  a  right 
to  look  at  it,  without  being  bound  to  read  it  in  evi- 
dence ;  and  the  opposite  counsel  'may  also  ask  the 
witness  when  it  was  written,  without  being  bound  to 
pot  it  in.  Rex  v.  Ranuden,  S  C.  &  P.  603.  [Ten- 
terden] 

If  acheque,  drawn  by  one  of  the  parties  in  a  cause, 
be  proved  to  be  in  the  hands  of  tlie  banker  of  such 
party,  (having  been  paid,)  the  opposite  party  need 
sot,  if  he  wishes  to  have  it  put  in  evidence,  call  the 
banker's  clerk  to  produce  it,  bat  may  call  for  it  under 
a  notice  to  produce.  Burton  v.  Payne,  2  C.  &  P.  5f  0. 
[Bsyley] 

The  same  proof  of  a  prisoner's  handwriting  in  a 
criminal  case  is  aUowed,  as  in  a  dvil.  Rex  v.  Hen* 
tey,  9  Ken.  368,  s.  c.  1  Burr.  643. 

In  the  ecclesiastical  courts  comparison  of  hand- 
writings is  sdmissible  evidence.  Lock  v.  D«nner, 
1  Add.  360. 

Evidence  of  a  rector's  handwriting  to  receipts,  by 
comparison  with  his  signature  in  tbe  register-books. 


the  entries  in  which  it  was  his  duty  to  have  signed, 
held  to  be  admissible.  Taylor  v.  Cook,  8  Price,  650. 

An  issue  having  been  directed  to  satisfy  the 
Court  as  to  the  forgery  of  a  signature  to  a  warrant 
of  attorney,  a  verdict  was  found,  establi^ing  the 
|[enuineness  of  it,  upon  evidence  satisActory  to  tho 
judge  who  tried  the  cause,  and  to  the  Court  upon 
his  report  of  it.  In  the  course  of  the  trial,  an  in- 
spector of  franks,  who  had  never  seen  tibe  party 
write,  was  called  to  prove,  (torn  bis  knowledge  of 
handwriting  in  general,  that  the  signature  in  ques- 
tion was  not  genuine,  but  an  imitation ;  this  evidence 
having  been  rejected,  the  Court  refuiied  to  disturb 
the  verdict,  on  the  ground  that  such  evidence,  even 
if  admissible,  was  entitled  to  very  little  weight ;  and 
that,  the  issue  beingto  satisfy  the  Court,  a  new  trial 
ought  not  to  be  granted,  unless  for  tbe  rejection  of 
evidence  which  might  reasonably  have  altered  the 
verdict.  Qu4Brf ,  if  such  evidence  be  admissible  at 
all.     Oumey  v.  Lanelands,  5  B.  &  A.  330. 

In  questions  of  pedieree  a  witness  called  to  prove 
the  hand-writing  attached  to  an  ancient  paper  may, 
previous  to  pving  his  opinion,  compsn  it  with 
other  authentic  documents.  Doo  d,  Tilman  v«  Tarver, 
1  R.  &  M.  141.  [Abbott] 

Receiving  letten,  and  acting  upon  them,  is  snffi- 
dent  to  authorize  a  speaking  as  to  belief  of  the 
handwriting.  Tharpt  v.  GUbum$,  2  C.  &  P.  f  1. 
[Best] 

The  witness  called  to  prove  the  defendant's  hand- 
writing to  certain  letten,  stated  that  he  had  only 
corresponded  with  a  person  of  that  name  at  A  ;  and 
that  he  had  never  seen  the  defendant :  Held,  on  its 
being  proved  that  there  was  no  other  person  of  that 
name  living  at  A,  that  the  evidence  was  suffident  to 
go  to  the  jury  for  them  to  say,  whether  or  not  the 
letten  were  written  by  the  defendant.  Harrington 
y.  Fry,  1  C.  &  P.  289,  s.  c.  1  R.  &  M.  9a  [Best] 

If  a  person  prove  that  he  has  never  seen  the  de- 
fendant write,  and  has  never  corresponded  with  him, 
but  has  seen  papen  in  the  Master's  office,  which  the 
attorney  of  toe  party  admitted  to  be  of  his  hand- 
writing, and  the  person  has  acted  on  these  papera 
so  admitted  :  this  is  not  such  a  knowledge  of  the 
party's  handwriting  as  will  enable  tbe  person  to 
prove  a  written  document  alleged  to  be  in  his 
handwriting.  Greevet  v.  Hunter,  f  C.  &  P.  477. 
[Abbott] 

Tbe  signature  of  a  party  to  a  bill  of  exchange 
may  be  proved  by  a  person  who  has  seen  him  write 
bis  surname  only.  Lewis  y«  Sapio,  1  M.&  M.  39. 
[Abbott] 

Proof  of  the  handwriting  of  the  subscribing  wit- 
ness to  an  instrument  is  sufficient,  he  being  dead, 
without  any  further  proof  of  the  identity  of  the 
parties,  except  the  identity  of  name  and  description. 
Pare  V.  Mann,  1  M.  &  M.  79.  [Tenteiden] 

A  signed  bill,  delivered  in  obedience  to  the  sta- 
tute 9  Geo.  S.  c.  tS,  is  in  the  nature  of  a  notice 
before  action ;  and,  therefore,  a  notice  to  produce 
that  notice  on  the  trial  is  unnecessary. 

A  copy  of  the  bill,  which  has  been  delivered,  duly 
signed,  may  be  given  in  evidence,  although  the 
dgnatnre  in  the  copy  be  not  in  the  handwriting  of 
the  attorney.  CoUmg  v.  Trewerk,  5  Law  J.  K.B. 
13f ,  s.  c.  6  B.  &  C.  394. 

Under  the  Scots  statute  "  for  making  up  the  tenor 
of  decreets,  whereof  Uie  extracts  are  amissing,  aod 
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tbe registfln  lotC  is  the  fire;"  wbetlier  die  defeet* 
of  ia  eztrtol  aoc  tmifliiiig,  but  oUitented,  oaa  be 
mpplied^-Qutfr** 

iWeztrftot  haying  been  in  potMeaon  of  the  tn- 
oettoie  or  aathore  of  the  daimeot,  wfaoee  dntj  it 
was  to  have  aapplied  the  defeets  under  the  statnte 
or  by  eoauAon  law  :  oODJeetnal  eridence  to  snwpljr 
a  word  mppoeed  to  beemeed  is  inadmiasible.  Mok" 
Dcugail  T.  Htgariht  S  Bligb,  41. 

(G)  Reputation. 

Evidenee  of  repntatioii  is  admissible  when  the 
question  is»  whether  a  particnlar  place  is  a  parcel  of 
a  aheep-waik  or  not.    Davletf.  Lewis,  f  Chit.  555. 


(H)  Dbclaeations. 

A  soed  out  a  writ  of  ^  fa,  against  the  Mods  of 
fi,  and  the  aheriff  ezecated  a  bill  of  sale  of  eertain 
goods  to  A.  Alter  this,  B  remained  in  possession 
of  the  goods,  and  the  sheriff  again  took  them,  under 
another  execution  against  B :  Held,  that  in  an  aotioo 
brought  hj  A  against  the  sheriff  lor  taking  these 
goods,  the  deelsnttons  of  B  wsie  evidence  for  the 
defendant,  to  ahew  tiiat  A*s  execution  was  merely 
colourable.  WiUm  t.  Ferlay,  3  C.  &  P.  395. 
[Vaughan] 

ObaerratioDS  made  by  the  wile  are  admissible  in 
evidence,  where  she  acts  ss  the  agent  of  her  husband. 
Pratt  V.  Baker,  1  Law  J.  R.B.  It. 

Qiusre,  whedisr,  after  the  death  of  husband  and 
wife,  the  declarations  of  the  wife  are  admissible  as 
OTidenee  to  shew,  that  the  husband  was  not  tensnt 
in  lee  of  lands  oif  which  he  had  seisin,  and  that, 
upon  a  certain  erent,  they  were  to  go  orer  to  another 
branch  of  die  family.    Biarker  t.  Ray,  t  Russ.  63. 

The  declaration  of  a  party  is  admissible  in  eri- 
denee  to  prore  his  intention.  Gale  T.  Halfhaigkt, 
3  Stark.  56.  [Abbott] 

The  dying  dedaraUons  of  a  person  can  only  be 
receiTed  in  eridence,  when  the  subject  of  inquity 
is  the  death  of  the  party,  and  not  at  the  investiga^ 
tion  of  any  collateral  dieumstanees.  iZcr  r.  Mead, 
f  B.&C.605,s.  e.4D.&R.ltO. 

Dsdintidns  entt  Kttm  metam  are  admissible  in 
queetionn  of  pedigree,  though  the  plaintiff's  title 
was  that  which  the  party  making  such  declaiations 
would  hare  had  if  living.  Dee  d.  TUmmn  r.  Tarver, 
1R.&M.  141.  [Abbott] 

The  non-production  of  a  written  instrument  must 
be  accounted  for,  in  order  to  admit  die  park's  own 
deebrationa  against  himsslf.  Bhmm  ▼.  Eleee,  1 
C.  &  P.  558,  s.  c  1  R.  &  M.  181.  [Abbott] 

In  general,  dedaratiotta  made  by  Uving  persons, 
not  parties  to  an  action,  though  against  their  own 
interest,  are  not  adaussible  as  evidence  in  that 


Where,  therefore,  to  impeach  the  counderation 
for  a  promisaofy  note,  the  defendant  attempted  to 
give  evidence  of  declarations  made-  by  the  person 
on  whose  aeoonnt  that  note  had  been  given  to  the 
^aintiff,  which  person  was  no  party  to  the  action-^ 
The  Court  heM  each  evidence  clearly  inadmisdble. 
Healey  v.  Jaeeke,  5  Lew  J.  K.B.  180,  s.  e.  S 
C.  ft  P.  616. 

In  a  question  of  pedigree,  declarations  of  a  party 
connected  by  mamage  are'  receivable  in  evidence. 
Therslbre,  in  an  aetiott  of  ejectmeat,  dedarationB  by 
I,  that  her  fittt' husband  used  to  sar  ^Mt  Ihe 


Its  would  go  to  J-F,  and  after  his  death,  to  his 

heir  (under  whom  CheleiBbr  of  the  plaintiff daimed), 
were  held  to  be  admissible  in  eriuence  to  shew  the 
relatioiiship  and  afinity  of  J  7  to  the  lessor  of  the 
plaintiff.  Doe  d.  Fatter  v.  RandaU,  6  Law  J.  CI*. 
196,  a.  o. «  hi.  ft  P.  to. 

(I)  Admissions. 

Where  tfie  Ecclesiastical  Court  preserved  persond 
snswers  of  adefendant  to  a  libel  in  that  court :  Hdd, 
that  they  were  admissible  in  evidence  in  a  suit  for 
tithes  in  this  court,  by  a  party  daiming  under  the 
ssme  tide  as  the  person  whose  answer  it  was.  Toy* 
lor  V.  Cook,  8  Price,  664. 

A  mere  proposal  to  refer,  is  not  to  be  protected  as 
a  communication  for  a  compromise ;  the  essenoe  of 
a  eompromise  being  an  oiler  to  nmke  a  conceasion 
and  sscniice  \  therefore,  where  soch  a  proposal  was 
connected  with  an  admissiott  sostuning  a  plea  of 
set-off:  It  was  hdden,  that  it  ought  to  have  been 
received  in  evidence.  T^ohmoii  t.  Autiia,  1  Law  J. 
ILB.  99,  s.  c  t  D.  &  R.  359. 

An  admistton  made  by  a  party  before  an  arbitra- 
tor,  may  be  used  as  evidence  on  the  trial  of  another 
cause,  and  is  not  to  be  considered  as  an  admission 
made  with  a  view  to  a  compromise.  Doe  d,  Uoyd 
r.  £«aju,  3C.&  P.  219.  [Vaughan] 

An  agreement  for  adjusting  diiferences  admitted 
in  evidence  notwithstanding  the^  rule,  that  admm- 
sione  doring  treaties  for  compromiie  of  suits  cannol 
be  recdved  for  the  purpoee  of  fixing  the  party  in- 
tended to  be  diarged  with  the  debt,  that  rule  not 
extending  to  executed  agreements.  ProyteU  r. 
Lewelyn,  9  Price,  1ft. 

The  defendant  cannot  give  in  evidence  adniisdons 
made  before  action  brooght  by  the  plaintiff,  suing 
as  prochein  amy.  Webb  v.  Smith,  1  R.  &  M.  106. 
[Utdedde] 

On  the  taxation  of  costs  before  tiie  Hastar,  aa 
attorney's  derk  admitted,  that  the  suit  in  whidi 
the  costfrwere  taxed,  wss  conducted  by  his  esBphiTer 
Irom  motivea  of  charity  on  behalf  of  the  plaintiff: 
Held,  that  the  admissions  of  the  derk  were  sufident 
to  bind  the  maater.  Aikboanee  v.  Fricf ,  1  D.  £e  R. 
NJP.C.  48.  [Abbott] 

Qiuvre — Whether  an  admisdon  made  b^  counsel, 
in  hie  address  to  the  jury,  that  part  of  his  client's 
demand  had  been  saCiailea,  is  receivable  in  evidenoe, 
if  his  client  heard  it,  and  made  no  objection  to  it  at 
the  time.  CoiUdge  r.  Hem,  3  Law  J.  C.K  184,  a.  e. 
3  Bing.  119. 

Where  the  husband's  bonness  was  conducted  by 
his  wife  in  hie  aheence,  it  was  hdd,  that  admisrioiia 
BBsde  by  her,  on  an  apoHcaticn  to  p^  for  goods  be- 
fore they  were  ddiverea,  were  admnsriile  in  evideaee 
against  her  husband.  CUford  v.  BurfoM,  1  Law  J. 
C.P.  61,  8.  c  1  Bing.  199,  s.  c  8  B.  Mo.  16. 

In  a  suit  institnted  agdnst  A  and  B,  to  have  billa 
of  exchange,  which  have  been  negotiated  ftota.  A  to 
B,  ddiverad  up,  on  the  ground,  3iat  it  was  a  fraud 
in  A  to  negodate  them,  and  that  B  was  a  party  to 
the  fiand — the  admiasions  of  A,  while  the  biOsworB 
in  his  possesdon,  that  he  was  not  entitled  to  nego- 
tiate them,  are  admiadble  in  evidence.  Let  v.  Hax'^ 
thoa,  5  Law  J.  Chanc.  6t. 

An  admission  up  to  a  particnlar  4ay,  extendn  not 
to  any  feet  prior  to  that  day.  Tuubl  v.  Whiirem,  1 
CS.  dr  P.  ff .  [Duriough] 
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All  tdinianoB  by  the  defenduit,  tbat  be  evmot 
.fmy,  but  will  gire  a  bill,  and  that  he  baa  been  ar- 
reated,  will  entitle  the  plaintiff  to  a  verdict  of  «£  10, 
tm  there  could  hare  been  no  arrest  for  a  amaller 
amount.  Bmthwailt  ▼•  Ckurehili,  2  C.  &  P.  341. 
£Abbott] 

The  Court  will  not  make  an  order  upon  a  defen- 
dant to  pay  money,  upon  an  admiaaion  in  hia  anawer 
that  lie  baa  received  a  large  aum  of  money  (apeciff- 
ing  the  amount)  coupled  with  a  claim  of  lien  on  it 
for  traTellxngezpenaes,  poatchaiae  hire,  orotherwiae. 
Jmw  ▼.  BvtUr,  1  Law  J.  Chaoc  f  X2. 

To  aupportadmiaaiona  entered  ioto  between  town 
•genu,  under  the  aanetion  of  the  attomiea,  their 
priacipela  in  the  country,  the  handwriting  of  aoch 
town  ageBta  most  be  proved  at  the  trial ;  but  the 
Court  will  set  aside  a  nonauit  occasioned  by  the 
likintiff  not  being  able  to  prove  the  handwriting 
of  the  defendant'a  attoniey's  agents,  where  such  ad- 
miasiona  had  been  bonA^di  entered  into.  Trtii/ove 
V.  Burton,  %  Law  J«  C.P.  105,  s.  fc  9  B.  Ma  64. 

Whera  a  prooeeding  dependa  upon  the  question, 
whether  Justices  of  the  Peace  bad  juriadiction  over 
tbe  subject  matter,  their  own  order  reciting  a  fact 
which  would  give  them  jurisdiction  is  not  sufficient 
evidence  of  the  fact  Bmc  v.  GilkM,  6  Law  J.  M.a 
J  la.  a.  c  S  &  &  a  439,  a.  0,  «  M.  &  R.  4M. 

(K)  Confessions. 

Cenfesaions  made  in  consequenoe  of  •  threat  or 
pranuae,  or  to  sn  sttomey  or  banister rsra  privileged, 
and  no  othera;  thenfonu  wheie  a  priaooer  wrote  a 
letter,  and  the  gaoler  promised  to  put  it  in  the  post, 
but  instesd  of  so  doing  took  it  to  the  proseoutor,-— 
it  was  bolden  to  be  admiaaible.  £ss  t.  X)srnf»#t0N» 
C  C.  ft  P.  418.  [Garrow] 

Though  a  confeaaon  be  extracted  from  a  prisoner 
by  an  onanthoiised  peraon,  holding  out  a  obance  of 
pardon,  it  is  admissible  in  evidenoe.  Rut  v.  Gikbont^ 
a  C.  ft  P.  97.  [Park] 

If  a  piiaoner,  under  the  tmpresaion  of  obtsining  a 
pardMi,  confess  to  tbe  eeostable,  it  is  evtdenoo. 
R4X  V.  Tykr,  1  C.  ft  P.  If  9.  [HoUoek] 

Wheve  a  ma|istraite,  without  threat  or  promissb 
questioned  a  prmoner,— it  was  bolden  that  hia  ex« 
•miaatioo  was  admisriUe  in  evidenee.  Bmm  v.  EUui, 
3A.ftM.43f.  [Littledale] 

Where,  in  the  absence  of  a  threat  or  pvoaiie,  a 
boy  of  tho  age  of  fouHoen  yean  confsased  aMony^ 
it  waa  bolden  to  be  admiisible.  Rtx  ▼.  XWnten,  1 
B.  ft  M.  aCR.  f7« 

Tbo  qonfesaifli  of  a  piiMoer  befora  a  msgistrale, 
is  snffioiont  ground  to  wsrvant  a  eonricHon,  though 
there  ia  no  positive  proof  aitimiff,  that  the  ofieoite 
waa  coaunkted ;  at  lQas4,if  Jlb«reiapiobaUe  evidsnce 
tbatitwaa  commiUed.  Rtxw.  fFMla,  1.  B.  ft  B. 
C.C.R.608.    iUrT.7Vppit,»b.  509. 

If  aconfeasion  is  improperly  obtained,itiaa  ground 
for  oxclodiBg  evidenco^f  the  confession,  and  of  inv 
act  done  by  the  prisoner,  in  conseq«ience»  towarM 
his  discowBiipg  the  property,  tmleaa  ihe-pvoperty  ia 
aetuaUy  discorerad  ilkcieby.  £«  Y.  JnOAw,  1  lU 
ft  R.  C.C.R.  49f  • 

If  the  deelaratioB  of  tbe  priaooer,  in  whiofa  abe 
naneru  her  innoconoe,  be  given  in  evidenoe  on  the 
port  of  tbe  prosoeution,  apd  there  be  evideoeo  of 
other  simteawttts  oonfessing  guilt;  the  judge  wiU 
leovo  the  whole  of  ibe  eoHflioiing  stalementsitothe 
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jury  for  consideration :  bat  if  there  be  in  the  whole 
caae  no  evidence  but  whet  is  compstible  with  the 
assenion  of  innocence  ao  given  in  evidenoe  for  the 
proseoiition,  the  judge  will  direct  an  acqnittat  lUr 
V,  Jmw,  f  C.  ft  P.  6f  9.  [Bosanquet] 

If  a  fislony  be  committed  jointly  by  twoj  and  one 
of  them,  in  the  preaence  ot  his  companion,  on  his 
examination  before  a  justice  of  the  peaee,  admits 
that  he  and  tbe  other  committed  tbe  offence  jointly, 
auch  confession,  though  not  negatived  by  tbe  latter, 
is  not  evidenoe  against  him.  JUx  v,  AppUInf,  3 
£tazk.  33.  [Holro^] 

(L)  Confidential  Communications. 

The  rule,  that  confidential  communicattona  axo 
not  to  be  revealed,  does  not  extend  to  medical  men, 
Reg  V.  GiUboM,  1  C.  ft  P.  97.  [Park] 

The  roleeatabliahing  confidential  communications, 
does  not  spply  to  a  banker'a  sUting  the  balance  a 
oustOBMr  bad  in  hia  bank  on  a  certain  day.  Lovd 
T.  Fr$tlifiMldt  f  C.  ft  P.  3C5.  [Abbott] 

Commuoicationa  made  to  a  ateward,  by  hia  emr 
ployer,  reapecting  bis  sfiairs,  are  not  privileged  from 
disclosure,  like  confidential  commnnicationa  made 
to  legal  adviaera.    Folmoutk  v.  Mmi,  1 1  Price,  465. 

Conferenoas  between  eolicitor  and  client  extend 
Co  all  commnnicationa  for  professional  advice,  but 
not  to  employment  in  matters  not  professional. 
Waiker  v.  Wildman,  6  Mad.  47^ 

The  retaining  of  coanael  falls  within  the  rule  of 
confidential  commnnicationa.  Foote  v.  Hmyn$,  1  R. 
ft  M.  165,  a.  0. 1  C.  ft  P.  545.  [Abbott] 

Confidential  communications  made  to  an  attorney, 
being  the  privilege  of  the  client,  may  be  disclosed  if 
he  consents.  MmtU  v.  Uort,  1  R*  ft  M.  390.  £Best] 

(M)  Presumption, 
[See  Bastaxd  and  Grant.] 

Id  every  case  where  the  child  is  bein  in  lawAil 
wedlock,  the  husband  not  being  aeparatsd  firom  bis 
wife  by  a  aentonce  of  divorce,  aexual  intercourae  is 
pffeswDod  to  have  taken  place  between  the  hnaband 
end  wife,  until  that  prasamption  is  encountered  by 
sneh  evidence,  as  piovss,  to  tbe  sstisftction  of  those 
wlw  are  to  decide  the  qoastion,  that  aoch  sexual  in- 
tenoorse  did  not  tske  plaos  at  any  time  when  by 
ouch  intoroourss  the  hueband  eoald,  aocording  to 
tbe  laws  of  natars,  bo  tbe  father  of  auch  diild. 

Aftw  proof  given  of  suoh  eocene  of  tbe  husband 
and  wUe,  by  winch,  according  to  tbe  lawa  of  nature, 
he  might  be  the  ftilher  of  a  child,  (by  which  ia  to  be 
underalood  proof  of  aaaGual  interoottrse  between 
(hem,)  no  evidenee  can  be  seccdved  oicept  it  tend 
lo  falaify  the  proof  Jfcat  aneb  inlereonrae  bad  taken 
pteee.  fiuoh  ^roef  must  be  regidsled  by  the  same 
friaciplea  na  are  applioaUe  fto  Iba  osUbUahment  of 
any  other  fiaeu 

Th4  jnesumption  of  ^e  legitimsey  of  a  child  bom 
in  Inwiiil  wodleck,  tbo  hunband  liot  beiqg  separated 
from  his  wife  by  a  BBntmice.ofdi«orce,€anbeJegaUy 
seaistad  only  by  evidence  of  sudb  fsole  or  circum- 
etanoes  as  sm  auflieiaBt  to  ps»ve,i  tp  the  satisfaction 
of  thoae  who  no  to  decido  Abe  queatioa,  that  no 
oezualintixcoutae  did  take  plane  between  the  huo- 
band  and  wifeat  any  tiaao^  when  by  auch  jntercourse 
Ae  husband  eonki,  by  the  laws  of  nature,  be  the 
hfSkhr  of  tbe  sbild. 

Where  tbe  legitimacy  of  s  ebild  in  such  a  one  is 
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disputed,  on  the  groimd  that  the  htuband  wts  not 
the  father  of  each  child,  the  question  to  he  left  to 
the  jury  is,  whether  the  husband  was  the  fatiierof 
*such  child  }  and  the  evidence  to  prove  that  he  was 
not  the  father,  must  be  of  such  facts  and  drenm- 
'Btances  as  are  sufficient  to  prove  to  the  satisfaetion 
of  a  juij  that  no  sexnal  intercourse  took  place  be- 
tween the  husband  and  wife  at  any  time,  when  by 
•such  intercourse  the  husband  could,  by  the  laws  of 
nature,  he  the  father  of  such  child. 

Where  the  husband  and  wife  an  not  proved  to  be 
impotent,  and  have  had  opportunity  %{  aeoess  to 
each  other,  during  the  period  in  which  a  child  could 
h&  begotten  and  bom  in  the  course  of  nature,  the 
presumption  of  legitimacy,  arising  from  the  birth  of 
the  child  during  wedlock,  may  be  rebutted  by  cir- 
cumstances inducing  a  contrary  presumption,  and 
the  fact  of  non-access,  (that  is,  the  non-existence  of 
sexual  intercourse,  as  well  as  the  fact  of  impotenoy), 
'may  always  be  lawftiUy  proved  bjr  means  of  aoch 
legal  evidence,  as  is  strictly  admissible  in  erery 
other  ease  where  a  physical  fact  is  to  be  proTed. 
'Banhury  Petragt,  1  S.  &  S.  153. 

Doctrine  of  law  as  to  the  presumption  of  sexual  in- 
^eroonree  between  husband  and  wife,  who  are  living 
••part  under  a  deed  of  leparation,  but  who  ooeasioo- 
•nlly  meet ;  and  as  to  the  evidence  by  which  that 
-presumption  may  be  rebutted.  Morris  v«  Davit,  5 
Iaw  J.  Chanc.  177. 

Doctrine  of  presumption  as  to  the  attestation  of 
•wills  in  the  preaence  of  the  testator.  Earl  rf  Win^ 
•cfti/ifa  V.  Wauchep9,  5  Law  J.  Chanc  167. 

Sy  16  &  17  Car.  2.  c.  It,  for  making  certain 
divers  navigable,  persons  were  authorised  to  make 
mew  cttta,  &C.  for  the  purpose  of  improving  the  na- 
vigation of  such  rivers,  but  required  that  they  should 
make  a  recompense  to  the  owners  of  the  soil,  through 
which  such  cuts,  &c.  were  to  be  made,  for  any  injury 
^conunitted  on  their  property,  according  to  the  de- 
'termination  of  commissioners,  or  in  purraance  of 
'•greementa  between  the  parties ;  but  the  set  eon- 
•tained  no  clanse  giving  the  undertakers  power  to  pur** 
chase  lands,  nor  did  it  rsoognise  in  them  any  right 
<of  soil  in  the  beds  or  banksof  the  rivers  intended  to 
be  made  navigablo.    Where  the  river  I,  mentioned 
in  this  act,  was  made  narigable  by  certain  nnder- 
taksrs  in  1702,  and  their  sucoeMors  exercised,  for 
a  long  series  of  years,  acta  of  ownership  and  enjoy- 
ment of  the  banks,  by  cutting  bushes,  &c.  snd  had 
granted  a  lease  of  hatches  of  sluices  made  in  one  of 
the  banks,  to  an  occupier  of  land  adjoining  thereto, 
for  the  purpose  of  irrigation,  and  there  was  no  proof 
of  any  agreement  between  the  undertakers  ana  the 
original  proprietors  of  the  Isnd,  for  the  purebsse  of 
the  soil  of  the  bank :  Held  ^  that  sooh  an  agreement 
^  poold  not  be  presumed  from  these  acta  of  ownership 
'  and  enjoyment,  when  opposed  to  similar  acta  exer- 
eiied  by  the  occupier  cSF  the  adjoining  land ;  and 
that  the  act  of  parliament  affiirded  strong  evidence 
•gainst  any  presumption  :  Held  also,  that  evidence 
of  acts  of  ownership  and  enjoyment  exercised  by 
the  undertaken,  on  other  parta  of  the  line  of  the 
navigation,  was  inadmissible  to  ahew  their  title  to 
the  loeut  in  quo,  unless  unity  of  title  and  character 
between  the  tocut  in  quo,  and  the  other  parta  of  the 
line   of  navigation,  was  previously    eatahlished. 
HoUu  V.  Goldfineh,  1  Law  J.  K.B.  91,  s.  c  1  B.  & 
C.  t05,  s.  e.2  D.  &  R.  316. 


.Where,  from  the  IqiM  of  time,  s  person  moat  be 
necessarily  presumed  to  be  dead,  it  may  also  he  pre- 
sumed that  he  has  died  without  issue,  no  fact  ap- 
pearing to  lead  to  a  contrary  presumption.  Dm  d.  Oii* 
hm^.  iro/i«y,6LawJ.K.B.286.s.c.8B.&C.226. 
A  party  cannot  rely  upon  preiumption  to  cast  an 
obligation  on  another,  if,  from  the  nature  of  the  case, 
he  must  of  necessity  be  able  to  shew  the  obligation 
(if  it  really  exista)  by  positive  evidence.  BayU  r. 
Tamltfn,  b  Law  J.  K.B.  134,  s.  c.  6  B.  &  C.  329. 
•  In  an  action  for  money  had  and  received,  the  de- 
fendant, as  an  answer  to  the  action,  put  in  one  part 
of  a  deed  of  covenant,  executed  by  the  plainttfb, 
whereby  the  defendant  covenanted  to  pay  over  aD 
monies  received  by  him  on  account  of  the  platntifrs; 
notice  having  been  given  to  the  plaintiiTs  to  produce 
the  counterpart  of  this  deed  :  Held,  that  the  defen- 
dant'e  having  possession  of  the  plaintifls'  part  of  the 
deed,  was  presumptive  evidence  thst  be  had  exe- 
cuted the  eofinterpart,  and  that  this  was  equally  a 
ffround  of  nonsuit,  whether  the  conntarpart  had  been 
lost  or  not.  Eatt  India  Company  r.  Letca,  3  C.  & 
P.  358.  [Tenterden] 

Where  a  rectory  was  granted  by  the  Crown  in 
22  Edw.  6,  with  licence  to  appropriate,  and  a 
direction  to  appoint  a  vicar,  and  endow  him  with  a 
dweiling-hoose ;  and  on  the  appropriation,  to  endow 
him  alM  with  a  specified  annual  pension  or  portion 
for  his  food  snd  sustentation ;  snd  it  sppeared  that 
there  had  been  a  vicar  through  all  subsequent  time, 
and  that  such  vicar  had  for  a  great  number  of  years 
back  received  from  the  lessees  of  the  rectory  for  the 
time  being,  a  larger  sum  thsn  die  pension  specified 
by  the  grant,  but  no  instrument  of  endowment,  nor 
evidence  of  the  existence  of  such,  was  produced ; 
from  the  absence  of  which  it  waa  contended,  that 
the  terms  of  the  grant  had  not  been  complied  with, 
and  that  the  payment  by  the  lessees  waa  a  voluntary 
payment  by  the  impropriators,  and  determinable  at 
their  pleasure :  the  0>urt  held,  that  after  so  long  a 
possemion,  it  might  be  presumed  that  an  endowment 
Lad  been  made  according  to  the  terms  of  tho  grant, 
and  that  the  vicarage  had  been  subsequently  aag- 
aented.     Inman  v.  Wormby,  1  Y.  &  J.  545. 

Whether  proof  preat  dojuro  of  delivery  of  goods 
can  be  allowed,  where,  subseouent  to  the  alle^ 
deliveiy,  written  statementa  or  account  containing 
partial  settlementa  bare  been  deliTered  containing 
no  notice  of  the  disputed  articles — Qutsrt, 

Stmblo,  that  in  such  a  case,  where  the  dealing 
was  between  a  pablioan  and  a  dietiller,  who  kept 
the  accounta,  it  requires  strong  evidctioe  of  delivery 
of  the  goods  to  robot  the  presumptioo  arising  from 
the  sccounta  delivered. 

Whether  the  aooomit-books  of  the  distiller  in 
such  a  case  afford  a  tomi-^Una  jrrobatio,  and  lay  a 
ground  for  the  oath  in  supplement — Qk^ts.  Dam- 
per T.  Harvoy,  2  Bligb,  350. 

Unity  of  possession  may  afiect  the  right  to  tithes : 
as,  whero  a  rectory  impropriate  and  lands  within 
the  rectory  aro  in  the  same  owner,  if  he,  having 
leased  tiie  lands  exempt  fnm  tithes,  conveys  the 
roversion  of  the  lends  ss  he  holds  them,  thst  would 
be  exempt  from  tithes.  If  the  rectory  and  Che 
lends  have  been  in  the  Crown,  and  the  grant  and 
record*  have  been  lost,  whethor  the  enjojrnAont 
would  not  foraish  a  presumption  of  title — Qu^gro,  ' 

A  rectory  and  lands  being  nnited  in  the  Ciown 
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hf  Sff&nnt  tidas,  th«  hiids  might  be  oocopled  by 
tiM  lo$aiOB  of  the  Crown,  discharged  of  the  tithes  by 
the  unity  of  poMession  in  the  Crown.  In  such  a 
ease,  if  a  grant  of  the  lands  were  made  by  the  Crown 
as  the  leMoe  held  them,  it  would  operate  as  a  con- 
Teyanee  of  the  tithes  of  those  lands. 

Soch  a  title  is  capable  of  a  legal  beginning,  and 
is  different  from<the  ease  of  eoclesiastical  rectors 
and  Tioars,  in  which  presumption  is  excluded,  be- 
cause there  can  be  no  legal  beginning  of  such  a 
titlew 

It  seems  eztraordinaiy  that  a  court  of  equity 
should  hold  that  there  may  be  a  preaumption  in  fa- 
foor  of  a  rectory  impropriate,  and  no  presumption 
against  such  a  rectory.  Thero  is  no  difference  be- 
tween the  title  of  a  lay  rector  impropriate  to  the 
tithes  of  land  and  the  title  of  the  person  who  holds 
the  landa  from  which  the  tithes  are  claimed  :  they 
are  both  equally  fees,  both  equally  capable  of  alien- 
ation. Semble,  there  is  no  reason  why  then  should 
be  a  pTfsumption  in  favour  of  a  lay  rector,  and  no 
prssomption  in  favour  of  the  occupier  of  landa. 

A  disclaimer  on  the  part  of  an  eoclesiastical  rec- 
tor would  not  operate  much ;  but  a  disclaimer  by  a 
lay  Tsctor  ousht  to  operate  in  the  same  way  as  if  a 
man  seised  of  lands  bad  a  right  of  way,  or  any  ease- 
ment over  the  lands  of  another.  The  cases  aro  not 
distinguishable.  In  the  case  of  a  ri^ht  of  way,  if 
the  owner  disclaims,  though  the  nrerious  title  may 
be  shewn,  a  subsequent  re&sse  of  the  right  may  l>e 
presumed. 

So  a  lay  rector  may  rolease  the  tithes  and  discharge 
the  lands,  and  if  the  tithes  of  the  lands  have  not 
been  paid  for  a  great  length  of  time,  a  rolease  ought 
to  be  presumed,  though  no  deed  is  produced. 

Reasoning  applicable  to  the  case  of  an  eoclesiasti- 
cal rector,  is  not  neosssarily  applicable  to  the  case 
of  a  Isy  impropriator.  Since  the  dissolution  of  the 
monasteriee,  lay  impropriationa  vested  in  the*  Crown 
have  become  as  much  lay  iees  as  the  lends  out  of 
which  the  tithes  issue.  The  title  is  of  the  same 
description,  particularly  in  the  esse  of  a  person 
claiming  a  profit  to  be  taken  out  of  land.  If  a 
profit  to  be  t^en  out  of  lands  has  not  been  takon 
for  many  years,  and  the  lands  have  been  enjoyed 
without  yielding  that  profit  to  a  third  person,  the 
title  to  that  profit  is  presumed  to  be  oisoharged, 
whatever  is  the  nature  of  the  profit.  The  case  of 
an  impropriate  nctor  claiming  tithes,  is  not  capable 
of  distinction. 

As  between  two  monasteries ;  the  one  holding 
an  impropriate  rectory,  and  the  other  being  a  lesaer 
monastery  holding  lands  within  the  rectory;  the 
fonner  might  convey  the  tithes  to  the  latter.  It  is 
the  case  or  a  right  of  exemption,  not  as  derived  from 
a  religious  house,  but  by  conveyance ;  and  arnbU, 
that  it  is  a  title  which  sdmits  of  proof  by  presump- 
tion.    Norbury  v.  Mtmd;  S  Bligh,  295— f  61. 

(N)  Secondabt  and  Parol  Evidence. 

Knowledge  that  a  party  is  in  possession  of  certain 
documents,  and  the  not  osllinjp;  him  ss  a  witness, 
precludes  secondsiy  evidence  of  the  contents  of  the 
same.    JFruman  v.  ArktU,  1  C.  &  P.  155.  [Park] 

To  admit  secondary  evidence  of  a  deed,  it  is  not 
sufiicient  that  the  attorney,  who  prepared  it,swean, 
that  he  delivered  it  to  A  and  B,  and  believes  it  to 
be  lost   Horloek  v.  PriiOky,  1  lisw  J.  Chans.  73. 


Where  an  attesting  witness  to  a  deed  cannot  bo** 
found,  after  strict  and  diligent  inquiry,  evidence  of 
his  handwriting  is  admissible.  In  accounting  for 
the  absence  of  an  attesting  witness,  or  loss  of  a« 
written  instrument,  genenl  anawen  to  inquiries,, 
that  nothing  is  known  concerning  them,  are  admissi- 
ble in  evidence,  but  not  declantions  as  to  particular 
fiMts,  if  the  party  making  them  is  capable  of  being 
called.     Dos  d.  Jaktuan  v.  Jtknaon,  2  Chit.  196. 

Where  a  letter  has  been  tnced  to  be  in  the  handa 
of  A,  evidence  that  the  defendant  employed  B  to 
search  in  all  places  where  he  kept  letten,  is  not 
sufficient  prmdfaeU  of  loss,  so  as  to  let  in  secondairr 
evidence  of  its  eontents.  ParlEtnf  v.  Ctkbet,  1  C.  CC' 
P.  S8t.  [Best] 

A  party,  in  whose  possession  a  deed  was,  by  prov- 
ing that  he  had  made  diliffsnt  search,  and  could  not 
procure  it,  renden  secondary  evidence  to  prove  its 
contenta  admissible.  Harptr  v.  Coek,  1 C.  &  P.  1S9. 
[Park] 

To  admit  evidence  of  the  contents  of  letten,  it  is 
not  enough  to  shew  that  the  party  in  whose  posses- 
sion they  are,  has  searched  in  a  particular  box  in 
whioh  he  thought  they  were — without  having  looked 
into  any  any  other  place,  although  he  was  of  opinion 
they  were  in  his  possession.  BUgh  r.  WAlM$Uy,  % 
C  &  P.  400.  [Best] 

Reasonable  diligence  in  searching  after  an  inden-  • 
tare  of  apprenticeship  thirty-seven  yean  old,  and 
supposed  to  be  lost,  is  sufficient  to  let  in  secondary 
evidence.     Rex  v.  thM  Jnhainiantt  cf  £a<t  Forbigft, 
3  Law  J.  K.B.  174,  s.  c.  6  D.  &  R.  147. 

In  order  to  let  in  parol  evidence  of  the  oontsnts 
of  a  written  instrument,  it  must  be  shcrwn  that  rea- 
sonable diligence  baa  been  used»  but  without  suooess, 
to  produce  that  instrument. 

Froof  by  an  apprentice,  that  after  the  expiretion 
of  hia  term  of  apprenticeahip  he  applied  to  his  master 
to  deliver  up'  hia  indenture,  and  that  his  master  told 
him  it  was  with  the  overseen  of  the  parish,  is  not 
sufficient  to  authorise  the  adminion  of  parol  evidenoe 
of  the  contenta  of  the  indenture.  If  the  master  be. 
alive,  he  should  be  exsmined,  or  at  all  events,  an 
application  to  him,  and  a  searoh  made  thereupon,  - 
be  clearly  made  out.  iUr  v.  xht  JnAsfritawfs  of  oho* 
degiidio,  6  Law  J.  M.C.  10,  a.  c  7  B.  &  C.  6tO,  s. 
o.  1  M.  &  R.  f  94. 

Proof  that  an  indenture  of  apprentioeshtp  twentr- 
five  yean  old,  to  pay  for  the  stamp  of  which  the. 
overssen  of  a  parish  had  advanced  money,  was  seat 
to  those  overseen,  snd  is  not  to  be  found  ia  tho- 
parish-ohest,  is  sufficient  to  raise  a  presumption*  of 
the  loss  of  the  indenture,  and  to  e»iit]»aooh  pariah^ 
in  a  settlement  esse,  to  give  ssoondary  evidence  of 
its  execution  snd  contents.  iZcx  v.  tke  Inhabitant*^ 
tf  SUMrhridge,  6  Law  J.  M.C.  65,  s.  c  8  Bw  &  C* 
96,s.c.3M.&R.43» 

Where  ineffeetoal  searoh  has  been  made  for  a 
justice's  warrant,  parol  evidenoe  n»y  be  given  of 
its  contents.  Weatherallr.  Watmn,  1  Law  J.  K.B.  7. 

The  mere  ciroumstanoe  of  a  witness  being  too  ill 
to  attend  the  trial,  is  no  sufficient  ground  for  read- 
ing his  deposition  taken  in  Chanoeiy.  DMd.  Lloyd 
V.  Evsnj,  3  C.  &  P.  f  19.  [Vaughan] 

A  witness,  in  his  deposition  taken  in  a  auit  in 
equity,  swore  to  the  handwriting  of  a  particular 
document,  and  afterwards  became  blind ;  hiadeposi*. 
tion  was  read  in  bis  lifetime,  on  the  trial  of  an  issoa* 
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to  |>wfe  Ibe  laaJirridBg,.    Lynn  1^  Ihttm,  1 
J*  Chinio*  86* 

A  witiMa<ejnmiDed  on  tbe  trial  of  an  iaiue  cot 
of  Chancerf,  died  'y  a  «ew  trial  was  gnnted,  and 
on  the  new  tnal  parel  evidence  waa  allowed  to 
be  given  of  what  thia  witnaae  had  deposed  on 
the  fonner  trial,  notwithstanding  there  was  tbe 
nsaal  oidev  for  reading  the  depositions  in  eqnitjr  of 
snch  witnesses  as.  had  died  siaoo  the  first  trial*  Tod 
w.  Emrl  ^  WhtehtUea,  3  C.  ft  P.  587.  [Tenterdea] 

Wheie,  poisaant  to  an  order  of  the  Court  of 
ChanceiT;  n  letter  was  filed  in- that  ooart :  Held,  in 
«n  aetioB  at  law,  that  sesondarr  evidenco  of  ita 
contisnta. was  not  adadaaiBle^aa  either  partjr  might, 
on  application,  obtain  permission  to  prodoee  it» 
WiUwnu  ▼.  Mkundnet,  1  R.  &  M.  1&  [Abbott] 

Onreferenoe.lo  the  Protfaonotaij,  he,  by  soei* 
dent,  haning  omitted  to  inspeet  an  aoooont-boofc, 
whieh  was.  material  in  aoppott  of  the  answers  4br 
which  the  parties  had  been  reported  in  contempt : 
Uekl,.  that  the  Prothonotanr  not  hamng  declared 
himself  disaattafisd,  or  that  be  r«N|nind:  anj  ezpla- 
nation  aa  to  the  itemsi  contsined  in  the  book,  parol 
tsetinMnj  of  tbo  olerkt  hf.  whom  the  entries  had 
been  made,  wae  inndmiaaiMe*  In  r§  Imaetm,  1 
Bing*  STS,  s.  &  8  B*  Mo.  S14b 

IVhere  an  agreement  ia  created  by  lettem,.  no- 
evidence  aitttiide  is  adarisiihle ;  bnt  otheiwise,  where 
the  Iflltters  are  piodooed  only  ss  evidenoe  of  the 
agreement*  JBrice  v.  BlUdUey,  6  hbd,  17. 
.  If  there  he  a  patent  ambiguit  j  in  a  fine,  it  lenders 
it  invalid  ;  but  if  it  be  n  Istent  ambiguity,  evidence 
toeiplsin  it  is  admiisiblei  Doe  d*  BuUiUm  v.  Wil' 
fordi  IC.  AcP.<M,e.c.t  B^  &  M;  88.  [Best] 
.  Evidenoe  may  be  pITered  to  explain,  though  not 
to  contndict  a  fine.  If  a  man,  therefore,  gnmt 
twelve- messesges  in  a*  pariih  wherein  he  has  nine- 
teen»  the  question  which  twelve  he  intended  to  pen 
is  pioperiy  a  ouestion  of  fsot,  to  be  determined  by  a 
jury,  upon  evidence  ent  of  the  fine.  IAMi»d»  Btcdb- 
U9  V.  Wighrd,  4  Lsw  J.  K.B.  195,  s.  0.8.D*  ft  R. 
549,  s*  0.  t  C.  ft  P.  175. 

A  sold  to  B  oertain  pronises^  whieh  were  eon- 
veyed  to  him  hy  deeds*  At  the  time  they  were 
sigpsed  and  delivered,  only  n  part  of  the  conaidcia* 
tion  money  was  paid ;  but  tbe  deeds  eootained  the 
naual  acknowledgments  for  the  receipt  of  the  mene^ ; 
and  B  agreed  to  perform  woik  aa  a  plumber  to  the 
amount  of  the  aum  retained  in  hie  hands. 

Little  or  no  wodk  was  done  by  B«  and  A  brooght 
an  action  of  aeaumpeit,  tHat  B,  being  indebted  in  ao* 
count,  undertook  to  peribrm  work  for  him  as  n 
plumber,  whioh  he  had  not  done.  To  ahew  that 
the  conaideration  money  had  not  beeo  paid,  parol 
teatimony  had  been  admitted. 

The  Coort  held,  that  the  evidense  was  inconsistsnt 
with  the  .deeds.  But  that  it  might;.if  the  plesdings 
had  permitted,  have  been  gone  into,  to  ahew  that 
the  money  was  received  mxl  returned,  by  whioh  a 
new  contract  bad  been  made.  Baker  v.  Doma^,  1 
Law  J*  K*B.  195,  a.  c.  1  B.ftC.704,  a»e.5D.& 
IU99. 

Where  a  memorandum  of  adioatment  was  indorsed 
on  a  policy  of  iasuranoe,  wbioh  atated.tbat  a  panti- 
oular  average  loss  of  ^54  per  cent,  had  been  settled 
between  the  plaintiff  (an  underwriter)  and  defen* 
dant,  ^e  Conrt  determined  that  parol  evidence 
might  be  received,  to  ahew  that,  bye  prior  amage- 


nient,  it  was  aOtded,  that  i£  the  other  vndennfesHi 
paid  a  leaa  eimi  the  surplus  shoold  be  repeid*  Jtne- 
M^i  V.  Dtanfik^,6  B.  Mo.  t5d* 

No  evidence  dahan  deeds  can  be  zeceived  in  de- 
ciding on  their  effeot ;  but  on  the  queatien  of  oosta» 
such  evidence  may  be  taken  into  eonsideintion. 
Siowart  v.&ttort,  1  Law  J.  Cfaano.  61. 

U  promises  are  let  by  an  agieement  not  under  seal 
from  Lady'day,  parol  evidence  may  be  given  to 
ahew,  that  Oid  Ladiy-day  waa  meant ;  and  n  neliee 
to  tbe  tenant  to  quit  on  tbe  6th  of  April,  would  be 
good.  Dm d.  F«(srt v*  HepJIuttfra,  %  hiw  J.K.B. 
lr1,a.c.5D.ftK.  507. 

A  written  agreement  to  scU  a.  besiasss  may  bb.' 
altered  by  parol  teatimoay.  Mam^i§id  v.  Ckedymp  t 
Law  J.  K.B.  85. 

Where,  in  trespaas  ^uere  elmunm  Jregii,  it  ap- 
peared, that  plaintiff  and  dofendant,  resp^tively, 
ooeupied  lands  belonging  to  liie  eeme  IsndlordL  snd 
abutting  on  different  siOBS  of  a  lane,  and  that  the 
defendant  held  under  a  leaee,  whieh  waa  not  pro- 
duced :  Held*  that  the  dechuraiioa  of  the  laa^ord, 
"  that  he  had  let  the  lane  jointly  to  the  pleintiff 
and  the  delendant,  aa  moeb  to  one  a*  to  the  other,*' 
waa  properly  received  in  evidenoe.  Noy§  v*  Umd, 
6Lbw  J.  K.B.  5,  s.  0. 1  M«  ft  R«  68» 

Parol  evidenoe  of  the  (act  of  tenancy  ie  adsris* 
nhle,akhQogb  thetensnt  hold  under  a  writtenegiee- 
ment  Rtx  v*  tko  InhahitanUof  Koiy  Trimly^  6  Lsw 
J*M.a24,fc  e.7  B.  ftC.6ll.s.  0.1  M.&&*4M. 

Qtuer* — Whether  in  an  action  for  an  iojafy  done 
to  the  reveraiooary  interest  of  the  plainUff*  it  oan 
be  proved  omliy,  when  it  appeara  that  the  praniaee} 
are  in  the  posseesion  of  a-  tenant,  who*  hclda  thena 
under  a  wnttnn  agreement,  whioh  isnotnrodnoedr— 
Pirk  J.,  Gaselee  J*  pro;  The  Lord  Chief  Juetiee, 
and  BuJerongh  J.  eon.  SlrotAfr  v.  Barr,  6  Law  J. 
CP.  S46»  a.  o.  61  Bing.  156,  a.  c.  S  M.  ft  P.  207. 

The  plaintiff  wrote  a  letter  to.  the  defendmtt, 
whioh^the  defendant  did  not  answer*  At  the  trial, 
the  plaintiff's  etunsel  called  for  it  undec  a  notiso  to. 
pioottoe,  and  wished  to  p^ve  endence  of  ita  con- 
tfsnta  :  Held,  that  each  evidence  wss  not  admissible; 
bnt  that  if,  by  the  letter,  the  plaintiff  demanded  a 
oertain  snm,  eo  moflh  only  of  tbe  eopy  of  il  might 
be  read  as  stated  the  snm  demanded.  I'otrlis  v. 
Z)mt«i,  5C.ftP.105.  [Tenterden] 

Evidenoe  that  a  teeUtrix,  who  bad  beqnealhed 
all  her  leasehold  property,  fte.  had  no  leassfaohl 
property  except  that  over  which  ahe  had  a  power  of 
diaposiuon :  Held  admiisible.  Great  r.  hynrnm,  6 
Law  J.  Chane.  199* 

If  a  broker  apeak  of  the  valuis  of  gooda  firom  s»> 
colleotion,  be  need  not  put  in  a  written  affnaiee* 
meat  on  a  atamp.  Stafford  v.  Ckuht  1>  C.  ft  P*.9d^ 
[Bunoogh] 

SmhU,  that  if  a  letter  written  by  abaskmpbto 
bring  him  witbin  Slat*  6  Geo*  4,  o.  16,  a,  151,,  be 
without  a  date,  the  time  when  it  was  written  cannot 
be  proved  by  parol  evidence.  Hnbtrt  v*  Mersen,  f 
C,  ft  P.  528.  [Beat] 

Tbe  plaintiff  dedarad  on  a  promiae  by  tbe  dotai- 
danta  to  pay  over,  to  him  the  prooeeda  of  a  fiweigB 
bin,  negotiated  by  them  for  hisacoount;  Held,  tbnt 
be  might  give  parol  evidenoe  of  its  contents ;  end 
that  be  was  not  bound  to  produce  either  the  bill  it- 
self, or  a  notarial  «opy  of  it.  Hunt  v.  AUwyn,  6  Law 
J..C.P.  105»  s«  o.  1  At.  &  P.  455. 


EYIDENCB.— £XTOUTION--(Ih  aENEftAL). 


Whatfe  m  encnior  oUims  tMreddne,  it  if  n^ 
lioMnt  to  let  in  pftrdl  eTiideiica  in  support  of  the  legal 
title,  witboBt  eUeging  a  title  by  the  eieet  of  the 
perol  eirideaoe.    Lyna  ▼.  Bsamr,  1  Turn.  66* 

As  eeeoaduy:  evidenoe  of  the  content!  of  e  deed» 
an  examined  eopy  of  the  registrj,  kept  in  the  count/ 
of  Middleeei  mikj  be  teceived.  Dot  d.  UbtU  ▼•  KU^ 
Nir,  t  C.  &  P.  989.  [Abbott] 

Plowing  that  a  letter  had  been  aBiit  to  a  teatatrix 
flone  yearn  prevtona  to  he0death,.ia  not  anificteot  to 
charge  the  exacntrix  with  the  cuatodT  of  it  fbov 
jreets  ai^erwefds4  Dmm  «.  Biirnftoroiifn,  f  C.  &  P. 
198.  [Beat] 

Setting  notie»to  prodnoe  a  letter  salating'to  the 
namr  at  iaaoaon  the  attorney  ol  the  party,  on  the 
next  evening  prerioua  to  the  trial,  ia  suffioieiit  to 
admit  aecondary  eridenoe,  though  the  party  be 
abraad.  Bryan  ir.  Wagmaf,  t  C.  &  P.  If 6,  a.  e.  1 
R.  &  M.  St7.  [Abbottf 

Notice  to  prodnee  daedii  given  to  the  tttoraey, 
although  the  deed  may  be  in  hie-  agent'a  hands,  and 
alcheugh  it  was  alleged  to  have  been,  delivered  by 
him  to  the  Stamp  Office  for  the  porpoae  of  getting 
certain  duties  allowed :  Held,  that  being  withis  the 
control  of  the  party,  the  other  party  might  gi«« 
aeoondaiy  evidence  of  iti  contents.  Shulair  v.  5t*> 
eriuoii. «  Bing.  514,  a.  c.  1  C  &  F.  58S. 

To  admit  parol  evidence  of  the  contenta  of  a  letter, 
the  notice  for  ita  production  most  apecify  the  par- 
ticolar  letter  leqotced — hence,  ai  notice  ta  pooduce 
<*  all  lettera,  papeis,  and  documenta  conoeniing  or 
touching,"  &e.  is  too  general*  Fronss  v«  L«oy«  1  &• 
&  M*  341^  [Best] 

So  a  noiiee  '*  to  produce  lettetai  and  coniea  of 
lettem*  also  all  books  xektiag  to  the  cavae,  is  too 
uncertain  to  admit  parol  evidaneek  Jonea v.  £dveffrf<» 
1  M'Clel.  fie  Y.  15g. 

Wheie  a  lease  is  i^aced  ia  tiie  hands  of  an  attor- 
ney, by  a  third  pesMn,  he  is  not  bennd  to  pro- 
duce it,  though  the  plaintiff  may  give  aecondaiy 
evidence  as  to  its  contents^  or  an  atteeted  copr  is 
admissible,  provided  it  be  stsmped  with  a  one  shil- 
ling stamp.  DUehtr  r.  Kmnick,  1  C.  &  P*  161. 
[Abbott] 

In  an  action  of  covenant  on  an  indentuEe  of  ap* 
pmnticeahip,  the  plaintiff  proved  that  it  wesin  the 
poasession.  of  the  defendant,  to  whom  he  had  given 
aotioe  to  produce  it :  Held,  that  parol  evidence  of 
its  oontents  was  admissible  without  eaiUog  the  aub* 
acribing  witneas,  aa  the  deed  was  not  produced. 
Coofctf  V.  Tantill,  8  Taunt.  460,  s.  c  3  B.  Mo.  51S.- 
Where  in  order  to  connect  the  sheriff  with  his 
officer,  the  latter  wis  caBed  on  at  the  trial  to  produce 
the  wanantmader  which  he  acted,  and  heatated  that 
he  had  ntamed  it  to  the  ondar-aheriff ;  and  no  mk* 
pmim  dunt  Uatm  had  beenaervedon  him  to  produce 
it;  bat  the  aheiiff's  attorney  had  notice  to  do  so  : 
Held,  on  proof  of  such  notice,  that  it  was  saffieient 
to  let  in  parol  evidence  of  the  contents  of  the  wa^• 
rant,  as  the  sheriff  was  in  offioe  at  the  time  it  was 
retamed  to  the  onder^sheriffi  TapUu  t.  ^tty,  3 
Law  J.  &P«  S19,  s*  0*  3  Bing^  164,  s.  cs.  10  B«  Mo. 
564% 

la  an  action  against  the  defitndant  as  a  sham* 
halder  in  a  compaay  for  work  done  for  the  company, 
lettera  addresaed  by  Uie  defendant  to  one  of  the 
dixaetorB,.and  returned  to  her  by  him  and  mention- 
ing her  ahaxas,  aie  not  so  neoaasarily  ooanected  with 


the  sal^f  of  tfie  teial  ss  to  render  a  notice  served 
on  her  attorney  too  late  for  her  to  receive  it  before- 
the  trial,  anffiirient  to  let  in  secondary  evidence. 
Qa«r«,  whether  it  would  be  so  in  any  case,  except 
when  the  deiendant  ia  leaident  abroad.  Fiwvc. 
Ladf  Amamh  1  M.  ft  M.  9ff..  [Teaterden] 

Aa  examined' copy  of  a  letter,  containing  notice 
of  the  diahonour  of  a  bill  of  exchaage  which  is  not 
produced  nor  the  aahject-fuatter  of.  die  action,  is  not 
admisaible  without  notice  to>  pvoduce  the  letter  aenCu 
Lomittse  v.  Potesr,  1  M.  &  M.  31.  [Abbott]. 

A  demttrter  or  plea  te  a  bill  in  equity  does  not 
se  adamt  the  facts  charged  ini  it,  an  to*  be  evidence 
against  the  defiindantof  thoae  (acts  in  a  fatnre  action 
batweea  the  aama  parties.  Tamknuv.  AMhftVf  1  M» 
&M.3t.  [Abbott] 

Upoa  the  trial  of  an  appeal,  At  thaqaartarsessioas, 
between  two  parjshee^  it  was  hdd«  that  the  order  of 
sessions,  respsottnr  tl»  settlement  of  A,  was  not 
adnussible  as  evicwaoe  oa  the  trial  of  an  appeal, 
touching  tbe  aettlement  of  B,  notwithatanding  a 
auggeation,  that  the  point  at  iasae  was  precisely  the 
same  in  both  appeals.  Res  v.  th»  InhabitantM  of 
£nspt^,  S  B..ft  G.  863.  s.  c  4  D.  &  K  469. 

The  production  of  one  writ,  with  time  deelara« 
tions,  and  three  rules  in  the  same  suit,  provaa  the 
conunencemaat  of  three  actions-  by  anon  process, 
JmiM  V.  Sttvem,  11  Price,  9S5, 

The  sttlaa  of  eeideaee  which  govern'  a  eoart  of 
law,  ase  applicable  to  arbitraton ;  thereibre,  where 
OB  releredDce  to  arbitntion  the  commiasionera  under 
aistatataeommined  witaeases,  and  took  down  their 
depositieiis  in  writing,  and  afkerwards  oomnunicatsd' 
tbe  effect  of  them  tk>  the  party  soagbt  to  be  sAoted 
by  the  pneeedings,  but  who  had  had  no  opportunity 
of  being  present  at  the  examination,  or  of  cross-ex- 
amining the  witneasasi  it  was  holden,  that  the 
arbitraton  coold  not  receive  the  depoaitions  as  evi- 
dence ;  in  order  to  render  them  evidebce  against  a 
party,  he  mast  have  an  opportunity  of  being  present 
at  the  examination,  and  the  right  to  croaa«>ex8aiiBe» 
Attorney  Gaiaralv.  Davma,  1  M*Clel.&  Y.  1160. 

Te  prevS  a. decree  for  alimony,  the  minnte-book  of 
the  Cbaaiatortal  Court  is  good  evidence.  HmiUiton' 
vu  Smythy  1  C.  &  P.  95.  [Best] 

That  which  is  said,  by  a  magistrete  oa  pm  ia^^es* 
tigation  before  him,  in  tbe  preaeace  of  the  plaintiff 
and  defendant,  eanaot  be  received  aaevidence,  unless, 
it  seema,  it  haa  drawn  any  obssrvatioaa  firom  the 
par^agaiaat  whom  it  is  to  be  mada  available.  CkHS 
n  Gmee,  S  C.  &  P.  19&  [Best] 


EXECUTION. 


(A)  In  general. 
?B)  Priority. 


Staying  and  setting  aside. 
Equitable  Executions. 


(A)  In  0BNBRA&. 

[See  Error,  Sheriff,  and  Warrant  of  Attor- 
ney.] 

A  ee. an. against  the  peraon,  and  ^fi*fa»  against  the 
goods,  of  the  defendant,  may  both  issne  at  the  same 
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time.    Primrom  r.  GAtan,  1  Ltw  J.  K.B«  59,  s.  o* 
f  D.  &  R.  193. 

SMmbU-^Th^t  ft  ea,  ta.  sued  out  before  the  retnrn 
of  %fi,  fa»,  and  executed  before  thejE./a.  is  with- 
drawo,  (under  wbioh  «  levy  had  Men  made,)  is 
regular,  if  a  person  he  ahwady  in  poeaeaaion  of  the 
defendant's  gooda  underadiatreaa  rorrent.  £dnmitd 
r.  Ran,  9  Price,  5. 

A  writ  offi,Jk.  cannot  be  iasoed  after  a  eff.  so., 
not  even  where  the  defendant  ia  allowed  to  go  at 
liberty,  on  an  agreement  that  be  will  pay  the  money 
OB  a  certain  day.     Anon,  1  Law  J.  K.B.  87. 

Where  an  insufficient  levy  Baa  been  made  under  a 
Ji»fa;  a  ca,  «a.  for  the  remainder  of  the  debt  cannot 
be  issued  until  the  aheriff  has  finally  returned  the 
fi.fa.     Wilson  ▼.  Kingttm,  9  Chit.  XOS. 

Execution  of  a  eapitM,  after  notice  of  an  injunction, 
ia  bad,  even  thoo^  no  diligence  of  the  party,  after 
he  reoeJTed  notice  of  the  injunction,  could  have 
enabled  him  to  atar  the  execution.  Paytu  t.  Cor- 
penUr,  1  Law  J.  (Jhanc.  S38. 

leaning  a  £,  /a.  upon  a  judgment  which  has  not 
been  revived,  does  not,  upon  the  judgment  being 
revived,  preclude  anotherjim/aciat  from  issuing, 
though  the  former  be  notquaahed  or  returned.  AnM, 
Ken.  ISO. 

If  the  gooda  of  a  debtor  continue  in  his  poaaesaion, 
after  they  have  been  aeised  under  tijuri  facias,  and 
fairly  aold  to  another  peraon,  and  the  tranaaction  is 
well  known  in  the  neighbourhood,  they  cannot  be 
seised  again  by  another  judgment  creditor ;  for  the 
fact  of  tbe  possession  by  die  creditor  does  not  render 
the  ssle  void.  Latimer  v.  Bauom,  4  Law  J.  K.B.  tS, 
a.  c.  4  B.  &  C.  652,  a.  c.  7  D.  &  B.  606. 

The  gooda  of  a  bankrupt  were  bondjide  aold  to  a 
peraon,  who  permitted  the  bankrupt  to  keep  poeaea- 
aion of  them,  and  to  use  them,aa  his  tenant.  The 
gooda  were  seised  by  the  sheriff  under  an  execution 
against  the  bankrupt.  The  vendee  gave  notice 
to  the  aheriff  that  the  gooda  were  hia  property,  but 
the  aheriff  diaregarded  that  notice ;  whereupon  he 
paid  the  amount  of  the  levy,  but  g^ve  the  sheriff 
another  notice  to  retain  the  money:  The  Court 
held,  that  the  firat  notice  ought  to  have  set  forth  the 
interest  of  the  bankrupt  in  the  goods,  aa  the  aheriff 
waa  bound  to  aeizeand  sell  that  limited  intereat.  Dean 
T.  Wkittaker,  3  Law  J.  K.B.  67,  s.  c.  1  C.  &  P.  347. 

"Where  A  assigned  his  effects  to  trustees  in  trust 
for  the  benefit  of  his  creditors :  the  deed  empowered 
the  trustees  to  permit  A  to  remain  in  possession  of 
any  part  of  the  effects,  until  the  remainder  aboold 
be  disposed  of  and  the  debta  collected.  Part  of  the 
goods  were  sold  by  public  sale,  which  deacribed 
them  aa  A*8  property,  the  trusteea  having  suffered 
A  to  remain  in  possession  of  the  remainder,  on  the 
security  of  which,  B  knowing  them  to  be  the  property 
of  the  trustees,  gave  credit  to  A  ;  B  afterwardfa 
issued  execution,  snd  the  goods  were  sold  under  a 
fi^fa. :  Held,  that  the  trustees  might  recover  againat 
tbe  aheriff  in  an  action  of  trespaas,  B  having  had 
notice  of  the  change  of  property,  and  the  possession 
of  A  being  consistent  with  the  deed.  Woodgrmaj^  T. 
BaUloek,  8  Taunt  676, 

A  made  an  aaaignment  for  a  good  conaideretion  of 
hia  interest  in  s  faun,  including  his  cattle  and  imple- 
menta  of  husbandry,  then  in  the  handa  of  tbe  aheriff 
under  a  writ  of Ji.  fa,  at  the  suit  of  C,  and  the  proptsny 
waa  liberated  by  the  aheriff  on  hia  taking  secuity 


from  B ;  B,  after  the  assignment,  managod  the  pro- 
perty, but  A  atill  remained  in  poasession.  On  the 
property  aubsequently  being  taken  in  execution  at  the 
instance  of  D,  it  was  held  to  be  proteeted  by  the 
sssignment  to  B.  Jeteph  v.  Ingram,  8  Tsunt.  838. 

Where  tbe  late  aheriff  lovied  goods  under  an  exe- 
cution, and  returned  that  they  remained  in  hia  bands 
for  want  of  bo  vera ;  and  four  aeveral  wrtta  of  ctwrrtM- 
^jwere  iaaoed  to  the  aocceeding aheriff,  under  which 
issues  were  levied, — ^the  Court  directed  the  dieriff 
to  proceed  to  a  sale,  and  pay  over  the  proceeds  to  the 
psrty  at  whose  auit  the  execution  was  sued  oat. 
Head  V.  Whitehead,  5  Law  J.  C.P.  53. 

If,  at  a  pubKc  sale,  a  aheriff,  under  ayi./««  agaiDst 
A,  sells  the  goods  of  B,  B  may  maintain  aa  aetioB 

of  trover  againat  the  vendee.    Forrsal  r. ,  S 

Stark.  130.  [Abbott] 

Where  the  vendee,  at  a  sale  under  an  exeentiooy 
purehased  saila  with  a  knowledge  that  they  were 
depoaited  at  a  aail-maker's,  snd*did  not  apply  fw  a 
delivery  till  after  the  time  when  the  aheriff  was 
bound  to  pay  over  the  money:  Held,  that  ho  eonid 
maintain  no  action  againat  tlie  aheriff,  though  the 
aail-maker  refuaed  to  deliver  them  op,  aa  it  most 
be  conaidered  he  accepted  the  order  from  the  aheriff 
in  substitution  of  the  goods.  Duncan  r.  Garratt, 
1C.&  P.  169.  [Abbott] 

Tbe  occupation  of  premises,  and  payment  of  a 
fixed  annual  rent  for  the  aame,  under  a  clause  ia  su 
sgreement  for  a  leaae  of  other  property,  engaging 
*'  to  accommodate"  the  tenant  [ao  occupving]  with 
aoch  premises  during  the  continuance  of  the  intended 
leaae,  will  be  deemed  a  tenancy  from  jear  to  year, 
and  will  therefore  veet  auch  an  interest  in  tho  tenant, 
as  may  be  aeised  and  aold  by  tbe  sheriff,  under  a 
/i./c.  againat  auch  tenant.  Deed,  Wettmortland  v» 
SmUh,  6  Law  J.  K.B.  44,  a.  c.  1  tf .  &  R.  137.   * 

A  party  who  haa  taken  out  execution,  ia  not  pre- 
cluded from  parehasing  the  property  aeiied  under  it. 
Stratford  v.  Twynam,  1  Jac.  418. 

A  judgment  creditor,  who  files  a  bill  sgainst  prior 
incumbrancers,  in  order  to  have  hia  judgment  satis- 
fied out  of  freehold  estatea,  need  not  hare  aoed 
out  execution  upon  his  judgment.  Towntkend  ▼. 
Agnew,  3  Law  J.  Chanc  tOO. 

If  after  a  decree  for  tbe  administntiou  of  tbe  tes- 
tator's estate,  and  notice  thereof,  a  creditor  obtains 
judgment  and  levies,  it  seems  that  the  sum  levied 
will  be  ordered  to  be  reatored.  Ciesrke  v.  Ormonde, 
1  Jao.  ISf . 

(B)  Prioritt. 

[See  Extent.] 

Though  the  writ  of  execution  against  a  deblor'a 
goods,  which  is  first  delivered  to  ue  sheriff,  is,  in 
general,  entitled  to  priority,  yet  delay  in  cnforciBg 
the  writ  will  endanger  the  priority ;  and  if  a  jury 
abould  he  satisfied  that  the  delay  waa  canaed  by  a 
desire  to  protect  the  gooda  for  the  debtor,  a  writ  of 
executioD  delivered  after  the  fint,  and  followed  up 
by  aale,  will  be  entitled  to  the  priority. 

This  ruls  prevails,  although  the  writ  first  delivered 
may  have  been  delivered  to  a  former  sheriff.  Tho 
new  sheriff,  to  whom  the  second  writ  be  delivered, 
will  be  bound  to  enforce  it ;  slthoogh  the  goods  may 
be  nominally  in  tbe  ouatcdy  of  the  former  sheriff. 
LoeUh  V.  Crowder  and  KeUv,  6  Law  J.  K.B.  «6S» 
a.  c.  8  B.  &  C.  132,  a.  c.  8  M.  ft  R.  84. 
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(C)  Staying  and  sbttino  aside. 

The  Coart  of  Ezehequer  will  not  set  aside  tn  eze- 
catioo,  on  the  ground  of  the  ellowance  oft  writ  of 
error  having  been  eenred.  BUoMdmU  ▼.  Darby ,  11 
Prioe,  606. 

If  ezeeutiott  iMae  on  a  judgment  iigned  for  an 
irregularity  in  the  proceedings,  the  Court  will  set 
the  execution  aside  on  security  being  given  to  defend 
on  the  merits,  &o.     MilU  t.  Sp§dding,  1  Ken.  34S. 

The  defendant  having  been  taken  in  eiecution 
under  a  «a.  m.  sued  out  by  the  plaintiflf  in  person, 
and  sent  to  the  sheriff  in  a  blank  sheet  of  paper  ;<-~ 
on  an  affidavit  by  the  defendant  that  he  did  not 
know  the  plaintiff,  nor  had  ever  any  dealings  with 
him,  nor  reoeived  any  notice  of  the  plaintiff's  pro- 
oeeding,  until  he  wss  taken  in  execution :  The  Court 
ordered  the  proceedings  to  be  set  aside,  and  the  som 
levied  under  the  execution  to  be  returned  to  the 
defendant.  Morgan  v.  Short,  5  Law  J.  C.P.  ISI, 
«•  c  4  Bing.  147. 

(D)  Equitable  Exechtioiis. 

StnAU,  an  equitable  execution  can  be  maintained 
only  where  there  is  an  unsatisfied  term,  or  where  a 
person  has  converted  his  legal  into  an  equitable 
estate,  for  the  purpose  of  defeating  his  creditors. 
Kirby  v.  DiUon,  t  Law  J.  Chanc.  IM). 


EXCISE. 


On  an  information  under  the  statutes  24  Geo.  3, 
c  56,  and  10  dt  11  W.  S>  o.  SI,  s.  14,  againat  tar- 
disttllers.  for  penalties  incurred  by  the  non-compli- 
snce  with  those  statates :  Held,  that  as  by  a  neces- 
sary consequence  the  distillers  of  tar  were,  in  the 
process  of  their  manufacture,  compelled  to  make  tar 
aeid,  or  acetous  acid » they  are  clearly  vinegar*makere 
within  the  6th  section  of  the  former  statute,  and,  as 
such,  liable  to  the  excise-regulations  relative  to 
vinegar-makers ;  therefore,  if  such  a  party  does  not 
give  notice  to  the  Excise,  as  prescribed  by  the  14th 
section  of  the  10  &  11  Wil.  3,  c.21,  he  rendem 
himself  liable  to  be  sued  for  the  penalties  given  by 
that  set.  The  AUomnf  General  v.  Uouigrave,  11 
Price,  2ir. 

On  an  information  for  penalties  against  tanners, 
for  refusing  to  furnish  scales  and  weights  for  the  re- 
weighing  of  hides,  &c.  chargeable  with  the  duties  of 
Excise ;  sad  for  refusing  to  assist  the  surveyors  snd 
supervisors  in  re-weighing  such  hides  and  examin- 
ing hia  pending  stock, contrary  to  the  5  Geo.  3,  c  43, 
8.  t9 :  Held,  that  the  jfiending  stock  of  «  tanner, 
within  the  meaning  of  the  6  Geo.  3,  is  idl  the  hides. 
Sue.  taken  out  of  the  wooae,  and  not  merely  those 
which  hsve  been  weighed  and  marked  by  the  officer ; 
consequently  the  tanner,  by  not  forwarding,  &c. 
and  by  not  assisting,  &c.  has  clearly  incurred  the 
penalties  sued  for.  Attomejf  GeKeral  v.  Bevingtim, 
II  Price,  «22. 

Counts  in  an  information  charging  a  tanner  under 
the  bS  Geo.  3.  c.  110,  s.  4,  with  **  uking  hides  out 
of  the  wooae,  &c.  so  that  the  duties  payable  tbereow 
might  not  be  duly  charged,  accounted  for,  or  paid," 
and  with  concealing  hides,  so  that,  &c.  using  the 
Words  of  the  statute ;  and  with  not  hanging  np  hides 


taken  out  of  die  woom  to  dry,  separate  and  apart 
from  hides  taken  out  to  dry  on  a  former  day — 
was  held  to  be  supported  by  proof,  that  the  tanner, 
after  certain  hides  had  been  taken  out  of  the  woose 
and  weighed  by  the  sttrveviog  officer,  and  marked 
by  him  as  having  been  charged  with  the  Excise 
dnty,  which  wss  accordingly  entered  in  his  book, 
had  substitutsd  hides  of  less  weight,  slso  so  marked 
on  a  former  day,  which  was  detected  by  the  super- 
visor on  weighing  the  hides,  and  who  found  the 
hides  which  had  been  withdrawn,  on  unentered  pre* 
mines.    Attorney  General  v.  Courtiee,  9  Price,  450, 

The  35  Geo.  3,  e.  114,  gives  glsss  bottle-msnufae- 
tnrers  an  option  of  having  the  duty  taken  upon  the 
materials  aseertsined  by  the  gauge,  or  when  manufac- 
tured, by  weighing  them.  In  an  information  for 
using  false  weights,  —  it  was  holden,  that  if  he 
adopted  the  latter  course,  he  wss  bound  to  deliver  to 
the  officer  of  Excise  a  dedsrstion  in  writing  to 
that  efieot.  Attorney  General  r,  Pemberton,  M'CleU 
635. 

A  foreign  ambassador,  on  retiring  from  office  in 
this  country,  left  a  quantity  of  foreign  wines  and 
other  customable  goods,  which  had  l^en  imported 
in  the  usual  manner,  duty  free,  in  the  hands  of  an 
agent  for  sale,  who  employed  a  sworn  broker,  who 
sold  them  by  public  auction,  without  any  condition 
that  the  purchsser  should  be  snswerable  for  the 
duties,  the  broker  paid  the  Excise  duties,  snd  spplied 
to  the  Commissioners  of  Customs  for  leave  to  pay 
the  British  ship  instesd  of  the  foreign  ship  duties, 
which  was  granted ;  and  also  for  indulgence  ss  to 
payment  of  those  duties  from  time  to  time  during  a 
year  and  a  half:  Held,  on  an  information  on  59 
Geo.  3,'  c  59,  s.  6,  with  counts  for  money  had  and  re- 
ceived to  the  use  of  the  Crown,  that  upon  the  wines 
passing  from  the  privileged  person,  they  became 
liable  to  the  duties,  notwithstsnding  the  7  Anne, 
o.  12,  s.  3  ;  that  the  price  for  what  they  sold  was 
to  be  taken  to  include  the  original  value  and  the 
duties  payable  thereon  ;  and  that  the  defendant  was 
to  be  taken  as  the  agent  of  the  ambasssdor,  quoad  the 
latter,  and  was  therefore  liable  under  the  second 
count,  although  there  was  no  evidence  of  the  amount 
of  the  price  actually  received,  and  although  he  had 
immediately  handed  over  the  whole  proceeds  to  his 
employer.  Attorney  General  v.  Thornton,  M*Clel. 
60a 

On  the  trial  of  an  information  for  penalties  against 
a  husband,  for  possessing  uncustomed  goods  with 
a  guilty  knowledge,  the  wife's  falsely  saying  that 
'*  he  was  gone  into  the  country,"  when  immedistely 
afterwards  he  wss  discovered  by  the  Excise  officers 
on  the  premises,  is  admissible  evidence, ass  part  of 
the  rif  geeta.  Attorney  General  v.  Good,  1  M.  &  Y. 
S86. 

Any  officer  of  Excise,  whose  accounts  msy  be 
frustrated  or  evaded  by  the  fraudulent  use  of  per- 
mits, is  within  the  words  "  officer  or  officers,'*  used 
in  the  57  Geo.  3,  c.  1«3,  s.  3.  Attorney  General  v. 
SUe,  M*Clel.  567. 

The  lien  given  by  the  3  Geo.  4.  c.  95,  on  stage- 
coaches, horses,  harness,  &o.  for  non-payment  of 
the  duties,  attaches,  though  the  property  has  passed 
under  a  commission  of  bankrupt :  Held  also,  that 
there  was  no  general  lien  on  the  whole  slock,  but 
meiely  on  esch  coach.     In  re  Day,  M'CleL  384. 

An  action  against  an  officer  of  Excise,  not  biought 
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wkbin  tlM  ttOM  fmczilMd  by  46  Geo.  J, «.  ST, 
8.  f  3,  is  bund.    H««rfry  r.  Am.  S  B.  Jt  R.  ^. 

When  goods  iMTobeea  seised  by  Excise  offioefs, 
sudor  •  msgisiralo'*  weirsiit,  to  levv  for  a  pBMllgr, 
ood  that  poBshj  is  ofiemaids  paid,  ibe  Eaeise 
offieon  ore  not  ibomd  toteslore  the  goods  otatil  a 
'ff^r***^  made  by  tbe  osrncr ;  aorase  4bey  aosfror- 
ablo  in  say  injiiry  whieh  saay  happea  to  tho^goods 
•sabseqiMNitly  to  ^e  paysDoat  of  the  penalty.  Aat- 
athtgtT.Mgnit,  bhkw  J.3LC.  144,  a. a.  6  fi»ft  C. 
464w 

Wbere  goods  boooaie  ftwfiBted  ta  oonaeqnaBoeof 

■say  firaad  or  ao^ect  ia  respeot  of  fba  rerenua  laws. 

tbo  loss,  as  betwaea  tbe  ^yor  aad  eeller.  aiaat  fiil 

4ipoB  biai  wbeae  firsod  or  aegloet  oooaaiaDed  tbe 

forfaitnrs. 

Bat  if  tbe  ssUsr  bo  a  par^  to  tbe  intaaded  famd 
tut  JMfleot,  or  oonaive  at  it.  bo  sball  aot  seeoaor ; 
altboogb  the  aot  of  fcsod  or  tbe  aeglect  was  oaiti- 
mittod  by,  or  wm  ebaiqgeable  apoo  tbe  boyer. 
Siuddy  ▼.  SatuUrs,  4  Law  J.  K.B.  290.  S.  c.  5  B.  dc 
C.  6S8.  s.  0.  8 1>«  &  R*  40fl. 

Tbo  sale  of  real  estate  oztnded  uoder  te  azoise 
'laws,  was  diractad  to  take  plaoeia  tbe  ooaaty  wbeae 
Abe  property  was  aitaaled,  before  tbe  resideot  ool- 
leetor.    Ker  t.  Dy§r,  1  M.  &  Y.  <61. 
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RlOHTS  AMD  InTKRESTB. 

PowRRS  AND  DuTres. 

Liabilities. 

Assets. 

Actions  and  Suits  by  and  against. 

a)  Where  mamtainabU* 

b)  Pertiet, 

c)  PUadingt. 

d)  Evidence. 

e)  Practice. 
Coftf. 


(A)  RioRTB  and  Interests. 

Ane  z  eeator  oiay  laaonaoe  after  he  has  takeo  the 
joadiofolfiao,apd  givea  an  appearaaoe,  in  a  oase 
sonehiag  tbe  Talidity  of  tbe  wtki,  ibr  the  purpose  of 
taooving  a  witaeaa     Jac&asa  ▼.  iTbaitftiad,  3  FbiL 

An  eaeenlor  who  baa  seaooaoed,  in  order  to  his 
beeoming  a  witness  in  a  aait  oosBmeaoed  toocbiog 
tbe  TaKdity  of  tbe  will.  aaay.  at  tbe  teiaiiaation  <n 
snob  suit,  retract  his  renunciation,  and  take  probate 
«r  the  will.     Thempeom  ▼.  Ditem,  S  Add.  S7S. 

One  of  several  ezeoators  who  bss  renooneed, 
Bsay.  after  tbe  deaths  of  his  oo*ezecoton  who  have 
proved  tbe  will,  retraet  bis  lanundatioD,  aad  take 
probate,  at  a  matter  of  course.  But  the  ssme  right 
doea  Bot  aoonie  to  aa  eaeeutor  who  has  reaounoed. 
after  admiaistration,  with  tbe  will  anasoed.  granted ; 
froai  the  possible  iooonventooce  that  might  aoorae, 
in  other  quarters,  if  the  chaio  of  executorship,  oaca 
faroken,  were  thus  suffered  to  tarive. 

Nor  say  administxation,  with  the  will  anaexed. 
be  then  gitnted  to  sooh  easoDtor ;  a,  residuary  ie- 


gatee,  if  any,  being  preferably  entitled — if  there  bo 
no  residoarr  legatee,  a  next  of  kin.  Ja  the  goadeof 
WilUam  IWatoa.  S  Add.  f7S. 

A  appoints  eiaeaters,  who  prove  his  wtU  in  tbo 
PreeogaliYe  Coait ;  B.  the  sarviTiag  eaeontor,  diea, 
having  appointed  C  his  executor ;  and  C  praves  B'a 
will  ia  the  Coasiatory  Court  of  liandalF:— ^  ia  the 
penoaal  lapresentativo'of  A«  Femier  v.  Stdband*, 
tiLaw  J.CbaDe.185. 

latleia  of  adauaistxatioB.  granted  by  a  bishop, 
ass  sofficieat  ta  pass  property  withia  bis  diooese, 
aMioqgh  theia  amy  be  bona  netekHia  ia  divaia  dio- 
oeasa.  which  wooul  lequira  preiagafiva  lettaia  of 
admiaistration.  Stafcci  v.  BeMi,  4  Law  J.  ILB.ftl, 
a.o.  5  B.  &  C.  491,  a*  c.  8  D.  &  R.  t47« 

Qumie  Whether  a  persoa  who  aanalf  ^oMs a 
will,  monisbed  to  briag  itin  at  the  east  oif  a  party 
ooUUod  to  administration  with  ibo  wiU  aaaozed, 
has  any  right  to  insist  on  psoof  of  *'  beam  aetabitiB," 
poor  to  btingang  in  the  will. 

An  allegation  of  "  bona  iieCa&itte"  arbea  estab- 
lished, is  sufficient  to  found  the  jurisdiction  of  the 
prerogative  oonrt     Bnmn  v.  Coefci,  1  Add.  545. 

Qunre — Whether  any  chancellor,  commissirv, 
official,  or  the  like,  has  the  power  of  potting  tbe 
executor,  or  one  entitled  to  adrainiatration  of  tbe 
effects  of  a  party  dying  within  his  dioosse,  &c.  upon 
proof,  othenoiu  than  by  eath  in  ki$  own  tewt,  of  the 
decesiMd  having  leftfroiia  M0la6t/ia  in  divers  dioceses, 
sufficient  to  found  the  jurisdiction  of  the  prero^tive 
court,  before  requiring  probate,  or  administration  in 
the  prerogative  court.  Chaet  v.  Yonge,  1  Add.  S36. 

Executors  or  administrators,  where  they  take  a 
teal  estate  as  aaaexed  to  their  offioea,  are  aot  trus« 
tses  for  the  beir*at-law  of  the  testator  or  intestate. 
Q¥4ere,  whether  they  are  trustees  for  his  next  of 
kin.  WetlmaH  v.  B&ming,  1  Law  J.  Cbano.  t7, 
s.  c  1  8.  &  S.  24. 

If  proper^  is  given  to  executors  ss  trastaes  gaao- 
rally,  sad  the  beneficial  interest  is  only  partially 
dispcMed  of  by  the  arill,  the  exeontora  aia  trosteee 
of  so  much  of  the  beneiioial  intereet  as  is  aot  dia- 
posed  of.  eidier  for  the  next  of  kin.  or  for  tbo  heir, 
aocording  to  tbe  nature  of  tbo  property.  Mtdgim 
V.  Lumtey,  1  Law  J.  Cbano.  iS6. 

An  executor  who  has  not  proved  oaaaot  assantto 
a  legacy.    Monday  v.  Hurley,  5  Law  J.  K.B.  91f . 

Semhle — ^that  an  executor  cannot  sell  the  poiaonal 
property  before  probate.  Pinttey  v.  Pinasy,  6  Law 
J.  K.B.  333.  s.  c.  8  B.  &  C.  335. 

Wbere  sa  executor  assents  to  part  of  a  doviao, 
eoatendiag  that  only  that  part  aras  lateadod  to  pass 
under  it,  be  cannot  at  law  set  up  his  waatof  aseeat 
.to  tbe  devise,  where  it  shall  sppear  that  tbe  devise 
oarried  more.  His  sssenting  tb  part,  aad  denying 
title  as  to  the  remaiader,  is  an  assent  to  the  whole. 
Bee  d.  Stau  v.  Smm,  5  Law  J.  K.B.  140. 

Aa  admioistratrix  having,  through  the  misinform 
matioB  of  one  of  her  intestate's  oreditors.  confoasod 
a  judgment,  aad  the  oreditor  having  takea  out  exe- 
oaCioB  thereon,  the  Coort  set  aside  tbe  judgmoat, 
sad  ordered  the  gooda  to  be  restored.  Aaoa.  t  Ken. 
994. 

Even  in  an  insolvent  estate,  tbe  personal  repre- 
sentative wiH  be  allowed  a  sum  expended  for  fjoncaral 
expenses,  aoeardiag  to  tbo  aitaation  of  life  in  wliiob 
die  deceased  bad  lif ed.  PiUhford  T.  Hulme,  3  Law 
/•  Cbsiw.  4f 3* 
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An  executor  hu  not  a  riglit  to  eall  on  t&e  net- 
dnvry  legttee  for  tn  aoeount  of  all  the  eetate  and 
•fieou  of  the  teetator.  Graham  r.  KtbU,  t  Bligb, 
15f. 

One  of  aererml  co-exeonton  and  traiteee  cannot 
INircbase  bis  teitator*s  share  of  a  partnerAip  con* 
cern,  through  the  mediam  of  the  snrvivisg  partners* 

A  Taluation  made  with  a  tievr  to  such  a  porchase, 
and  to  whiob  the  executor,  who  intended  to  pur> 
chase,  was  a  party,  canoot  stand.  Cookt  v,  ColUng' 
ridgtt  1  Law  J.  Chanc.  74. 

Purchase  by  an  executor  rescinded  after  twenty 
years  by  remainder-man ,  the  transaction  baring  taken 
place  vnder  oircomstances  of  disguise  and  eonceal« 
nent.     Wat$(m  r.  Toone,  6  Mad.  153. 

A  defect  in  the  Mgal  representation  of  a  party, 
occasioned  by  the  lunacy  of  one  of  his  scTend  ad* 
ministrators,  how  permitted  by  the  Court  to  be 
supplied.  In  the  goods  of  tho  lUv,  WiUiam  PhUtipt, 
9  Add.  335. 

An  executor,  by  proving  his  debt  specially  before 
the  Msstcr,  dirests  himself  of  his  right  to  retain. 
Player  ▼.  Foxhali,  1  Russ.  538. 

1  oe  fight  of  retainer  extends  to  the  executor  of 
an  executes.     Thompton  v.  Grant,  1  Russ.  540. 

An  administrstor  in  India,  being  a  creditor  of  the 
intestate  by  specialty,  and  also  by  simple  contract, 
possesses  himself  of  assets  not  suiBcient  to  discharge 
(he  two  debts  which  are  due  to  him,  and  claims 
against  the  assets  possessed  by  another  administrator 
in  England :  Held,  that  his  right  of  retainer  must 
be  exercised  in  satisfiction  of  the  specialty  debt ; 
and  that  he  will  rank  only  as  a  simple  oontract  cre- 
ditor upon  the  assets  in  England.  Johnton  ▼•  Ward, 
f  Law  J.  Chanc.  137. 

The  right  of  a  personal  representatire  to  retain, 
out  of  the  assets  in  his  possession,  a  debt  due  to  htm 
from  the  deceased,  is  not  affected  by  the  circum- 
stances that  he  did  not  acquire  the  character  of  per- 
■onal  representative  till  after  the  usual  decree  had 
been  made  in  a  suit  instituted  by  creditors  against 

the  former  administrator.    Nunn  t. ,  2  Law  J. 

Chanc.  1S3. 

A  decree,  at  the  instance  of  creditors,  for  the  ad- 
niuistration  of  assets,  does  not  preclude  the  per- 
tonal  representative  from  retaining  his  own  debt, 
thonrh  tne  assets,  oat  of  which  he  seeks  to  retain 
his  debt,  came  to  his  bands  after  the  decree.  Nunn 
V.  Barlow,  1  S.  &  S.  588. 

Where  the  plaintiff  had  given  the  defendant  a 
power  of  attorney  p  who  acted  under  it,  and  took  ont 
administration  in  India :  Held,  that  the  defendant 
would  not  retain  as  sgainst  the  plaintiff,  on  the 
ground  of  a  subsequent  adndnistration,  obtained  by 
<^er  creditors  in  this  conntiy.  Farrfngton  v.  Clath§, 
1  Chit.  439. 

An  intestate  having  covenanted  with  trustees, 
that,  in  case  he  shall  marry,  they  riiall  pa^  to  his 
intended  wife  an  annuity  of  901, ;  or  that  hts  hein, 
executors,  ftc.  shall  pay  unto  the  trustees,  within  a 
certain  time  af^r  his  death,  the  sum  of  400/.  to 
tsmain  vested  in  them — this  was  held,  not  such  a 
covenant  as  would  entitle  the  widow  to  retain  the 
4001.  as  administratrix  of  her  husband,  and  to  set  up 
tile  retainer  under  a  plea  ofpkna  odmiHUiraait,  be- 
eause  the  eorput  is  to  be  paid  to  the  trustees. 
Thompton  v.  Thompton,  9  Prioe,  464. 
An  eXeotttrix,  nndsr  a  misapptehension  of  the 
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true  coostraotion  of  a  will,  had,  after  a  party  who 
was  entitled  to  an  annuity  to  oommence  only  on  bis 
coming  of  age,  paid  to  him  sums  in  respect  of  the 
annaity  for  the  two  years  preceding  that  period: 
Held,  that  she  was  entitled  to  retain  Uiese  sums  out 
of  the  future  payments  of  the  annnity.  Livuey  r. 
Livewey,  6  Law  J.  Chanc.  13. 

In  deciding  tlie  question,  whether  an  executor 
takes  the  residue  beneficially,  it  is  neoeasary  that 
those  motives,  which  might  influenoe  the  testator  in 
favour  of  the  executor,  should  be  considered.  Lynn 
V.  Beavet,  1  Tom.  68. 

If  on  executor  admits  that  all  the  testator's  debts, 
&c.  have  been  paid,  the  Court  will,  on  motion,  order 
the  income  of  a  balance,  paid  in  by  the  executor,  to 
be  paid  to  the  peraon  entitled  to  the  residue.  Dando 
^,  Dando,  1  Sim.  5HX 

E  being  tenant  for  life  under  a  deed  of  settlement, 
with  a  power  to  lease,  under  certain  restrictions, 
grants  leases  not  in  conformity  with  the  power,  and 
dies,  leaving  by  will  the  residue  of  his  personalty  to  J 
£,  his  son,  the  next  remainder-man  under  the  settle- 
ment. J  £  having  called  upon  the  executors  to  pay 
the  residue,  they  require  an  indemnity  against  the 
contingent  claims  of  the  tenants  in  case  of  eviction ; 
and,  upon  the  refusal  of  J  £  to  give  such  indemnity, 
he  files  a  bill  ag^nsi  them,  for  an  account  and  pay- 
ment of  the*  residue. 

Held,  (reversing  thejudgment  of  the  Court  below,) 
that  as  J  E  had  the  power  to  disturb  the  leases,  he 
was  hound  either  to  confirm  them,  or  to  give  the  in- 
demnity required  ;  and  that  the  executor  had  a  right 
to  hold  the  residue  till  he  obtained  the  confirmation 
or  indemnity.  Vemon  v.  Lord  Egmont,  1  Bligh, 
N.S.  554* 

(B)  Powers  and  Duties. 

Qumro^  Whether  a  husband  has  a  right  to  compel 
the  wife's  executor  to  pay  her  funeral  expenses  out 
of  her  separate  estate.  Gregory  v.  Loekyer,  6  Mad. 
90. 

An  executor,  in  discharging  legacies,  ought  to  be 
influenced  by  tiie  testator's  intention,  by  giving  the 
articles  specifically  bequeathed  to  the  legatees  for 
whom  they  were  willed.  Ctarhe  v.  Ormonde,  1  Jao. 
108. 

Executors  may  pay  legacies,  or  hand  over  the  re- 
sidue within  the  year  after  the  death  of  the  testator. 
Angerttein  v.  Martin,  1  Turn.  840. 

•fcmMs— That  an  administrator  is  not  bound  to 
distribute  the  residue  without  an  order  of  the  Eccle- 
siastical Court.  Arehtiehop  of  Canterbury  v.  Tappen, 
6  Law  J.  K.B.  f  50,  s.  c.  8  B.  &  C.  151,  s.  c.  8  M. 
&  R.  136. 

It  is  settled  by  the  authority  of  the  House  of 
Lords,  that  the  personal  representatives  of  a  testator, 
afiter  a  bill  filed^  against  them  by  creditors,  may 
voluntarily  pay  the  demands  of  other  creditors.— 
SernbU,  that  this  rule  is  at  variance  with  the  general 
principles  on  which  a  court  of  equity  administers 
assets.  MaUby  v.  Ruuell,  3  Law  J.  Chanc.  85,  e.  c. 
S  8.  &  9. 987. 

Executors,  as  such,  having  invested  part  of  the 
estate  in  stock,  which  on  taking  the  account  was  by 
.  mistake  omitted :  the  Court  allowed  them  to  transfer 
the  prioeipal  sums  without  the  dividends,  it  appear- 
ing they  bad  been  put  to  exposes  exoeeding  the 
amount.    IMUa  Cedma  v.  Ifsyverri,  M'CleL  16.   • 
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A  tfltUtor  dirteU  thtt,  at  a  proper  tim«,  bis  fed 
MUtM  shall  be  sold,  and  the  money  diTided  betweea 
A  and  B»  but  makes  no  other  devise  of  them ;  the 
executor  is  not  entitled  to  sell.  them.  A  being  an 
infant,  no  sale  of  the  lands  ean  be  made  during  her 
minorit/,  except  by  the  intervention  of  the  Court. 
Batho  T.  Fulton,  t  Law  J.  Chano.  196* 

An  executor  is  not  justified  in  waiving  a  legal  de- 
fence, to  a  claim  made  against  the  estate ;  as,  if  he 
volontariir  pajr  a  debt,  which  is  barred  by  the 
Statute  of  Limitations,  be  cannot  charge  it  against 
those  who  are  interested  in  the  testator's  property. 
WCuUochr. Dttwa, 5  Law  J.  K.B.  56,  s.  o.  9  O.  & 
R.40. 

An  admission  hj  an  executor  in  his  answer,  that 
the  money  is  in  bis  partner's  hand,  is  equivalent  to 
an  acknowledgment  that  it  is  in  the  possession  of  a 
banker,  and  he  will  be  ordered  to  pay  it  into  court 
Johntcfn  v.  i4«f0ii,  1  S.  &  S.  73. 

A  bond  creditor  may  compel  an  executor  to  pto* 
duce  an  inventory,  though  there  be  a  suit  at  law 
pending  as  to  the  validity  of  the  debt 

The  executors  of  a  deceased  execntor,  though  not 
the  personal  representatives  of  the  original  testator, 
nay  be  compelled  to  bring  in  an  inventory  of  the 
effects  of  the  original  testator.  GuU  v.  LuiinUt 
S  Add.  f  34. 

A  party,  who  is  executor  as  well  as  reaiduajy 
legatee,  may  compel  his  co-executor  to  furnish  an 
inventory.  Paul  v.  NettUford,  t  Add.  <37 :  s.  P. 
Hugging  V.  AUsandtr,  2  Add.  238. 

The  inventory  must  be  objected  to  by  plea. 

In  deciding  on  an  inventory,  the  Court  does  not 
act  ministerially.     Telford  v.  Moriton,  f  Add.  31 9» 

Where  only  one  of  various  persons,  equally  in- 
terested, makes  objections  to  an  inventory  pven  on 
oath  by  an  executor,  the  Court  will  presume  it  correct 
in  the  absence  of  very  strong  grounds  of  suspicion. 
Hunter  v.  Btini,  2  Add.  311. 

An  executor,  to  whom  personal  property  is  be- 
queathed, in  the  character  of  trustee,  cannot,  after 
proving  the  will,  refuse  to  take  on  himself  the  per- 
tormanoe  of  the  trusts.  Marklow  v.  FuUor,  1  Jao. 
198. 

On  a  suit  for  administration  of  the  estate,  it  is  the 
executor's  duty  to  answer  immediately.  Ctarkt  v. 
Ormondt,  1  Jao.  108. 

(C)  Liabilities. 

An  administrator,  who  allowed  balances  of  the 
intestate's  property  to  remain  uninvested  for  a  con- 
siderable lengUi  or  time,  standing  at  the  bankers'  to 
the  credit  of  the  inteetate's  estate,  was  ordered  to 
my  interest  at  four  per  cent  on  the  shares  of  those 
iMJances,  which  belonged  to  some  infants.  GrtgUy 
V.  Heaiheote,  3  Law  J.  Cbanc.  107. 

An  executor  who  mixes  the  testator's  property 
with  his  own,  will  be  charged  with  51.  per  cent,  in- 
terest on  the  monies  so  convened.  Sutton  r.  Sharp, 
1  Huso.  146. 

Though  exeootors  who  have  a  right  to  sell  do  not, 
and  the  property  deteriorates  in  value,  they  are  not 
personally  chaigeable  with  the  deficiency.  C/orAcs 
T.  Ormondo,  1  Jao.  11 3. 

A  sum  of  fOOOi.  was  beoueathed  to  an  exeeutor, 
who  was  also  a  trustee  under  the  will,  upon  trust, 
for  investments  in  the  jNiblic  funds;  he  retained  it 
in  his  own  bands,  paying  interest  to  the  MtlMi  ftis 


tnui  for  many  ysan,  under  a  repratentation  that  the 
legacy  bad  been  invested  according  to  the  tmsta  : 
Held,  that  it  was  such  a  breach  of  trust,  as  entitled 
the  etMtui  quM  trutt  to  have  purchased  by  the  exeeotar 
so  much  stock  as  the  sum  of  f  000/.  would  have  por- 
chased  at  the  time  he  first  had  assets  salBeient  fiw 
investment.    Byrckoll  v.  Bradford,  6  Mad.  f35. 

Trustaes  and  sxecutors  under  the  will  of  a  testator, 
who  bsd  directed  tbem  to  invest  a  ahare  of  his  re- 
siduary eatate,  either  in  the  public  funds  or  on  mort- 
gage at  5i.  per  cent.,  having  admitted  by  their  an- 
swer that  they  had  from  time  to  time  balances  in 
their  hands,  and  it  being  proved  that,  many  years 
after  the  death  of  the  testator,  they  had  not  invented 
the  share,  either  in  the  funds  or  on  mortgage ;  in- 
quiries were  directed,  at  the  original  hearing,  con- 
cerning the  balancea  retained  by  tbem,  and  the 
prices  of  3/.  per  cent,  stock,  at  the  several  times 
when  such  balances  were  in  their  hands. .  HoeUmf 
V.  Bantoek,  1  Russ.  141. 

An  executor  is  not  suable  for  the  debtaof  his  tes- 
tator until  he  baa  either  proved  the  will,  or  exercised 
some  act  of  executorship ;  therefore,  until  such  time, 
the  Statute  of  Limitations  does  not  operate  against 
the  creditors.  DougUu  v.  Forrest,  6  Law  J.  C.P. 
157,  s.  c.  4  Biog.  686,  s.  o.  1  M.  &  P.  663. 

An  administrator  is  not  liable  to  be  sued  under 
the  administration  bond  for  not  distributing,  unlenn 
there  has  been  an  order  of  the  Ecolesiastioil  Coint. 
Tho  Archbukop  of  Canterbury  v.  Tappen,  6  Law  J. 
K.B.  t50,  s.  c.  8  B.  &  C.  151,  s.  c.  S  M.&  R.  136. 

Where  one,  appointed  executor,  intermeddled 
with  the  estate  or  the  testator,  and  afterwards  re- 
nounced :  Held,  that  he  was  liable  to  be  sued  in 
equity  in  the  character  of  executor,  by  the  legatees 
under  the  will,  one  of  whom  was  also  executrix, 
and  had  proved  the  will.  Rogen  v.  Frank,  1 Y.  &  J. 
409. 

A  writ  of  lis  exeat  regno  cannot  be  maintained 
against  a  feme  covert  administratrix,  though  her 
husband  be  resident  out  of  the  jurisdiction.  PanmeU 
V.  Taylor,  1  Lsw  J.  Cbanc.  139,  s.  c.  1  Turn.  96. 

An  infant  administratrix  may  be  called  to  an  ac- 
count Creditors  csnnot,  on  a  bill  filed  by  them, 
eharge  an  administrator  with  sums  receivea,  when 
the  sums  so  received  have  been  paid  over  to  per- 
sons appointed  at  a  meeting  of  the  creditors  of  the 
deoeaMd.  Hindmgrth  v.  Southgate,  1  Law  J.  Chanc 
f4. 

Where  executors  gave  a  promissory  note  to  s 
creditor  of  their  tcststor,  in  which,  "  as  executors, 
they  severally  and  jointly  promised  to  pay,  &c.  with 
interest :"  Held,  Uiat  they  bad  ma^  themselves 
personally  liable,  and  that  they  had  diere^  made 
It  their  own  debt  ChiUU  v.  Montnt,  5  B.  Mo.  f  8f , 
a.  c.  S  B.  &  B.  460. 

If  an  executor  or  trustee,  without  taking  dne 
means  to  learn  from  his  co-executor  or  co-trustee, 
whether  it  is  necessary,  in  the  due  execution  of  the 
trust,  to  sell  stock,  concurs  in  the  sale  of  stock,  and 
leaves  it  in  the  disposition  of  his  co*executor  or  oo> 
trustee,  he  is  liable  for  the  stock  so  sold.  Harring" 
ton  V.  Harrington,  I  Law  J.  Cbanc.  41. 

If  one  executor,  in  the  absence  of  his  co-executors, 
receives  money,  he  alone  is  answerable,  though  the 
others  sign  the  receipt.  Wettley  y.  Cierke,  S  Ken. 
541,  s.c.  1  Eden,  357. 

Two  persons  9ade  joint  and  aevaral  promiswry 
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Botit.  After  nx  jmn  hid  eltpaed  from  their  dates, 
one  of  the  perties  died,  niming  the  other  among  hie 
execnton.  The  eurrlTor  peid  t  yeer*e  iatereet  on  his 
&um  aoeoont.  To  to  actioQ  on  these  notes  the  Sta- 
tnte  of  limititions  was  pleaded  hy  the  execatois ; 
and  the  Court  held,  that  the  implied  promise  hy  the 
■arriTor  did  not  make  the  ezecutoia  liahle  to  he 
saed  on  the  notes.  Atkint  ▼.  Tr§d^ld,  1  Law  J. 
K.B.  f 98,  a.  c.  33.  &  C.  SS,  s.  o.  3  D.  &  R.  f 00. 

Actions  at  law  by  creditors  after  a  decree  for  the 
adminiatration  of  a  testator's  estate,  will  be  restrained* 
And  if  the  ezeontor  peimits  the  creditors  to  pro> 
cced,  he  will  he  personally  responsible.  Clark§  r. 
Orwumd€,  1  Jac.  ISS. 

Therefore,  where,  after  a  deeree  for  the  admi* 
lustratioa  of  a  testator's  estate,  a  creditor  recovered 
a  Terdiet  against  the  executor  on  these  pleas — nan 
atmwtpHt,  ut'off,  and  pUntadminUtrawt  ortrttr — The 
Court  granted  an  injunction.  Lordr.  WormUighton^ 
1  Jac.  148. 

(D)  Assets. 

Debts  mentioned  in  the  inventory  giren  in  by  an 
executor  to  the  Ecclesiastical  Court,  are  primdfaeh 
recoverable,  aud  will  be  taken  aa  aaaets  if  he  do  not 
repel  the  legal  presumption.  Young  r.  Cawdretft  8 
Taunt.  734. 

A  borrowed  a  sum  of  money  from  B  &  Co., 
bankera,  and  conveyed  to  them  some  premises,  with 
a  power  of  sale  to  re-imburse  themselves  that  sum, 
and  any  other  they  might  advance  to  him.  A,  dying 
insolvent,  left  all  hia  estates,  real  and  personal,  to 
three  persons,  first  to  pay  his  debts,  and  then  to 
divide  the  property.  He  made  two  of  them  his 
executors.  In  the  lifetime  of  those  two  eiecotors, 
B  &  Co.  sold  the  premises,  and  C,  the  solicitor  for 
for  both  psrties,  kept  the  balance  in  hia  hands.  The 
two  executors  died.  C  alao'died.  The  plaintiffa  took 
out  letters  of  administration  d*  bonit  turn  of  the 
effects  of  A,  and  brought  an  action  against  the  de- 
fondant,  as  the  representative  of  C,  to  recover  that 
balance:  The  Court  held,  that  die  balance  was 
equitable  assets,  and  oould  not  be  recovered  in  an 
action  at  law.  Chy  v.  WiilU,  1  Law  J.  K.B.  144« 
B.0. 1  B.  &  C.  364,  s.o.  f  D.  &  R.  539. 

A  lessehold,  held  under  the  church,  and  renewable 
at  stated  times,  is  beqoeathed  to  A  for  life,  remain- 
der to  B :  B,  as  executor,  renews  the  lease  at  the 
poper times;  and,  in  the  renewed  leases,  enters 
into  the  same  covenant  to  repair  as  was  contained 
in  the  old  leases ;  A  dies,  leaving  the  premises  in  a 
Teiy  dilapidated  state :  Held,  that  A's  sssets  are 
liahle  to  B,  to  answer  the  amount  requisite  for  re- 
pairing the  premises.  March  v.  Wellt,  S  Law  J. 
Chano.  191,  a.  c  8  S.  &  S.  87. 

An  executor  sives  a  creditor  of  the  testator,  who 
is  auing  him  at  Uw,  a  cognovit,  with  stay  of  execu- 
tion :  Uiis  ia  not  an  admission  of  assets.  SttrUng  v. 
,  4  Law  J.  Chane.  f  S3. 

The  cireumatuioe  that  monies  were  paid  in  by  an 
executor  to  his  bankers,  snd  placed  to  the  executor- 
ahip  account,  is  jnimd  faeU  evidence  that  those 
monies  were  in  the  executor's  own  hands  as  assets 
of  the  estate.  Croiidati  v.  PhiUipt,  5  Law  J.  Chano. 
52. 

Effect  of  the  conduct  of  parties  as  to  whether 
money,  which  originally  was  tmpressed  with  a  trust 
to  bs  lti4  out  in  land,  shall  be  regarded*  in  equity, 


as  money  or  as  land.    Hwgkam  t.  Ssui^i,  6  Lair 
J.  Chane.  671. 

Where  one  executor  is  appointed  in  Amboyna,  and 
another  in  England,  and  tne  latter  proves  the  will 
in  England,  and  the  former  does  not,  the  aneta  in 
England  will  not  be  bound  by  the  act  of  the  eiecutor 
in  Amboyna,  even  supposing  him  to  have  a  right* 
by  the  Dateh  law,  to  prove  the  will  here  and  ad- 
minister the  ssseta  here*  Lord  v.  GnuUn,  1  Law 
J.  Chane.  189. 

Quare,  If  an  heir'at-Iaw  be  an  infant,  whether  a 
decree  to  marahal  the  aaaets  is  binding. 

An  amicable  auit  having  been  determined  br  a 
decree  for  the  administration  of  aaaeta,  a  creditor 
filed  a  bill,  praying  for  the  usual  accouota  (which 
had  been  directed  by  the  former  decree),  and  also  to 
have  the  aaaeta  marahalled,  (which  was  neither 
prayed  fur  nor  directed  in  the  firat  decree) :  the  Court, 
therefore,  made  another  decree,  that  the  assets 
should  be  marahalled,  and  that  the  accouota  directed 
by  the  firat  decree  should  be  furnished.  The  first 
suit  would  have  been  a  bar  to  the  second  if  it  had 
been  for  the  same  object,  and  the  Court  would  hare 
even  stayed  proceeaings  before  answer.  Pott  v. 
Gn^tai,  1  S.  &  a  906. 

A  judgment  in  the  Lord  Mayor's  Court,  obtained 
against  the  gamiahee,  does  not  entitle  the  plaintiff 
torsnk  as  a  judgment-creditor  in  the  administration 
of  the  garnishee's  asseta.  Holt  t.  Murray,  1  Sim. 
485. 

In  a  oreditor's  suit  for  administering  the  ssseta  of 
B,  a  joint  creditor  of  A  and  B  was  permitted  to 
prove,  A  having  become  bankrupt,  and  it  appearing 
that  there  were  no  joint  asseta  of  A  and  B.  CovmU 
T.  Silas,  t  Rubs.  191. 

A  person  mortgaged  freehold  estates,  and,  two 
months  afterwards,  he  surrendered  copyholds  to  the 
use  of  the  mortgagee,  to  secore  the  same  debt ;  in  a 
suit,  after  the  aeath  of  the  mortgagor,  for  the  ad- 
ministration of  his  asseta,  the  freeholds  were  sold 
with  the  consent  of  the  mortgagee,  and,  the  personal 
estate  having  been  exhausted,  the  mortgage  debt 
was,  by  order  of  the  Court,  sstitfied  out  <n  the  pro- 
ceeds of  the  freeholds:  Held,  that  the  specialty 
creditoraof  the  mortgagor  were  entitled  to  stand  in 
the  place  of  the  mortgagee  against  the  copyholds, 
to  the  extent  of  the  sum  which  the  mortgagee  had 
received  from  the  freehold  estate.  Gwynno  v.  Ed' 
wards,  9  Russ.  S89,  n. 

An  executor  in  India  collecting  asseta  in  India 
is  entitled  to  a  commission  of  5  per  cent,  even  upon 
ssseta  coUeoted  for  the  payment  of  legacies  given  to 
himself.  He  is  entitled  also  to  his  commission,  thoo|fh 
part  of  the  asseta  sre  in  the  hands  of  a  mercantile 
noose  in  which  he  is  a  partner,  and  in  which  the 
testator  was  at  the  time  of  his  death  a  partner. 
CoekirtU  t.  Barbtr,  5  Law  J.  Chane.  77,  s.  c  1  Simt 
<3. 

(E)  AoTiONs  AMD  Suits  by  and  against. 
(•)  fFhtro  tnmintttinable. 

An  action  of  assumpsit  will  not  lie  against  sn 
administrator,  for  the  distributive  share  to  whieh 
the  next  of  kin  of  an  inteatato  is  entitled,  under  the 
statute  n  &  23  Car.  f ,  c  10,  although  the  adminis- 
trator baa  admitted  a  fixed  sum  to  be  due,  and  has 
Sromised  to  pay  the  same.  Johos  v.  Tanntr,  6  Law 
.  K.B.  7 1 ,  s.  c  7  B.  &  C.  54«,  a,  c.  1  M.  ft  R.  4«0, 
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The  plftintlff  and  tlired  othen,  beiiig  TMiduary 
legatees  under  the  will  of  one  T  P,  the  defendanU, 
as  the  ezecnton  named  in  the  will,  acoonnted  with 
them,  and  hairing  paid  to  the  latter  the  respective 
supu  dae  to  them  thereon,  took  from  tliem  and  horn 
the  plaintiff  a  release,  but  did  not  pay  the  plaintiff 
bis  share,  he  having  consented  to  allow  it  to  remain 
in  their  hands:  Held,  that,  the  monej  not  being 
retained  by  the  defendants  in  their  character  of 
executors,  the  plaintiff  was  entitled  to  recover  it  in 
an  action  at  law.  Gregory  v.  Harmon,  6  Law  J. 
C.P.  56,  s.  c.  1  M.  &  P.  209. 

It  is  a  general  principle  of  law,  that  when  property 
would  be  assets  of  the  estate  of  an  intestate,  whose 
administrstriz  is  dead,  that  the  administrator  dt 
bonii  non  may  sue  on  promises  made  to  that  admi« 
sistratriz. 

A  and  B  were  partners ;  A  died,  and  C,  his  wife, 
adflunistered  part  of  his  effects ;  B  dsew  a  bill  on 
a  debtor  to  the  psrtnership,  and  indorsed  it  to  C,  as 
part  of  the  partnership  property,  to  which  A  was 
entitled ;  C  died ;  afterwards  £  and  F  took  out 
letters  of  administration  de  bonis  no>i  of  the  goods  of 

A ,  and  sued  the  debtor  on  the  bill  of  exchange : 
The  Court  held,  that  the  action  was  well  brought. 
Catherwood  ▼.  Chabaud,  1  Law  J.  K.B.  66,  s.  c.  1 

B.  &  C.  150,  s.  c.  2  D.  &  R.  271. 

An  action  on  the  case  lies  against  the  executrix 
of  an  attorney,  for  the  negligence  of  her  testator,  in 
making- insufficient  inquiries  as  to  the  validity  of  a 
security,  upon  which  his  client  proposes  to  advuce 
money.  WiUon  v.  Tucker,  1  B.  &  R.  N.P.C.  30. 
[Abbott] 

A  testator  in  Peru  directs  a  sum  of  money,  in  the 
hands  of  A  in  London,  to  accumulate  till  his  children 
come  of  age  ;  a  court  of  justice  in  Peru  orders  part 
of  it  to  be  expended,  in  payment  of  a  balance  due  to 
the  executor  for  monies  expended  by  him  in  main« 
taioing  the  widow  and  children  of  the  testator :  and 
a  person,  who,  under  the  direction  of  the  Peruvian 
executor,  baa  obtained  letters  of  administration  to 
the  testator  in  England,  brings  an  action  against  A 
tft  recover  tlie  portion  of  the  assets  which  were  in 
bis  bands;  B  files  a  bill  to  restrain  the  Action,  and 
to  have  tbe  directions  of  the  Court  as  to  the  disposal 
.of  the  money,  on  the  ground  that  it  is  sn  appropriated 
fund  which  the  plaintiff  wishes  to  misapply :  Held, 
that  such  a  bill,  cannot  be  maintained.  Darthn 
V.  Winter,  4  Law  J.  Chanc.  175,  s.  c.  2  S*  &  8. 
539. 

A  died  intestate ;  B,  the  next  of  kin,  having  died 
without  administering  to  the  effects  of  A,  C,  exe- 
cutor of  B,  takes  out  administration  to  A,  thd  grant 
being  of  the  goods,  &c.  **  left  uuadminisUred"  by 
B :  Held,  that  a  payment  to  B  is  no  bar  to  an 
action  by  C — Graham,  B.  dttbitante,  Mitcholl,  ad- 
ministrator  rf  Rebecca  Humphrey,  v.  Moorman,  1 
1 .  oc  Ji  2]* 

(b)  Partiet, 

If  a  creditor's  bill  is  filed  against  an  administrator 
de  bonis  non,  the  suit  is  imperfect,  unless  the  fonner 
administrator,  or  his  personal  representative,  be 
made  a  party.  Watson  v.  Ridge,  1  Law  J.  Chanc.  15. 

Where  one  executor  has  slone  proved,  he  may 
sue  without  making  the  other  executors  parties,  al- 
though they  have  not  renounced.  Damos  v.  WU- 
lioms,  1  S.  &  S.  5^ 


An  executor  who  has  not  pvoved,  need  not  be  i 
party  to  a  bill  of  revivor.  Davios  v.  WUliome,  4  him 
J.  Chanc.  210. 

(c)  PUttdingt. 

Where  a  surviving  ezeoutor  brought  an  aotiou  of 
assumpsit  in  his  own  right,  against  the  swviviag 
partner  of  a  deceased  co-executor,  without  stating 
him  to  be  a  surviving  partner :  Tbe  Court  held,  that 
this  action  could  not  be  maintained.  Fi^erald  v. 
Boekm,  6  B.  Mo.  332. 

Where  three  executors  ordensd  goods  to  be  told, 
as  the  property  of  their  testator,  and  afterwards  laed 
the  purchaser  for  the  amount,  without  describing 
themselves  as  executors  in  the  declamtion,  and  with- 
out joining  a  fourth  executor,  who  was  named  am  tbe 
will,  but  who  had  refused  to  proTC  or  act  under  it : 
H^d,  that  tbe  action  was  well  brought,  aa  the  order 
for  sale  was  given  by  the  three  alone,  and  as  they 
did  not  appear  to  have  acted  in  their  character  of 
executors.  Brastington  v.  AuU,  3  Law  J.  CP.  243, 
s.  c.  2  Bing.  171,  s.  c.  9  B.  Mo.  340. 

In  an  action  of  debt  an  executor  may  deolan  in  the 
debet  and  detinet ;  at  least  it  is  only  a  ground  of  ipf^ 
eial  demurrer.  Foot  v.  Stokes,  2  Ken.  529. 

In  a  declaration  of  assumpsit  by  executors  for 
money  lent  to  the  defendant  by  their  teatalor*  it  was 
alleged,  that  the  latter  promised  to  pay  instead  of 
the  defendant:  Held,  that  tikis  was  iumuiterial. 
Blazon  V.  Naneolae,  4  Law  J.  CP*  219. 

Where  a  party  is  described  in  the  process  gene- 
rally, he  may  be  declared  against  «s  an  admiaisln- 
tor,  the  obi  eat  of  tbe  writ  beinfp  ovify  to  bring  the 
defendant  before  the  Court.  Woiton  v.  PiUmg,  6 
B.Mo.  66,  s.  c.  3  B.  &  B.  4. 

A  count  in  assumpsit  for  money  bad  and  received 
by  defendant,  as  executor,  to  the  use  of  the  plaintiff, 
cannot  be  joined  with  a  count  for  money  due  to 
plaintiff  from  defendant,  as  ezeoutor,  upon  an  a^ 
count  stated  with*  him  of  money  due  noaa  him  ns 
executor. 

Sembie,  That  a  count  for  money  paid  by  plaintiff 
to  the  use  of  the  defendant,  as  eseenlor,  may  be 
joined  with  sudi  a  Count  on  an  acoount  stated. 
Ashby  V.  Ashby,  6  Law  J.  R.B.  41,  s.  o.  7  B.  &  C. 
444,s.c.  IM.  &R.  180.  . 

A  plaintiff  sued  aa  executor,  and  in  his  dedantion 
made  profert  of  the  letters  testamentary  in  tbe  usnsl 
form,  whicb  states — "  whereby  it  appear*  to  the 
Court  here  that  the  plaintiff  is  executor,"  &c.  llie 
defendant  did  not  demand  oyer,  but  pleaded  that 
the  plaintiff  never  was  nor  is  executor  *'in  manner 
and  form  "  as  alleged  in  the  declaration.  The  plain- 
tiff replied  that  he  was,  and  continued  to  be  executor 
in  m&mier  and  form,  &c. :  Held,  that  the  plaintiff 
might  recover  on  this  issue,  although  be  had  not 
taken  probate  till  some  months  after  tbe  declaiution. 
Thompson  v.  Reynolds,  3  C.  &  P.  123.  [Best] 

In  assumpsit  agaiost  several  defendimts,  as  exe- 
cutors, wit&  plea  of  9i<  unques  egeeutors,  the  plaintiff 
may  have  a  verdict  against  the  real  executor  on  the 
counts  laving  the  promises  by  the  testator,  and  the 
other  de/endants  must  be  discharged.  Grifitke  v. 
Franklin,  1  M.  &  M.  146.  [Gaselee] 

Tbe  plea  of  plene  administravit,  except  to  a  certain 
sum,  is  nn  admission  of  that  sum.    Curtis  V.  Hunt, 
1  C.  &  P.  180.  [Abbott] 
Under  a  plea  of  no  unquos  odMinntraler,  a  defen* 
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d«&t  ooly  pats  in  itwe  the  wctnaX  gnnt  of  the  letlen 
of  administntioQ,  and  not  the  aatbority  by  whioh 
they  have  been  granted.  If,  therefore,  be  relies  upon 
bis  own  residence  out  of  the  diocese,  or  any  otner 
fset,  to  shew  that  the  letters  of  administration  did 
not  pass  the  sabjeet-matter  in  question,  he  must 
specially  plead  it.  Stoku  ▼.  JB<iU,  4  Law  J.  K.B. 
2il,  8.  c.  5  B.  &  C.  491,  s.  c.  8  D.  &  R.  947. 

Executors  pleaded  to  an  action  for  breaches  of 
covenants  by  the  testator,  p/fn«  adminutravit  prater, 
a  sum  not  sufficient  to  pay  ooe  of  the  executors  a 
simple  contract  debt.  The  plaintiffs  denied  the  troth 
of  tliat  plea,  and  iaaue  wss  joined  in  Trinity  term,  4 
Geo.  4.  At  the  next  sssizesthe  executors  pleaded* 
that  since  the  last  continuance,  (on  Sd  August,)  a 
person  had  recovered  a  judgment  ag^nst  them  on  a 
writing  obligatory.  The  plaintiffs  replied,  that  the 
executors  had  notice  of  that  writing  obligatory  be- 
fore they  pleaded  to  the  declaration.  The  executors 
demuxred :  The  Court  held,  that  the  executors  might 
plead  that  judgment  at  tiie  assises,  although  it 
appeared  to  be  a  judgment  of  Trinity  term.  Lyt* 
Ultott  V.  Crou,  3  Law  J.  K.B.  2,  s.  c  3  B.  &  C.  317, 
s.  o.  5  D.  &  R.  175. 

To  a  bill  in  which  the  plaintiff  claims  ss  executor, 
a  plea  alleging  that  he  has  not  proved,  in  England* 
the  will  ander  which  he  is  executor,  is  a  good  de- 
fence.   Miliums  ▼.  Millman,  6  Law  J.  Chanc.  148. 

A  creditor  of  a  testator  files  a  bill  sgsinst  A,  stat- 
ing that  A  is  the  executor,  and  has  proved  the  will ; 
that  he  sets  up  a  fraudulent  assignment  from  the 
teetator,  under  which  be  claims  to  be  entitled  to  the 
propm-ty,  and  that,  whether  he  has  proved  the  will 
or  not,  he  has  possessed  himself  of  the  personal 
estste  of  the  testator ;  and  praying  an  account  of  the 
personal  estate,  and  that  the  deed  .may  be  declared 
void :  a  plea  that  A  is  not  executor  is  a  good  plea  to 
the  whole  bill.  HiU  v.  NtaU,  5  Law  J.  Chanc.  144b 
Declaration,  in  assumpsit  agaiat  executors,  stated 
that  the  testator,  at  the  time  of  bis  death,  was  in* 
debted  to  J.  Younghusband  in  200^  and  interest,  on 
a  promissory  note ;  tbst,  after  the  death  of  J  Y,  the 
note  being  unpaid,  it  was  found,  before  the  coroner 
on  view  of  the  body  of  J  Y,  then  lying  dead,  by 
the  oaths  of  lawful  men,  that  Younghusband  wss 
filo  dc  M.  ae  appeared  by  the  record  of  the  inqui- 
sition, by  means  of  which  felony  and  inquisition, 
J  Y  forfeited  the  note  to  tbe  King ;  that  the  King, 
by  grmt  under  the  sign  manual,  assigned  the  note 
to  the  plaintiff,  as  mentioned  in  a  certain  other  in- 
quisition, and  delivered  the  note  to  the  plaintiff,  of 
^  whioh  tbe  defendants,  after  the  death  of  the  testator, 
had  notice. 

Breach — Non-payment  by  testator  or  defendants. 
Pless  and  issues  hereon :  First,  That  testator  nan 
Qisumptitw  Similiter. — Second,  That  the  note  be- 
came doe  and  payable  to  J  Y  during  his  life,  and 
that  the  causes  of  action  did  not  accrue  to  him  within 
six  years  before  exhibiting  plaintiff's  bills.  Issue 
thereon. — Third,  Nul  ti£i  record  of  tbe  coroner's  in- 
quest, lasoe  thereon. — Fourth,  That  there  was  no 
such  grant  as  the  plaintiff  alleged.  Issue  thereon. 
AU  the  issues,  except  the  second,  were  found  for  the 
plsintiff. 

On  motion  by  the  defendant  to  enter  a  nonsuit: 
Held,  first,  that  the  seoond  inquisition  being  an  office 
of  instruction  only,  sod  not  of  entitling,  was  not 
to  be  produoed  at  the  trial  j  ssoondly,  thst 


the  grant  under  the  sign  msnoal  passed  the  proper  tgr 
in  the  note. 

Oo  motion  by  the  defendant  in  arrest  of  judgment: 
Held,  first,  that  tbe  deolsration  sufficienUy  diewed 
a  debt  due  from  tbe  testator  in  his .  lifetime  to  the 
felo  de  se,  and  the  note  to  be  the  security  for  saeh 
debt,  and  that  both  debt  and  security  psssed  to  the 
Crown  by  operstion  of  Isw,  so  ss  to  be  sssignabls 
by  the  Crown  without  indorsement ;  secondly,  that, 
supposing  it  to  be  necessary  to  vest  chattels  of  tifelo 
de  te  in  tbe  Crown,  that  the  coroner's  inquest  shmdd 
be  found  by  twelve  men,  it  must,  after  verdict,  be 
tsken  that  the  inquest  was  so  found. 

On  motion  by  the  plaintiff  to  enter  judgment  tieo 
obetante  veredicto :  Held,  first,  that  the  plea  o(  the 
Statute  of  Limitations,  viz.  the  second,  wss  bad,  for 
not  shewing  that  J  Y's  right  of  sotion  wss  barred 
by  the  statute  at  the  time  of  his  death ;  and  if  it 
was  not  so  barred  at  that  time,  then  that,  the  King 
not  being  within  the  statute,  his  rights,  snd  those  ^ 
his  erantee,  to  the  cause  of  action  on  the  note,  were 
not  barred :  secondly,  that  the  plea  confessed  a  cause 
of  action  at  one  time  in  J  Y,  the  felo  de  te,  (which 
had  passed  from  him  to  the  Crown  by  forfeiture,  and 
(rem  the  Crown  to  the  plaintiff,)  while  the  matter 
pleaded  in  avoidance  was  insufficient — so  that  the 
plaintiff  was  entitled  to  judgment  aim  obtUnte  Mrs- 
dicto,  on  the  second  issue.  Lambert  v.  Taylor,  $ 
Law  J.  K.B.  160,  s.  c.  4  B.  &  C.  138,  s.  c.  6  D.  4c 
R.  188. 

(d)  Ertdsnec. 

A  legatee  who  has  received  hie  legsey*  is  a  eons- 
potent  witness  in  sn  action  by  the  executor  to  in- 
crease the  general  fund.  Clarke  v.  Gmmon,  1  R.  ft 
M.31.  [Abbott] 

The  term/unsrai  expitkte  does  not  apply  to  mourns 
ing  supplied  to  the  widow  and  family,  and  canneft 
be  claimed  against  his  estate  by  the  executor,  if  he 
gives  the  order ;  and  by  cctneequence,  a  legatee  who 
has  not  received  his  legs^,  is  a  oompeteot  witness 
on  the  psrt  of  the  executois,  in  sn  notion  brought 
against  him  for  the  recovery  of  such  demand.  JeSm* 
eon  V.  Baker,  2  C.  &  P.  %07.  [Best] 

In  a  cause,  questioning  the  validity  of  a  will,  the 
wife  of  tbe  executor  is  not  a  competent  witness. 
Dean  v.  RvtteU,  3  Phil.  334. 

The  production  by  a  plaintiff,  suing  ss  adminis- 
trstor  to  A,  of  the  letters  of  sdminisCration,  is  not 
jtrimA  facie  evidence  of  A's  death,  Moant  t*  Ds 
Bemalee,  1  Ross.  301. 

The  probate  act  book  is  evidence  of  a  person  being 
executor,  without  producing  the  probate.  Cox  t* 
AUiHgham,  1  Jac.  514. 

Where  a  person  claims  title  to  personal  property- 
through  an  executor,  tbe  production  of  the  wiU, 
without  probate,  is  not  evidence  of  tbe  title  of  the 
executor.  Pinnei/  v.  PiuueUt  6  Law  J.  K.B.  353, 
s.  c.  8  B.  &  C.  3S5,  s.  c.  2  M.  &  R.  436. 
.  In  an  action  by  adminietrators  de  bonis  uon,  it  is 
not  necessary  to  produce  tbe  letters  granted  to  the 
first  administratrix ;  for  the  letters  greeted  to  the 
former  j)er80DS  recite  those  granted  to  the  latter  per* 
sons.  Catherwood  v.  Chabaud,  1  Law  J.  K.B.  66, 
s.  c.  1  B.  &  C.  150,  s.  c.  «  D.  fit  R.  S71. 

The  proof  of  the  amount  of  duty  paid  on  the  pro- 
bate by.  an  executor,  is  evidence  to  go  to  the  jury, 
(on  a  plea  of  pleM.adminittravit,)  as  some  evidence 
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to  tbew  tb«  pnMiBipttTS  tmoont  of  di«  eifoetf  ra- 
omyed  by  him.  Fetter  v.  Blattehek,  4  Uw  J.  K.B. 
no,  •.  o.  5  B.  &  C.  3t9, 8.  o.  8  D.  &  R.  48. 

Evidence  tending  to  shew  that  iin  executor  haa 
receired  more  than  hia  anawer  admita,  cannot  be 
reeeired,  becauae,  to  go  into  aucb  evidence,  would 
be  to  take  an  account  in  part,  which  the  Court  can- 
not do— the  Maater'a  offioe  being  the  proper  fonim 
ibr  that  purpoae.    Law  ▼.  Huntfr,  1  Roaa.  100. 

Money  paid  by  an  adminiatrator  for  a  half-year's 
rent,  commencing  before  and  ending  aince  the  death 
of  the  intestate,  may  be  giren  in  evidence  under 
pUne  adminUtravit,  he  being  entitled  to^  retain. 
Thmmpten  t.  TTwrnpten,  9  Price,  465. 

•  («)  Praetici. 

The  Court  set  aside  en  interlocotoiy  judgment  to 
enable  the  defendant,  an  administratrix  de  bonit  rum, 
eum,  4^.,  to  plead  the  Statute  of  Limitationa ;  the 
original  testator  baring  died  aeven  years  aso,  and 
no  proceedinga  being  then  pending  againat  him,  nor 
taken  againat  the  intenneaiate  executor.  Jenm  r. 
Sestr,  t  Law  J.  C.P.  67. 

An  adminiatrator  cum  tuUtmtuie  mnnuo,  cannot 
declare  before  administration  ia  granted.  PhiUip§ 
▼.  HftUy,  S  C.  &  P.  Itl.  [Beat] 

In  a  auit  against  defendanta  who  were  the  per- 
aonal  repreaentatiTea  both  of  teatatrix,  who  died 
during  coverture,  and  of  her  huaband,  praving  an 
account  of  her  aeparate  eatate,  and  a  declaration  that 
oertaio  auma  of  atock  which  stood,  and  alwaya  had 
aUM>d,  in  her  name,  conatituted  part  of  that  eatate ; 
although  the  husband  and  his  executora,  during  a 
long  period  of  jreara,  had  uniformly  acknowled^Ml 
theae  auma  to  be,  and  dealt  with  them  as  being,  pert 
of  her  separate  property,  and  though  strong  evidence 
waa  adduced  by  the  plaintiif,  which  waa  not  met 
by  any  evidence  on  the  other  aide,  yet  the  Court 
refbaed  to  make  the  declaration  at  the  original 
iMuring,  and  only  referred  it  to  the  Master  to  take 
the  account  generally,  with  apecial  inquiriea  founded 
upon  the  evidence.  Where  an  inquiry  as  to  debts 
ban  been  directed  before  decree,  and  the  Maater  hu 
reported  that  there  are  no  debts,  the  decree  at  the 
original  hearing  must  nevertheless  direct  an  account 
of  debts.    Horttby  v.  Hu$tUr,  1  Rnaa.  89. 

After  a  decree  for  the  adminiatration  of  the  aaaats 
in  a  creditor's  suit  againat  an  executor,  the  plaintiif, 
as  well  as  the  defendant,  may  move  to  restrain  m 
creditor  from  proceeding  at  law. 

The  injunction  will  not  be  granted  in  aucb  a  case, 
unless  the  plainttiF  baa  compelled  the  defendant  to 
act  forth  in  the  anawer  the  atate  of  the  assetSL 

If  it  is  suggested,  that  in  the  suit,  in  which  the 
decree  has  been  made,  the  pleadings  have  omitted  to 
raiae  a  qneation,  in  which  the  eatate  under  adminis- 
timtion  is  interested ;  an  inquiry  into  the  matter  ao 
omitted  will  be  directed,  and  the  raanlt  of  the  inquiry 
will  be  incorporated  with  the  proceedinga  on  fur- 
ther directions.  Rebmn  v.  GasifroR,^  Law  J.  Chanc. 
155. 

Afler  a  double  default,  and  nerempto^  under- 
taking given,  the  Court  permittea  an  administratriz 
to  discontinue  an  action,— where  the  declaration 
contained  two  acts  of  counta,  the  one  laying  the  pro- 
misee to  the  intestate,  and  the  other  to  the  plaintiff 
aa  administratrix, — ^upon  the  terms  of  pajone  the 
coats  of  the  latter  coonta,  there  appearing  to  be  no 


vaiation  on  the  part  of  the  plaintiff.    Bfehtmiy,  md" 
minittratrix,  v.  Edwardt,  t  Y.  Ac  J.  559. 

An  action  being  brought  againat  an  eiecator  by 
the  residuary  legatee,  it  ia  not,  alwaya,  necessary  to 
aacertain  whether  all  tbe  debtaand  the  legaeiea  bavo 
been  paid  before  the  amount  due  to  the  reeidnary 
legatee  can  be  determined.  Grw^om  v«  KtbU,  9 
Bligh,  159. 

(/)  Corti. 

Under  a  declaration  oontaintngcoBnta  on  pftimiaea 
to  the  teatator  and  to  the  plaintiff,  aa  executoti, 
without  aaying  oooceming  sumndne  from  tbe  defen- 
dant to  tbe  teatator,  the  defendant,  on  the  plaintiff'a 
being  nonouited,  is  entitled  to  coets,  aa  the  execu- 
tors might  have  sued  for  the  cauae  of  action  aa  in 
their  own  right.  Jonmr.  Jenet,  1  Law  J.  CP.  87, 
a.  c.  1  Bing.  949. 

Where  an  executor  institutea  a  autt  properiy ,  and 
a  co*executor  refusing  to  join  in  it  is  made  m  defen- 
dant, this  oo-eiecutor  will  not  be  allowed  hia 
CoUyer  v.  Dudley,  9  Law  J.  Chanc.  15. 

In  a  auit  by  a  apecialty  creditor  for  the  n^i 
tration  of  a  teetator'a  real  and  peraooal  eatntn,  the 
coatt  of  the  executor  are  to  have  preoedence  of  all 
other  claims,  and,  after  them,  tbe  coata  of  the  plain- 
tiff creditor.  Liwsici  v.  Stelhird,  1  Law  J.  Chanc 
990,  a.  c.  1  S.  Ac  S.  458. 

An  executor  may  discontinue  without  paying 
coata,  in  the  abaence  of  proof  that  he  brought  the 
action  vexatioualy.  StubMng  v.  Hammond,  6  fi.  Mo« 
689. 

Exeontors  are  bound  like  other  plaintifis  to  pro- 
ceed peremptorily,  or  give  a  tUt  preeettut ;  but  they 
are  not  liable  to  cotta  on  discharging  the  rale.  Her* 
hen  V.  Keal,  4  D.  &  R.  8SS. 

Where  on  the  question  of  probate,  a  eredttor,  after 
suppressing  the  fact  of  assets,  mdceo  a  disclosure, 
the  Court  will  decree  probate  to  the  executor,  with 
costs.     Lyen  v.  Baifiur,  9  Add.  501. 

Executors  to  an  action  on  a  covenant  by  their  tes- 
tator pleaded  a  judgment  recovered  puts  dorr,  eeal., 
to  which  the  plaintiff  replied,  and  on  demurrer  judg- 
ment was  given  for  the  defendants :  Held,  that  they 
were  entitled  to  the  coeta  incurred  after  the  plea  of 
puif  darr,  eont.,  but  not  to  the  coats  of  the  whole 
oauae.  Lyttleten  v.  Crott,  4  B.  &  C.  117,  s.  a  6  D. 
Ac  R.  81. 

Where  a  solicitor  is  employed  by  an  executor  and 
other  co-defendants,  the  teetator'a  estate  ia  only 
bound  to  pay  that  proportion  of  coats,  as  betwesn 
himself  and  tbe  oo-defendanta,  which  the  executor 
ouffht  to  bear.    Harmer  v.  Harritut  Ruaa.  155. 

where  an  executor  qualified  hia  offer  to  pay  a 
legaoT,  by  ioaisting  that  it  ahould  be  laid  out  on  aoch 
security  aa  he  ahould  approve  of,  the  coata  of  a  bill 
filed  for  the  payment  were  orderad  to  be  paid  out  of 
the  teetator'a  general  estate.  WaUer  v.  P«t#y,  1 
Ruaa.  575. 

Where  an  exeoutrix  answered,  no  assets ;  and,  on 
a  reference  to  the  Master,  it  appeared  that  aba  had 
more  aassu  than  abe  had  admitted,  but  not  auficient 
to  pay  the  creditor'a  debt,  his  bill  waa  diamisssd 
without  costs  sgainst  the  exeoutrix.  Rokmeea  ▼• 
EUUm,  1  Russ.  599. 

In  taking  the  aeoounts  of  a  personal  reprssen- 
tative,  bills  of  costs  paid  by  her  are  not  to  be  taxed, 
but  tlm  Maater  will  consider  the  fsaaonableaass  of 
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•Bj  itsBW  to  which  objeotioiu  bmj  be  taksD.  PileJk- 
for^  T.  HuImu,  3  Ltw  J.  Chine  SS9. 


EXPORTATION. 

On  a  icin  fachu  for  the  brraobei  of  a  common 
exportation  bond,  that  the  defendant  had  not  ex- 
'ported*  &e.,  and  that  he  had  not  unahipped  and  re- 
landed,  &e.,  after  a  plea  of  performance,  and  arepH- 
cation  thereto  aaaignine  breacbea,  it  appeared  that 
the  apirita  had  been  in  tact  abipped,  and  carried  oot 
to  the  place  of  the  Tesaera  deatination ;  and  that 
the/  were  not  landed  there,  bnt  were  partly  need  at 
that  place  and  on  the  homeward  rojage,  by  the 
maatcr  and  crew  of  the  reaiel ;  and  that  the  re« 
mainder  was  brought  home  into  the  London  Docka, 
where  it  waa  emptied  out  of  a  beer  caak  (into  which 
it  had  been  drawn  off  out  of  the  eiport  caak)  into 
the  water;  and,  notwithatanding  the  abaence  of 
fraud — Held  (Graham  B.  dub,)  to  be  a  non-compli- 
ance with  the  condition  of  the  bond,  it  being  literally 
an  nnahipping  and  relanding  in  Great  Britain.  Iter 
T.  DUon,  11  Price,  f04. 

It  aeema  doubtful  whether  cnatom-bouae  officen' 
power,  under  the  21  Geo.  S,  e.  57,  relative  to  for- 
feited machinery,  ia  confined  in  ita  exerciae  to  the 
limita  of  the  port  to  which  they  are  oificen — or 
whether  it  extenda  to  any  place  within  a  reaaonable 
diatance  therefrom.  Attorney  Gtiural  r.  Jtfr§yi, 
13  Price,  545,  a.  c.  M'Clel.  S70. 


EXTENT. 


(A)  In  general. 

(B)  Who  entitled  ix>. 

(C)  Priority. 

(D)  What  may  be  taken* 

(E)  Sale. 

(F)  Proceedings. 

(G)*'^feTnNO  ASIDE. 


(A)  In  GENERAL. 

Distinction  between  aid  and  extent  in  chief  in 
the  aecond  degree. 

The  statute  of  the  57  Geo.  3.  does  not  apply  to 
extenta  in  chief  in  the  aecond  degree ;  therefore,'  the 
Crown  may  proceed  by  extent  to  recover  a  debt  due 
fnm  a  peraon  indebted  to  the  crown  debtor,  (a  col- 
lector of  taxes,)  who  had  receiyed  and  miaapplied 
the  Crown's  money,  although  he  be  not  a  debtor  to 
the  Crown  within  the  4tb  aection  of  that  atatote. 

Neither  does  the  recent  rule  of  Court  respecting 
extents  in  aid,  apply  to  extenta  in  chief  in  the  aecond 
oegree. 

It  ia  not  neoesary  in  the  affidaTit  made  for  ob- 
taining a  Baron  *8  fiat  for  such  an  extent,  in  auch  a 
ease,  that  theie  ahoold  be  any  avennent  of  the  in- 
■olTency  of  the  crown  debtor,  or  any  fact  atated 
from  which  it  may  be  inferred. 

Nor  is  it  neoeaniy  in  such  a  case  that  coHosion 
should  be  negatired. 

The  protection  of  pariahea  from  re-aasessBnent  is 
an  object  of  the  care  of  the  Court ;  and  the  neeea- 
mij  of  process  of  extent  in  the  second  degree  for 


that  jrarpose,  where  a  collector  has  become  a  defotil- 
ter,  is  a  atrong  ground  for  granting  the  fiat ;  and  the 
exiating  liability  of  the  pariah  ia  conaequently  no 
anawer  to  the  objection  of  the  crown  oebt  being 
in  danger.    Res  r.  Betl,  1 1  Price,  77$. 

Where  the  Crown  has  issued  an  extent  in  chief, 
which  baa  been  aatiafied,  the  partiea  prosecuting  the 
extent  in  aid,  must  apply  to  ttie  Court  by  motion,  to 
be  paid  out  of  the  orerplua,  if  any,  which,  under 
the  57  Geo.  3,  c.  117,  a.  2,  is  ordered  to  he  paid 
into  court  to  abide  their  order  reepecting  the  over- 
plua.     Rex  r.  Larking,  8  Price,  683. 

When  the  Crown  ia  proceeding  to  recoferthe 
debts  of  its  debtor  within  the  first  degree,  it  is  on- 
neceasaiy  firat  to  apply  the  immediate  effects  of  the 
debtor^  before  it  baa  recourae  to  the  debtor'a  debt. 
Reg  ▼.  Larking,  8  Price,  683. 

To  make  an  extent  valid,  it  muat  be  against  gpedt 
and  chattels,  aa  well  aa  lands  and  tenements.  Res  r. 
Lambe,  M*Cle].  40f . 

The  4l8t  aection  of  the  1  Geo.  4,  c.  119,  relatiTe 
to  the  diacbarge  of  priaonera  under  extents,  does 
not  authorise  an  application  for  the  diacbarge  of  a 
priaoner,  whose  principal  has  paid  part  of  the  debt, 
and  given  a  warrant  of  attorney  for  die  residue. 
Rex  V.  Cuming,  1  M'Clel.  &  Y.  f  66. 

Upon  a  aummary  application,  the  Court  quashed 
R  fiat  quid,  improvide  emanavit,  and  the  extent  in  aid 
which  had  isaued  thereon,  on  the  ground  that  the 
inquiaition  upon  whicli  the  fiat  was  obtained,  and 
the  extent  sued  out,  waa  made  without  vied  veee 
teatimooy  baring  been  gi?en  to  the  jury  of  the  ex- 
istence of  the  debt,  and  that  they  found  it  to  be  due 
aolely  on  the  oaual  afiidavit  on  which  the  judge'a 
fiat  iaaued,  made  for  that  purpose  by  or  on  behalf  of 
the  prosecutors  of  the  extent :  Held  alao,  that  an 
inquiaition  cannot  be  supported  by  such  an  affidaritt 
it  not  being  legal  evidence. 

Pending  a  queation  as  to  the  validity  of  an  extent, 
the  Court  will  grant  further  time  for  the  aaaigneea  to 
appear  and  claim.  Rex  v.  HcrnbUnoer,  11  Price,  t9. 

At  the  inatance  of  assignees  of  a  bankrupt,  the 
Court  refuaed  to  declare  either  that  certain  extenta 
in  aid  had  been  fraudulently  and  coloorably  aoed 
out,  ao  aa  to  obtain  an  undue  priority  in  payment  of 
debta,  there  being,  as  it  was  alleffed,  no  debt  due 
from  them  to  the  Crown  when  the  extenta  were 
issued ;  or  to  decree  repayment  of  the  sums  re- 
covered by  the  judgment  obtained  thereon,  aa  it 
appeared  that  the  money  was  actually  due  at  the 
period  the  extent  issued.  Etans  v.  Solly  and  ttiM 
Attumey  General,  9  Price,  595. 

Partiea  claiming  gooda  which  have  been  fisund  by 
inquisition  to  be  the  property  of  a  delendant  under 
an  extent,  most  shew  title  in  themselves,  and  cannot, 
unless  that  title  be  admitted  on  the  record,  object  on 
demurrer  to  the  proceedinga  upon  the  extent.  Rex 
V.  Soulby,  1  Y.  &  J.  249. 

An  agreement  on  borrowing  (by  recital  in  a  bond) 
money  on  the  part  of  the  borrower,  that  certain  real 
property  (freehold  and  leasehold)  should  stand 
pledged  for  repayment  of  it,  and  a  delivery  of  the 
title  deeda,  amounting  in  equity  to  a  mortgage  or 
right  to  a  mortgage,  createe  alien  binding  aa  against 
the  prerogative  lien  of  the  Crown,  in  respect  of  m 
debt  accruing  due  to  the  King  aubaequently ;  and 
the  eqniuble  mortg^ees  are  entitled  to  be  first  paid 
their  principal  and  interest  out  of  the  prodnee  of 
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the  nle  of  the  piemiMV,  the  property  of  Ihe  CrowB 
debtor,  leised  onder  en  extent  in  chief. 
'  Where  pert  of  die  property  so  equitably  pledged 
WM  leasehold,  renewable  by  the  lessee,  and  the 
equitable  mortgagee  had  procured  a  renewal  of  the 
lease  in  the  name  of  the  lessee  (the  Crown  debtor), 
by  surrendering  the  original  lease  and  talcing  a  new 
one  of  the  same  premises  after  the  Crown  debt  bad 
aecmed, — such  new  lease,  and  the  premises  leased 
thereby,  held  to  be  subject  to  the  equitable  lien  on 
the  old  lease,  and  the  lien  to  be  preferable  to  the  de- 
mand on  the  part  of  the  Crown  against  the  Crown 
debtor  in  respect  of  priority  of  satisfaction  out  of 
the  proceeds  of  the  sale. 

A  further  debt  so  agreed  to  be  secured  by  pledge 
of  the  property  so  equitably  mortgaged,  is  also  tan- 
tamount to  a  further  equitable  mortgage  ;  and  pos- 
session of  the  deeds  by  the  first  mortgagee  is  a 
posseseion  by  the  second.  Fector,  Phiipott  ^  Mmiet 
T.  Phiipott,  12  Price,  197. 

(B)  Wbo  entitled  to. 

An  extent  cannot  be  obtained  by  a  committee  of 
m  lunatic  against  a  preceding  committee,  who  has 
become  bankrupt  teii  years  previous  to  the  applica- 
tion, a  ici.fa  being  the  appropriate  remedy.  In  re 
Xittfi^,  10  Price,  155. 

An  obligor  to  the  Crown  to  account  and  pay  own 
the  produce  of  certain  sugars,  may,  under  the  5T 
Geo.  S,  c  117,  sue  out  a  writ  of  extent  in  aid,  as 
upon  a  debt  due  from  him  to  the  Crown,  arising 
from  the  sale  of  such  sugars.  R§x  ▼.  KynattOH,  11 
Price,  598.  \ 

An  immediate  debtor  to  the  Crown,  indebted  by 
reason  of  his  receipt  of  the  Crown's  money,  is  not 
entitled  to  sue  out  an  extent  in  his  own  aid  against 
a  banker  with  whom  the  money  had  been  deposited, 
unless  there  has  been,  in  point  of  fact,  a  literal 
breach  of  the  bond  entered  into  by  the  former  to  the 
Crown,  by  the  latter  detaining  the  money  more  than 
twenty -one  days.  In  order  to  obtain  an  extent,  the 
fit  must  state  the  breach.  Rex  r.  TarUton,  9  Price, 
647. 

(C)  Priority. 

An  immediate  extent,  and  an  extent  in  chief  in 
the  second  (or  any  other)  degree,  are  to  be  satisfied 
before  an  extent  in  aid  of  a  prior  teste.  Rex  r. 
Larking,  8  Price,  683. 

Quare,  Whether  goods  seized  by  the  sheriff  under 
%  fieri  faeiat  at  the  suit  of  a  subject,  are  protected 
against  an  extent  tested  and  issued  afier  the  sevsure 
but  brfore  gale,     Oilet  r,  Grover,  1  V.  &  J.  232. 

(D)  What  may  be  taken. 

Calicoes  in  the  white,  frame-marked,  the  property 
and  manu&cture  of  third  persons,  in  the  hands  of  the 
printer,  are  not  liable  to  seizure  under  sn  extent  for 

r.grone  duties  due  from  the  printer,  by  virtoe  of 
le  Stat.  28  Geo.  3,  c.  37,  s.  9%,  the  printer  not  being 
the  maker  or  manufaoturer,  within  the  meaning  of 
that  act. 

Quare,  Whether  printed  calicoes,  the  property 
of  third  persons,  in  the  hands  of  the  printer,  are 
liable  to  seizure  under  an  extent  for  duties  in  respect 
of  those  goods,  due  from  the  printer,  by  virtue  df 
Stat  28  Geo.  3,  c.  37,  s.  21.  Rex  v.  Tregonine,  2 
T.  9c  3. 132. 


An  extent  at  the  instance  of  the  Crown,  does  not 
apply  to  real  property  Tested  in  trustees,  to  secure 
money  due  to  the  vendor  of  such  estate.  Rex  r. 
Lam60,  M'Clel.  403. 

Goods  on  which  a  wharfinger  has  a  general  lien, 
in  respect  of  freight  and  wharfage  accruing  before 
the  date  of  the  extent,  cannot  be  extended.  And 
there  seems  no  difference  between  the  cases  of  a 
Vharfioger  and  a  warehouseman.  Rex  r,  Humphrey, 
1  M'Clel.  fi^Y.  173. 

(E)  Sale. 

An  application  for  the  sale  of  lands  under  the  25 
Oeo.  3,  e.  35,  need  not  be  made  personally  by  the 
Attorney  General.    Rex  r.  Bnlkeley,  1  T.&  J.  256. 

Where  an  interest  in  premises  leased  for  lires, 
and  for  a  further  term  of  years  af^er  the  decease  of 
the  survivor,  had  been  extended,  and  sold  by  the 
sheriff  under  a  writ  of  venditiotti  exponas ,  but  no 
order  of  court  had  been  obtained  for  the  sale  under 
the  Stat.  25  Geo.  3,  c.  35,  the  Court  refused  to  con- 
firm the  sale  and  order  the  remembrancer  to  execute 
a  conveyance  to  the  purchaser.  Rex  t.  Blunt,  2 
Y.  &  J.  120. 

The  Crown  may  more  to  discharge  the  purchaser 
of  an  estate  sold  under  an  extent,  where  a  good  title 
cannot  be  made  out,  without  such  vendee's  consent, 
and  without  payment  of  his  costs,  incurred  in  con- 
sequence of  the  purchase.  Rex  r.  Craenft,  1  M'Clel. 
&  Y.460. 

The  real  property  of  a  Crown  debtor  sold  onder 
an  order  of  court,  is  not,  under  the  25  Geo.  3,c.35, 
an  equitable  proceeding,  so  as  to  make  it  the  subject 
of  an  appeal  to  the  House  of  Lords.  WaU  t.  if  aer- 
ncy  General,  1  M'Clel.  &  Y.  643. 

(F)  Proceedinos. 

Where  an  affidavit  is  made  to  obtain  the  fiat  of  a 
Baron  for  an  extent,  it  is  unnecessary  that  it  shoald 
contain  any  allegations  tending  to  shew  that  the 
party,  on  whose  behalf  the  application  jraa  made,  is 
without  the  restraining  provision  of  the,  57  Geo.  3, 
c.  1 17,  or  that  it  ahould  set  out  the  condition  of  the 
bond  for  that  purpose ;  it  is  sufficient  that  the  Baron 
be  saiisfied  that  there  is  ground  for  granting  nfiat 
for  the  extent  The  statute  does  not  require  thst 
such  a  course  should  be  adopted,  nor  has  it  affiscted 
in  any  respect  the  old  practice  observed  with  refer* 
ence  to  such  preliminary  matters.  Rex  ▼.  Dineley, 
9  Price,  311. 

An  insolvent  debtor  of  the  Crown,  in  prison  under 
an  extent,  must,  in  order  to  obtain  bis  discharge, 
present  a  petition,  supported  by  an  affidavit,  praying 
an  order  oiat  the  defendant  may  be  brought  up  to 
be  examined  on  oath  concerning  his  property,  so 
that  the  Court  may  be  enabled  to  judge  of  the  merits 
of  the  application ;  and  notice  should  be  giYcn  to  Uie 
Crown  (that  is,  served  on  the  Attorney  Genefal) 
as  well  as  to  the  sureties,  and  the  peUtion  must 
contain  a  statement  of  the  applicant's  property,  to 
enable  him  to  be  discharged  under  the  1  Geo.  4,  e. 
119,  s.  41,  by  tupersedeas  quoad  c&rpuM,  Rex  r. 
Awten,  9  Price,  142. 

It  seems,  that  proceedings  under  an  extent  are 
proceedings  at  law.  Wall  v.  Attorney  General,  1 
M-ael.  fit  Y.  643. 

A  replication  to  a  plea  to  an  extent  will  not  be 
struck  out,  becaase  it  is  inconsistent  with  the  faols 
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•Utod  in  the  aflidaTitoii  whioli  the/ot  wis  gnnted. 
Res  r.  Barbeiy,  10  Price,  46, 

An  affidmvit,  for  an  ianediate  etztoKt  in  chief 
■gainat  a  bofb^,  need  not  state  that  application  has 
been  ande  to  the  principal.  Ac*  t.  Mmnh,  1  M'Clel. 
&  Y.  688. 

Wbese  the  affidavit  io  aapport  of  an  immediate 
extent  in  chief  against  a.  hoiia  crown  debtor  did  not 
eostsin  a  diatbct,  positive,  and  oneqaiTOoal  aJlega- 
tioD  of  the  hmaeh,  it  was  set  aside.  Rat  t.  Mank, 
M'Clel.  d88. 

The  Crown  is  not  evlitled  to  have  a  mle  for  an 
extent  re-argoed  aftcv  it  has  been  regularly  argaed 
mnd  eoBinied.    Rex  v.  Monk,  M'Clel.  688. 

In  the  abaenee  of  m  ptevioua  applicatioii,  the 
Court  will  not  make  an  order  on  the  Attorney  Ge- 
nera] to  reply  to  a  plea,  to  an  extent.  Rexr,  Site,  1 
M'Clel.  &Y.  361. 

Quare — Whether,  upon  an  inqaisitioii,  a  Mrrfict 
for  penalties  is  legitimat*  evideoce  of  a  debt  due  to 
the  Crown.    Res  v.  SeuU^y,  1  Y.  &  J.  249. 

A  partT,  to  obtain  a  fiat  for  an  extent  in  aid, must 
make  an  Affidavit,  that  unless  the  process  of  extent 
for  the  debt  due  to  him  be  forthwith  issued,  the  debt 
due  to  die  Crown  firom  the  party  applying  will  be  in 
danger  of  being  lost  to  the  Crown.  Reg,  Gen,  11 
Mm,  160. 

After  issue  imned  io  a  icke  faeiat  issued  on  an 
inquirition  under  an  extent  in  chief  against  a  bank- 
rupt crown  debtor,  to  recover  a  debt  found  to  be 
duo  from  thedefondant  to  the  debtor  of  the  Crown, 
the  Court  refused  to  postpone  the  trial  until  the 
coming  in  of  the  answer  to  a  bill  in  equity  filed  by 
the  defendant  against  the  crown  debtor  for  a  dis- 
eovenr,  under  which  an  injunction  had  been  ob- 
tained, for  want  of  answer,  to  reatrain  the  crown 
dclilor  from  proceeding  in  an  action  commenced  by 
him  against  the  defenasnt  for  the  same  debt,  on  the 
application  of  the  defendant  in  the  utre  faeUn,  be- 
cause the  statements  in  the  answer  could  not  in  any 
poBsible  view  be  given  in  evidence  by  the  defendant 
u  support  of  the  issue  taken  on  the  defendant's 
plea,  traveraing  the  debt  due  from  him  to  the  crown 
Mtor.    Res  v.  WiUiamt,  19  Price,  181. 

(G)  Setting  aside. 

An  extent  will  not  be  set  aside  on  a  summary 
application,  even  on  grounds  which  might  have 
mpported  a  motion  to  quash  the  writ  Bes  v.  Setcn, 
8  Pfioe,  671. 

^here  an  extenthad  been  aet  a  side  for  irregul  vity , 
and  the  pn^rty  extended  ordered  to  be  delivered 
up  to  the  assignees,  the  debtor  having  become  bank- 
rnpt : — it  was  holden,  tbst  the  assignment  to  the 
aaaignees  had  ao  changed  the  property,  that  a  second 
extent,  tested  the  day  after  the  first  was  set  aside, 
wan  of  no  mvail.  Rts  r.  Mmrth,  1  M'Qel.  ft  Y.  950. 


EXTINGUISHMENT. 

If  there  is  sufficient  evidence  of  an  intention  exe- 
cuted on  the  part  of  a  creditor,  to  make  to  his  debtor 
m  gift  of  the  debt,  a  court  of  equity  will  not  permit 
the  executor  of  tho  ereditor  to  enforce  payinent  of 
tiM  debt,  oven  dioogb  there  shonld  be  nothing 
•mounting  to  a  roleaae  of  th#  debt  at  Inw. 

Socha  giftofa  debt foom  n father  io  a  son,  will 
be  construed  an  advancement,  unless  thero  is  evi- 

Digest,  18f9— 1828. 


deuce  of  such  an  intention  on  the  part  of  the  father, 
as  will  take  the  ease  out  of  the  general  rule.     Oil- 
bert  V.  WethereU,  3  Law  J.  Chanc.  13d,  s.  &  X  S.  Ac' 
8.  254w 

A  sum  of  money,  to  which  A's  daughter  was, 
under  his  marriage  settlement,  entitled,  expectant 
ujpon  his  death,  is,  by  her  maorriage  aettlement,  as- 
signed to  trastees  upon  certain  tnistt  for  her  and  her 
children  :  A  diea  in  1797,  having  the  money  in  his 
haiBds,  and  leaving  an  only  aon,  who  was  ^so  one 
of  the  trustees  of  the  daughter's  marriage  settlement, 
his  executor ;  in  the  same  year,  the  son  paya  his 
sister  and  her  husband  amall  legacies,  given  them 
by  his  fhtbev's  will ;  and  hv  a  deed,  purporting  to 
be  made  in  considentiou  of  natural  love  and  affiw- 
tion,  declares  the  trusts  of  stock,  which  he  expended 
e£tOOO  in  purohasing,  and  which  stood  in  the  names 
of  himself  and  another  person,  to  be  for  bis  sister, 
and  her  then  children ;  he  dies  in  1813,  snd  no  do* 
aaands  being  made  during  his  lifo,  of  any  sum  as 
due  under  his  father's  marriage  aettlement :  Held, 
upon  a  bill  filed  after  his  death  by  his  sister  and  her 
hueband,  and  their  only  surviving  child  and  the 
trustees  of  their  settlement, — that  the  gift  by  the 
brother  was  not  a  aatisfactien  of  the  debt  due  from 
him  as  executor  of  his  father ;  and  that  the  length 
of  time  which  had  elapsed,  without  any  steps  being 
taken  to  enforce  the  claim,  was  not  a  sufficient 
ground  for  presuming  satisfaction,  whera  a  married 
woman  was  concerned.  DfifiM  v.  Bidgeodf  4  Law 
J.  Chano.  33,  s.  c.  2  S.  Ac  S.  494. 


FACULTY. , 
[See  Chitrch.] 

In  support  of  an  application  for  a  faculty  to  pull 
down  a  church,  it  was  proved  by  the  appHcanu  that 
the  building  was  in  a  state  of  cnlapidation,  and  that 
no  person  orpersons  were  bound  to  repair  or  uphold 
the  same.  Ine  Court,  after  obenrving  that  the  pa- 
rish had  better  consider  whether  it  would  not  be 
expedient  for  them  to  ropair  the  same,  said,  that  if 
the  application  was  pressed,  it  would  be  compelled 
to  accede.  Steevenr,  St.  Martin  Organ,  9  Add. 255. 

Where  a  fkculty  is  sought  to  be  had  for  erecting 
a  vault  in  a  church-yard,  &c.  the  Court  will  scruple 
to  decree  it,  without  being  satisfied  that  the  proposed 
erection  is  not  likely  to  be  generally  prejudicial  to 
the  parish,  even  though  its  issue  be  unopposed,  either 
on  the  part  of  the  parish,  or  on  that  of  any  particu- 
hr  parishioner.  Kother  v.  Viear  cf  Northfieet,  3 
Add.  14. 


FAIR. 
An  annual  officer  of  a  hundred,  to  which  the  pri- 
vilege of  holding  a  fair  has  been  granted,  may  pro- 
scribe to  retain  it,  although  not  a  oorperatiott.  Toy', 
lor  V.  Rendeau,  2  Ken.  50. 


FALSE  IMPRISONMENT. 

[See  Constable.] 

VolunUrily  going  with  a  consUble,  into  whose 

oharge  you  have  been  given,  is  sufficient  to  support 

an  sction  for  fUse  imprisonment.    CAina  v.  Merrt^ 

»C.ftP.361.   [Best] 
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FALSE  IMPRISONMENT.— FALSE  PRETENCES. 


A  person  Tolontarily  going  witb  a  constable,  who 
sajs,  you  must  go  with  mo,  may  maintain  false  im- 
prisonment ;  and,  if  he  fkils  in  proving  the  impri- 
sonment as  laid,  he  may  resort  to  the  coant  rora 
common  assault.  Poeoek  r,  Moaro,  1  R.  &  M.  321. 
[Ahbott] 

Plaintiff  appeared  before  defendant,  a  magistrate, 
to  answer  the  complaint  of  A,  for  nDlawfally  killing 
bis  dog.  Defendant  adrised  plaintiff  to  settle  the 
matter,  bj  pajing  a  sum  of  money,  wbich  plaintiff 
declined  ;  defendant  then  said,  "  be  would  confict 
plaintiff  inapenaltj  under  the  Trespass  Act,  in  which 
ease  he  would  go  to  prison."  Plaintiff  still  declined 
paying,  and  said  be  would  appeal :  defendant  then 
called  in  a  oonsuble,  and  said,  *'  Take  this  man  out, 
and  see  if  they  settle  the  matter ;  and  if  not,  bring 
him  in  again,  as  I  must  proceed  to  commit  him 
under  the  Act"  Plaintiff  then  went  out  with  the 
constable,  and  settled  the  matter  by  paying  a  sum 
of  money  :  Held,  that  this  was  an  assault  and  false 
imprisonment,  for  which  trespass  would  lie;  and 
which,  as  no  conviction  had  been  drawn  up,  defen* 
dant  could  not  justify.  Bridget  r,  Coyney,  6  Law 
J.  M.C.  42,  a.  0. 1  M.  &  R.  211. 

If  a  person  be  taken  by  a  private  individual  with- 
out warrant,  on  suspicion  of  felony,  and  will  not 
tell  bis  name,  and  otherwise  conducts  himself,  so  as 
to  excite  suspicion  ;  this  only  goes  in  mitigation  of 
damages,  if  it  turn  out  that  no  felony  was  committed. 
The  Stat.  3  Geo  4,  c.  55,  s.  21,  wbich  relates  to  the 
apprehension  of  reputed  thievti  without  warrant, 
only  extends  to  persons  getierally  reputed  to  be 
thieves,  and  not  to  persons  suspected  of  a  particular 
theft.     CowUt  T.  Dunbar,  2  C.  &  P.  565.  [Abbott] 

A  person  had  been  convicted  in  a  penally  under 
the  game-laws,  and  a  warrant  was  issued  to  levy  it 
of  bis  goods ;  at  the  time  of  sale  he  attended,  and 
told  the  persons  assembled,  that  they  were  not  his 
goods,  and,  in  consequence,  the  officer  returned, 
tiiat  there  was  nothing  of  which  he  could  levy.  He 
wss  then  committed  to  prison,  and  brought  an  action 
for  false  imprisonment;  but  the  Court  held,  that  liis 
conduct  was  a  sufficient  answer  to  such  an  action. 
WeatheraU  v.  Watson,  1  Law  J.  K.B.  101. 

Whilst  the  minister,  after  performing  the  com- 
munion service,  was  walking  trom  the  table  to  the 
vestry -rcom,  a  person  rose  in  the  church  and  read  a 
notice,  requiring  the  inhabitants  to  meet  in  the 
vestry,  respecting  the  churchwardens,  llie  con- 
stable, at  the  request  of  the  minister,  took  the  person 
out  of  the  church,  and  detained  him  until  he  gave 
his  word  to  appear  before  a  magistrate  the  next 
morning,  where  he  did  appear,  and  was  dischsrged. 
— ^llie  Court  held,  tbst  tne  constable  was  not  justi- 
fied in  detsining  Uie  person  until  he  was  taken  be- 
fore a  magistrate,  and  that  reading  a  notice  in  the 
sburch  at  that  time  was  not  an  ofience.  Willittms 
.  V.  Gleniiter,  2  Law  J.  K.B.  143,  s.  c.  2  B.  &  C.  699, 
■.C.4D.  &R.  217. 

A  party  entering>  public-house  after  it  had  been 
closed  for  the  night,  and  behaving  insolently  to  the 
proprietor,  will  not  justify  the  latter  in  sending  for 
a  constsble  end  charging  the  former  with  felony. 
Bou  V.  WiUon,  2  Law  J.  C.P.  14,  s.  c.  1  Bing.353, 
s.  e.  6  B.  Mo.  362. 

Where  an  attachment  is  irregnlarlr  issued,  the 
Court  will  not  permit  the  defendant,  who  is  arretted 
onder  it,  to  bring  an  action  for  falae  inpriaoiiaient. 


Even  though  the  irregularity  should  proceed  from 
error  or  inadvertence,  the  defendant  is  entitled  to 
eompensation  for  the  injury  which  he  baa  sustained 
by  the  execution  of  the  attachment :  and  for  that 
purpose,  a  reference  will  be  made  to  the  Master,  in 
order  to  ascertain  the  amount  of  compensation 
which  ought  to  be  allowed  to  him.  Kiishaw  r, 
Crowther,  3  Law  J.  Cbane.  101. 

False  imprisonment  lies  against  a  gaoler  for  tak- 
ing prisoners  out  of  bin  county,  without  a  haboat 
iorput  or  judge's  order  for  that  purpose,  to  be  pra- 
sent  at  the  trial  of  other  prisoners.  Bint  v.  Lomh- 
der,  1  C.  &  P.  669.  [Littledale] 

A  plea  which  profesaes  to  justify  an  assault  and 
imprisonment,  on  the  ground  that  there  was  reason- 
able and  probable  cause  to  suspect  the  plaintiff  of 
felony,  must  state  the  particular  facts  which  amount 
to  reasonable  and  probable  cause.  The  truth  of  the 
facts  only,  is  to  be  ascertained  by  the  jury.  Tbeir 
legal  result,  on  the  question  of  probable  canse.  is  for 
the  decision  of  the  Court  Hayne$  r.  Mewii,  5  Lsw 
J.  K.B.  47. 

To  trespass  for  false  imprisonment  by  the  msster 
of  a  man-of-war  against  the  captain,  it  was  pleaded, 
first,  thst  the  derondant  imprisoned  the  plaintiff  in 
order  that  he  might  be  brought,  and  until  he  should 
be  brought,  to  trial  by  a  court  marabal  for  disobe- 
dience, quarrelling,  and  behaving  witb  contempt  Co 
the  defendant ;  secondly ,  that  the  defendant  arrested 
plaintiff,  &c.  in  consequence  of  certain  complaints, 
charges  and  accusations  made  to  him  by  a  Boperior 
officer :  Held,  first,  that,  the  defendant  not  having 
pleaded  the  sentence  of  the  court  martial  by  vray  of 
estoppel,  it  waa  open  to  the  jury  to  inquire  into  the 
truth  of  these  cbsrges ;  snd,  secondly,  it  was  for  the 
jury  to  say,  whether  the  arreat  took  place  in  ooase- 
quence  of  those  acts  of  misconduct  charged  against 
the  plaintiff,  or  from  any  other  cause.  Heamaford 
y.  Hunn,  2  C.  &  P.  148.  [Abbott] 

The  plaintiff  having  been  arrested  and  imprisoned, 
under  a  magistrate's  warrant,  brought  treapsss 
sgainst  the  party  suing  it  out.  for  false  imprison- 
ment :  Held,  that  it  waa  not  necessary  for  the  plain- 
tiff to  produce  the  warrant ;  but  that  it  was  incom- 
bent  on  the  defendant  to  do  so,  to  shew  that  it  had 
been  properly  issued.  Holroyd  v.  Doneaater,  4  Law 
J.  C.P.  178,  a.  c3  Bing.  492. 

Where  A,  in  continuation  of  an  imprisonment, 
delivers  the  prisoner  to  B ;  in  an  action  tor  fialae  im- 
prisonment, the  declaration  of  B  is  admissible  against 
A.  Poios^  V.  Hodgettt,  2  C.  &  P.  432.  [Garrow] 

In  an  action  for  false  imprisonment  againat  thcee 
defendsnts  jointly,  the  declarationsof  one  tending  to 
shew  malice,  made  some  weeks  afUr  the  impnson- 
ment,  though  in  the  absence  of  his  co-defendants, are 
admissible.  Wright  v.  Cotirl,  2  C.  6l  P.  232.  [GarrMr] 

In  an  action  against  a  constable  for  lalse  imprison- 
ment, evidence  of  reasonable  suspicion  of  felony 
may  be  given  in  mitigation  of  damages.  Ckimm  v. 
Mornt,  2  C.  &  P.  361.  [Best] 


FALSE  PRETENCES. 

The  offence  of  obtsining  goods  under  lalss  pre- 
tences, is  well  laid  if  die  inductment  aver  "  that  the 
defendant  knowingly  and  designedly  did  oAlcm  tbe 
goods  by  means  of, "  ficc  Rex  v.  Howtrtk,  3  Stark.  t6 . 
[Best] 


FAMILY  COMPACT.— FELONY. 
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A  pretence  to  a  pirisb  officer,  or  tn  excuse  for  not 
working,  that  the  party  has  not  clothea,  when  he 
really  has,  though  it  inooee  the  officer  to  gire  him 
clothes,  is  not  obtaining  goods  by  false  pretences 
within  the  statute  SO  Geo.  2,  c  24.  Rex  r,  Wakg' 
line,  1  R.  &  R.  C.C.R.  504. 

An  indictment  for  obtaining  money  under  false 
pretences,  is  not  supported  by  the  prosecutor's  shew- 
ing that  dse  Tender  nad  corenanted,  that  he  had  a 
good  title,  when,  in  fact,  he  had  previously  sold  his 
interest  to  a  third  person ;  his  remedy  being  a  civil 
action  for  a  breach  of  the  covenant.  Rex  ▼.  Codring' 
tim,  1  C.  &  P.  661.  [Littledale] 

In  an  indictment  for  obtaining  money  or  goods 
under  false  pretences,  proof  of  any  one  of  the  false 
pretences  will  sustain  the  indictment,  provided  it 
appear  that  the  money  or  goods  were  obtained  in 
consequence  of  that  one  pretence.  Brcnnirig  ▼. 
Stevens,  5  Law  J.  K.B.  48. 

Indictment  for  false  pretences  in  passings  note  of 
m  bank  that  had  atopped  payment  as  a  good  note. 
The  prisoner  knew  that  the  bank  had  stopped  pay- 
ment ;  but  it  appeared  that  two  only  of  the  partnen 
of  the  bank  haci  become  bankrupt,  and  that  tne  third 
bad  not :  Held,  that  the  prisoner  must  be  scquitted. 
Eex  T.  Spencer,  S  C.  &  P.  4f  0,  [Gaselee] 


FAMILY  COMPACT. 

A  transaction  between  parties  dealing  upon  a 
doubtful  question  as  to  their  rights,  if  it  be  not 
tainted  with  fraud,  will  be  upheld,  although  one  of 
the  parties,  being  an  advocate  and  brother  of  the 
other  party,  acted  generally  in  the  transaction  as 
the  legal  adviser  of  his  brother. 

I,  being  seised  of  lands  in  Scotland,  exaeutes  a 
deed,  vesting  the  lands  in  trustees  for  sale  to  pay 
debts,  and  afterwards  to  manage  the  residue  of  the 
lands  until,  by  accumulation  of  rents,  they  could 
purchase  an  equivalent  in  lands  in  the  place  of  those 
which  should  be  sold ;  and  he  directed  that  an  an- 
nuity of  100/.  for  life  should  be  paid  to  D,  his  bro- 
ther and  heir-at-law,  and  a  like  annuity  to  W,  the 
son  of  D ;  and  when  the  purposes  of  the  trust  should 
be  sccompli^ed,  the  trustees  were  to  divest  them- 
selves of  the  eetate  in  farour  of  auch  persons  aa  at 
that  time  might  be  the  eldest  son  of  D,  and  his  heir. 
I  had  never  completed  his  title  to,  the  lands,  and 
after  his  death  D,  not  being  satisfied  with  the  pro- 
risions  of  the  trust,  served  himself  heir  to  his  father, 
passing  by  his  brother  I,  snd  brought  sn  action  to 
reduce  the  deed  of  trust.  A  judicial  sequestration 
of  the  estate  was  the  consequence  of  this  action,  and 
other  mattera  in  litigation  respecting  the  estate.  In 
order  to  settle  all  disputes,  ihe  parties  interested, 
including  D  &  W,  executed  a  deed,  submitting  all 
differences  to  the  swsrd  of  chosen  arbitrators.  The 
deed,  among  other  things,  empowered  the  arbitra- 
tors to  determine  "  in  what  manner  and  to  what 
series  of  heirs,  and  under  what  conditions,  &o."  the 
lands  should  be  settled.  The  arbitrators,  by  their 
award,  directed  that  D  &  W  should  execute,  as  to 
the  lands  not  sold,  a  tailzie  and  strict  settlement, 
in  favour  of  D  in  life«rent,  and  W  and  the  hein 
male  of  his  body  in  fee,  whom  failing,  &c.,  with  the 
clauses  prohibitory,  &c.,  contained  in  a  scroll,  &c., 
and  particular  that  the.  lifB-reat  of  D  should  be 


charged  with  the  payment  of  an  annuity  of  9S0L  to 
W,  which  ahoula  be  a  real  burden  on  the  landa. 
D  &  W  executed  a  deed  of  entail  accordingly,  but,  D 
refusing  to  deliver  it,  another  deed  of  similar  import 
was  drawn  up,  and  executed  by  W  only,  to  whom 
the  trustees  executed  a  deed  of  renunciation,  and 
disposed  the  lands :  D  having  previously  by  order 
of  the  arbiters  conveyed  to  the  trustees,  upon  his 
claim  of  right  as  heir  and  to  perfect  their  title.  The 
entail  contained  the  usual  prohibitions  against  selling 
the  eatate.  Upon  failure  of  issue  of  W,  the  landi 
by  this  new  entail  were  limited  to  J  D,  next  bro- 
ther of  W.  The  entail  virss  executed  in  1776.  In 
1785,  D  being  dead,  and  W  being  in  possession  of 
the  lands,  snd  claiming  a  right,  notwithstanding  the 
entail,  to  sell  for  payment  of  debts,  conveyed  part 
of  the  lands  to  a  trustee  for  that  purpose ;  and,  the 
trustee  having  accordingly  contracted  with  a  pur« 
chaser,  an  action  of  declaration  was  raised  by  W 
add  the  purchaser  against  J  D,  snd  the  other  heirs 
of  entail,  concluding  to  have  it  declared  that  the 
lands  were  lisble  to  the  trust  for  the  payment  of 
debts,  and  the  decree  of  the  Court  was  according  to 
the  conclusion  of  the  summons.  In  the  year  1808, 
W,  being  embarrassed  and  in  debt,  advertised  all 
the  lands,  except  one  farm  and  a  few  parks,  with 
the  mansion,  for  sale.  Whereupon  J  D  remonstra- 
ted, and  having  threatened,  on  behalf  of  himself  and 
the  other  heirs  of  entail,  to  prosecute  a  declaratur  of 
irritancy,  a  compromise  was  effected,  on  the  terms 
tbst  a  sufficient  part  of  the  lands  should  be  sold  to 
discharge  the  debts  of  W,  and  that  of  the  lands  re- 
maining unsold,  a  new  entail  ahould  be  made,  re* 
atrictingthe  estate  of  W  to  a  life-rent,  and  giving  to 
J  D  and  the  heirs  of  the  former  entail,  estates  in 
tail  general.  In  this  transaction  W  had  no  legal 
adviser  but  hb  brother  J  D,  who  wss  an  advocate, 
and  had  ususlly  scted  as  ihe  legal  adviser  of  W. 
The  deed  of  entail  was  drawn  up  under  the  direction 
of  and  settied  by  J  D.  It  contained  a  recital  of  ^he 
former  entail;  a  statement  of  former  sales  of  parts  of 
the  landa  by  W,  that  he  had  thereby  become  liable 
to  a  declaratur  of  contravention  of  irritancy  at  tha 
suit  of  J  D,  but  that  he  had  agreed,  for  the  accom- 
modation of  W,  not  to  object  to  the  sales  already 
made,  nor  prosecute  his  right  of  action,  on  condition 
that  W  would  execute  the  deed ;  and  upon  this 
recital,  W  thereby  limited  the  lands  unsold  to  himself 
in  life-rent,  and  to  J  D  and  the  heirs  male  of  his 
body,  whom  ^ling,  to  heirs  female  of  his  body, 
Ace.  This  deed  was  accordingly  executed  by  W,  but 
he,  becoming  again  embarrassed  snd  involved  in 
debt,  at  the  instance  of  his  creditors,  brought  an 
action  to  reduce  this  deed  of  entail,  on  the  ground 
of  fraud,  want  of  power,  &c.  The  Court  below  held, 
that  W  had  power  to  execute  the  deed ;  that  it  was 
delivered  and  irrevocable ;  that  there  was  no  legal 
nound  to  set  it  aside ;  and  that  it  did  not  appear 
from  the  tenor  of  the  deed  or  collateral  evidence, 
that  W  was  improperly  or  fraudulently  induced  to 
execute  it.  This  judgment  was  affirmed  on  appeal. 
HotekkiM  y.  Dkhon,  t  Bligb,  304,  805. 


FELONY. 


If  money  be  given  to  a  perw>n  for  a  particular 
puri^ae,  and  sndi  person  conyerts  it  to  his  own 
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FEOFFMENT.— FSRRY.— PINE. 


oie, — it  If  for  the  jwj  to  my,  whetfaer  Im  xbmitmI 
it  with  an  totrat  to  utmi  it ;  ttid,  if  they  arrive  tC 
Chat  ooBoloaioii,  is  an  action  hi  -moMy  had  end 
receiTed,  the  Tcnrdict  will  be  eoteied  lior  the  defen- 
dant, with  a  view  to  the  proaecution  of  the  £riony« 
Piwer  ▼.  Ro9€,  «  C.  &  P.  421.  [Peril] 

The  maxim  that  '*  the  civil  right  iaelwaya  merged 
in  the  felony, "  ie  not  mrivMaelly  ooireot,  and  moat 
be,  therefore,  taken  with  qualificatiDQ.  The  objeet 
of  the  rale  ia  to  cauae  publie  inatiae  to  have  the 
prior  claim  to  aatiafactioD ;  and,  wherever  publio 
juatice  haa  been  Batia6ed,  the  private  ririit  becomet 
reatored.  Sttm*  v.  Mar  A,  5  Law  J«  K.B.  tOl,  a.  o« 
^  B.& C« 651, a. e.8 D.& R.71,b.o.  1  &.&M.a64 


FEOFFMENT 

An  aaaignee  of  the  reaidoe  of  a  long  leaae  ef  ear- 
tain  premiaea  horn  the  lord  of  a  manor,  inconaidem- 
tion  of  hie  intended  marriage,  and  for  the  conaida- 
rationa  mentioned  in  a  certain  ind£iUur$ofthre§ parti, 
intended  to  hear  date  the  day  after  the  day  of  tfao 
date  of  the  aaaignment,  aude  en  indentore  of  aaaigB* 
faent  of  thoae  premiiea  to  two  perMwe,  npon  traat 
tbat  he  ahoold  hold  the  premiaea  during  hie  life, 
and  upon  other  truate  (aa  correapending  with  liaai* 
tationa  of  reid  eatate  in  tail)  to  whioh  leaaehiM  pro* 
party  may  be  aobiected. 

<Hi  the  next  day  he  ezeonted  an  indentnie,  by 
which,  in  eooaidenition  of  hfa  intended  marriage, 
and  of  a  oonaidenble  marriage  portion  whichhe 
would  rooeive  with  hta  inienimd  wife,  be  tn^teffuA 
two  other  peraonaof  llie  mme  piemiaea,  tonaea,  auoh 
aa  real  eatate  ia  eommoaly  oonveyad  to,  by  way  of 
entail,  and  a  memoiandam  of  livery  of  B«ain  waa 
indoraedaipenit 

Tfie  aaaignee  contismed  in  peaaeaaion  of  the  ma» 
miaea  during  hia  life.  And  an  ejeetSMnt  waa  atiar* 
warda  brought  by  hia  heireaaea  for  Che  freehold, 
againat  the  repieaentative  of  the  anrvivor  of  the  Cwo 
peraona  to  whom  the  pramiaaB  had  been  9M9^fgMA  ia 
tmaC* 

The  Court  held,  inaamuch  u  Che  truateea  under 
the  aaaignment  did  not  know  that  there  waa  to  he 
a  J'eeftMmt,  and  did  not  afterwarda  conaent  Co  it. 
Chat  the  feoffment  had  not  deatmyed  the  term  for 
yeara,  aa  between  thete  partiea,  whatever  might  be 
the  advantage  which  the  reveraioner  might  take  of 
•t.  Dm  d.  Maddcek  v.  Lyttet,  3  Law  J.  K.B.  77, 
a.  e.9  B.  &  C.  366,  a.  o.  5  D.  &  B.  160i 


FERRY. 


Whether  a  forry  can  he  demiaed  wsthont  deed-^ 
qtuBre* 

Where  the  owner  of  a  forry,  having,  by  parol, 
demieed  thO  aame  for  a  year,  aAerwarda  makea  a 
parol  agreement  with  the  Cfloant  to  take  Che  prolita 
thereof,  and  to  allow  the  tenant  ao  Bkooh  per  day  for 
working  the  aame  ;  thia  by  operation  of  law  will 
.amount  to  a  anrrandrr  of  the  tntezeadof  the  teaaat ; 
and  will  reatore  to  the  owner  the  ri|^t  of  aotion  for 
a  diaturbanoe. 

In  order  to  auataia  auch  an  action,  the  plaintiff 
need  only  prove  poaaeaaion  at  the  time  when  tibe 
eauae  of  action  aroae ;  and  need  not  ahew  that  the 
fore  daimed  and  paid  haa  been  alwaya  the  aame ; 
that  ha  haa  any  piopercjr  in  the  aetl  on  epoh 


aide  of  the  river :  it  la  aulfieiettt  that  ho  haa  the 
right  to  uae  the  land  for  the  pnrpoee  of  >embarking 
and  diaembarking  hia  paaaengera^  Peter  v.  iCandoi, 
5  Law  J.  K.B.  28f ,  a.  c.  6  B.&  C.  703. 

It  ia  auffioient  for  the  plaintiff  to  prove  diat  he 
waa  in  poaseeaion  of  the  forrv  at  the  tune  the  cauae 
of  action  accrued,  to  entitle  him  to  maintain  an 
action  on  the  caae  for  the  diatnrbance  of  it.  From 
an  uaer  of  thirty-five  yeara,  Che  jury  may  preaume 
that  a  ferry  bacf  a  legal  origin.  A  variation  in  the 
amount  d  ferryage  will  not  avoid  the  franchiae. 
Trotter  v.  Harm,  S  Y.  &  J.  235. 


FINE. 


Finea  impoaed  on  defondanta,  convicted  on  ia- 
dictmeata  or  iaformationa  in  the  Kioff'a  Baneh,  are 
to  be  paid  Co  the  kiag'a  coroner ;  and  if  auoh  finea 
are  not  paid  within  three  terma  alter  aaaeaament, 
the  eorener,  or  other  ofiioer,  ia  bound  by  the  ft 
pnd  f  3  Car.  3.  to  eatreaC  them  iato  Che  Eaehequer 
aa  finea  enfoned  and  not  received ;  and  when  le- 
aeived,  an  eatieatto  that  eff»oC  muat  he  made  on  the 
laat  day  of  the  auooeeding  tena,  which  fiae  ia  paid 
into  the  kiag'a  privy  potae,  and  net  the  Ezohequer, 
first  deduetiag  the  praaecntor'a  expenaea.  Wheie 
three  defondanta,  aummoned  by  Cbe  King'a  Bench 
to  pay  finea,  amounting  ia  the  whole  to  1600/.,  and 
to  be  impriaoned  for  different  terma  and  until  aatia- 
faction  of  the  finee,  paid  the  finea  at  the  expiration 
of  the  reapeotive  terma  to  the  manhal  of  the  Kiag'a 
Bench  pnaon,  and  the  king'a  coroner,  and  waia 


Chareapon  aeveraUy  diacAarged  oat  of  enaCody,  in 
Augaat  and  October  18!<S ;  aad  the  latter  offieor, 
ia  Hflary  and  Trinitv  teram  i6f  2,  eertified  into  the 
Eacheqoer  1300/.  of  Che  finea,  aa  finea  impoaed  and 
not  reoeived  :  and  in  Hilary  tena  1823,  eertified  all 
the  finea  into  the  aaam  court  aa  fiaaa  received ;  and 
the  aummoaa  of  the  giaen  wax  waa  iaaued  1^  the 
deputy  olork  of  the  foreiga  eatzeata,  Co  the  aherilfo 
of  Sarrey  and  Middlemx  aueoeMively,  for  Che  levy- 
ing of  the  finea  eatreated  aa  not  received,  who  on 
their  ajppoaala  returned  tukU,  and  thoae  retuma  were 
Cianamitted  bv  the  olerk  of  the  eatraata  (who  did 
aot  read  or  know  the  oontenta  of  the  eetieau  of 
finea  received,  and  retained  the  aamer  ia  hie  own 
haada  without  tranamiaaioB  forther,)  through  the 
elerk  of  the  ntkili  to  the  pipe  offioe,  aad  entered  on 
the  great  roll  aa  debta  of  racord,  and  aa  euch  paand 
to  the  lord  treaaoror'a  ramembrancer'a  office,  hmm 
which  a  writ  of  extent  for  their  reooveiy  iaaued,  of 
oourae,  on  the  aeal  day  after  Trinity  term  1894,  to 
the  iherifia  of  London,  whoae  officer,  not  having  aay 
original  receipt  produced  to  him,  aetaed  the  «ffeota 
of  two  of  the  defondanCa,  and  oontinued  in  poaaeaaion 
tweaty-fiMir  hours ;  but  thea,  on  inveatigation  of 
the  eiicumatancea,  withdraw  :  Held,  firat,  ChaC  the 
king'a  coroner  had  only  done  what  waa  requiaed  by 
the  atatate;  aecondly,  that  Che  aheriffa  were  not 
liaUe  for  the  wnrngfol  aaiaore,  beeaeae  they  woidd 


not  have  beea  warmatad  in  atayiag  the  exeeotioa 
upon  baxe  prcaomption ;  thirdly,  that  the  writ  had 
iaaued  iaiprovidendy,  and  waa  to  be  aaC  aaide  ia 
order  to  reaiove  aay  ahatmotion  which  it  mif^C 
preaeat  to  an  action  for  dauMges  aeainac  the  officer 
of  the  Exchequer,  through  whoae  dafouU  or  negli- 
gence it  had  iaaued*  Re*  v.  Sheukdi,  1  M'Clal.  k 
Y. 614. 


FINE  OF  LANDS — (Lsvyivo,  AcutowLSDOVBMT^  and  Passiito). 
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iMtnMe  ^the  exoreiae  of  tlw  pow«rof  the  Bwooa, 
to  respite  procett  waed  in  respect  of  finw  kspoeed 
91  tbe  iBMsiffl  apoa  iabobitents  of  towne,  &o.4>a  {m- 
sentnientf ,  vrlien  eetfosbed  into  tbo  Exchequer,  upon 
summary  application  on  iMSooaUe  grauads« 

Mode  of  obtaining  the  order  of  tho  CoHit  for  that 
purpose, 

Socli  orders  will  net  ordinanly  be  made  inde- 
finitely, or  nntil  furtber  order  generally,  but  merely 
from  term  to  term.  In  tiu  nuuttr  ^fa  Fine  set  upon 
tka  Ink4bitmU$  of  the  CHy  i^' NorwieK  H  Price,  66. 

Cc»iiiae  of  proceeding  in  order  to  obtain  the  diaeo- 
tion  of  the  Coart,  requiring  the  officer  of  tbe  Exobe- 
quer  called  tbe  Foreign  Apposer,  to  set  o?er  fines  (by 
apportionment)  to  kirds  of  liberties,  olaiaung  tbem 
under  tbeir  granu  of  legal  franchiaes  froaa  tbe  Cxova. 

Materials  on  which  appUcationa  lor  soeb  purpose 
must  be  founded. 

Notfioes  to  be  serfod,  sad  <an  whom. 

Wh«re  the  Attorney  General  opposes  the  appli- 
cation  and  a  queation  of  title*  or  extent  or  construo- 
tion  of  the  applicant's  title,  arise,  the  Court  will 
make  no  order  on  BM»tion»  beoanae  it  then  beoomea 
matter  of  claim  against  the  Crown,  which  most  be 
determined  by  judgment  on  natter  of  record,  and 
most  therefore  be  brought  before  the  Court  in  a  nore 
solemn  and  formal  manner,  by  claiming  upon  record, 
to  give  tbe  Crown  opportunity  of  oonlMtiBg  it  hj 
plsiss  or  otherwise. 

Qtt.  of  the  divisibility  of  post  fines  b^  apportion* 
ment,  between  lords  of  liberties  claiauag  a  fine  of 
loads  lying  >o  two  or  more  liberties ;  and  of  the 
course  for  effecting  an  apportioaaMOt  by  order  of 
tbe  Court  or  otherwise,  in  such  esses,  in  ikt  wkoUtr 
€f  th$  claim  of  [apportionment  of]  Finss  by  ihm  Dotm 
and  Chaptar^th*  CoUtgiaU  ChirakrfSt,  P€t$r\ 
WtitminUer,  It  Price,  I7i« 


FINE  OF  LANDS. 

(A)  LBVYtNO,    AOKNOWLKftGHEMT,   AMD 

Passing. 
<B)  Eppeots. 

(C)  AllBR1»MBNT. 


(A)  Levying,  Aoknowledgmbnt,  anb  pAttmo. 

Where  a  rent-chai^e,  payable  to  a  married  woman 
for  her  life,  was  assigned  by  her  and  her  husband, 
who  received  the  parchase*money,  and  both  exe- 
cuted a  deed  of  conveyance ;  the  husband  being 
alkerwarda  separated  from  the  wife,  who  was  unac- 
quainted with  his  residence,  and  could  not,  after 
diliffent  search,  find  him.  The  Court,  on  tbe 
appucation  of  the  fisme  to  be  permitted  to  levy  a  fine 
of  the  rent-charge,  to  perfect  the  titles  without  her 
hueband,  refused  to  interfere.  £r  parU  5t.  George, 
8  Taunt.  590,  s.  c.  2  B.  Mo.  65Z, 

The  statute  6  Geo.  4,  c.  87,  s.  SO,  does  not  aothe- 
riae  a  Britiah  Consul  abroad  to  take  an  affidavit  of 
the  acknowledgment  of  a  party  to  a  fine.  Ex  parts 
UMUhimm,  6  Law  J.  CJP.  157,  a.  ou  4  Bing.  606, 
s.  c.  1  M.  &  P.  559. 

It  ii  doubtful  whether  the  affidavit  of  tbe  acknow- 
ledgment of  a  fine,  taken  at  Caen  in  Normandy,  oan 
be  sworn  before  the  British  Consul  resident  there ; 


the  mayor  having  previously  refnaad  is  ial»  Mob 
affidavit,  on  die  gnonnd  that  the  piooeedinga  ww 
notin  tbe  French  languageu  Rid<hU,pLs  Na§k,4^<^ 
8  B.  Mo.  ^2. 

A  notaiy 'a  eertificale  of  the  aoknowlcdgmeBt  of  a 
fine,  taken  abroad,  must  be  written  on  |rarnfcmant^ 
and  a  literal  translation  of  the  oertifioate  mgrossnd 
on  parchmsnt.  Randall,  pL ;  Lowring,  dmn.,  6  & 
Mo.  %32. 

Where  tbe  christian  name  of  one  of  die  Mities 
was  written  on  an  erasure,  in  the  acknowleogmoiit 
of  a  fine  taken  abroad,  the  Court  refuaed  to  pass  it 
without  an  affidavit,  describing  in  what  stage  of  the 
proceedinga  the  alteration  had  been  made.  DaugUa 
and  Wife,  cotu,  8  Taunt.  5S4,  a.  c  9  B.  Mo.  dim. 

The  coouson  of  s  fine,  having  aagned  their  Mir- 
namea  on  tbe  acknowledgment  inoopsistendy  with 
the  dedimus,  the  Court  would  not  sUow  the  fine  to 
pstfs.    Scott  and  Wife,  con.,  5  Law  J.  CJP.  106. 

The  Court  will  not  allow  a  fine  to  pass,  if  one  of 
the  conusors  sign  his  christian  name  diffemnt  to  that 
»  the  other  proceedings,  Farkn^  pL ;  Parkmrt  daf; 
5  Law  J.  CP.  77,  a.  o,  4  Bing.  79. 

Tlie  necemary  dooumenta  for  levying  a  fine  having 
been  executed,  but  not  perfiBcted,  through  the  nag* 
ligence  of  the  attorney,  and  the  name  of  one  of  tba 
commisnioners  before  whoa  it  was  aoknowledgad 
being  obliterated,  the  Court  refused  to  psss  the  fine, 
leaving  the  parties  to  levy  another.  Faiwcm^  pl^  $ 
SUngsby,  d«f.,  7  B.  Mo.  338* 

A  variance  in  the  caption  of  n  fine  taksn  ahrsad« 
snd  affidavit,  with  respect  to  the  names  of  the  parties 
is  fatal,  and  the  Court  will  not  waSat  tbe  fine  to  past. 
Afaidaienl,  pL  ;  Proctor,  dtf.,  6  B.  Mo.  517. 

If  them  be  an  ecasura  in  the  caption  of  a  &m 
taken  abroad,  the  signature  of  tbe  conunissionsr  or 
nsgistrata  before  whom  it  was  takeuy  most  he  antlAu- 
ticated  by  affidavit  Thittlmoa9te,4tm.i  M^idaisnty 
ton.,  3  Law  J.  CJP.  34,  s.  c  2  Bing.  361. 

Permission  to  pass  a  fine  of  Trinity  term  1814, 
waa  refused,  when  all  the  parties  were  alive,  and 
no  affidavit  produced,  atating  or  aaaigning  reaaona 
€or  the  delay.  IngUt,  pL  ;  Heaid,  drf.,  8  Taunt.  44t. 

In  support  of  a  motion,  that  a  fine  acknowied^^ 
more  than  a  year  ahould  pass,  an  affidavit,  stating 
that  the  parties  were  alive  within  fourteen  dava,  is 
not  sufikient  ^  it  should  shew  the  reason  of  the  oolay, 
and  tbe  state  of  the  title,  iia^n.  $  Law  J.  C.P.  49. 
Somble  s.  c,  Rowntroe,  1  Law  J.  CP.  98. 

Although  the  date  of  a  fine  waa  not  sworn  to, 
and  which  had  been  rejected  by  the  officers,  as  out 
of  time,  the  Court  permitted  it  to  pass,  on  affidavits, 
stating,  that  after  &e  due  taking  of  the  acknowledg- 
ments, the  papera  had  been  laid  aaide  and  foigolten. 
Lidbettor,  pi. ;  Bortmi  and  Wife,  def,  8  Taunt.  438. 

The  Court  permitted  a  fine  to  pass,  where  the 
documents  connected  with  it  had  been  mislaid,  al- 
though one  of  the  conusors  was  dead,  and  the  ao- 
knowledgment  had  been  taken  more  than  twelve 
months  before  the  application  was  made.  Fitehloy, 
pL }  Jervit,  def,,  6  B.  Mo.  315. 

Where  an  affidavit  atates  that  the  deforciant  was 
between  90  and  100  years  old,  and  imbecile  in  mind, 
the  Court  will  not  suspend  the  granting  of  the  fiat. 
Pricf,  dtm.  ,*  Watkint,  def.,  1  Bing.  73. 

One  at  least  of  the  Commisaioners  for  the  taking  of 
the  acknowledgment  of  a  fine  and  recovery  must  be  a 
person  not  concerned  as  attorney,  solicitor,  or  sgent. 
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FINE  OF  LANDS— (ErrBCT»— Amendment). 


or  dnlr  Co  tbo  attorney,  tolidtor,  or  agent,  or  anj 
party  thereto ;  and  tbia  fact,  and  tiie  name  and  reu- 
denoe  of  aaeh  Commiaaioner,  mnat  be  atated  in  the 
affidaTit  of  the  due  taking  of  the  aeknowled^ent. 

Relatife  to  the  examination  of  and  prorition  for 
married  women,  intending  to  give  up  their  interest 
in  estatea  to  be  paaaed  by  fine  and  reooTery — to  the 
form  of  affidarit  of  the  due  taking  of  the  acknow- 
ledgment— and  to  the  aroiding  of  any  variance.  Hil. 
T.  18<7,  5  Law  J.  C.P.  100 :  East,  18«7,  5  Law  J. 
K.B.  163. 

(B)  Epfects. 

How  far  a  fine  leried  by  a  tenant  in  tail  ia  poaMa- 
aion  will  divest  the  reYeraion  in  fee,  as  well  aa 
diacootinue  the  remainder  in  tail.  Dm  t.  White- 
hud,  t  Ken.  S46,  a.  c.  f  Burr.  704. 

Although  a  fine  with  proclamationa,  by  a  disseisor, 
bars  ejectments,  yet  it  u  rendered  inoperative  by  an 
actual  entry.  Doi  d.  Andertm  t.  Turner,  1  C.  oc  P. 
91.  [Littledale] 

A  fine,  though  followed  by  twenty  years  posses- 
sion, is  not  of  necessity  in  itself  a  bar  against  those 
who  are  to  bo  affected  by  it,  unleas  the  person  levy- 
ing the  fine  had  a  freehold  intereat  at  the  time ; 
though  whether  that  intereat  were  rightly  or  wrongly 
acquired,  mi^ht  be  immaterial. 

The  queation,  whether  the  person  levying  the 
fine  had  or  had  not  anch  an  intereat  at  the  time,  must 
be  left  upon  the  evidence  with  the  jury.  Runeam 
T.  Dee  d.  Cooper,4  Law  J.  K.B. t81, a.  c 5  B.  &  C 
696,  s.  c.  8  D.  &  R.  450. 

Although  a  manor  ia  not  mentioned  by  name,  yet 
a  fine  of  idl  the  lands  within  a  certain  parish,  is  suf- 
ficient to  include  a  manor  within  that  pariah.  Parker 
T.  Briaeoe,  8  Taunt.  699. 

A  fine  and  non-claim  cannot  be  pleaded  in  bar  to 
a  bill  to  prevent  the  setting-up  m  an  outstanding 
term.    Leigh  v.  Leigh,  1  Sim.  549. 

(C)  Amendment. 

The  Court  will  not,  in  the  warrant  of  attorney, 
allow  an  amendment  by  the  inaertion  of  the  real 
chriatian  name  of  the  attorney  intended  to  be  ap- 
pointed, in  lieu  of  a  chriatian  nsme  given  to  him  by 
mistdce.    Anon,  I  Law  J.  C.P.  96. 

Where,  in  a  fine,  the  name  inserted  waa  the 
christian  name  by  which  the  defendant  waa  known, 
but  not  his  bsptismal  name :  Meld,  that  as  the  oir* 
cumstanees  of  his  being  known  by  that  name,  would 
be  a  sufficient  answer  to  a  plea  in  abatement,  the 
fine  need  not  be  amended.  Antm,  1  Lsw  J.  CJ*. 
54. 

Amendment  of  a  fine  allowed  by  the  inaertion 
of  *'the  younger,"  after  the  name  of  the  defor- 
daat,  the  omiaaion  being  by  miatake,  and  being  au- 
thorised by  the  deed  leading  the  uses.  Weed,  pi*; 
Tfumten,  def,,  3  Law  J.  C.P.  SO. 

Where  a  party  was  named  in  a  fine,  Ellen  inatead 
Eleanor, — ^it  waa  holden,  that  an  amendment  waa 
not  essential,  it  appearing  that  ahe  had  been  always 
known  by  the  former  name.  Hegt,  pi* ;  Coehey,  def*, 
8  B.  Mo.  15. 

A  defbreiant'a  wife  being  mianamed,  the  Court 
allowed  the  right  name  to  be  substituted  in  the  writ 
of  covenant,  pnedpe  and  concord,  on  an  affidavit 
stating  that  ahe  waa  an  illiterate  woman,  and  that 
her  real  name  had  not  been  ascertained  at  the  time 


the  fine  waa  levied.    fTooUsy,  plU  ;  BerneBm,  drf,,  t 
Law  J.  C.P.  35,  s.  e.  8  B.  Mo.  449. 

Conusors  named  in  the  dedimoa  Seett,  aigned  their 
namea  on  the  acknowledgment  Seeeit:  fine  not  allow- 
ed to  pass.  Greeneugh  dem, ;  Seeit  and  Wife,  def,, 
4  Bing.  104. 

The  Court  allowed  a  fine  to  be  amended,  by  insert- 
ing the  words  '*  one-fourth  part,"  in  conformity  with 
the  dedimua  and  deed  to  lead  the  uses,  wilmot, 
pL  ;  Clarke  and  wife,  def.,  8  Taunt.  335. 

The  Court  allowed  a  fine  to  be  amended,  by  aub- 
stituting  the  name  of  a  parish,  written  on  an  eraanre 
in  the  deed  to  lead  the  uses,  instead  of  the  name  of 
another  parish,  on  an  affidavit,  atating,  that  it  waa 
by  miatske,  and  that  the  substituted  nam#had  been 
written  on  the  erasure  in  the  deed  prior  to  its  eze< 
otttion.  ClenneU,  pi. ;  Sterer,  def,,  8  Taunt.  69^, 
a.  c.  3  B.  Mo.  Si. 

Where  a  pariah  ia  mianamed  in  a  fine  and  deed 
to  lead  the  uaeo,  the  Court  will  amend  the  foimer,  if 
the  deed  containa  general  words.  Anon,  6  B.  Mo. 
5fO. 

The  Court  permitted  the  amendment  of  a  fine, 
where  the  miatake  had  been  oecaaioned  by  the  ori- 
ginal pariah  having  been  separated  into  two  by  acta 
of  parliament  Kinderletf,  pL;  Retnneon,  def,,  8  B. 
Mo.  3S4b 

One  pariah  may  he  anbatituted  for  another  in  a 
fine,  if  it  be  properly  described  in  the  deed  to  lead 
the  uses.  Floed,  dem. ;  Simmone,  ton,,  3  Law  J.  C.P. 
5«,  a.  o.  2  Bug.  386. 

A  fine  may  be  amended  by  substituting  one  paiiah 
Tor  another,  if  both  pariahea  are  oontiguoua,  and  the 
poaaeaaion  has  followed  the  fine.  Hoke,  pL  ;  Cadk- 
thott,  def,,  4  Law  J.  C.P.  73. 

A  fine  amended  by  altering  the  name  of  a  pariah, 
where  the  premiaea  were  deacribed  in  the  deed  to  lead 
the  uses,  aa  lying  in  a  certain  atreet  which  was 
^wom  to  be  in  the  pariah  of  A,  although  they  were 

atated  in  the  deed  to  be  in  the  pariah  of  B.    , 

ten,  i  Hawker,  def,,  4  Law  J.  C.P.  184. 

A  fine  describing  premises  to  be  at  Maiden,  ia  the 
county  of  EaaoK,  may  be  amended  by  adding  the 
worda  "  St  Peter  in  "  before  Maiden,  that  town 
containing  several  pariahea.  Pring,  def.,  8  B.  Mo. 
163. 

The  Court  permitted  a  fine  and  recovery  to  be 
amended  by  inaerting  the  worda  "upon  Treat," 
after  thoae  of  '*  the  pariah  of  Stoke  ;*'~-Ott  affidavits, 
stating  that  the  property  intended  to  be  conveyed 
waa  aituate  in  the  pariah  of  Stoke-upon-Trent,  and 
that  there  was  no  pariah  in  the  county  called  "  Stoke," 
but  merely  a  hamlet  of  that  name,  in  which  the 
parties  had  no  property,     ilfira.  3  Law  J.  C.P.  81, 

a.  c.  aa  Smith,  pi. ;  Brodriek,  ten,; ,  vouchee,  10 

B.  Mo.  109. 

Indenturea  of  fine  aoay  be  altered  by  insertittg  a 
warranty  againat  the  heirs  of  the  wife,  instead  of  Uie 
heiii  of  the  huaband.    Anon,  1  Law  J.  C.P.  114. 

No  order  will  be  made  for  amending  a  fine,  onleaa 
the  motion  for  the  amendment  be  founded  upon  aa 
affidavit,  connecting  the  posaaasion  with  the  title, 
under  which  the  amendment  is  prayed.  Slaney 
dem,;  Mountfert,  ten, ;  Foloy,  vouchee,  1  Law.  J.  C.P. 

n. 
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FISHERY. 

The  owner  of  a  seyeral  fisfaerj  iB,primd  facie,  the 
owner  of  the  soil.  Parthtrichg  t.  Mason,  2  CbiC. 
658. 

A  eererBl  fishery  is  an  incorporeal  right ;  and  can 
only,  per  ie,he  passed  hy  deed. 

The  right  to  a  sereral  fishery  does  not  necessarily 
imply  ownership  of  the  soiL 

The  exercise  of  this  right  from  time  immemorial, 
in  an  arm  of  the  sea,  under  a  grant  from  the  Crown, 
does  not  gire  a  property  in  the  soil,  unless  the  soil 
also  has  ^en  gnnted  by  express  words. 

And  therefore,  where,  by  parol  agreement,  a  term 
for  yeare  of  a  sereral  fishery  in  an  arm  of  the  sea, 
had  been  granted  by  the  proprietor  of  the  fishery  (a 
grantee  from  the  Crown) ; — it  was  held,  that  such 
sgreement  did  not  vest  the  right  in  the  lessee ;  nor 
deprive  the  lessor  of  his  action  of  trespass  for  an 
invasion  of  that  right.  Duke  of  Somerset  r.  Fogwell^ 
.5  Law  J.  K.B.  49,  s.  c.  5  B.  &  C.  875,  s.  e.  8  D.  & 
R.747. 

If  a  conviction  under  5  Geo.  S,  c*  14,  for  killing 
fish  in  a  private  river,  without  the  consent  of  the 
owner,  does  not  state  the  offence  to  have  been  com- 
mitted in  an  inclosed  ground,  it  is  bad.  Rex  v. 
Sadler,  t  Chit.  518. 


FLEET  PRISON. 
[See  PaisoN.] 


FORCIBLE  ENTRY. 

A  forcible  entry,  or  detainer,  may  be  effected 
without  any  assault ;  as,  where  a  number  of  persons 
take  or  keep  possession  of  a  house  or  land,  aud  shew 
force  calculated  to  deter  the  right  owner  from  re- 
suming his  own  possession.  Milner  v.  Maclean,  9 
C.  U  P.  17.  [Abbott] 

In  an  indictment  for  forcible  entry,  an  averment 
that  the  prosecutor  was  "  seised,"  is  sufficient  to 
found  an  application  for  a  writ  of  restitution,  and 
it  is  not  necessary  for  the  prosecutor  to  shew  that 
he  still  continues  seised.  Rex  v.  Dillon,  2  Chit.  514. 

An  indictment  for  a  forcible  entry  and  detainer, 
under  the  statutes  of  R.  2.  and  Jac.  1,  cannot  be 
supported  by  the  testimony  of  the  party  grieved. 
Rex  V.  Beavan,  1  R.  &  M.  24ie.  [LittledaleJ 

An  action  cannot  be  maintained  under  the  8  Hen. 
6,  c.  9,  s.  6,  to  recover  damages  for  a  forcible  entry, 
unless  the  plaintiff  is  entitled  to  the  freehold  of  the 
premises.  CoU  v.  Eagle,  6  Law  J.  K.B.  369,  a.  c. 
8  B.  &  C.  409. 


FOREIGN  ATTACHMENT. 

It  is  essentially  necessary  to  aver,  in  a  plea  of 
foreign  attachment,  that  the  garnishee  resided  within 
the  jurisdiction  of  the  Mayor's  Court— Qiicre,  If  it 
must  not  be  averred,  that  the  defendant  had  notice 
of  the  custom,  and  of  the  attachment  against  gar« 
niahee.     Tamm  v.  WaUams,  2  Chit.  4S8. 


A  judgment  in  the  Lord  Mayor's  Court,  obtained 
against  the  garnishee,  does  not  entitle  die  plaintiff 
to  rank  as  a  judgment  creditor,  in  Uie  adminstration 
of  the  garnishee's  assets.  Holt  v.  Murray,  1  Sim. 
485. 


FOREIGN  LAWS. 

Pending  hostilities  between  Great  Britain  and 
Denmark,  the  latter  government  made  an  ordinance 
that  debts  due  from  a  Danish  subject  to  a  British 
subject  were  to  be  paid  to  commissioners  ata  certain 
rate,  who  were  to  give  receipts.  In  an  action  brought 
in  the  Danish  court,  on  the  production  of  the  receipt 
by  the  commissioners,  the  Court  quashed  the  suit : 
Held,  in  an  action  in  the  Court  of  King's  Bench  for 
the  same  debt,  that  such  receipt  wss  no  bar,  and 
that  the  ordinance  was  void.  Wolff  v.  Oxholm,  6 
M.  &  S.  9«. 

Penalties  imposed  by  a  foreign  law,  must  be  en* 
forced  in  the  foreign  court,  and  not  in  £ngland.  Le 
Louis,  ft  Dods.  255. 

It  is  illegal  to  purchase  obligations  or  securities 

!>urporting  to  be  granted  by  the  government  of  a 
breign  country,  which  government  has  not  been 
recogniaed  by  the  King  of  England.  Thompson  v. 
Barclay,  6  Law  J.  Chano.  93. 

The  law  of  France,  as  to  marriage,  proved  by  the 
production  of  a  book  purporting  to  be  publiahed  at 
the  Royal  Printing  Office,  atated  by  oral  testi- 
mony to  be  authoriaed  to  print  the  laws  of  France 
by  the  government ;  the  book  also  being  proved  by 
the  same  testimony  to  contain  the  law  of  France. 
Laeon  y-  Wiggins,  1  D.  Ac  R.  N.P:C.  38,  s.  e.  3 
Stark.  17.  [Abbott] 


FORFEITURE. 

[See  Lease.] 


FORGERY. 

A  letter  or  power  of  attorney,  to  transfer  stock 
in  (he  public  funds,  being  a  deed  within  the  2  Geo.  2, 
c.  25,  it  is  forgery  to  make  such  letter  or  power. 
Hex  v.  FauntUroy,  1  C.  &  P.  4f  1,  s.  c.  1  R.  &  M. 
C.C.R.  52,  s.  c.  2  Ring.  413. 

Instrument  in  the  form  of  a  promissory  note  held 
not  to  be  the  subject  of  an  indictment  for  forgery  at 
common  law.  Rex  v.  Burke,  1  R.  &  R.  C.C.R.  496. 

An  indictment  for  forging  foreign  inatroments 
must  aet  out  tbe  same,  not  only  in  ^e  foreign  lan- 
guage, but  there  must  be  an  English  translation. 
Rex  V.  Goldstein,  10  Price,  88. 

If  a  party,  whose  nsme  has  been  forged,  be  re- 
leased, he  is  a  competent  witness  to  prove  the  for- 
gery.    Rex  V.  Pigeon,  1  C.  &  P.  98.  [Park] 

A  release  to  the  accepton  of  a  bill  jointly,  on  a 
joint  acceptance  on  a  single  stamp  is  sufficient,  and, 
on  an  indictment  for  forgery,  makes  them  competent 
witnesses.  Rex'v,  Bayley,  1  C-  &  P.  435.  [Littledale] 

Upon  an  indictment  for  forging  or  uttering  a 
power  of  attorney  to  aell  and  transfer  stock  in  the 
funds,  the  person  whose  name  is  forged  ia  a  com- 
petent witness  for  the  Cxown  if  the  stock  has  not 
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b0M  tnmtfdrred.  and  bo  list  prtm  doCim  to  th«  iNmk 
^aWTOwing  the  poirer. 

Espeoitlly  if  it  be  prerioiislpr  prored,  tlrat  though 
there  i»  in  attestttioii,  importing  that  he  ezeeatod 
in  the  presence  of  tirowitneesea,  he  did  not  ao  exe* 
cute  in  their  presence ;  the  Bank  Act  not  anthorixing 
any  transfer  under  a  power  of  attorney,  unless  it  is 
attested  by  two  witnesses. 

And  it  will  make  no  difierence  whether  the  stock 
was  the  property  of  the  person  whose  name  is  forged, 
or  whether  he  was  a  mere  tmstee.    Ra  r.  WmU, 

I  R.  &  R.  C.C.R.  505,  s.  o.  1  Bing.  If  1. 

An  indietflsent  on  the  4S  Geo.  9,  e.  187,  for  ferg* 
ing  foreiffn  instmsients,  is  supported  by  shewing 
that  the  instrument  forged  assembles  such  as  pass 
abnad.    fimr  r,  GoUttehi,  10  Price,  88. 

Upon  an  indietmsnt  for  uttering  a  forged  accep- 
tance in  payment  for  goods,  whiph  the  prisoner  had 
pomised  to  pay  for  by  an  aoeeptanoe  on  a  London 
Danker :  the  hfll  purported  to  be  accepted  by  W  & 
Co.  baaliBfa,  of  No.  S,  Binbin-lane ;  ana  it  was 

{»iOTed  that  W  &  Co.  bankers,  of  No.  tO,  Birehin- 
ane,  had  not  accepted  the  bill ;  but  there  was  no 
•▼idlonoe  to  shew  that  W  dc  Co.  No.  3,  Birchin- 
kno,  bad  not  aeoepled  it,  or  that  the  latter  penoBS 
wave  not  bankers :  Held,  by  elef«n  judges  (tfinmt. 
one),  that  the  forgery  was  not  proved,  Amt.  H^altt, 

II  Price,  620,  s.  c.  3  B.  &  B.  197. 

If  a  second  jittering  be  made  the  subject  of  a 
diacinot  indtctment,  it  cannot  be  given  in  sTidenee, 
to  abew  a  guilty  knowledge  in  a  former  uttering. 
Bt»  T.  Thama9  Smith,  2  C.  &  P.  6S3.  [Vaoghan] 

A  qoesiion  of  forgery  may  be  deeided by  the  Court 
of  Chancery,  without  sending  the  facts  to  be  ascer- 
tained by  a  jury — unleas  a  witness  swears  to  the 
authenticitr  of  the  instrument,  when  an  issue  will 
be  directed.    PmIim  v.  Highfitld,  1  Russ.  569. 


FORMEDON. 

.  The  demandant  may  withdraw  a  demurrer,  and 
reply,  on  payment  of  ooats,  in  a  writ  of  formedon, 
on  an  affiaavit  stating  that  his  title  had  only  re- 
cently accrued  to  him.  Choimtly  t.  Poxton,  5  Law 
J.  CjP.  118,  B.  c.  9  Bing.  1. 


FRANCHISE. 

A  charter  of  Car.  t.  gare  to  the  lords  of  an  aaeient 
liber^,  the  execution  of  all  writs,  processes,  and 
pncepts  of  his  Majesty  within  the  liberty,  and  con- 
tained  a  non  hUromUtant  clause,  restraining  the 
aherifffrom  entering, "  unless  it  touched  his  Majesty 
or  his  crown,  and  unless  upon  default  of  the  baiU& 
and  officers"  of  the  lord  :  Held,  fint,  that  neither 
the  charter,  nor  the  t7  Hen.  8»  excused  the  bailiff 
of  the  liberty  from  ob^iag  the  precept  of  the  sheriff, 
directing  him  to  summon  3ie  jury  within  the  liberty 
to  attend  the  quarter  sassmns  -, — and  secondly,  that 
thm  sessions  mif^  fine  the  bailiff  of  the  liber^  for 
■ooh  disobedience*  R49  t.  Jaram,  4  B.  At  C.  699» 
•.C.7D.&R.163. 


FRAUDS,  STATUTE  OF. 

(A)  Agreements. 

(a)  In  general. 

(6)  Promises  for  other  persotu. 

(e)  Sale  of  interett  in  landt, 

(d)  Sale  of  goods, 
(H)  Pleading. 


(A)  Agreements. 
(a)  IngeneraL 

A  court  of  law  is  bound  te  take  notice  of  the 
Statate  of  Fraods,  though  a  court  of  equity  ia  not, 
unless  the  party  put  himself  00  the  statute.  Bat 
where,  on  the  triid  of  an  issue  out  of  the  Court  of 
Chancery,  the  joiy  thought  there  was  a  parol  agree- 
ment, the  judge  indorsed  their  finding  on  the  postea 
as  special  ntatter.  B«rfiand  t.  Nerot,  1  C.  &  P.  578. 
[Best] 

SnrM»— That  the  assignees  of  a  party,  who  has 
become  bankrupt,  can  recorer  from  the  defendant, 
though  the  banKrupt,  before  hie  bankmptcy,  agreed 
to  set  bis  demand  off  against  a  debt  which  he  owed 
to  the  defendant's  brother,  if  such  arfangement  be 
not  in  writing.  Cuwon  t.  Chadky,  1  C.  &  P.  174* 
[Abbott] 

The  defendants  entered  into  and  signed  the  follow- 
ing agreement,  in  writing,  on  the  S6th  May,  18f4, 
addremed  to  the  plaiorim,  Tis. — *'  We  hereby  pro- 
mise that  your  dral^  on  W  C,  Son,  &  Co.^  due  at 
Messrs.  Masterman's»  at  six  months,  due  on  the 
f7th  of  Not.  next,  shall  be  then  paid  out  of  money 
to  be  receired  from  St.  Philip's  Church,  aay  amount 
1742.  13s,  5d."  Held,  that  this  waa  not  an  under- 
taking to  bind  the  defendants  within  the  Statute  of 
Frauds,  as  no  consideration  for  their  ]yomise  waa 
stated  on  the  face  of  the  agreement.  Mer£fy  r. 
Boothhy,  3  Liw  J.  C.P.  177,  s.  c  9  Bing.  197,  s^  c. 
10  B.  Mo.  395. 

A  agreed  with  B  by  parol,  that  if  B  would  take  of 
him  a  leaae  for  twenty-one  yean,  of  certain  pre- 
misea,  he  would  give  tOL  towards  putting  them  mco 
repair.  B  accepted  the  lease,  and  A  refMed  to  pay 
the  money :  Held,  in  an  action  for  it,  that  an  admin- 
aion  by  A  that  the  money  was  due,  enticed  B  to 
recorer  upon  the  account  stated^  Smgo  t.  Dmii, 
4  Bing.  469,  a.  e.  1  M.  &  P.  9f7,  a.  c.  3  C.  ft  P. 
170.  [Oasslee] 

A  parol  agreement  by  the  master  of  a  ship  at  f, 
to  carry  a  cargo  of  com  to  H,  and  after  landnigtlie 
cargo  there,  to  proceed  to  B,  and  to  bring  bMk  a 
cargo  of  coala  mm  the  latter  ^ace,  at  a  certain 
price,  ia  Talid  as  an  exeeutory  contract,  and  not 
within  the  Statute  of  Frauds.  Coiboid  r.  Cteon, 
9  Law  J.  C.P.  39,  a.  o.  1  Bing. 399,  s.c  8  B.  Ma 
456,s.  C.1  C.&P.51. 

Where  an  agreement  is  to  be  performed  on  a  con- 
tingency, which  may  happen  within  the  year,  and 
it  does  not  nppMr  on  the  face  of  it,  that  it  is  to  he 
performed  alter  that  period,  it  does  not  fall  within 
the  fourth  section  of  the  Statnte  of  Fnads,  which 
foqoives  the  agreement  to  be  in  writing,  and  allied 
by  the  pasty  to  bo  obaiged  therewith. 

Whefe»  therefbre,  a  tssUtor  stated  that  ho  had 
tUmdy  pEorided  for  the  paynianto#»sani  of  money 
by  his  win,  and  had  direetwl  his  emo«lor»to  pay 
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it :  Heldf  to  be  binding  on  his  executors.     Wellt  t. 
Horlon,  5  Law  J.  C.P.  41,  b.  c.  4  Bing.  41. 

A  cou tract  for  the  yearly  service  of  a  clerk,  at  a 
salary  payable  quarterly,  is  not  such  a  contract  as  is 
required  by  tbe  Statute  of  Frauds  to  be  in  writing. 
"Bietton  ▼.  CoUytr,  5  Law  J.  C.P.  180,  s.  c.  4  Bing. 
309. 

(6)  Promitetfor  other  Persons, 

[See  GUARANTIE.] 

No  action  lies  upon  any  special  promise  to  be  an- 
swerable for  tbe  debt  of  another  person,  unless  it  be  ^ 
in  writing.   Fish  ▼.  Hutchinson,  2  Ken.  537,  s.  c.  2 
Wils.  94, 

Where  during  the  progress  of  a  negotiation  for  the 
settlement  of  accounts  between  debtor  and  creditor, 
s  guarantie  was  signed  by  the  defendant  on  a  paper, 
containing  a  correspondence  between  them,  which 
disdosed  the  whole  transaction  and  consideration 
for  the  guarantie :  the  Court  held  it  not  to  be  within 
the  Statute  of  Frauds,  and  tliat  one  stamp  only  was 
necessary.    Stead  t.   Liddard,  1  Law  J.  C.P.  52, 

B.  c.  1  Bing.  196,  s.  c.  8  B  Mo.  2. 

A  debtor  of  the  plaintiflfs  being  arrested  by  them, 
executed  an  assignment  of  monies  due  to  him  from 
tbe  defendants,  who  were  partners  in  three  several 
firms  in  London,  B,  A,  and  C  ;  a  written  notice  of 
which  assignment  was  sent  to  the  partners  carrying 
on  the  business  in  London,  who  promised  that  they 
would  pay  when  they  received  tbe  money,  after  a 
prior  claim  had  been  paid,  and  said,  that  a  notice  to 
C  would  have  made  no  difference  :  Held,  that  such 
promise  was  not  within  the  Statute  of  Frauds,  as  an 
undertaking  to  pay  the  debt  of  another ;  and  that 
the  admUsion  as  well  as  the  promise  by  one  partner, 
was  binding  upon  them  all.  Lacy  v.  M*Neile,  4  D. 
&R.7. 

Where  A,  a  creditor,  directed  B  his  debtor,  to  pay 

C,  which  B*consented  to  do, — it  was  holden,  that 
B's  promise  to  pay  C  was  not  a  promise  to  pay  the 
debt  of  a  third  person,  and  consequently  not  within 
tbe  Statute  of  Frauds.  Hodson  ▼.  Anderson,  3  B.  & 
C.  842,  s.  c.  5  D.  &  R.  735. 

.The  Statute  of  Frauds  does  not  apply  to  a  case 
where  the  original  credit  is  given  to  a  third  person, 
and  not  to  tbe  party  who  is  to  be  benefitted :  and  it 
is  a  question  for  the  jury,  whether  the  credit  was  or 
was  not  given  to  such  third  person.  Darnell  v. 
Trait,  2  C.  &  P.  82.  [Best] 

So  it  does  not  extend  to  a  promise  by  a  person  to 
•xecnte  a  bail-bond,  on  a  writ  to  be  sued  out  against 
A  B,  in  consideration  of  the  plaintiff's  forbearance  to 
arrest  A  B,  and  writ  already  sued  out  Jarmain  v. 
Aim,  1  R.  &  M.  348,  s.  c.  2  C.  &  P.  249.  [Abbott] 

The  defondant,  an  auctioneer,  being  about  to  seU 
goods  on  premises  for  which  rent  was  due  to  the 
plaintiff  ftcm  tbe  persons  to  whom  the  goods  be- 
longed, tbe  plaintiff's  agent  applied  to  him  for  it, 
and  said  that  it  was  better  to  appl^  so,  than  to  dis- 
train and  stop  the  sale ;  the  auctioneer  answered, 
"  Yon  shall  be  paid ;  my  derk  shall  bring  you  tbe 
money :"  Held,  that  the  promise  need  not  be  in 
writing.  Bampton  t.  PauUn,  5  Law  J.  CP.  168, 
■.  e.  4  Bing.  264. 

(c)  SaU  of  Interest  in  Lands* 

A  oontiaot  for  tbe  sale  of  a  growing  crop  of  pota- 
toes, to  be  dng  np  by  the  seUer»  ii  not  a  contract  for 
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the  sale  of  an  interest  in  land,  so  as  to  require  a 
note  in  writing  to  satisfy  the  Statute  of  Frauds. 
Evans  ▼.  Roberts,  4  Law  J.  K.B.  313,  s.  c.  5  B.  £c 
C.  829,  S.C.  8D.&R.611. 

The  sale. of  growing  underwood,  to  be  cut  by  tbe 
purchaser,  confers  an  interest  in  land  under  the 
fourth  section  of  the  Statute  of  Frauds,  29  Car.  2, 
c.  3.    Scorelt  v.  Boxall,  1  Y.  &  J.  396. 

(d)  Sale  of  Goods. 

Where  a  vendee  of  100  sacks  of  flour,  good  Eng- 
lish seconds,  at  45s.  per  sack,  wrote  to  the  vendors 
as  follows : — "  I  hereby  give  you  notice,  that  the 
com  you  delivered  to  me,  in  part  performance  of  my 
contract  with  you,  for  100  sacks  of  good  English 
seconds  flour,  at  45s.  per  sack,  is  of  so  bad  a  quality 
that  I  cannot  sell  it,  or  make  it  into  saleable  bread, 
and  the  sacks  of  flour  are  at  my  shop,  and  you  will 
send  for  them,  otherwise  I  shall  commence  an  ac- 
tion :"  to  which  the  vendors  answered  by  their 
attorney,  *'  that  Messrs.  L  and  L  consider  they  have 
performed  their  contract  with  you  as  far  as  it  has 
gone,  and  are  ready  to  complete  tbe  remainder,  and 
unless  the  flour  is  paid  for  at  the  expiration  of  one 
month,  proceedings  will  be  taken  for  the  amount :" 
It  was  held,  that  a  jury  was  warranted  in  conclud- 
ing that  the  contract  mentioned  in  the  vendors' 
answer,  was  the  same  as  that  particularized  in  the 
purchaser's  letter,  and  that,  therefore,  the  two  writ- 
ings constituted  a  suflicient  memorandum  of  the 
contract  under  the  29  Car.  2,  c.  3,  s.  17.  Jackson 
T.  Lotoe,  1  Bing.  9,  s.  c.  7  B.  Mo.  219. 

A  memorandum  of  a  contract  required  by  the 
29  Car.  2,  must  state  the  price  of  the  goods.  Elmoie 
V.  Kingicote,  5  B.  &  C.  583,  s.  c.  8  D.  &  R.  343. 

A  letter  from  the  buyer  to  the  seller,  acknow- 
ledging the  receipt  of  an  invoice,  but  complaining 
of  the  non-delivery  of  the  goods,  is  not  a  suflicient 
"note  in  writing"  according  to  the  Statute  of  Frauds, 
to  charge  the  buyer  in  an  action  for  goods  sold^and 
delivered.  Richards  v.  Porter,  5  Law  J.  K.B,  175, 
8.  o.  6  B.  &  C.  437. 

Where,  in  an  action  for  not  accepting  goods,  the 
bought  note  was  only  sisned  by  die  plaintiff, — it 
was  holden,  that  he  could  not  recover,  because,  if 
the  plaintiff  acted  as  broker,  he  could  not  sue  as 
principal,  and  if  he  were  a  principal,  his  signing 
could  not  bind  the  defendant  Rayner  v.  Linthome, 
1  R.  &  M.  325,  8.  c,  2  C.  &  P.  124.  [Abbott] 

Where  A  having  goods  to  sell,  employed  a  broker 
for  the  purpose,  and  B,  being  desirous  of  purchasing 
them,  authorized  the  broker's  salesman  to  offer  a 
certain  price,  who  in  consequence  brought  the  par- 
ties together,  and  who  having  concluded  the  con« 
tract,  in  the  absence  of  tbe  salesmen,  dictated  to 
him  the  terms  of  it ;  of  which  he  made  an  entry  in 
his  master's  book,  but  did  not  sign  it,  and  afterwards 
communicated  the  circumstances  to  the  broker,  who 
directed  a  clerk  to  enUr  and  sign  the  contract  in  bis 
book,  and  sent  a  sale  note,  signed  by  himself  to  A, 
bat  no  bought  nota  was  sent  to  B :  Held,  that  there 
was  no  note  or  memorandum  in  writing  signed  by 
an  agent  duly  authorized,  to  satisfy  the  Statute  of 
Frauds,  29  Car.  2,  c.  3,  s«  17.  Henderson  v.  Bame* 
vmU,  1  Y.  &  J.  381. 

A  &  Co.  in  London  had  a  traveller  who  called 

upon  B  in  the  eountry  for  orders ;  B  gave  an  abao- 

•  lute  order  for  a  quantity  of  cream  of  tartar,  aqd 
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offbred  to  take  a  quantitj  of  lae  dje  at  a  certain 
Diioe,  which  the  trareller  aeid  was  too  low,  but  that 
he  woold  seod  to  hie  principals,  and  if  they  did  not 
send  to  fi  in  one  or  two  dajs,  he  might  oonaider 
that  his  order  was  accepted ;  A  &  Co.  sent  all  the 
goods,  but  never  wrote  to  B :  Held,  therefore,  that 
this  was  not  a  joint  order  for  them  all,  so  as  to  make 
the  aoceptanoe  of  the  cream  of  tartar  the  acceptance 
of  the  lac  dye,  within  the  Sutute  of  Frauds.  Priet 
▼.  Lea,  2  D.  &  R.  S95,  s.  c.  1  B.  &  C.  156. 

There  must  be  an  onequiTOcal  acceptance  of  goods 
by  the  Tendee,  where  the^  are  abore  10^,  if  there 
be  no  memorandum  in  writing,  in  order  to  make  the 
contract  binding  under  the  Sutnte  of  Frauds. 
NiehUU  r.  Plum$,  1  C.  &  P.  S7S.  [Best] 

A  person  in  a  linen-draper's  shop  bargained  for 
seTenl  different  articles  in  the  same  time,  and  set 
them  apart,  marking  some  of  them  as  he  agreed  for 
them.  Upon  the  goods  being  aent  to  his  house  the 
isme  day,  he  refused  to  take  them  io«  No  one  ar- 
ticle was  equal  in  value  to  10/.,  but  the  whole  amount- 
ed to  70L :  The  Court  held,  that  the  dealings  were 
part  of  one  entire  contract,  and  that  there  had  not 
been  any  aecefftance,  so  as  to  take  the  case  out  of  the 
Sutute  of  Frauds.  Baldey  r.  Parher,  1  Law  J.  K.B. 
tt9,  s.  c.  2  B.  &  C.  S7,  s.  c.  3  D.  Ac  R.  220. 

Goods  were  made  to  order,  to  the  amount  of  144A, 
for  which  a  bill  of  exchange  was  to  be  given.  A 
part  of  them,  of  the  value  of  2/.  lOi.,  was  taken 
away  by  the  person  who  ordered  them,  who  was 
sfterwards  held  to  bail  for  goods  sold ;  the  declara- 
tion waa  for  goods  sold,  snd  for  not  delivering  the 
bill:  llie  Court  held,  that  there  had  not  been  an 
acceptance  of  the  goods  to  satisfy  the  Statute  of 
Frauds.  Thomptou  v.  AfoctroNi,  2  Law  J.  K.B.  208, 
s.  c.  d  B.  &  C.  1,  s.  c.  4  D.  &  R.  619. 

On  the  sale  of  wine  which  ia  in  the  London  Docks, 
tlie  acceptance  of  a  delivery  order  not  acted  upon,  is 
not  an  acceptance  of  the  wine  within  the  Statute  of 
Frauds.  Bentall  ▼.  Btim,  S  Law  J.  K.B.  42,  s.  c. 
3  B.  &  C.  423,  s.  c.  5  D.  &  R.  284,  s.  c.  1  R.  & 
M.107. 

The  msrking,  by  the  vendor,  of  caaks  of  wine 
lying  in  the  docks  with  the  initials  of  the  purchaser, 
at  hia  request,  and  in  his  presence,  the  terms  of 
psyment  not  having  been  settled  at  the  time,  and 
consequenUy  the  contract  not  being  complete,  is  not 
an  acceptance  under  the  17th  section  of  the  Sutute 
of  Frauda.  Procter  v.  Jonet,  2  C.  &  P.  532.  [Beat] 

If  a  man  bargain  for  the  purchase  of  a  given 

aoantity  out  of  a  heap,  when  the  vendor  aeU  ont 
lat  quantity,  and  gives  notice  to  the  vendee  that 
he  has  done  so,  the  property  at  common  law  would 
pais  from  the  vendor  to  the  vendee. 

And  where  the  vendee,  under  such  circumstances, 
Ukes  a  part,  and  adopU  the  act  of  the  vendor  in 
setting  out  the  remainder  of  the  stipulated  quantity, 
or  by  promising  to  fetch  the  same  away,  the  SutuU 
of  Frauds  is  sstitfied ;  and  the  vendor  may  maintain 
an  action  for  goods  bargained  and  aold.  Rhode  v. 
Tkwaitet,  5  Iaw  J,  K.B.  163,  s.  c.  6  B.  &  C.  388. 

(B)  Pleadimo. 

SembU^-lt  is  not  necesssry  to  plead  the  Sutnto 
of  Frauds,  if  it  appe«rs  negatively  on  the  face  of  the 
bill,  that  the  raqaisitions  of  that  act  have  not  been 
complied  with.  Riei  r»  Hvbton,  3  Law  J.  Chai^. 
86,  a.  c.  1  S.  ar  S.  543. 


A  declsration  against  a  person  on  hisimdeftakiay 
to  be  snswerable  for  the  debt  of  another,  is  gooo, 
though  it  suto  an  inadequate  consideration,  since  a 
full  consideration  need  not  be  shewn, — a  good  and 
valuable  consideration  in  law  being  sufficient  to 
support  such  an  action. 

A  declaration  on  m  collateral  undertaking  to  pay 
the  debt  of  a  third  peraon,  need  not  set  ont  the  in- 
strument—nor sUU  that  it  is  in  writing,  nor  that  it 
is  signed  ;  and  the  same  role  appliea  to  a  replica- 
tion, even  though  the  defendant  plead  that  no  mo- 
morandum  in  writing  was  entered  into.  LUley  v. 
HewUt,  11  Price,  494. 


FREEHOLDER. 

A  summons  in  an  action  at  the  suit  of  a  fineholder, 
praying  that  a  charter  and  infeftment  may  be  re- 
duced (absolutely),  on  the  ground  that  the  tennie 
has  been  unwarranubly  changed  from  burgage  to 
blench,  for  the  purpose  of  giving  a  quali6cation  to 
vote,  cannot  without  UmiUtion  be  sustsined. 

Semble — ^That  such  freeltolder  has  no  title  to  aoe 
unless  the  conclusion  of  the  summons  can  be  limited 
to  the  queation  of  inrolment. 

Whether  the  Court  of  Seasion  haa  power  to  (Qua- 
lify the  conclusion  of  the  summons,  and  limit  it  to 
the  reduction  of  the  charter,  &c.  to  the  effisct  of 
excluding  the  party  claiming  under  it  from  the  roll 
of  freeholders — quare. 

Supposing  the  reduction  to  be  capable  of  being, 
and  to  be  in  fact  so  limited,  whether  the  case  does 
not  fall  under  the  provisions  of  the  sututo  16  Geo.  2, 
ell,  s.  4,  by  which  the  period  of  bringing  com- 
plainU  is  limited  to  four  months — quare* 

Whether  an  action  at  common  Uw  to  reduce  the 
charter  generally,  or  as  conferring  a  freehold  quali- 
fication, is  competent  after  the  lapse  of  four  months 
from  the  time  of  inrolment — qumre. 

Whether  a  sununons  si  the  suit  of  a  freeholder, 
praying  an  unlimited  reduction  of  a  charter,  &e. 
can' be  limited  by  the  Court  to  a  partial  reduction, 
so  far  ss  they  constituU  freehold  qualification — fumre. 

Whether  upon  such  a  summons  (if  it  may  be  so 
limited),  judgment  can  be  given  in  a  case  where  no 
sppUcation  had  been  made  to  be  put  on  the  roll  of 
freeholders,  at  the  time  when  the  action  was  com- 
menced, but  where  the  party  became  a  freeholder 
pending  the  action — quiere. 

The  Scotch  aututo,  1681,  c.  2,  directing  that  a 
roll  of  freeholdera  ahall  be  made  up,  according  as 
the  same  shall  be  instructed  to  be,  of  the  holding, 
exUnt,  and  valuation,  in  the  act  specified,  and  pro- 
viding that  the  freeholders  shall  meet  to  revise  the 
roll  for  election,  &o.  snd  giving  jurisdiction  to  the 
Court  of  Session  to  determine  objections  against 
"  any  insertion  in  the  roll :" — HeU,  in  the  C<mrt  of 
Freenolders  and  the  Court  of  Session,  and  on  ap- 

Eeal,  that  the  freeholders  have  no  authority  as  to  the 
oldin^  ^although  they  may  as  to  the  exunt  and  in 
valuation),  to  look  beyond  the  titles  prodnoed  to 
them  by  tiie  claimant,  or  to  receive  evidence  from 
the  production  of  anterior  titlea,  to  ahew  tbat  the 
holding  ia  different  from  that  which  ia  expressed  in 
the  tenendas  claoae  of  the  charter,  as  that  it  in  bar- 
gsge  where  it  purporu  to  be  bleach-farm.  Gibem 
T.  Farbee,  3  BUgh,  498—538. 


OAMB — (QoALtwickrion — ^Pbhaltib*— IirFomxATioiit). 


351 


FRIENDLY  SOCIETY. 

In  the  »bf6no6  of  80in«  of  the  tnistoM  ander  • 
friendly  aorietT  tet,  the  Court  will  not  take  into 
consideration  their  liability,  without  firat  ascertain- 
ing  their  claims,  by  bilL     Anon.  6  Mad.  98. 

As  soon  as  a  friendly  society  ceases  to  act  as  di- 
rected by  the  atatate  founding  it,  a  court  of  equity 
has  no  jurisdiction.     Expartt  Ninri9h,  1  Jao.  162. 

Where  one  of  two  tniatees  of  a  friendly  society 
had  absconded,  the  money  in  the  funds  in  their 
nsmes,  was  ordered  to  be  transferred  by  the  other 
trustee  into  his  own  name  and  that  of  another  trustee 
jointly,  eleetsd  in  the  room  of  him  who  had  absented 
himself,  in  th§  wtatur  rf  «  Frundly  Sceiiiy,  1  S.  & 
S.  8t. 

The  S3  Geo.  3,  e«  54,  which  authorises  iostices, 
on  oomplsint  made  on  oath  by  any  member  of  a 
friendly  society,  "  to  hear  and  determine  in  a  sum- 
mary way  the  matter  of  such  complaint,  and  to 
make  such  order  therein  as  to  them  ahall  seem  just," 
is  confined  strictly  to  the  subject  matter  of  complaint 
by  the  party  grieved.  Therefore,  where  the  com- 
plaint waa  for  reftising  relief  to  a  member,  and  the 
justices  not  only  ordwed  relief,  but  directed  that  the 
complainant  should  be  continued  a  member :  The 
Court  held  the  latter  part  of  the  order  illegal.  Rex 
▼.  &fptr,  3  B.  &  C.  857,  s.  c.  5  D.&  R.  669. 

An  innkeeper,  at  whose  bouse  a  friendly  society 
was  holden,  ooTcnanted,  that  he  would,  when  re- 
quired by  a  majority  of  the  society,  or  by  their 
committee  for  the  time  being,  deliTcr  unto  the  com- 
mittee the  club-box,  securities,  &c..  and  likewise 
render  a  true  and  just  account,  *'  according  to  the 
rules,  ordeiB,  and  regulatione  of  the  said  society, 
end  the  statutes  and  these  presents."  In  an  action 
against  him  for  the  non-deliveiy,— it  was  holden, 
that  he  bad  committed  a  breach,  in  having  refosed  to 
delirer  up  the  box,  &c.  to  the  conmiittee  for  the 
time  being,  and  that  the  latter  words  did  not  qualify 
the  power  of  the  conunittee  to  demand  the  box,  &e. 
Wybergh  ▼.  AintUy,  M*Clel.  669. 

On  an  indictment  against  the  stewards,  &o.  of  a 
benefit  society  for  disobeying  an  order  of  two  jus- 
tices, commanding  them  to  re-admit  A  B  to  be  a 
member  of  that  aociety,  it  is  no  defence,  that  A  B 
was  a  person,  who,  by  the  rules  of  the  society,  was 
ineKfi^ible  to  be  a  member  of  it,  as  that  was  mstter 
of  defence  before  the  justices ;  and  if  it  be  proved 
that  the  order  was  served  on  one  of  the  defendants, 
and  that  the  othera,  when  A  B  applied  to  be  read- 
mitted, said,  that  they  would  not  admit  him,  and  did 
not  care  fi»  the  justices'  order ;  that  is  presumptive 
evidence  of  a  service  of  the  order  upon  them.  JUa 
T.  GUktt,  3  C.  &  P.  5f .  [Tenterdeaj 


GAME. 


(A)  Property  in. 
{BS  Qualification. 
(C;  Pbnalties. 

(d)  informations,  conviotions,  and 
Indictments. 


(A)  Property  in. 

Hie  lord  of  a  msnor  has  not  the  privilege  in  right 
of  his  manor  to  enter  all  lands  within  his  manor,  for 


the  purpose  of  aporting  and  killing  game.  Piektr* 
ing  V.  No3fet,  4  Law  J.  K.B.  10,  s.  c.  4B.  &  C.  639, 
s.  e.  r  D.  &  R.  49. 

Grouse  is  not  a  bird  of  warren.  Duke  ef  Devamikirg 
T.  Lodge,  5  Law  J.  K.B.  319,  s.  c.  7  B.  &  C.  36. 

(B)  Qualification. 

Where  a  bill  prayed  relief  against  a  conveyance 
granted  as  a  colourable  qualification  to  kill  game, 
the  Court  retained  the  bill  for  a  year,  with  liberty 
to  the  plaintiff  to  bring  an  action.* 

Qii«rf ,  Whether  a  conveyance  is  valid  at  law, 
when  executed  by  a  fether,  to  give  a  colourable 
qualification  to  his  eon  to  kill  game,  but  is  kept  in 
his  possession  during  his  life,  without  being  used, 
or  made  known  to  the  sont  C<ct4  v.  Buieher,  9 
J.  &  W.  565. 

It  seems  that  a  deputation  is  not  evidence  of  a 
qualification  to  kill  game  in  the  absence  of  registra- 
tion ;  and,  to  prove  a  coloorabie  title  to  a  deputation, 
there  muat  appear — first,  the  existence  of  a  manor ; 
and  aecond,  that  there  exists  some  serious  clsim  to 
the  manor  on  the  part  of  the  peraon  under  whom  the 
deputy  claims  appointSMnt.  Ruekwerth  v.  Crasm, 
1  M'Clel.  &  Y.  417. 

In  an  action  of  debt  against  an  unqualified  peraon 
for  killing  feme :  Held,  that  the  defendant  was  not 
precluded  from  proring  his  qualification,  although 
be  paid  the  amonntof  one  penalty  into  court.  Smyth 
T.  Jeferiet,  9  Price,  t57. 

(C)  Penalties. 

An  action  for  a  penalty  under  the  game  laws  was 
brought  against  a  servant  in  husbandry,  who  was 
seen  to  go  up  to  a  snsre  laid  in  a  hedge,  take  out  a 
hare,  and  cany  it  to  his  master.  The  Court  held, 
first,  that  the  proof  of  the  innocence  of  the  pcesession 
of  game,  lies  on  the  person  accused  of  having  it; 
but  that,  inasmuch  as  this  servant  never  intendeid  to 
make  any  use  of  it  for  himself,  he  could  not  be  said 
ever  to  have  had  the  poieession  of  it.  Hemming  v. 
Haley,  1  Law  J.  K.B.  105. 

Where  penalties  under  the  game  laws  were  to 
be  recovered  within  six  months,  and  the  defendant 
proceeded  to  trial  without  having  obtained  a  par- 
ticular of  the  penalties :  It  was  holden,  that  the 
plaintiff  was  entitled  to  recover  for  an  oftenoe  com- 
mitted within  six  months  from  the  commencement 
of  the  action,  though  not  proved  to  have  been  known 
to  him  till  six  months  after  its  commission.  KtwJk- 
wrth  V.  Craven,  1  M'CleL  &  Y.  417. 

(D)  Informations,  Convictions,  and  Indict- 
ments. 

[See  False  Imprisonment.] 

The  prosecutor  of  an  information  for  penalties 
under  the  game  laws,  cannot  give  a  notice  to  the 
defendants  under  48  Geo.  3,  c.  58,  and  then  put 
pleas  of  net  guilty  on  the  record,  and  proceed  to 
trial.  The  Court  set  sside  verdicts  against  the  de- 
fendantaon  such  an  information,  after  notice  gives 
imderthat  sutute,  as  it  applied  ouly  to  criminal 
caaea.  Daviet  v.  Bint,  3  Law  J.K.B.76,  s.  c.  3  B. 
&  C.586,s.o.  5  D.&  R.353,s.c  1  C.  &  P.  439. 

An  information  on  the  game  laws  cannot  be 
eaublisbed  in  the  defendant's  absence,  unless,  |t 
seems,  he  haa  been  penenally  summoned.  Rex  x% 
Commine,  8  D.  &  R.  344< 
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On  •  record  of  •  connction  by  default,  on  the 
5  Aone,  c.  14,  itmoBt  appear  that  the  defendant  was 
personally  aummoned.    Rex  r.  Hall,  6  D.  &  R.  84. 

Under  5  Anne,  c.  14,  a.  4,  a  conviction  for  keep- 
ing and  using  a  gun  to  kill  game  without  being  qua- 
lified, muat  be  niade  within  three  lunar  montha  after 
the  commiaaion  of  the  offence.  Hex  r.  Beliamy,  f 
D.  &  R.  727,  a.  c.  1  B.  &  C.  500. 

Where  a  conviction  under  the  5  Anne,  c  14.  stated 
that  the  defendant  *'  killed  a  hare :"  It  was  holden 
bad,  as  the  words  of  the  statute  are  prohibitory 
againat  keeping  or  using  a  gun,  and  not  against 
killing,  &c.     Rex  ▼.  Morgan,  9  Chit.  56S. 

On  a  oouTiction  against  a  common  carrier,  under 
the  5  Anne,  c.  14,  s.  2,  for  having  game  in  his  pos- 
session at  euch :  Held,  first,  that  it  was  unnecessary 
for  the  conviction  to  negative  the  defendant's  qua- 
lification to  kill  game ;  and,  secondly,  that  it  was 
not  essential  to  aver  he  had  them  in  his  possession 
knowingly.  Rix  v.  Mar$k,  2  B.  &  C.  717,  s.  c.  4 
D.  &  R.  260. 

The  indictment  under  57  Geo.  3,  c.  90,  charging 
a  party  with  having  entered  into  a  forest,  cbsse, 
&c.,  with  intent  to  destroy  game,  and  being  found 
armed  in  the  night,  muM,  in  some  way  or  other, 
particularise  the  place.  Rex  v.  Ridley,  1  R.  &  R. 
C.C.R.  515. 

A  person  convicted  under  57  Geo.  3,  c.  90,  of 
being  found  armed  in  the  night  in  a  foreat,  chase, 
parkf  wood,  or  plantation,  may  be  sentenced  to 
hard  labour  by  3  Geo.  4,  c.  1 14,  for  all  these  places 
are  either  open  or  inclosed  ground.  Rex  v.  PanJk- 
kunt,  1  R.  &  R.  C.C.R.  503. 


GAMING. 


[See  Bill  op  Exchanob,  Horse-Racb,  FRAcnoB, 
and  Stakeholder.] 

'  It  is,  at  common  law,  an  indictable  offence  to  keep 
and  maintain  a  common  gaming  table  for  gain  and 
profit ;  the  game  of  "  rouge  et  noir**  is  illegal.  Rex 
V.  Rogier,  1  B.  &  C.  272,  s.  c.  2  D.  &  R.  431. 

Under  the  penal  statute,  9  Anne,  c.  14,  enacting 
penalties  sgainst  gsmbling,  and  giving  half  the 
penalty  to  the  poor  of  the  parish  in  which  the  offence 
IS  committed,  a  declaration,  stating  that  W,  at 
the  parish  of  St.  J,  in  the  county  of  M,  at  one 
sitting,  by  playing  at  &c.,  lost  to  T,  25/.,  and  then 
and  there  paid  the  same  to  T,  is  sufficiently  certain. 

Semble,  As  to  the  sllegatlon  of  the  parish,  slthough 
it  appear  aliunde,  that  there  waa  another  parish  of 
St.  J,  in  the  county  of  M,  st  all  eventa  such  objec- 
tion, if  sustained,  should  be  taken  before,  and  is  bad 
after  verdict,  and  the  parish  entitled  under  the  act 
may  recover  half  the  penalty  from  the  plaintiff. 

From  the  allegation  that  "  W,  by  playing,  lost  to 
T,"  it  is  a  necessary  implication,  that  W  was 
playing  with  T,  in  a  case  where  the  ststement  of 
fscts  excludes  the  supposition  of  a  loss  by  betting. 
Taylor  v.  WHlant,  1  Bligh,  N.S.  414,  s.  c.  3  Bing. 
449. 

The  parish  where  the  offence  was  committed  sre 
entitled  to  one  moiety  of  the  sum  recovered,  without 
deducting  costs.    WUlant  v.  Taylor,  7  B.  &  C.  111. 


GAVELKIND. 

One  of  several  co-heirs  tn  gavelkind,  may  distrain 
for  rent  due  to  him  and  the  rest,  without  an  expren 
authority  from  the  others.  Leigh  ;r»  Shepherd,  5 
B.  Mo.  297,  s.  c  2  B.  &  B.  465. 

Money  produced  by  the  sale  of  gavelkind  lands, 
and  impressed  with  a  truat  to  be  laid  out  in  the 
purchase  of  lends,  does  not  partake  of  the  nature  of 
gavelkind  lands,  but,  upon  the  death  and  intestacy 
of  the  person  entitled  to  it,  will  descend  to  the  heir- 
at-law.    Hougham  v.  Sandyt,  6  Law  J,  Cbanc.671. 


GIFT. 


Where  A  deposited  a  sum  of  monev  for  the  pur- 
pose of  purchasing  C's  promotion  in  the  army,  and 
it  remained  unapplied  until  A's  death,  when  C's 
health  compelled  him  to  quit  the  army :  Held,  that 
C  was  entitled  to  have  the  deposit  paid  over  to  hia, 
though  it  was  not  Uid  out  as  the  donor  directed* 
Leehe  ▼.  Kilmorey,  1  Turn.  207. 

In  cssee  of  parent  snd  child,  gosrdiaa  and  ward, 
trustee  and  eeetui  qui  trust,  &o.  courts  of  equity, 
although  in  general,  they  will  not  disturb  the  enjoy- 
ment of  benefita  oonferred  by  acts  purely  voluntsry, 
will  regsrd  the  gifts  of  the  latter,  made  without 
consideration,  with  much  jealousy  j  but  where  the 
psrties  stsnd  in  the  relation  of  attorney  and  client,  so 
immediately  is  the  former  under  the  eye  of  the 
Courts,  and  so  anxiously  do  they  watch  the  interests 
of  the  Istter,  tlist  slthough  theyoluotsiy  gift  of  tho 
client  may  be  supported,  it  is  so  indispensably  ne- 
ceasaiy  to  abew  it  to  be  bondjide,  and  nee  from  the 
imputation  of  any  of  the  above  objeetioDs,  ss  Co 
render  it  in  some  eort  essentisl  to  its  vaiidi^  and 
stability,  that  some  other  professional  man  than  the 
the  donee,  should  have  the  conduct  of  it,  or  at  least, 
that  aome  indifferent  third  person  sbonld  be  privy 
to  the  whole  transaction. 

Where  the  relation  between  the  parties  was  thst 
of  attorney  and  client,  as  well  as  of  fumsi  gnardisa 
and  ward,  and  there  were  strong  circomstaaoee  d 
authority  to  shew  that  the  defendant  was  unworthy 
of  the  credit  snd  kindness  intended^^Tbe  Court 
determined,  that  a  voluntary  gift  to  the  wife,  of  a 
considerable  snnuity,  effected  by  undue  inflaenoe 
of  the  husband,  was  equslly  within  the  principle ; 
snd  continued  an  injunction  which  had  been  ob- 
tained against  an  action  on  the  annoi^  deed.  God* 
dard  V.  CarUtU,  9  Price,  169. 


GLASS. 


By  the  6  Geo.  4,  o.  117,  a.  8,  manufacturers  of 
glsss  are  directed  to  unstop  their  glass-pots  st  one 
and  the  ssme  time,  snd  to  work  out  the  whole  of 
the  msterials  of  the  pots  constituting  that  journey 
on  or  before  six  o'clock  of  Saturday  evening  ;  the 
section  then  provides,  that,  upon  a  notice  given  for 
that  purpose,  the  manufacturer  may  lade  Uie  mate- 
rials which  may  remain  in  the  pots,  sfter  he  shall 
hsve  ceased  to  work  out  any  wares  therefrom,  snd 
the  gauged  weight  of  such  msterials  shsll  be  de- 
ducted from  the  doty  cbsrgeable  on  the  gauge  of 
the  full  pot :  Held,  that  the  lading  out  cau  only  take 
place  st  the  termination  of  a  journey,  and  that  if 
laded  out  during  a  journey,  the  manufacturer  ia  en- 
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titled  to  no  deductioii,  but  is  Kable  to  tBe  fall  duty, 
unless  be  shew  that  when  the  Journey  is  finished, 
the  materials  so  laded  oat  remained  in  specie,  or 
were  pot  into  another  pot,  as  an  oTertaker,  so  that 
the  duty  would  be  paicL  Attorney  Oenerat  r.  Bell, 
2  Y.  &  J.  431. 


GOODS  SOLD  AND  DELIVERED. 

[See  Vendor  and  Purchaser,  and  Frauds, 
.  Statute  of.] 


GRANT. 


A  g^nt  of  a  rent  charge  upon  particular  lands, 
in  consideration  of  an  intended  marriage,  is,  in 
equity,  if  the  grantor  be  evicted  from  the  partioular 
lands,  a  generiA  agreement  to  grant  a  rent-charge  of 
that  amount,  to  be  issuing  out  of  some  lands.  Corbet 
T.  Corbet,  2  Law  J.  Cbano.  108,  s.  c  1  S.  &  3.  6ft, 

T  being  seised  of  the  manor  of  F,  and  the  demesne 
lands  thereunto  belonging,  in  fee,  and  all  the  coal 
mines  lying  under  the  manor,  enfeoffed  E  (among 
other  premises)  with  several  closes,  with  a  proriso 
saving  and  excepting  unto  the  said  T,  his  heirs  and 
assigns,  all  tithes  of  com  and  grain  arising  or  accru- 
ing within  the  said  several  closes,  and  all  coals  in 
all  or  any  of  the  said  lands  and  premises,  together 
with  free  liberty  for  them,  (the  said  T,  and  hie 
heirs  and  assigns,  and  servants,)  from  time  to  time, 
and  at  all  times  thereafter  daring  the  time  that  the 
said  T  and  his  heirs  should  continue  owners  and 
proprietors  of  the  demesne  lands  of  F,  to  sink  or 
dig  pits,  or  otherwise  to  sough  and  get  coals,  in  all 
and  every  the  said  lands,  and  to  .sell  and  carry  away 
the  aame  with  carts,  or  otherwise  dispose  of  the 
same  coals,at  his  and  tbeir  wills  and  pleasures,  he,  the 
said  T,  from  time  to  time  giving  and  paying  unto 
"E  sufficient  satisfaction  for  such  damages  as  the 
said  £  should  sustain  by  reason  of  the  digging, 
sinking  of  pits,  and  carrying  away  the  said  coala, 
as  two  persons,  being  indifferently  chosen,  should 
award  and  think  fit  to  be  paid.  By  virtue  thereof, 
the  said  T  (continuing  owner  of  the  demesne  lands 
of  the  manor  of  F,  and  entitled  to  the  coals  in  &e.) 
dying,  the  said  demesne  lands  became  vested  in  W 
D,  who,  by  lease  and  release,  in  consideration  of  a 
certain  sum,  conveyed  the  manor  of  F,  and  its  de- 
mesne lands,  with  its  rights  and  appurtenances,  and 
all  the  coal  mines  in  or  under  the  said  closes  in 
question,  to  J  A,  in  fee:  Held,  that  under  the  ge- 
neral exception  and  reservation  contained  in  the 
grant,  the  coals  remained  in  the  feoffor ;  and  there- 
fon,  the  defendant,  as  purchaser,  was  entitled  to 
the  coals ;  and  if  he  was  not  entitled  to  the  inciden- 
tal right  of  getting  them,  he  was  entitled  to  the 
liberty  expressly  reserved  by  the  feoffment,  because 
the  defendant,- to  whom  the  coals  belonged,  was  also 
owner  of  the  demesne ;  and  though  they  did  not 
come  to  him  by  descent,  yet  that  the  liberty  was 
not  confined  to  those  who  took  by  descent,  but 
enured  also  to  those  who  took  by  purchase.  T%« 
Earl  of  Cardigan  v.  Amutage,  2  B.  8c  C.  197,  s.  c. 
3  D.  &  R.  414. 

Where  it  appeared  that  fishermen  had  been  used, 
for  above  twenty  years,  to  land  and  pull  their  nets 
on  certain  parts  of  the  banka  called  Fellings,  which 
they  bad  also  occasionally  sloped  andlevelled :  Held, 


that  the  acts  being  such  as  oonld  searoely  have  ttkea 
place  without  the  nrivity  of  the  owner,  the  judge 
properly  left  it  to  the  iuiy  to  presume  a  grant  from 
some  former  owner  of  the  soil.  Gray  v.  Bond,  5 
B.  Mo.  537,  a.  c.  «  6.  &  B.  6€r. 

Where,  on  the  dissolution  of  monasteries,  the 
possessions  of  an  abbey  came  to  the  Crown,  and  the 
Crown  subsequently  granted  all  the  tithes  jeariy 
renewing,  with  all  their  rights,  members,  and  ap- 
purtenances :  Held,  that  the  Crown  being  the  rector, 
or  in  loeo  reetoris,  the  tithes  g^nted  must  mean  die 
rectorial  tithes,  or  all  the  tithes  except  such  as  had 
been  withdrawn  by  an  endowment  for  the  minister ; 
but  royal  g^nts  being  strictly  construed,  the  Court 
would  not  hold  that  the  g^nt  extended  to  the  rectory, 
the  rectory  not  being  granted  in  express  terms. 
Governors  of  Lupton  School  v.  SearUtt,  f  Y.  &  J.  S30. 

The  title  of  a  portioner  must  be  proved  by  the 
grant,  or  there  must  be  such  an  excuse  for  its  non- 
production  aa  will  enable  the  Court  to  presume  its 
existence.  Woolley  v.  Piatt,  M'Clel.  473. 
^  Uninterrupted  possession,  or  the  enjoyment  of  a 
right  for  a  long  series  of  years,  is  sufficient  to  war« 
rant  a  jury  in  presuming  a  gntt  as  against  the 
Crown,  as  well  as  against  a  subject  Lopes  v.  An" 
drews,  5  Law  J.  K  Jft.  40. 

The  absence  of  recital  that  a  conveyance  ia  made 
in  consideration  of  love  and  affection  does  not  afford 
ground  to  presume  fraud,  when  the  g^ntor  is 
described  aa  a  relation,  and  the  conveyance,  in  the 
operative  part,  purports  to  be  made  for  love  and  affee* 
tion. 

The  purchase  of  areversion,  bv  a  nephew  from  an 
uncle  of  very  advanced  age,  for  a  price  grosaly 
inadequate,  the  deed  of  conveyance,  in  the  operative 
part,  but  not  in  the  recitals,  expressing  that  the 
grant  >p^a8  made  partly  in  oonaideration  of  love  and 
affection,  not  impeached  on  the  ground  of  fiaud 
under  the  circumstances. 

A  reversion,  valued  at  6,0002.  and  upwards,  in 
consideration  of  annuities  secured  to  be  paid  on  the 
lives  of  two  veiy  old  persons,  and  valued  at  less 
tbao  400/.  ia  conveyed  by  a  deed  executed  by  an 
uncle,  aged  80,  in  favour  of  a  nephew,  who  was  so 
described  in  the  deed.  There  was  no  recital  that 
blood  formed  a  part  of  the  eonaideration ;  but  in  the 
operative  part  of  the  deed  the  grant  ia  expressed  to 
be  made  in  consideration  "of  love  and  affection," 
as  well  as  the  annuities. 

The  grantor  had  previously'  made  a  valid  will, 
devising  the  reveraion  to  his  nephew,  the  grantee ; 
and  after  the  execution  of  the  will,  and  before  the 
grant,  had  sold  part  of  the  reveraion,  and  received 
ihe  price.  The  attoniey  (a  stranger  to  both  parties) 
•  who  drew  the  will  upon  his  own  suggestion,  but  by 
the  instructions  of  the  uncle,  and  the  deed  upon  the 
instruction  for  both  parties j  was  dead. 

The  deed  waa  executed  in  1773;  the  grantor  died 
in  1774,  leaving  an  heir,  who  died  in  1791,  not 
having  impeached  the  deed ;  in  1794,  the  heir  of  the 
heir  filed  a  bill  to  set  sside  the  deed,  on  the  g^ond 
of  fraud,  which  bill  was  dismissed  for  want  of  pro- 
•eentioa. 

In  181f  the  devisees  of  that  heir  filed  a  new  Ull 
for  the  same  purpose. 

Held,  That  the  description  of  the  party  as  a  re- 
lation was  equivalent  to  a  recital ;  that  the  making 
the  will  waa  evidence  of  the  truth  of  the 


354 


OUARANTI&->(CoNiT«ucno«-*NoTm  or  Memorahdvm). 


•don  of  lovo  and  ■fioetion ;  thftt  tbo  abMaoo  of  re- 
cital did  not  aibrd  raffidoDt  ground  to  prcMune 
firtod,  which  beiog  denied  by  the  anawer,  and  not 
prored  in  the  caoae,  no  iaaoe  ought  to  he  directed, 
•a  the  coart  of  eqoi^  had  before  it  aaffictent  evi* 
denoe  to  decide  the  caae ;  and  on  theee  grounda, 
and  under  theee  circumatancea,  that  the  eonvey- 
ance  waa  rightly  held  valid,  and  the  bill  properly 
diamiMed.     WhalUy  t.  Whulhy,  S  Bligh,  1. 

The  57  Geo.  S«  c.  Itf,  giTee  to  Greenwich  Hoa- 
pital  a  claim  of  5  per  cent.  "  upon  all  granta  what- 
aoever:"  Held,  that  the  generality  of  the  tenna 
ahoold  be  reatricted,  and  confined  to  remunerative 
granta  purely  naval. 

A  monition,  calling  upon  the  Hoapital  to  refund  tiha 
deduction,  upon  the  ground  of  ita  having  been  made 
in  a  caae  of  conjunct  expedition,  not  enforced,  ptr 
cmOagt  allowed.  Bpoty  in  tkg  PenimauUt,  1  Hag.  509. 


GUARANTIE. 

(A)  Construction. 

(B)  Note  or  Mcmorandom  within  thb 

Statute  of  Frauds. 

(C)  RioHTs,  Liabilities,  and  Rrmbdirs. 

(D)  Pleadings  and  Evidencb* 


(A)  Construction. 

It  is  undecided  whether  an  undertaking  by  the 
defendant,  in  consideration  that  the  plaintiffii  would 
diacount  a  bill  of  exchange  for  one  A  B,  that  he,  the 
defendant,  would  pay  to  them  anch  auma  of  money 
as  ahould  be  due  from  htm  to  A  B,  for  work  done  by 
A  B,  is  a  guarantie.  Pmrhm  v.  Meravie,  1 C.  &  P.  576. 
[Abbott] 

A  guarantie  in  these  terms, "  You  may  let  L  have 
coals  to  SOL,  for  which  I  will  be  answerable  at  any 
time,'*  is  not  a  continuing  guarantie.  Bovitt  v.  Tut' 
ngr,  f  Chit  f05. 

Where  a  lease  contained  a  covenant  by  A  B,  that 
if  the  tenant  did  not  pay  the  landlord  hia  rent  for 
forty  daya  afbir  it  became  due,  that  A  B  would  pay 
on  demand — the  landlord,  having  declared  generallv 
againat  A  B,  assining  for  breach,  rent-arrear, — it 
waa  holden,  that  A  B  waa  not  chargeable  until  after 
forty  daya,  and  demand  made.  SkkUwiM^  v*  Thw" 
tUion,  6  M.  &  S.  9. 

A  gave  B  the  following  guarantie,  "  I  have  given 
C  an  order  to  purchase  cotton,  and  as  it  may  be  to 
my  advantage  to  have  hia  bills  on  me  negotiated 
through  your  houae,  I  have  in  auch  case  to  request 
that  you  will  honour  hia  drafta  to  the  amount  of 
those  he  may  send  to  you  for  sale  on  my  account, 
and  I  engage  that  bis  bills  <m  me,  so  bnnsmitted, 
shall  be  regularly  accepted  and  paid  :"  Held,  that, 
under  this  guarantie,  B  was  justified  in  honouring 
C's  draft,  to  the  amount  of  a  bill  drawn  by  C  on  A, 
and  repreaented  by  C  to  B,  as  being  drawn  on 
account  of  A  ;  though  such  bill  was  in  fact  drawn 
by  C  on  hia  own  account.  Ogdtn  v.  AtjrinaU,  7  D« 
&  R.  657. 

An  attorney  in  London  advanced  to  a  young 
attorney  residing  in  the  country,  the  sum  of36L  to 
pay  for  hia  certificate,  &c.  Ine  latter,  with  aore- 
tiea,  gave  a  bond  to  the  former,  with  a  condition  that 
he  ^Uie  country  attomev)  would  pay  the  S6L  so 
advanced,  as  well  u  such  sums  of  money  as  ihonld 


become  due  to  the  London  attorney,  as  his  agent : 
but  the  sureties  were  not  to  be  liable  for  more  than 
1001.  At  the  end  of  three  yeara,  upwards  of  1001. 
was  due  to  the  London  attorney ;  but  more  than  364. 
had  been  paid  on  account :  The  Court  held,  that  the 
London  attorney  could  only  recover  64L  against  one 
of  the  aoretiea,  aa  being  the  amount  of  the  continuing 
guarantie.     Smith  v.  Daviu,  3  Liw  J.  K.B.  109. 

Where  an  agreement  for  tiie  letting  of  a  part  of  a 
houae  eontain^  a  daoae  "  that  the  plaintiff  ahould 
be  liable  only  to  the  aaid  rent  of  90L** — ^it  was  holden 
to  be  an  engagement  to  indemnify  againat  any 
other  rent;  hot  in  order  to  render  the  guarantor 
liable,  on  a  special  count  framed  on  the  indemni^, 
notice  muat  be  given  to  him  to  pav  the  rent,  thaogh 
the  plaintiff  may  recover  under  toe  money  counts. 
Evans  v.  Curtu,  S  C.  &  P.  S9d.  [Abbott] 

Where,  in  an  action  on  a  guarantie,  by  which  the 
defendant  undertook,  "in  consideration  of  the 
plaintifia'  giving  J  S  a  current  credit  for  silk,  on  the 
event  of  hia  failure,  to  make  good  any  lots  the 
plaintifia  might  suatain,  not  exceeding  400^" — and 
It  appeared  Uiat  the  plaintiffs  had  renewed  billa  of 
ezcoaoge  accepted  by  J  S,  without  giving  any 
notice  to  the  defendant,  and  without  hia  authority 
or  assent:  Held,  that  it  waa  unneceasary  to  give 
him  auch  notice ;  and  that  the  mere  renewal  of  the 
bills  coald  not  be  considered  aa  a  failure. 

A  applied  to  B  for  gooda ;  B  aaked  for  a  reference ; 
A  referred  him  to  C;  C,on  being  applied  to,  inquired 
the  amount  of  the  Order,  and  on  what  terms  the  goods 
were  to  be  lumished ;  and  on  being  told,  said  "  You 
may  send  them,  and  III  take  care  that  they  are  paid 
for  at  the  time."  He  waa  afterwards  written  to.  to 
accept  a  bill  for  the  amount ;  to  which  he  replied, 
that  he  was  not  in  the  habit  of  accepting  bills,  but 
that  the  money  would  be  paid  when  due.  After  thia 
B,  the  seller,  wrote  to  C  about  the  gooda,  and  apoke 
of  them  in  hia  letter  as  goods  which  C  had  '*  guaran- 
teed ;  and  the  attorney  of  B*a  assignees  (when  he 
had  become  bankrupt)  wrote  to  A  for  the  money, 
and  threatened  process ;  but  this  letter  was  a  circular, 
written  in  pursuance  of  a  list  made  out  for  him  by 

B,  and  without  any  knowledge  of  the  eirctnnsMnees 
under  which  the  debt  was  contracted :  Held,  that 
on  thia  evidence  C  waa  not  primarihr  liable,  but  only 
aa  a  guarantor  of  the  debt  of  A.    Atins  v.  SCerry,  3 

C.  &  P.  13a  [Best] 

A,  B,  and  C,  carried  on  business  aa  bankera.  S 
and  P  covenanted  by  deed,  that  they  or  one  of  thesi, 
would  pay  to  A,  B  and  C,the  survivor  or  survivors 
of  them,  &c.  all  auma  which,  until  a  specified  day, 
(which  was  the  end  of  the  term  of  the  partoerahip.) 
ahoold  become  due  from  S  to  A,  B  and  C,  the  sur- 
vivor or  survivors  of  them.  A  died,  having  be- 
queathed his  share  of  the  concern  to  his  execcton 
in  trust  for  his  children,  and  hia  executors  interfored 
in  the  management,  and  shared  in  the  profits  of  the 
bank,  which  continoed  to  be  carried  on  under 
the  same  firm  as  before :  Held,  that  the  deed  o( 

rtarantie  did  not  extend  to  cover  auma  advanced  to 
by  the  bank  after  A'a  death.  Pmnbtrttm  v.  Oahtt, 
6  liaw  J.  Chano.  35* 

(B)  Note  or  Memorandum  within  the 
Statute  of  Frauds. 

Where  a  deik  of  the  plaintiffs  wrote  a  memo- 
randum in  the  presenos  of  the  defondsnt,  that  tbo 
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defendant  had  called  to  tay,  that  he  would  be  re- 
apoDiible  for  the  plaintiff:  Held,  not  a  suflScient  un- 
dertaking by  the  99  Car.  9.  Diion  t,  Brocmjitid, 
%  Chit.  90d. 

An  iDstmment  signed,  and  dated,  and  containing 
the  following  words, — "  To  the  amount  of  100/.,  con- 
sider me  the  security  on  J  C's  account/'  was  held 
en  insufficient  memorandum  to  bind  the  defendant 
under  the  Statute  of  Frauds,  as  there  appeared  to  be 
no  consideration.  Jmikm»r,  Rtynoldi,  6  B.  Mo.  86, 
■.  c.  S  B.  &  B.  14. 

A  gusrantie  *'  sgreeing  to  become  surety  for  A  B, 
now  your  trsTeller,"  is  sufficient,  because  the  con- 
tinuing to  employ  him  is  the  consideration.  Byds 
▼.  Curtit,  8  D.  &  R.  69. 

Where  goods  had  been  ahipped  by  the  plaintiff  to 
R  S,  and  the  plaintiff  refused  to  deliver  the  bill  of 
Isding  to  him,  without  he  obtained  a  guarantie ; 
upon  which  the  defendant  enclosed  a  bill  accepted 
by  R  S  in  a  letter  to  the  defendant,  in  which  he 
atated,  that,  as  R  S  had  accepted  the  hilt,  be  gave 
fais  guarsntie  for  the  due  psyment  of  it,  in  esse  the 
bill  should  be  dishonoured :  Adjudged,  that  the 
oonsideration  was  sufficiently  ezprsesed  in  the 
guarantie.     Bothm  r,  CampbeU,  8  Taunt.  679. 

Where  it  appeared  on  the  face  of  a  guarantie  of 
n  bill  of  ezchanee,  that  it  was  given  to  secure  the 
psyment  of  the  hidf  of  the  freight  of  a  ahip  chartered 
by  the  plaintiff  to  a  third  person :  Held,  that  the  con- 
Bideration  waa  aufficiently  expressed.  Pace  v.  Marth, 
1  Law  J.  C.P.  69,  s.  c.  1  Bing.  916,  s.  c.  8  B  Mo.  59. 
A  guarantie  framed  in  these  words — '*  I  under- 
take to  guarantee  to  you,  (the  plaintiff,  assignee  of 
a  bankrupt)  the  payment  of  100/.  now  due  to  the 
estate  of  u,  a  bankrupt,  from  W,  for  articles  which 
bsTe  been  delivered  to  him,  for  the  use  of  his  trade 
or  business,  as  &c.— so  that  this  my  guarantie  shall 
not  be  put  in  force  against  me,  for  that  sum,  for  two 
whole  yesrs  from  the  date  hereof,"^is  sufficient,  if 
the  defendant  in  a  letter  recognize  the  guarantie, 
and  requewt  forbearance  to  W,  as  the  correspondence 
and  guarantie  constitute  a  aufficient  consideration 
vrithin  the  99  Car.  9,  although  no  specific  consider- 
ation appear  on  the  face  of  the  guarantie.  Coe  v. 
Jhiffietd,  7  B.  Mo.  959. 

(C)  Rights,  Liabilities,  and  Remedies. 

A  factor  who  has  entered  into  a  contract  of  gua- 
rantie. is  entitled  to  his  commission  immediately  on 
bia  effiscting  the  ssle,  and  not  in  respect  of  the  event, 
which  is  merely  collateral :  Held,  therefore,  on 
error,  that  a  declaration  in  indibitatu*  a$sumpiit,  for 
comraissioD  due  for  having  guaranteed  the  payment 
of  goods  sold  by  him  as  the  factor  or  agent,  to 
thii^  persons  at  his  request,  was  sufficient  ai^er 
verdict.  Solly  v.  H^stss,  8  Taunt.  371,  8.e.  9  B. 
Mo.  490. 

A  party,  by  permitting  a  guarmnlie  to  rsmain 
dormant  an  unreasonable  time,  divests  himself  of 
the  right  of  calling  upon  the  surety  for  payment ; 
as,  where  A  and  B  undertook  to  indorse  any  bill  or 
bilb  S  might  give  F,  in  part  payment  of  an  order 
for  lace,  which  was  then  being  executed  for  him, 
end  the  goods  were  delivered  to  S,  who  accepted  a 
bill  at  eighteen  months  dste,  which  the  plaintiff  re- 
tained, without  making  any  application  to  the  de- 
fendants to  indorse  it,  for  the  space  of  seventeen 
months,  which  waa  a  few  days  previous  to  S  becom- 


ing insolvent :  Held,  that  to  make  the  surety  IMile, 
the  demand  must  be  msde  within  a  convenient  and 
reasonsble  time ;  and  that,  the  plaintifb  having  for- 
borne to  demand  the  indoraement  for  aeventeen 
months,  and  not  nntil  S  had  become  iniolvent,  tbey 
were  not  entitled  to  the  benefit  of  the  guarantit. 
Payne  Y.  Ivet,  3  D.  (k  R.  664. 

The  guarantie  for  the  performance  of  a  oontnct, 
to  be  afterwards  entered  into,  will  bind  the  guaran- 
tor, though  the  contract  contain  an  agreement  for 
liquidated  damaga,  to  be  paid  by  the  prinoipaL 
Mount  V.  Bolt,  4  Law  J.  K.B.  69. 

The  defendant  had  originally  given  his  acceptance 
to  A  B  as  sn  accommodation,  and  aoeurity  for  two 
acoeptancesof  plaintiff,  and  which  were  subsequently 
paid,  but  in  fact  thjB  debt  continued,  the  bills  being 
paid  by  money  raised  upon  new  acceptances  of  the 
plaintiff,  which  the  defendant  knew,  and  did  not  call 
tor  his  own  bill  to  be  given  op  :  Held,  that  it  must 
be  presumed  he  allowed  it  to  remain  as  a  security 
for  the  subsequent  scceptances.  Woodroffe  v.  Hayne, 
1  C.  &  P.  600.  [Best] 

A  person  gave  a  guarantie  to  be  answerable  for 
^900  worth  of  iron.  It  was  afterwarda  discovered, 
that  the  vendors  snd  the  vendee,  before  the  guarantie 
was  given,  had  entered  into  a  private  bargain,  that 
the  vendee  should  pay  a  greater  sum  than  the  m^- 
ket  price  for  the  iron,  as  it  was  delivered,  and  that 
the  excess  should  go  in  liquidation  of  an  old  debt 
due  to  one  of  the  vendors :  The  Court  held,  that  the 
agreement  was  s  frsud  on  the  surety,  snd  vitiated 
the  guarantie.  Pideoek  v.  Biihap,  3  Law  J.  K.B . 
109,  a.  c.  3  B.  &  C.  605,  s.  c.  5  O.  &  R.  505. 

A  person  who  guarantees  the  payment  of  a  bill 
of  exchange,  is  liable,  although  he  has  not  received 
notice  of  ue  non-payment,  where  the  insolvency  of 
the  principsl  takes  plsce  before  the  bill  arrives  at 
maturity.  Holbrow  v.  Wilkitu,  1  Law  J.  K.B.  11, 
s.  c.  9  D.  &  R.  59,  s.  c.  1  B.  &  C.  10. 

An  action  liea  against  a  guarantor,  in  the  absence 
of  a  demsnd,  and  a  refusal  from  the  principal. 
LilUy  V.  Hewitt,  1 1  Price,  494 :  s.  P.  Magor  r, 
Wilkes,  5  Law  J.  K.B.  308;  Atkhuon  v.  Carter,  9 
Chit.  403. 

A  party  who  has  become  a  gusrantor  for  the  debt 
of  a  third  person,  may  be  arrested  and  held  to  bsil 
on  the  common  affidavit.  Cape  v.  Joaeph,  9  Price, 
155. 

A  partner  may  give  a  guarantie  where  the  obli- 
gation has  reference  to  business  connected  with 
the  partnership,  and  where  the  guarantie  is  notified 
to  the  firm,  and  they  do  not  dissent  from  it.  Ex 
parte  Nolte,  9  G.  &  J.  995. 

A  creditor,  pending  an  action  on  a  guarantie 
against  a  surety,  who  contests  the  question  of  his 
liability,  proves  the  debt  under  a  commission  of 
bankrupt  against  the  principal  debtor,  and,  by  bia 
signature,  enables  the  bankrupt  to  obtain  his  certi- 
ficate, though  the  surety  had  given  him  notice  not 
to  sign  it;  the  sure^  is  not  thereby  discharged 
from  hislisbility  on  the  guarantie.  Brown  v.  Carr, 
9  Ruas.  600. 

A  gusrantie  was  given  to  the  junior  member  of  a 
banking  concern  for  the  payment  of  a  sum  of  money 
to  be  advanced.  The  money  was  taken  from  the 
psrtnenhip  funds,  and  the  borrower  made  a  debtor 
m  their  books :  The  Court  held,  that  the  junior 
partner  could  not  maintain  an  aotioB  in  his  own 
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onM  on  the  gaartntie.  Carrett  r,  HandUy,  S 
Ltw  J.  K.B.  47.  t.  c  5  B.  &  C.  46t,  s.  c  5  D.  & 
R.  519,  s.  c.  1  C.  &  P.  483. 

A  guinuatie  giTen  for  the  benefit  of  seTenl  |»rt- 
nera,  waay  be  sued  on  bj  the  fiim,  althongh  given 
peraonally  end  individoallj  to  only  one  of  them. 
GarrHt  w,  HandUy,  4  B.  &  C  664,  8.  c.  7  D.  Ac  R. 
144. 

(D)  PlKADINOS  AMD  EVIDBNOB. 

In  an  action  on  a  guarantie  for  the  payment  of 
work  and  labour,  the  Court  held,  that  the  plaintiff 
might  retort  to  the  common  counts,  if  he  oould  make 
out  the  defendant's  liability  as  principal.  Edge  ▼. 
Frott,  4  P.  &  R.  245. 

A  guarantie  for  goods,  addressed  to  one  of  two 
partners,  may  be  declared  on,  as  given  to  both,  if  it 
appear  that  the  partner  to  whom  it  was  addressed 
did  not  carry  on  any  separate  business. 

A  guarantie  not  addressed  to  any  one,  must  be 
declared  on  as  giren  to  the  party  to  whom  or  for 
whose  use  it  was  delivered.  Wallon  r.  Dodtan,  5 
C.  &  P.  161.  [Gaselee] 

In  an  action  on  a  guarantie  to  pay,  in  case  the 
priucipal  should  not,  it  is  not  necessary  to  set  out 
the  contingency  tbst  the  principal  should  not  pay — 
that  being  an  implied  exception  in  the  law,  from 
the  nature  of  a  guarantie.  Nor,  in  such  an  action, 
is  it  necessary  to  prove  a  demand  of  payment  from 
the  principal,  unless  the  making  of  such  a  demand 
were  a  par.t  of  the  contract.  Mayor  ▼.  Wilkes,  5 
Law  J.  K.B.  308;  aud  see  LilUy  v.  Hewitt,  11 
Price,  494,  ante  (C). 

In  an  action  on  a  gnaraotie,  notice  of  non-payment 
by  principal,  or  demand  on  surety,  need  not  be 
averred  or  proved.  Atkinson  v.  Carter,  t  Chit.  405. 

On  a  guarantie  to  "  make  provision  for  the  re* 
payment"  of  a  sum  lent  to  a  third  person,  the  plain* 
tiff,  in  an  action  on  that  guarantie,  must  give  some 

}>roof  that  no  provision  has  been  made  by  the  de- 
endant;  but  slight  proof  will  avail.  Garrett  r. 
Handley,  1  C.  &  P.  fl7.  [Abbott] 

Variance  between  declaration  and  proof. — ^The 
plaintiff  declared  on  a  guarantie  by  the  defendant  to 
pay  for  coals  supplied  to  N  H,  in  case  N  H  should 
not  pay  the  same  within  one  month  after  the  expi- 
ration of  a  credit  of  two  months  from  the  delivery. 
The  evidence  was,  that  the  coals  were  delivered 
daily,  and  that  at  the  end  of  each  month  N  H  gave 
bis  acceptance  at  two  months  date  for  the  month's 
supply :  Held,  that  this  was  a  credit  at  variance 
with  that  stipulated  for  by  the  guarantie,  and  that 
the  durety  was  thereby  discharged.  HaU  v.  HadUy, 
6  Law  J.  C.P.  S16,  s.  o.  5  Bing.  54,  s.  o.  2M.&P. 
156. 


GUARDIAN  AND  WARD. 

Directions  for  appointing  a  guardian  of  an  infiint, 
though  usually  applied  for  Sy  petition,  may  be  given 

at  the  hearing  of^  the  cause.     Bradshav  v. ,  2 

Law  J.  Cbano.  79. 

Guardian  appointed  without  a  reference.  In  re 
Jones,  1  Ru8s«  478. 

Guardians  appointed  by  Chaneeiy  most  reside 
within  the  jurisdiction  of  the  Court.  Lt^gan  v. 
Fotrllf,  5  Law  J.  Chane.  152,  ■•  o.  1  Jac.  195. 

A  settlement  being  made  on  an  infant  (whose 


father  was  dead),  on  eondition  of  her  being  under 
the  care  of  the  settlor,  it  wss  referred  to  the  Master, 
to  consider  whether  he  should  be  appointed  guar- 
dian, taking  the  lettlement  into  consideration.  Fag^ 
fumi  V.  SeUnfti,  1  Jac.  t68. 

TheCourtcannot  remove  a  testamentary  guardian^ 
but  will  appoint  a  proper  person  to  superintend  the 
msintenance  and  education  of  the  infant.  In^ Aoai 
T.  Biekerdike,  6  Mad.  275. 

Where  two  guardiana  are  appointed,  and  one  of 
them  dies,  there  must  be  a  new  appointment.  Brad- 
shaw  T.  Bradshato,  1  Russ.  528. 

Where  a  defendant  is  the  guardian  of  an  infant, 
and  being  a  co-defendant,  puts  in  a  joint  answer,  it 
is  sufficient  ifhe  sign  it  once.  Anon,  2  J.  &  W.  555, 

Where  a  ward,  after  he  has  attained  full  age,  per- 
mits his  guardian  to  continue  managing  the  property, 
at  the  request  of  the  ward,  and  before  the  account  of 
his  receipts  and  payments  during  the  minority  are 
settled,  it  is,  as  to  Uie  property,  a  continuance  of  the 
'guardianship ;  and  he  must,  on  the  same  principle, 
account  as  if  they  were  transactions  during  the  mi- 
nority. An  injunction,  under  these  circumstances, 
was  granted,  on  terms,  to  restrain  proceedinga  in  an 
action  by  the  guardian  to  recover  the  balance  claimed 
by  him,  on  account  of  transactions  after  his  ward 
came  of  age.  Mellish  v.  MeUisk,  1  Law  J.  Chano. 
52,  120.  s.  c.  1  S.  &  S.  158. 

If  an  infant  female  attempts  an  elopement  with  a 
person  disapproved  of  by  those  under  whose  guar- 
dianship her  property  is,  the  guardians  are  perfectly 
justified  in  preventing  such  elopement. 

So  they  are  justified  in  stopping  her  clothes. 
Barker  v.  Taylor,  1  C.  &  P.  101.  [Park] 

The  guardians  of  a  young  lady  directed  her 
teacher  not  to  permit  her  to  visit  a  relation,  who  was 
a  tavern-keeper.  The  young  lady  went  to  his  house 
to  spend  an  evening  at  Christmss,  when  the  guardians 
sent  two  police  officers  to  bring  her  awsy.  The 
tavern-keeper  refused  to  let  her  go,  and  brought  an 
action  of  trespass  sgainst  the  officers.  They  pleaded 
the  general  issue,  and  a  verdict  was  given  for  a£20. 
The  Court  held,  that  the  damages  were  exoesaive, 
and  that,  if  the  facts  hsd  been  pleaded  in  justification, 
they  thought  that  there  would  have  been  an  answer 
to  the  action.  Fleming  v.  Pratt,  1  Law  J.  K.B.  195. 


GUNPOWDER. 

It  is  dottbCfnl  whether  the  11th  seotioii  of  the 
statute  12  Geo.  5,  c.  16,  which  prohibits  the  keeping 
of  mora  then  a  specified  quantity  of  gunpowder, 
within  certain  limits  there  nsmed,  is  applieahle 
whera  gunpowder  has  been  seised  and  depoated  §ot 
security  within  those  limits.  Rex  v.  Bmuchamp,  5 
Law  J.  K.B.  66. 


HABEAS  CORPUS. 


(A)  Wrbrb  and  now  graiitbd. 


B I  Return  to. 


s; 


DiSOHARGB  UKDER. 


(A)  Whbeb  and  now  granted. 

An  habeas  eorjms  eum  eausd,  is  not  svstninable  to 
remove  proceedings  from  an  inferior  court,  naloM  it 
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appears  that  the  defendant  is  actually  or  Wrtaalljr 
in  custody.  Mitchell  v,  MitehtMon,  1  B.  &  C.  513, 
8.  c.  2  D.  &  R.  7t9 :  s.  p.  PaltMrr.  Forsyth,  3  Law 
J.  K.B.  360,  s.  c.  4  B.  &  C.  401,  s.  c.  6  P.  &  R. 

Neither  at  oottmon  law,  nor  under  the  31  Car.  9; 
c.  9,  does  the  writ  of  habeas  ctnyut  issoe  as  a  matted 
of  eonrae,  in  the  first  instance ;  hnt  the  appHoation 
most  be  grounded  on  affidsrit,  and  then,  whether 
the  writ  shall  or  shall  not  iasoe,  is  in  the  discretion 
of  the  Court.     lUx  ▼.  Hohhause,  i  Chit.  207. 

llie  writ  of  habeai  eorpus  ad  sul^fkiendum  ought 
not  to  be  issaed  as  of  course^  but  obtained  bj  motion 
to  the  Court,  or  by  spplioation  to  a  judge  in  ▼aoa- 
tion.     Anon^  2  Law  J .  G.P.  1 1 . 

A  habeas  eorfmt  does  not  He  to  remore  prisoners 
of  war.     Anon.  9  Keo%  473. 

The  Court  of  Exchequer  will  not  grant  a  habea$ 
corpus  to  enable  a  defendant  in  an  inronnation,  who 
is  confiDed  in  a  eovintry  prison,  under  sentence  of 
another  court  for  a  libel,  to  attend  at  Westninster 
in  person,  to  conduct  bis  own  defence  ;  he  should 
apply  to  the  Court  by  whom  the  sentence  waspsssed. 
Attorney  General  v.  Hunt,  9  Price,  147. 

The  Court  hss  not  power  to  bring  np  a  person 
confined  in  the  house  of  c(»Teotion  on  a  criminal 
prosecution,  that  he  tsmj  be  charged  in  the  custody 
of  the  marshal  upon  a  bailable  writ,  and  be  recom* 
nitted  to  his  fbrmer  custody.  Guf  Arte  v.  Ford,  f 
Law  J.  K.B.  169,  s.  o.  4  D.  &  R.  971. 

The  Court  will  not  gn^nt  a  hiAeas  eorjms  to  take 
a  person  out  of  a  prison,  to  go  before  an  arbitrator 
to  give  evidence  in  a  matter  of  arbitration.  Ex  farte 
Greivet,  3  Law  J.  K.B.  106. 

Yfh&a  the  Court  o(  King's  Bench  grant  a  habeas 
eerjna  that  a  prisoner  s&ay  be  admitted  to  bail  for  a 
eriine,  they  always  direct  a  c«rti(yrart  to  issue,  to 
bring  the  deposl  tions  into  fhvi  court  Rtx  ▼.  Gittus, 
3LawJ.  K.B.55. 

A  plaintiir  and  defendant  will  not  be  allowed  to 
coUuae  together,  to  remove  the  defendaivt  from  the 
prison  of  a  court  of  inferior  jurisdiction)  into  that  of 
the  Court  of  King's  Bench,  as  thereby  other  peraona 
nay  be  piejudioed.  GoodfettoiD  r.  &Bume,  9  Law 
J.  K.B.  113. 

A  habeas  earpue  does  not  lie  where  the  psrty  does 
not  ssy  that  he  is  detained  againat his  consent;  snd, 
therefore,  was  refused  to  diaohsrge  an  apprentice 
who  had  been  impressed  from  a  king's  ship,  on  the 
ground  that  there  was  no  such  allegation  by  the  ap- 
prentice.   Ex  parte  Groeot,  5  D.  &  R.  610. 

If  a  writ  of  habeas  corpus  be  granted,  on  the  ground 
that  the  psrty  has  been  illegally  committed  by  a 
iDsgistratev  the  judge  will  not  make  it  a  part  of  the 
rale  for  issuing  the  writ,  that  the  party  shsll  jDot 
bring  sn  aetion  against  the  magistrate.  Ex  parte 
Hill,  3  C.  ft  P.  995.  {Tenterden] 

(B)  Return  to. 

An  under^sberifl^,  who,  to  his  return  to  s  habeas 
corpus  for  bringit>g  the  body  of  a  debtor  on  another 
matter,  had  annexed  the  original  writ,  was  excused 
ttom  returning  the  writ,  on  acknowledging  that  he 
had  the  defendant  once  in  his  custody,  and  that  he 
was  at  large.  Ex  parte  the  Sherif  of  Worcestershire, 
1  Lew  J.  K.B.  35. 

The  return  to  a  writ  of  habeas  corpus,  assigning  sa 
a  cause  for  the  prisoner's  detentien-^first,  a  eonrie- 
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tion  for  smuggling,  and  second,  a  desertion  Atom  the 
nary — ^is  not  impeachable  by  aflidarit  shewing, 
either  that  the  prisoner  never  bad  been  a  seaman  in 
his  Majesty's  navy,  or  that,  supposing  him  in  fact 
a  seaman,  he  had  been  illegally  impressed  in  the 
first  instance.    Rex  v.  Rogers,  3  D.  &  R.  607. 

On  the  return  of  a  by-law  to  a  habeas  corpus  cum 
catud,  a  procedendo  cannot  be  awarded  to  any  cor* 
pontion,  unleaa  it  be  the  Corporation  of  Londoui 
Rex  v»  tho  CluamberiaiH  of  Worcester,  9  Ken.  469, 
S.  c.  9  Burr.  775. 

Where  a  habeas  corpus  issues  at  common  law,  the 
prisoner  mayj  nnder  the  56  Geo.  3,  o.  100,  contro- 
vert the  trdtJik  of  the  return.  Ex  parte  Beeching,  4 
B.  &  C.  136,  a.  c.  6  D.  &  R.  909. 

(C)   DiSOHAROB  UNDER. 

A  defendant  having  published  a  libel  upon  the 
House  of  Commons,  and  the  House  having  voted 
hfm  gniTtr  of  a  breach  of  their  privileges,  and  ac- 
cordingly ordered  him  to  be  committed  to  Newgate, 
during  their  pleasure ;  and  the  Speaker's  warrant 
being  returned  into  the  Court  of  K.B«,  upon  a 
habeas  corpus  sued  out  by  the  defendant,  die  Court 
refused  to  discharge  him  out  of  custody.  Rex  v. 
Ilitbhouse,  9  Chit.  907. 

Where  the  crew  of  a  ship  suspected  to  be  a  smug- 
gler had  been  taken  into  custody  after  an  engage- 
ment with  a  revenue  cutter,  and  were  put  on  board 
a  king's  vessel,  and  detained  fourteen  days  without 
anv  warrant,  and  were  afterwards  brought  up  by 
habeas  corpus  to  be  dischsrged,  the  Court  refused  to 
dischsrge  them,  as  it  appeared  from  the  return,  that 
there  was-  cause  to  suspect  them  of  felony,  but 
ordered  them  to  be  committed  to  the  custody  of  the 
marshal  of  the  Marshalsea,  in  order  that  they  might 
be  taken  before  a  competent  tribunal,  to  be  dealt 
with  according  to  law.  Ex  parte  Krans,  1  B.  &  C. 
958,8.  c.9  D.&  R.  411. 

If  a  defendant  is  brought  into  court  under  a  habeas 
corpus,  to  be  charged  in  execution,  his  bail  camiot 
justify-;  as  the  defendant  must  virtually  be  consi* 
dered  as  charged  in  execution.  Bircham  v.  Chambers, 
4  Law  J.  C.P.  149. 


HACKNEY  COACHES. 

A  conviction,  by  the  commissioners  of  hackney 
coaches,  on  an  information  charging  the  defendant, 
ia  a  ooach^master,  with  driting  and  letting  to  hire  a 
Coach  and  two  horses,  within  toe  bills  of  mortality, 
and  upon  the  paved  streets  of  London  and  West- 
minster, cannot  be  supported  under  any  of  the  sta- 
tutes by  which  hackney  cosehes  are  licensed,  as  it 
was  not  slleged  to  be  a  hackney  coach ;  and  the 
offence  bv  those  statutes  is,  to  ply  or  presome  t6 
drive  for  hire,  which  cannot  spply  to  stage  coaches 
tsking  up  or  setting  down  passengers.  Where, 
therefore,  the  owner  of  a  stage  coach,  licensed  to 
carry  passengers  between  London  and  Hammer- 
smith, wss  convicted  under  the  shove  information, 
for  taking  up  a  passenger  in  St.  Paul's  Churchyard, 
and  setting  him  down  at  Hyde  Park-comer :  Held, 
that  such  conviction  was  bad,  and  that  a  diatreas 
taken  by  virtue  of  it,  waa  altogether  void.  Cloud  v. 
Turfery,  3  Law  J.  C.P.  16,  a.  c,  9  Bing.  318,  s.  c- 
9  B.  Mo.  595. 
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Br  the  praMnt  gvnenl  law,  baokoejeoMbmen  in 
London  and  Westminster  and  tbe  saburbs,  may  take 
their  atanda  in  the  middle  of  anj  atreet  whioh  ia 
thirty  feet  wide  from  pavement  to  pavement. 

It  aeema  that  the  power  to  remove  atanda,  (io  the 
abaence  of  aoj  local  act,)  ia,  with  the  general  power, 
in  the  hackney  coach  commissiooera,  aabject  to  the 
approbation  of  the  Lord  Chaocellor,  the  two  Chief 
Joaticea,  and  the  Chief  Baron,  for  the  time  being. 

A  power  to  commissioners  in  a  local  act  to  "  direct" 
and  "  regulate"  hackney  coach  stands,  inolndes  a 
power  to  remoye  them  from  any  particular  place ; 
out  not  to  direct  them  to  any  other  out  of  their  own 
diatrict«  Hex  y.  RawlmtM,  5  Law  J.  M.Ct  16,  a.  e. 
6  B.  &  C.  t5,  a.  e.  9  D.  &  R.  7. 


HEIR. 

[See  Descent.] 
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HAWKERS  AND  PEDLARSw 

The  Hawkera  and  Pedlara  Act  eztenda  to  persona 
buying  hooka  in  ahecta,  and  making  them  up,  and 
then  going  from  London  into  the  country,  and  dia- 
poaing  thereof.     Moon  y.  Edwards,  S  Chit.  213. 

The  50  Geo.  3,  c.  41 ,  authorisea  the  manufacturer 
of  gooda,  wares,  and  merchandise,  to  yend  and 
hawk  them  in  those  pieces  enumerated  in  the  S3rd 
section.  But  where  a  hawker  aold  them  in  a  place 
not  mentioned  in  the  23rd  aection,  and  waa  conyicted 
in  the  penalty  of  iOl.  for  ezpoaing  gooda  to  aale 
without  obtaining  a  licence  for  that  purpose :  The 
Court  held,  that  the  defendant  was  guilty  of  an 
offence  againat  the  17th  aection,  and  therefore  liable 
to  be  convicted  in  the  penalty  of  lOj,  Bex  v.  WtbB' 
dell,  2  B.  &  C.  136.  a.  c.  3  D.  Ac  R.  360. 

A  hawker  aubjecta  bimaelf  to  the  penalty  of  lO/* 
under  the  50  Geo.  3,  c.  41,  by  aelling  tea,  aa  auch, 
without  a  licence,  even  though  by  the  12  Geo.  3, 
o.  46,  a.  6,  it  is  made  illoKal  to  diapoae  of  tea  at  all 
in  an  unentered  place  with  a  licence. 

If  the  aervant  or  agent  of  an  unlicensed  hawker 
or  pedlar  aella  gooda  without  a  licence,  he  renders 
Umaelf  liable  to  the  penalty  imposed  by  the  Hawkera 
and  Pedlara  Act.  Rex  y.  AC *Gt7/,  2  B.  Ac  C.  142,  a.  e, 
3  D.  &  R.  377. 

A  cabinet-maker  reaiding  at  Leicester,  and  having 
a  ahop  there,  aent  goods  to  AA^  de  la  touch  in  a 
cart  which  he  accompanied  on  foot  part  of  the  way, 
and  then  went  to  Athby  de  la  Zoueh  by  the  mail, 
where  he  employed  an  auctioneer,  and  sold  the 
goods  by  auction :  Held,  that  he  waa  a  trading  per- 
aon  travelling  from  town  to  town,  within  the  atatute 
50  Geo.  3,  a  41,  a.  7.  It  ia  not  neceaaaiy,  in  an 
information  for  penaltiea  under  the  atatnte  50  Geo. 
3,  c.  41,  8.  7,  to  state  that  the  defendant  aold  by 
auction,  Aic.  by  opening  a  room  or  ahop,  and  ex- 
poaing  to  aale  hia  gooaa,  &c.  by  retail.  Attorney 
General  y.  Woolhouu,  1  Y.  &  J.  463. 

A  conviction  on  the  8  &  9  W.  3,  c.  25,  9  &  10 
W.  3,  c.  27,  and  3  &  4  Anne,  e.  4,  atating  that 
the  defendant  '*  expoeed  to  aale  as  a  hawker,"  with- 
out alleging  '*  that  he  waa  a  hawker,"  which  ia  the 
essence  of  the  crime,  waa  holden  inaufScient.  Res 
y.  Little,  2  Ken.  317,  a.  c  1  Burr.  610. 


HEAD-MONEY. 
[See  Prize.] 


Lawful  heira,"  applied  to  peraonal  property* 
mean  next  of  Idn.  /fayei  v.  Hayee,  6  Law  J. 
Chanc.  141. 

*'  Heira  of  the  body,"  mean  one  person  at  any 
given  time,  but  they  comprehend  all  thepoeteiityM 
ue  donee  in  succession. 

Children  are  included  in  "  heira  of  the  body  f* 
and  if  there  ia  but  one  child,  he  will  be  '*  heir  of  the 
body,"  and  hia  iasue  will  be  "  heira  of  the  body ;" 
but  becauae  children  are  included  in  thoae  w«»ds,  it 
doea  not  follow  that  they  must  mean  children  only, 
where  you  can  find  on  the  will  a  more  general  intent, 
comprehending  more  objecta.  Jeuam  v.  Wright,  t 
Bligh,  54. 

Ine  word  hnr  ia  understood  in  Scotland  in  n 
difierent  aenae  from  what  it  is  in  England.  In  Scot- 
land an  heir  may  be  the  peraon  pointed  ont  by  the 
deatination  of  former  settlementa  of  an  eafcate.  In 
England  the  heir  takea  purely  by  descent ;  and  the 
person  taking  by  destination  la  considered  aa  a  por- 
ehaaer ;  aa  a  peraon  not  taking  in  the  quality  of  heir. 
Craufurd  v.  Couttt,  2  Bligh,  667, 

In  Scotland  the  maxim  of  mafrtune  teisU  winum 
doea  not  obtain  aa  in  England:  a  proceeding  in 
Scotland  to  take  up  hmrtditutjaeens,  ia  rather  against 
tiie  estate  than  the  person ;  the  right  can  be  meda 
effectual  directly  upon  the  eatate,  if  conatitnted  by 
a  deed  containing  procnratonr  and  precept  by  an 
adjudication  in  implement*  Craufurd  y.  CamtUt  9 
Bligh,  686. 

Children  bora  in  the  United  Statea  of  Aaseriem 
atnoe  the  recognition  of  their  independenee,  of 
parenta  who  were  born  there  before  that  time,  b«i 
who  continued  aubjecta  of  the  mother  country,  are 
entitled  to  inherit  lands  in  England;  dthoogh  tiieir 
parenta  may  have  settled  in  the  United  States  and 
died  there,  aubseqnently  to  the  recognition.  Dead, 
Auehamty  v.  Muleatter,  4  Law  J.  K.B.  311,  S.C  1 
B.  &  C.  771,  a.  c.  8  D.  &  R.  593. 

Where,  from  the  lapae  of  time,  a  person  moat  bo 
neceasarily  preaumed  to  be  dead,  it  may  ako  b« 
preaumed  that  he  died  without  issue,  no  met  appear- 
ing to  lead  to  a  contrary  preeomption*  Dae  d.  Old- 
nail  v.  WooUey,  6  Law  J.  K.B.  286,  a.  a  8  B.  &  C. 
22. 

An  heir-at-law  ia  not  entitled  to  have  a  case  sent 
to  law,  if  the  conatroction  of  the  will  be  dear. 
MuddU  y.  Fry,  6  Mad.  270. 

A  woman,  aeiaed  in  fee  of  two  adjoining  tens- 
menta  known  by  two  naasea,  by  her  wiQ  deyised 
her  tenement,  naming  one  of  them,  to  her  dangbtec 
then  mairied,  with  the  power  of  making  a  wiU.  Tho 
daughter  took  poeaeeeion  in  1797  of  .both  the  teas* 
menta,  and  in  1807  ahe  died,  and  the  huaband  after- 
wardaheld  them  aa  tenant  by  the  coorteay.  In  1801. 
the  huaband  granted  a  lease  for  ninety-nine  yesfs  of 
the  premises,  and  received  the  rent,  until  hie  death 
in  June,  1815.  In  the  meantime  the  heir-et-law  oC 
the  teatator  died  in  1815,  and  hia  eon  afterwafdn 
recovered  poaseesion  of  the  tenement  not  named  ia 
the  will:  The  Court  held,  that  the  aon  took  the 
tenement  by  descent  from  hia  father,  and  was  liabl« 


to  pay  his  bond  debts.    Bushby  v.  Dixan,  3  Law  J. 
K.B.  14,  a.  c  3  B.  &  C.  298, a.  c.  5  D.&  R.  lt6L 
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TboQgli  •  tenant  for  life  was  held  to  "be  liable  to 
keep  down  the  interest  of  debts, — yet,  if  he  be  heir- 
Bt-law  as  well,  and  not  otherwise  provided  for,  he  is 
entitled  to  maintenance  as  against  the  remainder- 
man.    Btir^eifT.  Mawby,  1  Turn.  174. 

An  issue  of  dnitavit  vel  natt  is  usually  g^nted  to 
the  heir  at  his  raqnest,  and  he  is  not  liable  to  paj 
costs,  though  the  issue  be  found  against  him.  Tucker 
T.  Sanger,  1  M'CIel.  &  Y.  425. 

An  acquieseenoe  to  a  will,  of  sixteen  or  eighteen 
rears,  does  not  preclude  an  heir-at-law  from  obtain- 
ing an  issue  of  <feviMvit  vil  non,  as  the  acquiescence 
necessary  to  bar  an  heir-at-law  of  his  rijrht  must 
be  such  ss  in  point  of  law  would  bar  him  of  his  right 
to  bring  an  ejectment,  or  it  must  be  shewn,  that 
the  consequences  of*  his  acquiescence  have  placed 
the  adTerse  party  in  a  worse  situation  than  he  would 
otherwise  hare  been  in,  ss  if  he  had  paid  off  incum- 
brances, &c.     Tneker  r.  Sanger,  13  Price,  119. 

If,  during  the  progress  of  a  cause  for  establishing 
a  win  against  sn  heir-at-law,  he  only  cross-examine 
the  witnesses  for  the  will,  he  is  entitled  to  his  costs : 
if  he  examine  witnesses  in  chief,  he  is  not  entitled; 
bat  in  no  such  case  are  the  costs  decreed  against 
him ;  though  if  he,  as  plaintiff,  seeks  to  set  aside 
the  will,  after  any  considerable  lapse  of  time,  he 
may  be  made  to  pay  costs.  Tuchr  r.  Sanger, 
M*Cl6l.  445,  s.  c.  IS  Price,  607. 


HIGHWAY. 
[See  Certiorari,  Inclosurb,  Statute,  and  Way.] 

(A)  CONSTITUTIOM  AMD  DEDICATION. 

(B;  Surveyors. 

(C)  Commissioners  and  Trustees. 

(D)  Reparation. 

(£)  Stopping  up,  chanoiko,  and  divert- 
ing. 


(A)  Constitution  and  Dedication. 

It  is  not  evidence  that  a  way  is  not  a  carriage 
road,  to  shew  that  there  are  some  kinds  of  carriages, 
whidi  are  too  wide  or  too  high  to  pass  along  it. 

It  is  not  always  necessary,  in  order  to  prove  a 
road  to  be  a  public  highway,  to  shew  that  the  parish 
have  adopted  it  by  repairing  it.  Rex  v.  Lyon,  3 
Law  J.  K.B.  99,  s.  o.  5  D.  &  R.  497,  s.  c.  1  C.  & 
P.  5*7. 

Where  a  turnpike  act  described  "  the  roads  from 
A  to  the  town  or  B,  and  from  thence  to  C,*' — Held, 
that  the  road  through  B  is  excluded.  Hamnum  v. 
Brewer,  2  Ken.  53,  s.  c.  1  Burr.  S76, 

In  an  action  on  the  case  for  an  injury  sustained 
by  the  plaintiff  in  conseouence  of  the  defendant 
having  left  an  area  of  his  house  open  ;  it  appeared 
that  the  boose  was  situate  in  an  unfinished  street, 
which  coBBmunicated  with  another  street  at  one  end, 
and  an  open  field  at  the  other;  but  that  it  was  paved 
and  lighted,  and  used  as  a  public  road,  and  the  oc- 
cupiers had  been  rated  accordingly :  Held  to  be  a 
raHScient  dedication  to  the  public,  to  entitle  the 
plaintiff  to  recover  for  the  injury  he  had  sustained. 
Jeirvur.Dean,  4LawJ.  C.P.  144,  a.  c.  3  Bing.  447. 

A  public  footway  over  crown  land  is  extinguished 
bj  an  act  of  paifiaaent,  but  is  used  notwidstand- 


ing  as  before  for  twenty-years.  This  is  not  evidence 
of  a  right  of  way,  unless  it  be  shewn  that  the  Crown 
has  consented.  Harper  v.  Charlettoorth,  3  Law  J. 
K.B.  265,  s.  c.  4  B.  &  C.  674,  s.  c.  8  M.  &  R.  572. 

Where  a  land-owner  suffered  the  public  to  use, 
for  several  years,  a  road  through  his  estate  for  all 
purposes,  except  that  of  carrying  coals,  and  such 
roaa  during  the  neater  part  of  that  time  was  re- 
paired by  statute  duty :  Held,  that  this  was  either 
a  limited  dedication  of  the  road  to  the  public,  or  no 
dedication  at  all,  but  only  a  licence  revocable; 
and  that  a  person  carrying  coals  along  the  road  after 
notice  not  to  do  so,  was  a  trespasser. 

Quare,  whether  there  may  be  a  partial  dedication 
of  a  highway  to  the  public.  Marfuit  of  Stafford  v. 
Coyney,  5  Law  J.  K.B.  285,  s.  c.  7  B.  &  C.  257. 

(B)  Surveyors. 

The  fact,  that  a  highway  is  not  thirty  feet  wide 
at  the  place  where  a  fence  stands,  vrill  not  of  itself 
enable  a  surveyor  to  take  it  down  under  13  Geo.  3, 
c.  78,  8.  64,  unless  it  be  placed  on  a  spot,  whidi 
was  part  of  the  existing  highway  at  the  time  it  was 
so  placed  there.  Loteen  v.  Kaye,  3  Law  J.  K.B. 
123,  s.  c.  4  B.  &  C.  3,  s.  c.  6  D.  &  R.  20. 

The  sessions  hare  no  jurisdiction  over  the  sur- 
veyors' accounts,  unless  the  items  have  been  dis- 
allowed by  a  magistrate  as  directed  by  the  general 
highway  act,  13  Geo.  3b  Rex  v.  Jutticetof  Somereett 
6  Law  J.  M.C.  65,  s.  c.  5  B.  &  C.  816,  s.  c.  8  D. 
&  R.  733. 

The  specisl  sessions  under  13  Geo.  3,  c.  78,  have 
no  authority  to  examine  a  surveyor's  accounts,  unless 
those  accounts  have  been  first  examined  by  a  single 
magistrate,  and  by  him  referred  to  the  sessions  for 
judgment,  on  the  details  specifically  objected  to  by 
the  magiatrate. 

Accordingly,  where  a  magistrate  referred  to  the 
special  sessions  the  accounts  of  a  surveyor,  without 
having  first  examined  them  himself:  it  was  held, 
that  the  special  sessions  had  no  Jurisdiction.  Rts 
V.  Justieee  of  the  North  Riding  ofYorhhire,  5  Law 
J.  M.C.  63,  s.  0.  6  B.  &  C.  152. 

A  surveyor  of  highways  is  not  bound  to  attend 
the  meeting  of  the  magistrates,  when  they  proceed 
to  apportion  the  statute  duty  and  the  composition 
money. 

He  must  be  served  with  the  order  made  by  the 
magistrates  at  such  meeting,  whether  he  attended 
or  not ;  and  the  time  for  giving  notice  of  appeal 
against  the  order,  under  the  4  Geo.  4,  c.  95,  s.  87, 
does  not  begin  to  run  until  he  has  been  so  served. 
Rex  V.  Jutticee  of  Lancaelure,  6  Law  J.  M.C.  119. 

(C)  Commissioners  and  Trustees. 

If  the  trustees  or  commissioners  of  a  turnpike 
road  level  a  hill,  and  fill  up  a  valley,  without  goinr 
on  the  adjoining  lend,  and  the  work  is  performed 
neither  negligently  nor  carelessly,  they  are  not 
liable  to  answer  in  damages  in  an  action  at  common 
law,  for  an  injury  which  the  owner  of  the  adjoining 
premisea  may  have  sustained  in  consequence  of  that 
alteration  having  been  made  bv  them  in  the  road. 
Boulton  V.  Crowther,  2  Law  J.  lf.B.  139,  s.  c.  2  B. 
&  C.  703,  s.  c.  4  D.  &  R.  195. 

Trustees  of  a  public  road  are  not  individually 
liable  to  an  action  for  an  injury  sustained  in  con- 
sequence of  negligence  in  the  repairs  thereof,  unless 


H0RSB-ST£ALING.*-H0USE-£M£AKINO.--aUNDR£D. 


HORSE  RACE. 
[See  Gaming,  Stakeholder,  and  Waobr.] 

If  to  qualify  «  hone  to  start  for  a  oertaiii  stake, 
it  should  hare  been  regularlj  hunted  with  ^e 
hounds  of  A  B ;  it  is  not  neoessarj  that  the  horse 
should  hare  been  hunted  every  day  the  hounds  went 
out;  but  once  hunting  with  those  hounds  is  not 
sofficient.  WeU£r  r.  D§akingi,  2  C.  &  P.  618. 
[VauQ^an] 


HORSE-STEALING. 

Mei«ly  taking  a  horse,  not  with  the  intention  of 
stealing  it,  but  for  the  purpose  of  carnring  away 
more  conreniently  other  articles  which  the  prisoner 
had  stolen,  is  not  felony.  Rtx  r.  Crump,  1  C.  &  P. 
658.  [Garrow] 

Two  priioners  indicted  for  horse-stealing  in 
Gounty  A,  were  found  in  joint  possession  of  two 
hones  in  that  county,  which  they  had  jouitly  taken, 
at  different  times  and  places  in  oounty  B :  Held, 
that  eridence  could  be  given  of  one  only  of  the  takings 
in  county  B — each  taking  being  a  sepante  felooj  ; 
and  that  the  prosecutor's  counsel  must  elect  on  which 
to  proceed.  Rex  r.  SmUh,  1  R.  &  M.  295.  [Uttle- 
dale] 

An  indictment  for  horse-stealing  is  supported  by 
proof  that  the  prisoner  went  to  an  inn,  and  desired 
the  ostler  to  bring  out  his  horse,  pointing  to  that  of 
the  proeecutor,  which  the  ostler  brought  out,  and  the 
prisoner  was  about  to  mount*  Res  v.  Pitman,  2  C. 
&  P.  423.  [Garrow] 

Foaht  and  fillies  aro  within  the  statute  2  &  3 
£dw.  6,  and  aro  included  in  the  words  *'  horse,  geld- 
ing, or  maro:"  Held,  thereforo,  that  evidence  of 
stealing  a  maro  filly,  supported  an  indictment  for 
stealing  a  maro.  Res  t.  Wetland,  1  R.  &  R.  C.C.R« 
494. 


HOUSE-BREAKING. 
[See  Stat.  7  &  8  Geo.  4,  o.  27,  s.  29.] 

The  offence  of  hoose-broaking,  when  no  person  is 
therein,  is  not  established,  unless  it  be  proved  that 
the.  house  was  broken  into  at  a  time  when  there  was 
light  enough  to  distinguish  a  man's  features.  Res  ▼• 
Tandyt  1  C.  &  P.  297.  [Park] 

Housebreaking  in  the  day-time,  39  Elis.  c.  15, 
extended  as  toaidexsandabetton  by  3  &  4  W#&  M. 
0.9. 

An  offender  ousted  of  his  clergy  by  the  latter 
statute,  as  being  present  though  out  oi  the  house ; 
and  aiding  and  abettiogone  who  broaks  in  and  steals, 
may  be  charged  with  the  bneking  and  entering.  Res 
V.  Bt(ford,  1  R.  &  R.  C.C.R.  526. 


HUNDRED. 

[See  Stat.  7  &  8  Geo.  4,  c.  27.] 

A  building,  finished  as  a  dwelling-house,  though 
never  used  as  such,  but  used  for  two  yean  previous 
to  the  burning  as  a  ban,  in  which  stnw  and  timber 
werotheo  kept:  Held,  not  to  be  either  house  or 
barn,  within  tbe  meaning  of  the  ststute  9  Geo.  1, 
c.  22,  consequently  the  busdrod  not  liable  to  the 


Efanbre  v.  tke  Hunimd  cf.St*  Btmsili, 

6  Law  J.  K.B.  372,  s.  c.  8  B.  &  C.  461. 

llie  lessee  of  a  farm  having  quitted  the  premises 
demised,  in  the  middle  of  the  hay  harvest,  the 
steward  of  the  lessor,  who  resided  at  the  distance  of 
a  mile  and  a  quarter  from  the  farm,  employed  and 
paid  sevenl  persons  to  get  in  the  hay,  and  the  per- 
sons so  employed  had  possession  of  the  bam,  and 
used  the  stables  on  the  farm  with  their  teanu  and 
horses.  An  under  steward,  who  lived  at  the  distance 
of  five  miles  from  the  farm,  superintended  the  ezeeu- 
tive  part  of  the  work.  Some  of  these  premises  having 
been  wilfully  destroyed  b^  firo,  the  steward  of  the 
lessor  gave  in  his  examination  upon  oath  befon 
the  justicee:  Held,  that  the  persons  who  had  poe- 
seesion  of  the  barn,  and  used  the  stsbles,  wero  the 
persons  having  the  caro  of  the  promises  within 
the  meaning  of  the  act,  and  that  they  ought 
to  have  been  examined.  Duke  ef  Soe»enet  v.  tke 
JnhaHiunU  of  tke  Hundred  tf  Mere,  4  B.  &  C.  167, 
S.C  6D.  &R.247. 

The  ezamioation  required  by  stat.  9  Geo.  1,  e.  22# 
s.  8,  to  be  sworn  to  beforo  a  magistnte.  by  Ike 
owner  of  promises  wilfully  set  on  fin,  must  state 
that  "  he  Goes  not  know  the  person  or  peFsons  who 
wilfully  set  firo  to  his  promises,  or  eay  ^  them,"  or 
it  will  not  support  an  action  against  the  hundred. 
Trimmer  v.  the  Hundred  ef  Mutford,  3  Law  J.  ILB. 
158,8.c6D.  &R.ia 

A  penon  hod  some  stacks  of  oata  and  hay  mali- 
eiousiy  buned.  He  immedistely  gave  the  notioca 
required  by  the  Black  Act,  9  Geo.  1,  o.  22.  His 
stock  being  insured,  he  received  the  amount  of  his 
loss  from  Sie  insurance  company.  He  afterwarda 
brought  this  actioii,  for  their  benefit,  against  the 
hundured  :  and  the  Court  held,  that  he  could  main- 
tain it.  CUtrk  T.  the  InhabitanU  of  B^lAiitf ,  2  Law 
J,  K.B.  7,  s.  C.2B.  Ac  C.  254,s.  0.3D.&  R.  489. 

The  clause  in  the  9  Ge<ft  1,  giving  an  action  to 
the  party  grieved  against  the  hwndied,  for  any  dm* 
mage  sustained  under  30/.  by  meana  of  the  unlaw* 
fully  and  malieioosly  setting  firo  to  any  house,  &e. 
is  ropealed  by  the  3  Geo.  4,  c  33,  and  a  summarj 
remedy  given,  although  the  iajuiy  has  not  been 
oomuuttMl  by  a  riotous  and  tumultuous  aasambly. 
Kat  v.  the  Juttieee  of  Somerttt,  4  B.  &  C.  9i3»  s.  c. 

7  D.  &  R.  383. 

The  allegation  in  a  declaration  on  the  Black  Act, 
9  Geo.  1,  c.  22,  that  notice  was  given  to  "  diven 
inhabitants  of  the  parish,"  is  sufficient,  after  verdict, 
although  that  sutute  requires  notice  to  be  given  to 
**  some  of  the  inhabitants  of  some  town,  villure,  or 
hamlet  near  to  the  place  of  the  fire."  But  if  evidei 
be  prodneed,  that  the  peraons  to  whom  notice 
given  lived  st  detached  houses,  then  the  verdiet 
would  psss  for  the  defendants.  Read  r.  the  Hundred 
of  KingUfury,  2  Law  J.  K.B.  158. 

Where  the  declantion  alleged  the  notice  of  a 
firo  to  have  been  given  to  the  pmrieh,  instead  of  the 
town,  village,  or  hamlet,  as  required  by  the  act,  the 
Court  held  it  an  immaterial  olgection  after  verdict. 

In  an  action  on  the  9  Geo.  1,  c.  22,  s.  8,  against 
the  hundred,  to  recover  the  value  of  a  stack  of  eom 
alleged  to  have  been  wilfully,  maliciously,  and  fis* 
lonioualy  set  on  firo :  Held,  Uiat  in  order  to  support 
the  allegation  that  the  fire  was  wilful  and  maUeioun, 
it  was  not  necessary  to  give  distinct  and  positive 
evidenoe  of  a  wilful  and  malicious  act:  tt  *^  ' 
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i^ffieieot  to  addiifle  retionable  •▼idenee  to  utjafy 
Um  minds  of  tlie  jufy  that  it  did  .not  ariie  from  an 
teddantal  or  innocent  eaofo.  Sax  r.  th$  Inhalntantt 
^  GmnOfury,  4  D.  &  R.  250. 

It  is  not  necessaiy  for  a  party  who  applies  to  the 
magistrates  for  a  remedy  in  respect  of  an  iojnrr 
committed  against  9  Geo.  i,  c.  ft,  to  prore  that  it 
was  committed  by  a  "riotons"  or  tnmnltnoas  as- 
sembly, notwithstanding  the  introdoction  of  those 
words  in  the  second  and  fourth  sections  of  3  Geo.  4. 
And  the  Qaarter  Sessions  on  appeal,  as  well  as  the 
Petlhr  Sessions,  may  eiamine  the  party  grieved.  Rex 
T.  WyUe,  4  Law  J.  K.B.  67. 

By  the  Black  Act,  9  Geo.  1,  e.  Cf ,  it  is  felony 
for  any  persons  nnlawfolly  and  maliciously  to  de- 
stroy trees  in  a  plantation,  and  the  inhabitants  of  the 
handred  are  made  answerable  for  damages  for  the 
injuiy :  The  Court  held,  that  it  was  necessary  that 
the  act  should  be  done  from  a  malicious  motire  to- 
wards the  owner  of  the  trees. 

Where  some  persons  had  set  fire  to  a  plantation, 
which  was  homed  down,  and  also  the  adjoining  plan- 
tation, at  the  distance  of  a  mile  from  the  place  at 
which  the  fire  commenced :  The  Court  held,  that 
there  was  not  any  evidence  that  the  latter  plantation 
had  been  burned  from  malice  to  its  owner ;  and  con- 
sequently, tbst  he  could  not  msintain  an  action 
against  the  hundred.  CurtU  t.  tht  Hundred  of  God" 
1^,  t  Law  J.  K.B.  f  S5,  s.  o.  3  B.  &  C.  C48,  s.  o. 
5  D.  &  R.  73. 

The  9  Greo.  1,  c.  29,  s.  7,  directs  that  the  inhabi- 
tants of  the  hundred  are  to  make  satisfaction  for 
damaees  oocaaioned  by  certain  acts  therein  men- 
tioned ;  under  this  statute  it  was  held,  that  the  ac« 
tion  must  be  brought  against  all  the  inhabitants 
of  the  hundred;  and  the  declaration  being  againat 
two  only,  was  adjudged  bad  in  arrest  of  judgment 
JaekMon  ▼•  Peanon,  1  Law  J.  K.B.  119,  s.  c.  2 
D.  &  R.  430,  s.  e.  1  B.  &  C.  304. 

Two  of  the  inhabitants  of  a  town,  which  is  not 
situated  within  a  hundred,  are  not  entitled  to  the 
costs  of  defending  an  action  brought  against  them, 
to  reooTer  the  damages  done  by  riotous  assemblies, 
under  57  Geo.  3,  o.  19.  Rn  r.  tht  Jtutieet  of  King*i 
Lfmn,  2  Law  J.  K.B.  219,  s.  o.  3  B.  &  C.  147,  s.  c 
4  D.  &  R.  771B. 


IDIOTS. 


If  a  petition  in  the  matter  of  an  idiot,  be  not 
served  on  the  Attorney  General,  it  is  unavailable. 
Ex  parte  Wation,  1  Jac.  161. 


IMPERTINENCE. 
[See  Pleading  and  Praottce.] 


INCLOSURE. 
[See  Apportionment,  and  Common.] 

A  recent  right  founded  on  an  indosure  under  an 
net  of  parliament,  does  not  make  a  distinction  with 
regard  to  general  law.  Cookt  v.  Green,  1 1  Price,  736. 

Where  a  field  has  been  allotted  under  aninclosnre 
aot,  it  is  not  always  neceMsry  to  plant  a  quicksst 


hedge  round  it ;  a  large  drain  or  ditch  is  a  sufBeient 
boundary.  EUis  r.  Amieon,  1  Law  J.  K.B.  24,  s.  c. 
1  B.  &  C.  70,  s.  0.  2  D.  &  R.  161. 

A  being  seised  in  fee  of  a  messuage  and  lands  In 
Dundnw,  and  also  of  the  tithes  issuing  out  of  the 
same,  devised  all  his  freehold  messuage  and  tene- 
ment, and  all  the  profits  arising  therefrom,  to  his 
wife  for  life,  with  remainder  over. 

In  1813,  an  indosure  took  place  in  Dundraw 
under  an  act  of  parliament;  meetings  were  duly 
held  for  claims  by  the  commissioners,  of  which  no 
claims  were  made  by  any  parties  for  equivalents  in 
lien  of  tithes ;  and  an  tulotment  was  made  and  set 
out  to  the  defendant,  in  respect  of  the  shove  mes- 
suage and  lands,  no  part  whereof  was  expressed  to 
be  in  respect  of  tithes. 

In  1820,  the  commissioners  not  having  executed 
their  award,  they,  at  the  request  of  the  lessor  of 
the  plaintiff,  allotted  part  of  the  before-mentioned 
allotment  to  him,  as  an  equivalent  for  and  in  respect 
of  the  tithes,  he  claiming  the  same  under  the  co- 
heirs of  the  testator ;  and  contending,  that  they  did 
pass  by  the  word  jmfitM,  in  the  testator's  will :  Held, 
in  ejectment  for  that  portion  of  land  so  set  out  for 
tithes,  that  the  lessor  of  the  plaintiff  was  barred, 
having  neglected  to  make  his  claim  within  the  time 
limited  by  the  General  Indosure  Act. 

Qtuere,  Whether  the  word  "profits"  so  used, 
would  pass  tithes.  Doe  dem.  Watton  v.  Jefereon,  2 
Law  J.  C.P.  138,  s.  0.  2  Bing.  118,  s.  o.  9  B.  Mo. 
260. 

By  an  indosure  act  which  passed  in  1761,  com- 
missioners were  empowered  to  make  allotments, 
inter  alia,  to  the  rector  of  the  parish  of  Waddingham 
cum  Snitterby,  within  the  adjoining  townships  of 
W  S,  and  A,  in  lieu  of  the  tithes  belonging  to  the 
rector,  and  arising  within  the  same  lands  and  grounds, 
the  award  of  the  commissioners  to  be  final,  unless 
appealed  against  within  six  months,  saving,  how- 
ever, the  rights  of  persons  other  than  those  to  whom 
allotments  should  be  made  in  respect  of  their  several 
interests.  Under  this  act,  the  commissioners  allotted 
to  the  rector  lands  in  A  and  S,  in  respect  of  tithes 
and  glebe  to  which  he  was  there  entitled ;  and  in 
W,  m  respect  of  glebe,  but  made  no  specific  allot- 
ment in  W,  in  respect  of  tithes  .*  the  rector  not 
having  appealed  against  the  award,  in  1825,  sued 
for  tiues  in  W :  Held,  that  he  was  not  haired  by 
the  statute,  the  c^mmissioneis  having  made  no  allot-' 
meat  in  respect  of  tithes  in  W.  Therpe  v.  Cooper, 
2  Y.  &  J.  445. 

A  private  indosure  act  which  has  a  dause,  which 
dedares  that  no  item  or  charge  in  the  accounts  of 
the  commissioners  shall  be  binding  on  the  parties 
concerned,  or  valid  in  law,  unless  the  same  shall 
have  been  duly  allowed  by  a  magistrate  in  the 
manner  therein  appointed,  does  not  take  away 
an  appeal  given  by  a  subseouent  clause,  "  to  the 
psrty  grieved  by  snything  aone  in  pursuance  of 
that  or  the  general  indosure  act,  declared  to  be 
binding,  find,  and  conclusive :"  And  held,  that  the 
allowance  of  the  accounts  by  a  magistnte  did  not 
fall  within  this  exception.  Rex  v.  the  Jutticee  rf 
Cumberland,  1  B.&  C.  64. 

Where  en  indosure  act  empowered  commissioners 
to  fix  snd  settle  certain  boundaries,  and  to  insert  in 
the  award  the  description  of  the  boundaries,  snd 
advertise  the  same,  and  then  the  award  was  to  be 
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finia :  It  was  boldem  that  a  varitoca  hatireeii  tU 
advertisement  aod  the  award  leodeiiad  the  latter  of 
so  avail.     Hex  r,  the  Inhabitants  qf  WaMrooh,  4 

B.  &  C.  132,  s.  c  7  D.  &  K.  ttU 

An  act  authorizing  commiasioiiafB  to  make  roads 
throogb  certain  inclaeed  laiids»  and  deelarittg  that 
the  commoners  of  inclosed  lands  shall  be  sntiUed  to 
the  herbage  of  the  roads,  in  such  i«anner  ss  th« 
cpmmissioners  shall  award,  does  sot  anthorisfp  them 
to  sell  the  herbage  bj  auction,  or  otharwisOi  H>  one 
individual  commoner.  Bahm  ▼•  Mnnaon,  2  Chit. 
501. 

Bj  the  general  Inclosofo  Act,  41  Geo.  3,  c  y)0, 
commissioners  are  emfoweied  to  set  out  private 
roads,  which,  when  set  oat«  sfe  to  be  kept  in  repair 
bj  the  ownera  of  the  allotiQM>ts :  Held,  that  the 
aommissioners  had  no  authovity  for  levTiog  a  rste 
ioT  making  socb  xoads.  Falmouth  v*  EkkgrdMen,  3 
$.  &  a  837,  B.  c5  P.  &  R.  664. 

By  a  local  indofure  act,  eooamissiimerB  were  em* 
powered  with  the  order  and  cononrrenoe  of  two 
magiitrates  to  stop  np  a  certain  way,  and  disoon- 
tinae  any  of  the  roads  or  ways  through,  over,  or  in 
the  sides  of  the  inclosed  lands  ;  the  general  indo- 
snre  act,  41  Geo.  3,  c.  109,  s.  8,  providing  that  in 
such  stopping,  &c.  the  same  shall  in  no  case  be  done 
without  the  concurxanoe  and  order  of  two  iostiess, 
and  such  order  shall  be  subiec^  to  an  appeal :  Held, 
that  this  act  applied  equally  to  a  foot^way ;  and, 
Uierefore*  that,  although  it  might  be  the  intention  of 
ihe  commissioners,  by  omitting  to  set  it  out  in  th« 
map,  to  stop  it  up,  yet,  that  such  omission,  without 
sucn  previous  oxder  and  conounence  of  two  j«stiioes»- 
with  the  notice  required  by  the  locsl  act,  did  not 
alone  extinguish  it  within  the  meaning  of  aec.  11. 
Harber  v.  Rand,  9  Price,  59. 

A  public  footway  pasaed  over  a  qoBWon  into 
and  across  a  farm-yard,  to  a  publio  road  am  thft 
other  side  of  the  fana-yard*  By  a:  loeal  act  for  is*. 
dosing  the  oominen,  giving  power. to  divert  and> 
stop  up  roads  over  it,  it  was  provided,  that  the 
oommissioners  should  not  divert,  or  tnm*  or  elop  opi 
any  old  road  Uading  otttr  oUur  perla,  not  to  hi  inn 
clued,  without  the  concuirenee  and  order  of  two 
justices.  The  commissioners  awarded  the  pnblla 
footway  over  both  closes  to  be  a  private  footway : 
Held,  that  the  old  right  of  public  footway  remained 
over  both  closes;  jGor  tlie  eoncnirence  ami  oider  d 
two  justices  was  neceassiy  under  the  proviso  in  41 
Geo.  3,  c.  109,  s.  8,  (the  gjsneral  Indoauie  Act,)  in 
order  to  extinguish  the  public  right  over  the  aIIot« 
ment  of  common,  as  well  aa  tbat  over  the  Ann-yard. 
togan  T.  BurtM,  4  Law  J.  K*B.  917,  a.  o.  5  B*  & 

C.  513,  s.  c.  8D.&R.299. 

Under  a  private  act  for  indoaing  lands,  whidi 
contained  a  proviso  that "  if  any  person  should  tbink 
himself  aggrieved  by  anything  done  in  patsuanoe  of 
the  said  act,  except  as  to  such  acts,  determiiuutions, 
or  proceedings  of  the  said  commissioDers,  as  are  by 
the  said  act  directed  to  be  final  and  conclosive,  he 
may  appeal,  &c."  Held,  where  one  of  the  commi»< 
doners  named  in  the  act,  and  two  justices  of  the 
peace  had  ordered  a  road  to  be  stopped  up,  that  an 
appeal  against  such  order. lay  to  the  aesdons,  there' 
b^g  nothing  i«  the  geaersl  Indosore  Act  which 
makes  tlxe  determination  of  the  justices  find  and' 
conclodve.  Rex  v,  theJuMiUit  rfthe  Wui  Riding 
^  Yorhthire,  S  B.  &  C,  UB,  s>  c«  d.D*  4  B<  30&     . 


Waste  lands,  under  whicb  there  are  ainef  of 
ood,  are  inclosed  by  virtue  of  an  act  of  parliament, 
giving  to  the  lord  one  aiyteenth  part  of  the  whde^ 
and  reserving  to  him  a  right  to  niake  all  convenient 
and  necessary  ways  over  the  landia  that  were  waste, 
for  getting  and  carrying  away  the  soda,  to  be  made 
at  his  free  will  and  pleasure  in  as  beneficid  a  man- 
ner as  if  the  act  had  not  passed.  An  asai^oee  of 
that  lord  made  a  waggon-war  acrosn  an  alloUnent, 
and  dug  up  the  acyoining  soil  to  raise  the  low  parts 
of  the  ground  to  form  a  levd  road.  The  Uoavt 
hdd,  that  the  qneation  for  the  iury  was,  whether 
or  not  the  road  made  was  not  sack  aa  a  prudent  man 
would  have  aMde  ever  bis  own  land:  the^  dso 
held,  that  be  had  a  right  to  cake  the  adjoining  aoil 
to  nuJce  it  a  ievel  one.  Abtoa  r.  Fentom,  1  Law  J« 
K.B«  94,  a.  c  1  B.  &  C.  195. 

In  an  act  of  parliament  for  inclodng  a  pariah,  no 
dlaection  was  given  as  to  the  j^ace  in  which  the 
award  was  to  be  deposited.    The  oommissioners 

fare  it  totheir  elerk  and  aolidtor,  who,  on  ledgnhig 
uainess,  delivered  it  to  his  son  and  soccesaor,  who 
pennitted  eveiy  person  to  inspect  it  who  thought 
proner.  The  drarchwardona  and  overseers  applied 
to  the  Court  to  have  the  award  given  up  and  depo« 
sited  in  the  parish  chest,  bnt  the  rule  wasdisobarged 
with  costs.     Wartnaby's  earn,  2  Law  J.  K.B.  & 

The  solidtor  to  the  defondants,  bdngalao  clerk  to 
the  commisdonera  under  an  indosore  act,  to  an  in- 
formation, admits,  on  his  examination,  that  he  fans 
in  his  possession  the  original  award  of  the  oomaus- 
sioners,  which  ought,  according  to  the  act,  to  have 
been  deposited  in  the  parish  cheat:  though  it  is 
sworn,  that  the  production  of  the  original  award  al 
the  hearing  will  afford  materid  evidenoe  for  the  re- 
lators, the  Court  will  not  make  an  order  on  the  waAw 
citor  for  the  production  of  the  deed  at  the  hewing. 
Attorney  Geifertd  r«  Berkeley,  1  Law  J«  Cbane.  33. 


INCONTINENCE. 

The  97  Geo.  3,  o.  44,  dedarinv  that  no  sott  for 
fornication  or  iocontinenoe  shall  be  brooglit  after 
the  expiration  of  dght  months  from  the  time  when 
the  offence  sbdl  hare  been  committed,  appliea  to 
laymen  only  ;  therefore  it  seems  there  is  no  limita- 
tion to  such  suits  against  clerks,  &e.  Burgoyne  r. 
,Free,  9  Add.  414. 


INDEMNITY. 
[See  Bond,  Principal  and  Sorety»  and  Vbmdor 

AND  PtUbCKASBE,] 

The  Court  hdd  the  4  Geo.  4,  e.  1»  an  act  to 
"  indemnify  such  persons,  &e.  as  have  omitted  to 
qualify  themselves  for  offices  and  employments,  and 
for  extending  the  time  limitsd  for  those  purposes  re- 
spectively,'* to  be  a  prospective  as  well  aa  a  retro- 
spective enactment  In  re  Steavenson,  2  B.  &  C.  34. 

The  obligee  in  an  indenmity  bend  on  being  dam- 
nified, haa  an  immediate  right  to  be  reimbnned* 
ChalUnm  ▼.  Walker,  t  Ken.  297,  s.  o.  1  Burr.  574. 

The  assignee  of  a  lease  execntea  a  bond  to  in- 
dwBBify  the  origind  leaaees  against  the  e«veiiaat» 
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in  ibm  wlginal  Imm;  ht aAenrwdft  quit* 
tbm  mmBtrj,  lbs  bew  is  left  wntoa a»tad,  tad  the 
original  Immm  «M  oUtgwl  to  ptF  the  nat  MMrrcd : 
the  airigaaer  having  ■uhwqupntly  ratamed  to£ng» 
land,  aiidkaa  a  oompvoadM  with  them  lor  the  lum 
thMi  dne«  im  letMot  el  hieneB-perfnrmance  ef  the 
oevanaata,  and  uietify aftamawb  goca ahvoad;  they 
dMuae  the  hooao  to  a  panoB  who  oontiiMMa  in  poa- 
Msaion  till  the  end  of  the  tena :  HeU,  that  thia 
node  of  dealiog  with  the  prMsieee  doea  not  gire  the 
migweo  any  tide  in  eqaity  to  raiiel»  agaiBat  the  legal 
eiholef  his  bond.  Ander9»m  r.  Btdleff,  1  Ross.  StS* 

II  A  at  the  deriieol  B  ooanwaee  an  aetion  for 
hia  benefit.  A,  beiajg  liable  to  the  attorney  for  iJie 
ODate,  may  naintain  an  aotion  againat  B,  on  aooh 
indemnity,  akbongh  he  baa  net  paid  the  attorney,. 
Btdh€k  r.  LUnfd,  8  C.  &  P.  119.  [Abbott] 

£itatBa  being  lold  in  leta,  voderconditianaretatiog' 
that  they  wmb  aobjeetto  certoht  perpetaal  pajpnflota 
to  the  curate  ol  N,  and  to  an  betphal,  whieh  were 
tobe  efawged  on  md  paid  by  the  porchaoerof  Let  i- 
only :  UeU,  that  a  deed,  by  which  tbe  parotKuer  ot 
Lett  gi lilted  a lent^ohaige of  eqnal aaMmntto t>a»> 
teee,  to  tndamtfy  the  other  pnnbaMn,  widi  a  co? e» 
nant  to  indoanify  tbflB,  waa  a  safioient 
C^MMMa^er  t.  Stradt,.  1  Jao.  dao. 


INDICTMENT. 
'A)  Where  it  lies. 

B)  FOKM. 

|C)  Evidence. 
£See  Certiorari,  Pj.eadino^  and  Fracticb.] 


I 


(A)  Where  IT  UB8, 

An  indictaentliea  for  ditobeyia^  an  order  of  lea* 
■iona*  lUs  r.  RMdntim,  t  Kan.  5tS,  i.  o.  t  Burr.  799« 

Forcibly  and  nnlawfdly  to  eater  "a  willow  garden, 
and  dig  down  a  water  dim,"  la  to  indictable  offimce. 
Jier  ▼.  NiifMk,  t  Ken.  51S. 

An  information  againet  die  defendant  before  tbe 
Lord  Mayor,  &o.  for  having  in  hia  poaseasien  aid- 
dlea  of  leather,  not  well  tanned,  qaaahed  on  tbe 
ground  that  the  proceedinga  ought  to  bare  been  by 
indictment.     Rtx  ▼.  Williamt,  2  Ken.  572. 

Tbe  non-performance  of  a  particular  duty  on  a 
highway, aa  directed  b^  an  act  of  parliament,  randera 
the  party  liable  to  an  indictment.  "Rex  ▼•  Boyal,  2 
Ken.  549,  a.  c.  2  Burr.  832. 

It  is  a  misdemeanor  to  sell  the  dead  body  of  a 
capital  conirict  for  diasection,  where  diaaection  is  no 
part  of  the  aentence.  Rex  v.  Cundick,  1  D.  &  R, 
N.P.C.  13.  [Graham] 

One  brother  refusing  to  support  another,  is  not  an 
indictable  ofence — as,  where  a  man  bad  an  idiot 
brodnr  aa  an  inmate  of  hia  hooae,  and  did  not  supply 
him  with  food,  &o.*— it  waa  held  no  ground  for  an 
indietaent.  £«xv.5«uth,2a&P.449.  [Bmnoogh] 

Aa  indictment  eharging  the  defondant  with  having 
an  obacene  libel  in  his  possession,  wtc^  inttnt  topub* 
liifc  it,  oeanot  be  aoatained.  Rmw.  Ratmtlmn,tC. 
k  P.  414.  [Path] 

(B)  Form. 

An  indiotment  will  be  quashed,  if  the  s^le  el  the 
iSMioua  be  erronaooi ly  deeortbed.  liar  t.  tUystMd, 
1  Ken.  255. 

Digest,  1822*1828. 


The  namiM  of  tbe  grand  jinera  need  not  be  aet 
forth  in  the  caption  of  an  indietmem.  Arxr.Davts^ 
1  C.&P.470.[Parh] 

Where  in  an  iadietmeat  time  and  plaoe  are  nute- 
lial,  the  Court  will  inteod  that  the  time  and  place 
mentioned  in  the  indictment  are  the  propaa  oneai 
Rt9  T.  Na^,  1  R,  &  M.  C.C.R.  44. 

A  proeeentor  may  be  deaoribed  by  a  aame  he  haa 
assumed,  though  it  be  not  hia  right  name.  Re»  ▼. 
Norton,  1  R.  &  R.  G.C.R.  510. 

The  addidoa  of  '*  aernuit"  in  an  indiotment  it 
too  general.    Rex  w,  ChtektU,  6  M.  &  S.  88. 

In  an  indaetnuat,  the  addidon  of  "eaqnira"  to  the 
name  of  the  person  in  whom  the  property  ia  laid, 
may  be  rejeetad  aa  anrpluaage.  i2es  t.  OgUvU,  9 
C.  &  P.  230.  [Burrongh] 

The  Court  of  King'a  Bench  will  not  qn«h  an  in* 
dictmdnt  for  perjury,  beoanae  it  does  not  oontam 
die  addition  to  the  defendant'a  name,  without  an. 
affidavit  ol  die  true  addition  being  produced.  Rex 
T.  Thmuu,  2  Law  J.  K.B.  41,  a.  o.  3  D.  &  R.  621. 

If  an  indictment  on  the  face  of  it  appear  to  be 
bed  hi  point  of  law,  the  judge  at  Niai  Priua  aaary 
reAiae  to  try  it :  aa,  where  aa  indictment  for  per- 
jury  did  not  shew  that  the  matter,  alleged  to  be 
foleely  awom  tOr  waa  materiaL  Rex  t.  rrmMara«, 
1  R.  &  M.  147.  [Oarrow] 

Iadietmeat,  **  that  one  £  L  waa  publicly  eze-> 
ented  at  &c.,  and  that  one  G  C,  of  fto.  wee  retained 
mid  employed  by  W  W,  the  keeper  el  the  jail  in 
and  for  the  said  oeunty,  to  buiy  the  body  of  the 


aaM  jpofMn  so  eneeatad,  for  certain  reward,  to  be 
tharefose  peid  to  the  said  G  C  by  the  eaid  county ; 
and  in  puraoanee  of  the  aaid  retainer  and  empky*' 
meat,  ue  dead  body  of  tbe  and  person  so  executed 
was  then  and  there  deliTered  to  the  said  6  C,  for 
the  purpose  of  being  ao  by  bim  buried  as  aforesaid, 
and  it  Uien  and  there  became  the  duty  ol  the  said 
6  C  to  burr  the  same  aecordingly ;  but  that  the 
said  O  C  beng  &a,  and  huFing  no  regard  to  hia 
said  do^,  nor  to  &c.,  did  not,  nor  would  bury  the 
said  hoiyr  but,  on  die  contrary  thereof,  ualavmdly 
ficc,  andffor  the  sake  of  richea,  lucre,  and  gain,  did 
take  and  carry  away  the  aaid  body,  and  did  aell  and 
diapoae  of  the  aame,  for  the  nurpose  of  being  dis- 
sected &c.,  to  tbe  great  scandal  &c. :"  Held,  that 
the  indictment  wis  good,  although  framed  in  the 
kmguege  of  a  deolaratioa  in  aaanmpait  Ret  t. 
CundieK  1  D.  &  R*  N.P.C.  13.  [Graham] 

An  indiotment  charging  the  defendant  with  ob- 
structing another  in  the  execution  of  on  office,  at 
the  peiformanoe  of  a  doty,  muat  ohew  that  the  pereon 
obetrueted  waa  UwfaUy  executing  the  o£|ee,  or  per- 
forming the  doty  in  qoeetion  j  and  the  mere  atate« 
ataat,  that  the  defendant  "  unlawfully"  did  the  act 
oomplained  of,  will  not  be  luffioient  The  foets 
which  constitute  the  obstruction  most  be  disUnotly 
stated,  ttd  not  their  amouat  by  inference.  The 
stating  that  the  obattuotion  waa  oaoaed  by  "  threats" 
and  **mflnacea"  will  not|be  sufficient.  Rex  w.  Chert, 4 
LawJ.KJ3.79,8.c.4B.ABC902,s.o.rD.&R.461. 

Aa  indictment  •ffRUist  a  person  for  not  taking 
upon  himself  the  office  of  coostaUe,  waa  quashed, 
on  the  ground  that  it  did  not  shew,  lat,  that  be  waa 
aa  inhabitent;  2d,  that  the  coert  leet  waa  holden 
within  the  jnriadictioa  ;  3d,  that  the  allegation,  that 
tbe  defendant  bad  due  notice,  amoonti  only  to  a 
general  notitiam  habuit,  which  is  ill ;  and,  4th,  that 
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it  if  defeetiTe  Ibr  ftadnp  tbAt  the  uid  A  B,  tt  a 
court  leet  there  bolden,  the  inqueet  duly  wwon, 
&c«  did  preient,  &c.     Rex  ▼•  Bojieot,  1  Ken.  318. 

The  word  *'  from,"  as  tpplied  to  a  periih,  in  the 
deeenptxm  of  t  roid,  doee  not  of  neoeiai^  exdode 
the  parish.  The  word  may,  after  Teidict,  be  treated 
as  indaiire,  if»  from  the  whole  context  of  the  len- 
tence,  it  most  fairlj  be  understood  ea  being  so  osed, 
snd  so  understood  bj  the  joiy. 

Indictment  for  obstructing  a  higfawar,  chsijg^ng, 
'*  that  defendant  removed  a  eolTert  in  the  parish  of 
8,  opposite  to  a  mill  there,  in  a  highway  there, 
lesdiag  from  S  to  K :  Held  good,  on  motion  in  arrest 
of  judgment.  Rtx  r.  iTniFAt,  6  Law  J.  M.C.  19, 
B.  c.  7  B.  &  C.  413,  s.  c.  1  M.  &  R.  f  17. 

An  indictment  charged  that  A  B,  on  &e.,  being 
the  senrant  of  J  H,  on  the  same  day  Aic,  one  gold 
ring,  &e.  then  and  there  being  in  the  posaession  of 
J  H,  and  being  his  goods  and  chattels,  feloniously 
did  steal :  Held,  that  the  fair  import  of  the  charge 
was,  that  A  B  was  the  serrant  of  J  H,  at  the  time 
when  the  theft  was  committed,  and  that  the  indict- 
'  ment  therefore  warranted  judgment  of  transports* 
tion  for  fourteen  yeara.  Tht  King  r.  Mary  Sosmt- 
ton,  6  Law  J.  M.C.  99,  s.  o.  7  B.  &  C.  463. 

Where,  in  sn  indictment,  a  fret  is  stated,  from 
which  another  fact  is  also  stated,  as  a  legal  inference 
from  the  first,  a  rerdict  of  gnil^  wUl  not  support 
the  indictment,  unless  there  be  suiBcieat  on  the  face 
of  the  indictment  to  shew  that  the  second  fret  i»a 
legal  and  necessary  inference  from  the  first. 

Accordingly,  where  an  information  stated,  that 
one  R  H  was  employed  in  the  senice  of  the  Cu8« 
toms,  and  that  it  was  his  dn^,  at  such  peison  so 
employed,  to  seise  certain  goods,  and  it  tnen  went 
on  to  charge  the  defendant  with  offering  to  bribe 
R  H  to  ridate  his  duty,^ — ^it  was  held,  after  verdict, 
that  the  mere  employment  of  R  H  by  the  Customs 
did  not  create  a  duty-  to  seise  goods ;  and,  none  of 
the  acts  of  parliament  relating  to  the  Customs 
creating  such  a  duty  fromsudt  an  employment  alone, 
judgment  was  arrested.  R$x  ▼.  Eventt,  6  Law  J» 
M.C.  83,  8,  c  8  B.  &  C.  114,  B.  0.  f  M.  &  R.  35. 

(C)  Etiobnob. 
[See  Varianob.] 

Though  an  indictment  arer  an  assault  with  intent 
to  abuse  and  carnally  know,  it  is  supported  by  proof 
of  an  assault  with  intent  to  abuse  only.  Rn  t. 
Datnon,  3  SUrk.  6f.  [Holroydl 

An  indictment  chsrving  the  defendant  with  hsTing 
published  a  libel,  with  intent  to  defrme  certain  ma- 
pBtntM,  snd  also  to  bring  the  administration  of 
justice  into  contempt,  is  supported,  if  either  of  those 
intentions  be  proved.  R§x  t.  Evant,  1  Stark.  35. 
[Bayley] 

Where  a  certain  parish  is  named  in  an  indictment 
for  felony,  as  being  in  a  particular  county,  it  is  not 
necessary  to  prove  that  the  parish  is  in  that  eoonty. 
lUx  V.  DowUng,  1  R.  &  M.  433.  [Littledale] 

The  oireumstance  of  evidence  shewing  the  pri- 
soner guilty  of  another  felony,  is  no  objection.  K€x 
T.  Moor§,  S  C.  &  P.  235.  [Burrough] 

To  support  an  indictment  for  publishing  sn  ob- 
scene snuir-boz,  the  identical  box  must  be  produced : 
shewing  a  similsr  one  is  insufficient.  Rix  v«  Aetm- 
«fi<a,  t  C.  &  P.  415.    [Pa^] 


Where,  on  an  indietsunt  for  laresny,  the 
color  rests  his  ease  on  the  prisonei's  recent 
sion  of  the  property,  and  the  prisoner  oslls  a 
to  prove  that  he  bought  such  property  of  A  B,  and 
the  prosecutor  then  calls  A  B,— -A  B  can  only  give 
evioence,  which  goes  to  destroy  the  prisoner's  esse ; 
snd  consequently,  evidence  shewing  that  he  saw 
the  prisoner  commit  the  robbery,  will  be  rejected* 
JUx  V.  Sttm^tom,  S  C.  &  P.  415.  [Gaivow] 

An  indictment  against  persona  tor  disobedienoe  of 
an  order  of  justicea,  to  restorB  a  member  of  a  benefit 
club,  stated  that  the  rules  of  the  dub  had  been  duly 
inroUed  at  the  Sessions*  The  order  of  the  justices 
recited  that  they  bad  been  so  inroUed ;  but  on  tfte 
trial  of  the  indictment,  there  being  no  evidcnoe  of 
the  fact,  ezoept  the  recital  of  the  jostioes  theaoselves, 
— it  was  held,  that  the  fact  which  was  neceassry  for 
the  jurisdiction  of  thej  natioes  was  not  proved.  Ra 
V.  Gilku,  6  Law  J.  M.C.  118,  s.  o.  8  B.  &  C.  439. 

Although,  in  genenl,  the  evideaoe  on  the  trial  of 
an  indictment  far  felony,  shall  be  confined  to  the 
felony,  in  queation ;  yet,  if  the  transsetion  relating 
to  the  prisoner's  eondnet  be  so  oonneeted  in  its  frets 
as  to  render  it  necessary  that  the  whole  shall  be  laid 
before  the  jury,  the  whole  ahall  be  received  in  evi« 
denoe,although  it  may  indnde  other  frloniea  for  whidi 
the  prisoner  may  yet  afterwards  be  called  to  aoooont 
The  question  whether  the  transaction  is  or  is  not  so 
oonneeted  in  its  frets,  is  a  question  to  be  decided  by 
the  judge  on  the  trial,  in  his  discretion ;  and  it  aeestt 
the  Court  will  not  afterwards  review  his  decusion. 
lUs  V.  EUu,  5  Law  J.  M.C.  1,  s.  c.  9  D.  &  R.  174, 
s.  0.  6  B.  &  C.  145. 

Where  an  indictment  for  a  conspiracy  aD^gad 
'<  at  the  Court  of  Quarter  Sessions  holden,  &e.,  sn 
indictment  against  A  B  was  preferred  to,  and  fbond 
by  the  grand  jury :"  Held,  that  this  allegation  must 
be  proved  by  a  caption  recularly  drawn  up  of  record, 
and  that  tfaie  minute  book  kept  by  the  deputy  derk 
of  the*  peace  could  not  be  received  ss  evidence  of 
the  finding  of  the  bill,  although  no  record  bad  been 
in  fact  drawn  up.  Rmx  y.  Smith,  6  Law  J,  MJC  99, 
B.  0. 8  B.  &  C.  341. 


INFANT. 


[See  GuABDiAN  and  Ward,  Pabbrt  and  Cvild, 
and  Procrein  Amy.] 

(A)  Rights  and  Incapacities. 

iB)  Liabilities. 
C)  Maintenance. 
(D)  Actions  and  Suns  bt  and  against. 


(A)  Rights  and  iNCAPACiTiBi. 

An  infrnt,  for  his  own  benefit,  may  cany  on  trade 
and  business,  and,  by  his  pro^mm  amy,  may  main- 
tain an  action  for  slanderous  words  in  respect  of  soeh 
trade  and  business.  WUd  v.  TmMmmH,  5  Law  J. 
K.B.  265. 

It  is  a  maiim  in  law,  that  whoever  entera  land  of 
an  infeut  does  so  for  the  benefit  of  the  infsat.  In^ 
gUd§w  V.  Riehardtan,  5  Law  J.  K.B.  246. 

If  an  infant  pays  money  with  his  own  hand  with 
a  valuable  consideration,  he  cannot  recover  it  back 
acain  in  an  action  for  money  had  and  received. 
Hobmm  v.  Blogg,  8  Taunt  508. 
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An  Mtato  dMeending  to  m  infut  beir,  loljeec  to 
m  tnitt  to  mU  for  payment  of  certain  inenmbrmnoea: 
Held,  tbat  it  conid  not  be  retorted  to  for  tite  pay- 
ment of  other  apeotalty  debts  during  the  minority 
of  the  beir.    Searth  t.  Cottoit,  1  Jac.  635. 

On  a  bill  by  an  ezecator  to  recover  a  fund  belong- 
ing to  a  teatator,  it  appearing  tbat  the  teatators 
debta  were  paid,  and  tbat  the  fund  was  bequeathed 
to  infanta,  the  Conrt  refuted  to  have  it  transferred 
to  the  executor,  but  secured  it  in  court  for  the  benefit 
of  the  infanta.    Crick  w.  Binnty,  1  Jac  5f 3. 

An  objection  to  a  sale  in  court  in  execution  of  a 
win,  tbat  there  were  infants  interested  under  the 
wfll,  who  could  not  join  in  the  conveyance,  was 
orermled.    PeweU  ▼.  Powell,  6  Mad.  53. 

An  infant  dying  seised  of  an  equitable  estate, 
wbicb  descendM  $x  part$  tnaUrnd,  his  oapaoitr  to 
call  for  a  convesrinee  of  the  legal  estate  (by  which 
oouiae  the  descent  mi^bt  bare  been  broken),  is  not 
a  sufficient  reason  to  induce  the  Court  to  view  the 
esse,  as  if  a  conveyance  bad  been  resUy  made. 
Lmtglmf  ▼.  SnMd,  1  S.  &  S.  45. 

An  mftnt  of^^the  age  of  sixteen  may  enter  into  a 
neognisanoe  to  prosecute  a  criminal  charge.  Ex 
WaUmm,  M'Clel.  493. 


(By  LiABiLinis. 

If  an;^  portion  of  goods,  supplied  to  an  infant  to 
trade  with,  be  consumed  by  bis  funily  as  necessa- 
ries, he  is  liable  for  that  portion.  TwrberoilU  v. 
Wkitehntm,  1  C.  &  P.  94.  [Hullock] 

If  proper  clothes  are  supplied  to  an  infimt  by  his 
father,  any  others  furnished  in  addition  cannot  be 
eonsidered  as  necessaries ;  and  it  is  the  duty  of  a 
tradesman  when  applied  to  by  an  infant  for  clothes, 
to  make  inquiriea  of  his  friends,  before  he  gives 
him  credit.  Ccok  v.  J>cRteii,  3  C.  &  P.  ir4.  [Best] 

If  an  infant  be  tenant  in  tail,  he  is  as  much  to 
keep  down  the  interest  of  debts  charged  upon  the 
entailed  eatates,  as  any  person  who  is  not  a  minor* 
Burgtt  V.  HowAm,  X  Turn.  167. 

Whether  an  infant  can  be  bound  by  a  submission 
to  axbitiation  entered  into  on  hia  behalf  by  bis  guar- 
dian— fiicre. 

But  a  submission  to  arbitration  entered  into  b^ 
bimaelf  alone,  or  bv  anv,  other  person  than  his 
guardian  on  his  hehalf,  is  cleariy  void .  Cox  t.  Dowu, 
5  Law  J.  K.B.  lt8,  a.  a  6  B.  &  C.  255. 

An  infant  administratrix  may  be  compelled  in 
equity  to  account*  Hindmanh  v.  Southgato,  1  Law 
J.  Chano.  24. 

Articles  under  which  A  had  served  his  clerkship 
to  ad  attorney,  contained  a  proviso,  that  A  ahould 
not  praotiae  within  a  certain  district;  and  also  a 
covenant  on  the  part  of  hia  father,  that  A  should, 
within  a  month  after  he  came  of  age,  execute  a  bond 
in  a  specified  penalty  to  ensure  his  fulfilment  of  the 
proviso ;  A,  who  was  an  infant  at  the  time  of  the 
•xecution  of  the  articles,  served  under  them  for 
three  years  after  he  attained  his  full  age,  but  was 
never  called  on  to  execute  any  bond,  and,  with  the 
knowledge  of  the  purport  of  the  articles,  completed 
bis  clerkship,  and  afterwards  began  to  practise  as 
an  attorney  within  the  district  from  which  the 
artidea  purported  to  exclude  bim ;  s  motion  for  an 
injunction  to  reatrain  bim  from  practising  within 
tbat  district  was  refused,  with  costs.  Capu  v.  Hut* 
Urn,  t  Ross.  357, 


A  commission  of  bankrupt  eannot  be  Mippofted 
against  a  person  under  age.  O'Brtm  v.  Curris,  3 
C.  &  P.  S83.  [Burroughl 

A  boy  under  the  age  of  14,  cannnot  be  convicted 
of  an  assault  with  intent  to  commit  a  rape.  Bex  v. 
Aldonhato,  3  C.  &  P.  396.  [Vaughan] 

(C)  Maintbnancb. 

Maintenance  allowed  to  infanta  out  of  a  fond  ia 
which  they  bad  only  contingent  interests.  Pr«t«r  v. 
PraUr,  6  Law  J.  Chanc  90. 

Where  there  are  two  funds  absolutely  given  by 
diflferent  persons  for  the  maintenance  of  an  infant, 
the  infant'a  intereat  detarminea  which  of  the  two 
aball  be  appropriated  first.  Fofjambo  v.  WiUoughby, 
f  S.  &  S.  165. 

(D)  Actions  anb  Smrs  by  arb  against. 

The  tutors  of  an  infant  Scotchman  executed  an 
agroement  inttr  partet  for  a  lease,  whereby  they  let 
a  salmon  fisbexy  for  four  years.  The  root  was  ro- 
aerved,  pajrable  to  the  tutors,  or  to  any  other  person 
duly  authorised  to  receive  it:  The  Court  held, 
without  proof  of  the  infimt  being  of  age,  Uiat  he 
might  sue  upon  the  instrument  in  bis  own  name* 
FitxmauHct  v.  Waugh,  3  D.  &  R.  273 ;  Cam^  v. 
Waugh,  1  Law  J.  K.B.  89,  s.  c  9  D.  &  R.  977. 

If  an  infant  appear  and  defisiid  by  attorney,  the 
Court  will  order  the  appearance  to  be  struck  out  of 
the  filscer's  book,  and  direct,  that  if  the  defendant 
should  appearby  guardian,  tbepleasliould  be  framed 
accordingly.  Fmneis  v.  Thompion,  4  Law  J.  C.P* 
19f ,  s.  c.  3  Bing.  609,  ss  Pagn  v.  Thompson. 

If  an  infant  is  sued  for  a  debt,  which  he  has  con- 
tracted in  the  eourtt  oftradt,  and  has  suffered  judg- 
ment to  be  signed  by  default,  the  Conrt  will  not  net 
it  aside.     Wright  v.  Hunter,  1  Law  J.  K.B.  948. 

An  infant  bought  goods.  He  made  a  promise  to 
pay  after  be  became  of  age, "but  after  the  commence- 
ment of  an  action  againat  him  :  The  Court  held, 
that  aoch  a  promise  did  not  support  the  replication 
(to  a  plea  of  infancy),  that  the  defendant  ratified 
the  contract  after  he  became  of  age.  Thornton  v. 
Illingworth,  9  Law  J.  K.B.  175,  s.  c.  9  B.  &  C* 
894,  s.  c.  4  D.  &  R.  545. 

An  entry  made  as  to  the  time  a  child  was  born, 
in  the  register  of  the  christening,  is  not  of  itself 
sufficient  evidence,  in  an  action  against  an  infant, 
to  prove  his  infancy,  Wihen  v.  Law,  $  Stark.  63* 
[Bayley] 

A  person,  who  makes  an  adverse  entry  into,  and 
take  an  adverse  possession  of  an  infant's  estate, 
cannot  be  treated  as  the  bailiff  of  that  infant ;  nor 
can  a  biU  for  an  account  aninst  him  in  that  character 
be  sustained.  Ha^ley  v.  Wett,  4  Law  J.  Chanc.  63m 

Where  an  application  is  made  for  a  reference,  to 
inquire  whether  any  prooeedinga  will  be  for  the 
benefit  of  infants,  the  interest  of  the  infants  most 
be  stated  to  the  Court.   Anon.  1  Law  J.  Chanc.  33* 

An  inquiry,  whether  a  sait  is  beneficial  to  an  in- 
fant, unless  upon  a  strong  esse  of  no  benefit,  or  im- 
proper motive,  will  not  be  directed  by  the  Court* 
Steeene  v.  Steetnt,  6  Mad.  97. 

The  Court  will  not  grant  an  application  to  sUy 
proceedings  in  a  suit  commenced  on  behalf  of  infants 
for  accounts  of  their  property,  upon  affidavita  that 
the  suit  was  not  for  their  Benefit*  Lyont  v.  Blenhin^ 
1  Jac.  959. 


INFORMATION.— INJUNCTION--(Wa»M  ^bawtbd  or  unrisD). 


Wtae  ta  inliiDt  famd  pat  m  bU  aM««r  by  guar- 
diw,  and  •  si|>plem«nt»l  bill  was  filed— On  motioB, 
an  order  was  made,  that  the  ^^oardian  wbo  pot  in 
diia  aaavrer  to  tbe  original  bill,  aiigbt  put  in  the 
■newer  to  tiie  anpplementel  bfll.  LuthingUm  t. 
Sewell,  6  Mad.  f  8. 

An  estate  descending  to  an  infant  beir,  subject  to 
alien  or  equitable  charge:  He1d,that  the  parol  does 
BOt  damor  in  a  soit  institmted  by  other  oreditons. 

XnAnts  being  added  as  parties  to  a  cause  after  the 
report  had  been  made,  it  was  referred  to  the  Master 
to  inquire,  wbelfaer  it  would  be  for  their  benefit 
thai  the  repertshould  be  adopted  ae  to  them.  BtmIe^ 
jMd  ▼.  Bradlty,  1  Jno.  68C. 


INFORMATION. 

[See  CfiTWTif AL  Inporwation,  and  Smuoolino.] 
^A)  When  gaanteo. 

(B)  FOKM. 

(C)  Practigb. 


(A)  Whev  granted. 

An  infoimation  lies  againstorerseem  for  ansistiffg 
in  the  promotion  of  a  maniage,  in  order  lo  lelieve 
the  jiansh  of  a  panper,  by  burlbening  him  on  m- 
other  settlement.    lUx  r.  Herbert,  ft  Ken.  466. 

So,  for  a  coni^ittracy  to  raise  the  price  of  salt,  bv 
^eireral  entering  into  an  agreement  not  to  sail  salt 
under  a  certain  price.    Ru  r.  Ncrris,  S  Ken.  500. 

The  Coort  will  not  grant  an  information  against  a 
party  for  not  accepting  acorporata  offioe,  in  abseaoe 
ef  some  obatinacy,  ^c,  on  the  part  of  the  peisan 
elected.     Rex  v.  Dtnwm,  2  Ken.  259. 

A  justice  of  the  peace  cannot  be  criminally  pro- 
ceeded againstfUntil  an  action  for  the  eame  ofieaoeis 
disGcniinued.  Refc  w,  FuldingM  ft  Ken.  386,  s.  c.  t 
BuiY.  720. 

An  infoimation  lies  against  justices  £>r  refusisig 
to  relieve  hurgessss  appeding  i\gainst  a  poor>rats* 

(B)  Form. 
[See  Indictment.] 

iln  infinrmation  against  a  brewer  foraUeged  frnods 
1^  mixing  beer,  contrarv  to  the  statute  of  the  48 
Geo.  3,  c.  12,  contained  a  count  stating,  that  Cbe 
defendant  being  such  brewer,  after  the  passing  of 
the  said  act,  and  before  the  exhibiting  of  this  infer- 
matioD.towit,  on  the  2l8t  day  of  October,  1819,anid 
on  each  and  erery  of  divers,  to  wit,  twenty  daya 
between  that  day  and  the  d^y  of  exhibiting  this  in- 
formation, did  mix.  and  cause  to  be  miiea,  a  large 
quanti^,  to  wit,  52  gallons  of  strong  beer  with  a 
large  quantity,  to  wit,  24  gallons  of  taUe  beer,  in 
^oh  and  evory  of  diven,  to  wit,  five  other  eaaks, 
contrary  to  the  fonn  of  the  statuts,  whareibT,i^a  the 
said  defendant,  being  such  brewer  so  offending*  hath, 
for  each  of  his  laid  offences,  fiaKaited  Ibn  sum  of 
2001.,  amounting  in  the  whole  to  a  fUrtfaer  snm  of 
tl,000<.  On  a  SMtion  in  arrest  of  judgment,  Che 
Coort  held  this  to  be  a  good  and  aofident  oovbL 
Attwrmt^  Gemral  r.  Frwr,  11  Price,  183* 

A  videlicet  in  tn  information  laying  the  number  of 
things  seized,  is  conclusive  as  to  toe  number  so  laid ; 


tiiefefore  a  MsdieC  and  judgMSBft  cMftoft bsbsfand 
the  number  so  specified. 

If  an  infoimation  for  forfoutusss  of  inaiibinmij, 
under  the  21  Geo^  3,  e.  37,  does  not  oontnin  «n 
aTorment  of  die  quantity  of  tbinga  seized,  it  oanniat 
be  snpportod.  AUmimf  Gmnalw.Jtfftry^  ISBnee, 
545,  s.  c.  M*CleL  270. 

An  infomntion  upon  tfaeslatnti  11  Geo.1,  e.  30, 
s.  30,  against  a  eandlo-nmlDtr  for  sHxittg  uawttgbed 
with  weighed  oandks,  must  charge  tibe  not  to  have 
been  done  with  intent  to  deeeive  His  Mnesly  nf  his 
duties.  Attarmv  Gmmal  w.  finrreU,  1  Y.  4c  J.  495. 

An  infnrmntion  stating  that  the  defondant  ia- 
ndcted  or  oansed  to  be  imported  forsign  siUu,  is  bad 
for  uncertainty.    Rix  t.  Motrk}^  1  Y.  &  J.  ttt* 

(C)  Practice. 

A  nile  m'fi  for  an  infonuition  eanast  be 
a  desk  in  court,  who  ban  baenformsily  < 
by  the  aefondant    Amm.  2  Ken.  496. 

The  oommensemettt  of  a  suit  bf  infoimnlkoii  by 
the  Attorney  General  on  the  pact  of  the  erown«  for 
the  incofnty  of  foifoituns  mn«er  n  penal  not  of  ^- 
Uament,  mnst,  wilb  reference  to  the  StaHata  nf  I^nsd- 
lationa,  be  taken  to  be  tim  issuing  of  pssoev,  sad 
not  the  actual  filing  of  the  infonnation.  Auifmey 
.  General  r.  Hall,  11  Price,  760. 


iptofsd 


iNHiBrnoN. 

[See  PRAOnOB  IN  THE  EcOLESrAITTCAL  CoiTR'nu] 


INJUNCTION. 

[See  CoPYEi«4iT.] 

(A)  'WnnftS  fiEAWTBDOR  R 


mrara- 


RAU 


(B)  To  STAY  OR  RBBTRAf If  ProCRRMNOB. 

(C)  Wasvb.       ) 

( D)  Patents.    VSee  Aeae  Titles. 


•       1 

rs.    VSee  Aeae 

RRS.  j 


(E)  Partnrrs 

(F)  BKTRMninnAtinCoNTimJiiw. 

(G)  Breach  of. 

(H>  DfSBOLVIflO. 

(I)  RrvitaiL.  . 

(K)  PRACnOR. 

(L)  Cosvs. 


(A)  Where  granted  or  refused,  ih  cenjrrai.. 

Whose  a  plaintiff  states  upon  his  bill  a  ^asn  en- 
titling him  to  be  retiered  e^ainst  n  bond,  nnd  the 
defondant  pBoteota  himself  firom  ansnmriagnesisval  of 
the  cifonmstanees  whaeh  are  ementialtathe  plnintMPs 
ecpiity,  on  the  gxnond  that  the  diseoeei^  nf  <bem 
wonld  nzpoee  him  to  pains  and  nsnsares  in  the  Cn- 
elesiaatieal  Coort,  bnt  admits  odiar  cireomntnneas 
oonneeted  with  these ;  if  the  Conrt,eompaiing  wbnt 
is  admitted  witb  what  is  refased  to  bennnwnwd,  seas 
nasen  to  think  that  the  case  is  one  whiob  is  lit  for 
inqoiiy  in  equity,  nn  injnnotisn  will  bn  gianlsd. 
■I  ¥•  Donmmt,  2  Law  J.  Chsne.  ^ 

A,  being  the  owner  of  two  adioining  bonsss,  dn- 
mises  one  to  B,  andaAsvwnsds4(eniiasntlMnChartn 
C.  Neither  A  nor  C  can  make  sooh  alterations  nn 
the  premises  dennsed  tothclattsr  sswill  prevent  the 
comfortable  enjoyment  of  the  house  dwmissd  tn  B. 


INJUNCTION^To  mat  <a  mstraih  Piu>c£b»ik68). 


9«e 


If  C  tkre«ttn«  tnd  begins  to  iiitke  lAtenlioiis 
which  th«  Court  ii  aatitfied  will  prevwit  tlie  com- 
iartilde  enjoyment  of  B'l  faoMe,  an  injimotioii  wiH 
be  gniviMl-    Patrntr  v.  Pa^,  t  Lftvr  J.  Cbano.  154. 

Injunctioxi  granted  to  raetnia  the  disoloanre  of 
Mcratt  coBO  to  the  deiendant'a  knowtadge  in  the 
oenne  of  a  ooafideMliid  eaaplojmeiit.  ^vitt  r.  Prim, 
1  Siu.  488. 

StmMe — An  Mi|iniotioii  ina^r  ^  obtained  0x  porta 

to  atay  the  negotntioB  of  biljii  of  Mohange. t. 

Boton,  5  Law  J.  Chaoo*  57. 

Under  aa  aot  of  pariicment,  any  owner  of  ninea, 
&C  tying  whbin  a  «ertain  diatasce  of  a  canal,  wan 
mnthorised  to  npply  to  the  oommiiaioneraof  thenavi- 
gatk»,  to  hmy  a  railway  made  over  the  landa  of 
other  pioprieten,  mterrening  between  tbem  and 
Aeoaira],  for  the  pnrpoae  of  oommanioating  with  it ; 
and  if  it  abondd  appear  to  the  major  part  of  the  00m- 
fldaaionera,  that  «qc1i  road  waa  itthig  or  neeeaeaiy, 
it  was  10  be  lawAil  for  the  proprietor  of  tiie  mine,  &c. 
to  make  it,  anbjeet  to  certain  reetriotiona  oxpreiaed 
in  the  act  -,  and  it  was  provided,  that  if  any  peraoft 
dwold  tbiiik  .hnaaelf  iggiieved  hj  anything  done  in 
pnnoance  of  the  aot,  he  anijgfat  within  aix  •calender 
axtatha  «19>ed  to  the  qnavter  aeaaions :  und^sr  Ihia 
act,  the  commiaaionerB,  by  their  award,  antbonaed 
the  defendant  to  make  a  ndlw^  «ver  tiie  landa  of 
the  platntiifj^the  plaintiff  baring  filed  hia  UN  to 
■eetiain  the  execatien  of  the  work,  on  the  grennd 
that  die  ra^way  mm  not  fitting  end  aeoeaaary,  an 
inrpmctiafn  waa  jgvanted.  Dud&y  t.  JVarCon,  4  Law 
f .  Chanc.  104. 

Where  persona,  who  were  HMNSyhireni  and  ocen- 
piera  of  seats  orpewsin  adiasentingaMeting-lioaBe, 
wdiich  was  hdd  in  tnist  for  the  nae  of  fhe  oongre* 
gatioD,  but  who  did  not  take  the  aacrament  there, 
bad  besQ  eocclttded  from  voting  aft  the  election  of  a 
minister  to  officiate  in  the  meeting  boose,  an  apifli- 
oation  for  an  tnj  unction  to  restrain  the  individual  so 
obeted  Irom  acting  aa  minister,  or  reoeivinff  the 
•mcAoments  attaclMd  to  his  office,  was  refused. 
LmU»r.  BffWM,  t  Bass.  114. 

French  slock,  whiob,  there  was  reason  to  beKeve, 
belonged  1o  a  bankropt,  waa  tranaferred  into  the 
name  of  hia  wtfe ;  abe  ^wMfonred  it  into  'flie  name 
of  B,  and  died,  having  previouriy  appointad  -to  -B 
Mvtain  anma  in  the  Eogliab  stocks,  which  she  had  a 
power  of  dispoaingof;  and  B,  who  generally  resided 
m  France,  took  oat  adaninistration  to  her  in  £ng* 
land :  in  «  snit  by  the  assignee  of  the  bankvupt  to 
aeeover  the  Frenob  stock,  an  injunction  was  granted 
to  KMtimin  the  tianafer  of  the  Engliah  stock.  Stead 
w,  CU^,  6  Law  J.  Chanc.  138,  s.  0.  1  Sim.  994. 

As  injnnotion  will  not  be  granted  to  a  landlord, 
mA»  has  relaxed.  In  favour  of  some  of  bis  tenants,  a 
•ovenont  entered  into  for  the  benefit  of  all,  to  restrain 
the  other  lenanta  inm  infringing'  the  covenant. 
Raptrr,  WiUiumit  1  Turn.  18. 

Where  there  is  a  fair  doubt,  whether  the  law 
^onld  fflve  damagea  for  the  piracy  of  a  work,  a 
•onvtof equity  will  notmaintain  an  injunction  granted 
tfxfarfe,  but  wiH  leave  the  plaintiff  to  establish  his 
legal  right,  before  it  ioterferea  ia  bis  behalf.  Lord 
S^ron  V.  Du^mli,  1  Law  J.  Chanc.  SS9. 

A  tenant  naving  violated  iSne  conditions  of -an 
•gvaement  for  a  leaae  of  a  farm,  under  which  he  had 
taken  poasession,  the  landlord  bnoogfat  an  ejectment 
«f«iBSthim,  upon  a  bill  being  filed  by  the  tenant, 


for  a  specific  pefformaace  of  the  agreememt,  and  to 
reatrain  proceedings  at  law,  the  Court  refosed  an 
injunction,  on  the  ground  that  4bo  tenant  had  him- 
adf  violated  the  agreement.  Porrett  v.  Bamei,  t 
Law  J.  Chaoc.  141. 

(B)  To€TAY  OR  RC6TRAIR  Proceedings. 

In  ejectment  between  two  defendants,  tiie  Court 
refused  an  injunction,  where  the  plaintiff  as  land- 
lord might  have  made  himself  defendant  at  law. 
Motes  V.  Lewis,  1  Jac.  509. 

The  Court  will  grant  an  injonction  to  stay  pro- 
ceedings in  the  Common  Pleas  at  Lancaster.  Hiru 
V.  Fiddes,  S  S.  &  S.  S70. 

The  Court  granted  an  fnj  unction  against  a  party 
residing  abroad,  to  restrain  proceedings  in  an  action 
at  law,  and  refused  a  motion  to  allow  the  defendant 
to  proceed  to  trial  before  the -defend  ant  bad  answered . 
M'Cullum  V.  Btah,  10  Price,  ISO. 

Injunction  granted  ex  parle  to  stay  proceedings  at 
law  m  a  court  of  great  sessions  of  a  Welch  county^ 
where  the  action  was  commenced  et  so  late  a  period 
as  to  render  it  Impossible  for  the  plaintiff  in  equity 
to  obtain  the  common  injunction  in  time  to  serre 
any  usefiil  purpose.   Jonu  v.  Bassett,  2  Ruas.  405. 

An  injunction  may  be  obtained  to  stay  an  infant 
from  proceeding  at  law  upon  admissions  contained  in 
the  infant's  answer.  '  v.  0* Donovan,  2  Law  J. 

Chanc.  56. 

To  an  action  broogfat  by  n  oraditorj  aAiei  a  decree 
for  the  administration  of  assets,  against  the  executor, 
•who  pAeaded  a  fatlse  plea  in  order  that  lie  might  hare 
an  opportunity  to  tpply  for  an  injunction  to  restrain 
the  action,  the  Court  granted  &e  injunction,  and 
hcAd  that  ih%  creditor  was  not  entitled  to  a  judgment 
against  the  executor  de  tonU  frropriis.  Fielden  v. 
Fi€lden,'iS.6LS*f9S. 

Motion  by  a  plaintiff  for  an  injunction  to  restrain 
an  action  brought  by  one  defendatit  ag^nst  a  co- 
defoodant,  granted.  Khigham  v.  Maisey,  2  Sim.  41. 

To  entitle  a  party  to  an  injunction  to  stay  execu- 
tion on  a  verdict  passed  against  him  at  law,  ho  must 
pay  the  sum  recovered  into  court,  though  he  has 
since  obtained  a  role  oalUng  on  the  plaintiff  to  shew 
cause  why  a  new  trial  ifeoiddnot  be  granted.  4usten 
▼.  Thomsonf  It  Price,  1. 

On  «  bill  stating,  that  since  a  verdict  had  been 
obtained  against  the  plaintiff,  he  had  acquired  an 
-amount  against  the  defendant,  exceeding  that  for 
which  the  verdict  had  been  given,  the  Court  will  not 
grant  an  injunction  to  reatrain  proceedings  on  the 
verdict.     Whyte  v.  (TBrien,  1  8.  &  S,  551. 

The  Couit  will  not  grant  an  injunction  to  stay 
proceedinga,  and  thereby  repeal  letters  of  adminis- 
tration, if  it  appeartbata  judgment  win  consequently 
be  released,  &c  Kennedy  v.  Kennedy^  2  Ken. 
Chanc.  26. 

Where  a  bill  has  been  filed  to  obtain  a  discovery 
from  a  defendant  proceedinf^  at  law,  to  recover 
against  the  plaintiff,  the  amount  of  a  bill  of  exchange, 
whether  the  defendant  did  not  know  that  it  was  ac- 
cepted by  one  of  the  partners,  in  the  name  of  the 
firm,  for  hia  own  private  debt,  and  on  an  injunction 
to  restrain  further  proceedings,  and  that  the  bill  of 
exchange  might  be  declared  to  be  fraudalently 
accepted,  and  ordered  to  be  delivered  up  to  be  can- 
eelled ;  to  which  the  defendant,  the  plaintiff  at  law, 
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bringioff  the  •etion,  nifw«red,  thtt  he  hed  each 
hoowleage ;  the  Coartrefoaed  to  grant  in  injanotion 
to  stay  proceedinga,  beeauee  there  was  a  defence  at 
law ;  but  aa  there  waa  a  prayer  for  relief,  reqairing 
the  bill  of  exchange  to  be  delirered  op  to  be  can- 
celled, and  aaone  of  the  defendants  had  not  answered, 
and  there  was  a  direct  charge  of  fraudulent  collusion 
in  the  bill,  which  waa  not  anffidently  denied,  thej 
ordered  the  injunction  to  stay  execution.  HwidUeh 
T.  Niai,  8  Price,  689. 

The  injunction  on  an  interpleading  bill  pieYents 
(unlike  a  common  injunction)  the  plaintiff  from  pro- 
ceeding anj  further.  Warington  ▼•  WhitatHont,  1 
Jac.  205. 

The  injunction  in  the  Court  of  Exchequer  restrains 
all  proceedings,  unleas  issue  is  or  can  be  joined ; 
which  is,  unless  the  record  be  in  such  a  atate  that, 
bj  an  act  of  the  plaintiff,  issue  can  be  joined,  RMft 
T.  Burkt,  1  Y.  &  J.  404. 

In  an  action  of  ejectment,  a  party  baring  obtained 
n  Yerdict,  the  defendant  obtained  an  injunction  to 
atsj  execution,  and  nothing  was  done  m  the  suit 
for  many  years ;  during  which  time,  the  term  in  the 
declaration  expired.  The  Court  of  K.B.  would  not 
amend  the  declaration  by  enlarging  the  term,  be- 
cause it  waa  not  ahewn,  that,  by  ao  doing,  they  should 
not  do  any  injustioe  to  the  opposite  par^.  Bardnty 
T.  Haueldm,  1  Law  J.  K.B.  59,  s.  c.  1 B.  &  C.  Itt, 
s.  c.  S  D.  &  R.  227. 

(F)  Extending  and  Continuing. 

Where  some  directors  of  an  inaurance  oompany, 
constituted  by  deed,  filed  a  bill  against  another  direc- 
tor, alleging  miaconduot,  the  Court  refused  to  in- 
terfere, by  continuing  an  injunction,  the  plaintiffs 
not  having  made  use  of  the  powers  of  regulation 
given  them  by  the  deed.  EUban  r.  Bipiold,  t  J.  & 
W.503. 

An  injunction  will  not  be  extended  to  stay  trial, 
where  the  bill  sets  forth  mere  matter  of  equity,  and 
does  not  make  a  cass  which  will  afford  the  plaintiff 
in  equity  a  defence  at  law.  CcU  r,  SKelUjf,  1  Law 
J.  Chanc.  If  5. 

A  chartered  and  loaded  a  vessel  from  E,  consigned 
to  a  house  at  H,  to  be  loaded  there  with  produoe 
from  T,  out  of  the  proeeeda  of  H's  shipment,  snd  to 
be  consigned  to  B,  on  whom  A  drew  bills  on  the 
credit  of  the  cargo,  which  B  agreed  to  accept,  and 
the  bills  were  drawn  and  endoraed  by  C,  and  aent 
to  B,  who  accepted  them  under  protest  as  to  A,  for 
the  honour  of  C,  and  they  were  paid  when  due.  In 
consequence  of  a  disagreement  between  A  and  H,  A 
disclaimed  the  cargo  proceeding  to  T,  and  apprised 
B  thst  he  had  done  so,  directing  him  to  attach  so 
much  of  it  aa  would  be  sufficient  to  cover  what  was 
due  to  him  from  H,  on  account  of  H's  shipment, 
and  which  was  more  than  enough  to  repay  B  the 
amount  of  the  billa  ao  accepted  and  paid  by  him ; 
B  agreed  to  do  so,  and  required  a  power  of  attorney 
to  be  sent  oat  to  him  for  thst  purpose,  which  was 
accordingly  sent ;  H  afterwards  employed  B  to  dis- 
pose of  Uie  cargo  at  T,  on  their  account,  and  B 
wrote  to  A,  stating,  that  he  had  agreed  to  do  so,  on 
account  of  the  large  commission,  whereupon  A  ^ve 
him  notice  that  he  ahould  hold  him  responsible. 
Under  these  circumstances,  B  having  broueht  aa 
action  againat  C,  the  indonee  of  the  bills^-^it  was 


hald,  that  B  was  thescoredited  amt  of  A,  and  had 
so  bound  himself  by  what  he  had  done,  as  to  have 
made  it  his  duty  to  set  for  A  as  directed ;  that  aa 
he  might  have  paid  himself  out  of  the  goods  which 
he  would  have  had  in  his  possession,  if  he  had  done 
so,  but  had,  in  breach  of  his  trust,  neglected  to  do 
so,  to  the  prejudice  of  bis  prindpal,  he  ought,  in 
oonacience,  to  be  suffered  to  proceed  in  his  action  at 
law  against  the  indorser,  in  which  he  most  neoessa- 
rilv  succeed  ;  and  then  the  indorser  would  be  en- 
titled to  recover  the  amount  from  the  drswer,  who 
bad  an  equity  against  the  plaintiff  at  Uw,  altfaoogfa 
at  law  he  had  a  clear  right  to  recover,  and  th^t, 
thersfbre,  he  onrht  to  be  enjoined  from  proceeding 
furtiier  in  the  action ;  but  the  plaintiff  at  law  having 
a  legal  right  against  the  indorser,  snd  there  being 
some  doubt  on  the  esse  of  the  plaintiff  in  equity, 
witt^  respect  to  the  question  in  whose  favour  the 
balance  was,  the  injunction  was  continued  on  tiie 
terms  of  his  paying  the  amoont  into  cooit,  widk 
such  interest  as  would  be  leoovsrable  at  law.  Sotty 
V.  Mean,  8  Price,  691. 

Afler  judgment  suffered  by  de&nlt,  the  plaintiff 
at  law  proceeding  to  assess  damagea  under  n  writ  of 
inquiry,  an  injunction  iHll  not  be  extended  to  stay 
trial.    Mmtteira  v.  BoMnttter,  3  Law  J.  Chane.  177. 

A  bill  waa  filed  by  a  person  in  possession  of  cer- 
tain lands  for  the  specific  performsnee  of  an  alleged 
parol  agreement  to  grant  him  a  leeae  for  seven 
yeara,  and  for  an  injunction  to  restrain  an  ejectment ; 
the  defendant,  by  his  answer,  admitted  t£at  be  had 
been  disposed  to  permit,  snd  would  have  peraaitted 
the  plaintiff,  if  he  had  been  satisfied  with  his  con- 
duct, to  remain  in  possession  for  the  tiaae  snd  on 
the  terms  alleged  to  have  been  apecified  in  the  sop- 
posed  sgreement;  and  that  the  plaintiff  probeblj 
expected  to  remain  in  possession  for  that  time  and 
on  thoae  terms  ;  but  he  expressly  denied  that  any 
such  agreement  had  been  nude;  and  he  insisted 
thst  the  plaintiff  waa  tenant  only  from  year  to  year, 
and  had  done  many  acts  which  woold  have  been 
breachea  of  the  covenants  of  the  lease  suppoesd  lo 
have  been  contracted  for:  The  Court,  upon  this 
answer,  refused  to  make  the  order  nid  abedate, 
and  continued  the  injunction  upon  terms.  Attwoad 
V.  Barham,  t  Ross.  18d. 

The  Court  refused  to  grant  a  motion  made  ex  perlt 
to  extend  sn  injunction  to  stay  trial,  till  two  or  three 
defendants,  who  had  not  appeared  to  thebilKand  were 
in  contempt,  should  have  appeared  and  answered; 
observing  chat  non  eotuiat,  if  they  had  been  eerved 
with  notice  of  the  motion,  that  they  might  not  have 
ahewn  that  they  had  appeared  and  cleared  their 
contempts.     Highham  v.  ^iilwtt,  1 1  Price,  759. 

In  an  affidavit  in  aupport  of  a  motion  to  extend  an 
injunction  to  stay  trial,  it  is  not  sufficient  for  the 
plaintiff  to  swear,  "  that  it  UUUeved,  that  the  answer 
will  afford  discoveriee  material  to  the  defendant  at 
law."    ilium.  1  Law  J.  Chanc.  ISO. 

Where  an  anawer  is  filed  on  the  seal  day,  it  is 
too  late  to  prevent  a  motion  to  extend  the  oooflaon 
injunction,  although  the  motion  was  not  made  until 
tl>e  following  day,  on  account  of  the  pressure  of 
business.  Wkit€hnu§  v.  Hiehman,  1  Law  J.  Chane. 
34,  s.  o.  1 S.  &  S.  lOS. 

Motion  to  extend  the  oommon  im unction,  granted, 
where  the  answer,  which  was  filed  on  the  asme 
Bwniing,  was  insafficient«  and  the  trial  was  ooming 
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OB  the  next  day  but  om.  Munmng$  t.  Admmon,  1 
Sin.  510. 

The  ineuffieiencj  of  an  eBinrer  etnnot  be  made 
aTeilable  u|k>ii  abiewiog  caoae  for  the  contmaanee 
or  diaaolatum  of  an  injunotion.  Anon*  f  Ken.  23. 
Chaiic. 

It  18  not  neceaaaty  for  a  V^rty  who  aeeka  to  eon- 
tinue  an  injanetion  to  the  bearing,  to  aheir  an  in- 
defeaaible  right  to  the  decree  prayed  by  the  bill. 

Where,  therefore,  asaigneea  of  a  bankrupt  aonght 
a  specific  perfonnance  of  an  agreement  for  a  leaae, 
against  a  party  who  was  herself  a  leasee,  and  re* 
strained  from  aaaigning  without  the  consent  of  the 
lessor  in  writing  thereto  obtained ;  (he  Court  con- 
tinued the  injunction  to  restrain  proceedings  at  law ; 
there  being  a  probability  of  obtaining  the  consent 
of  the  lessor  to  the  assignment.  PowM  ▼.  Lloyd,  1 
Y.  &  J.  4«7. 

The  Court  baring  ordered  an  injunction  to  be 
continued,  refused  to  impose  the  terms  of  paying 
money  into  court,  where  the  partiea  were  attorney 
and  Client     Goddard  r.  CarluU  9  Price,  169. 

(G)  Breach  of. 

It  ia  a  breach  of  a  common  injunction,  obtained 
after  four  proolamationa  had  been  made  under  a  writ 
of  $ang€ni,  to  ane  out  a  writ  of  aUoeatur  §ngtnt, 
Mtn-ack  ▼.  Baihy,  4  Law  J.  Chanc.  205,  s.  e.  f 
S.  &  S.  597. 

Where  an  injunction  has  been  extended  to  stay 
trial,  it  is  a  breach  of  the  injunction  to  giro  notice 
of  trial,  even  though  the  notice  be  accompanied 
with  an  intimation  uat  it  is  to  be  held  nugatory, 
onleaa  the  injunction  is  dtasoWed  before  the  day  of 
trial.  Bird  t.  Brunker,  3  Law  J.  Chanc.  84,  s.  o.  t 
S.&S.186. 

If  a  plaintiff  who  has  obtained  an  injunction, 
misrepresents  to  the  public  what  has  been  done  by 
the  Court,  and  the  defendant,  to  correct  that  mis- 
representation, does  an  act,  which,  in  atrictneas,  is 
a  breach  of  the  iniunction,  the  Court  will  not  en- 
tertain any  complaint  againat  him  on  the  part  of 
the  plaintm,  for  such  a  breach*  Barfield  t.  NieW- 
len,  2  Law  J.  Chano.  90. 

(H)  Dissolving. 

Impertinenee  in  an  answer  is  a  good  ground  for 
diasomng  an  injunction.  Joteph  t.  Simpton,  10 
Price,  S5. 

Where  exceptions  to  the  Master's  report,  that  a 
farther  anawer  to  an  injunction  bill  was  not  imper- 
tinent, were  overruled,  and  the  report  confirmed : 
The  Court,  under  special  circumstances,  dissolved 
the  injunction  immediately,  without  allowing  a  re- 
ference back  for  insufficiency,  snd  patting  the  defen- 
dant to  a  new  order  niri.  RobtrUon  v.  Le  Merci^, 
M'ael.  343. 

The  order  nid  for  dissolving  the  common  injunc- 
tion, cannot  be  obtained  after  exceptiona  to  the 
answer  have  been  filed.  WUUawu  r.  DavU,  1  Law 
J.Chanc.  Itl. 

Where  all  the  defendants  have  not  answered,  one 
who  has  anawered  cannot  obtain  an  order  nid,  to 
dissolve  generally  an  injunction  which,  for  want  of 
answer,  issued  againat  all.  Todd  v.  Dotmort,  4  Law 
J.  Chanc.  95,  s.  c.  S  S.  &  d.  277. 

It  is  not  competent  to  a  psrtf ,  supporting  a  motion 


to  dissolve  an  injonotton,  to  state  anything  Irom 
the  bill,  however  well  supported  it  might  be  on  the 
hearing  by  the  evidence,  if  it  be  not  admitted  by 
the  answer.     Maxvell  v.  Ward,  11  Price,  14. 

The  common  injunction  haring  been  obtained  for 
want  of  answer,  an  anawer  is  subsequenUy  put  in« 
to  which  exceptions  are  taken ;  the  Master  having 
found  the  answer  sufficient,  exceptions  are  taken  to 
his  report,  and  the  order  to  argue  them  is  served 
upon  the  defendant ;  afterwarda  the  defendant  ob- 
tains an  order  ni$i  to  dissolve  the  iniunction :  Held, 
that  tbia  order  is  irregular,  as  the  defendant  ought 
to  have  obtained  an  abaolute  order  in  the  first  in- 
stance. Mernt  r.  Coitor,  2  Law  J.  Chanc.  46,  s.  c. 
1  S.  &  S.  486. 

If,  on  a  bill  for  a  discovery  only,  an  injunction 
be  obtained,  and  the  plaintiff  file  exceptions  to  the 
defendant's  snswer,  but  omit  to  set  them  down  for 
argument,  and  they  are  upon  the  usual  order  over- 
ruled, the  defendant  may,  in  thefirat  instance,  move 
to  dissolve  the  injunction,  though  he  has  not  obtained 
the  usual  previous  order.  M«/iiiA  v.  Riehardwn,  13 
Price,  23. 

After  a  subpoena  has  been  sealed,  no  alteration 
can  be  effected ;  therefore,  where  an  injunction  had 
been  obtained  for  want  of  appearance  to  a  writ 
altered  by  changing  the  return— On  motion,  die 
Court  qaashed  the  subpcena,  and  set  aside  the  at- 
tachment and  injunction  which  had  been  granted, 
on  the  ground  of  irregularity.  Parker  t.  Ewart,  9 
Price,  441. 

On  the  allowance  of  a  demurrer  to  a  bill,  an  in- 
junction will  not  be  dissolved  as  of  coarse,  but  an 
application  mnat  be  made  to  Uie  Court.  Barela%f  v. 
Ciirtif,  11  Price,  661. 

It  is  sufficient  if  exceptions  be  filed  st  any  time 
during  the  day  on  which  they  are  to  be  ahevm  for 
cause  against  dissolving  en  injunction.  iVorton  r. 
Kirr,  3  Law  J.  Chanc.  89. 

In  a  suit  for  a  commission  abroad,  a  diaooveiy, 
and  injunction,  if  the  common  injunction  have  issued 
before  trial,  against  the  defendant,  a  foreigner,  in 
contempt  for  want  of  an  answer  on  the  usual  affida- 
rit ;  the  defendant  may  be  heard  on  motion  to  die* 
solve  the  injunction,  before  answer,  so  far  as  to 
shew,  on  the  face  of  the  affidavit  itself,  that  it  issaed 
erroneously ;  but  he  cannot  read  another  affidavit 
to  the  merits  in  support  of  the  motion.  And  temhit, 
that  an  application  to  pay  into  court  the  money 
sought  to  be  recovered  at  law,  before  a  commission 
has  been  applied  for,  is  premature.  Ketlimg  r. 
SiUUk,  1  M'Clel.  &  Y.  359. 

SombU — Where  the  instrumentscreating  the  plain- 
tiff'a  title,  and  the  facts  giving  him  title  under  those 
instruments,  are  neither  admitted  nor  denied  in  the 
answer,  it  is  sufficient  for  him,  upon  a  motion  to 
dissolve  an  injunction,  to  verify  by  affidavit  the  in- 
struments ;  and  it  ia  not  necessary  for  him  to  atate 
by  affidavit,  all  the  circumstancea  conatituting  his 

Strsonal  title  under  those  instruments.  Hodgton  r. 
foft,  3  Law  J.  Chanc.  95,  a.  c  2  S.  &  S.  221. 
Though  affidarits  are  admissible  at  law,  they  may 
not  be  on  motion  to  diasolre  an  injunction.  Hence, 
affidavits  containing  docnmenta  of  which  the  defen- 
dant ia  ignorant,  cannot  be  received.  Bmrott  v. 
Tiekoll,  1  Jao.  155. 

On  ahewing  cauae  on  the  merits  sgainat  an  order 
Nitt,  for  dissolving  an  injunction,  the  plaintiff  is  not 
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ontided  t»  Om  Wfiy.    TyrrM  y.  FaudiMlIi,  1  Y. 

Hm  contents  of  documents  set  forth  in  the  sche- 
dule to  the  snswer,  in  en  injunction  cause,  maj  bd 
obtained  before  the  dissolution  of  the  uvjuncoon, 
and  esed  to  oppose  the  motion  to  diasolTe  it. 

Hence,  when  the  injunction  has  been  dissolredv 
and  the  plaintiff  afterwards,  bj  inspecting  the  do- 
ouments  referred  to  by  the  snswer,  discovers  new 
matter,  he  cannot  more  to  revive  the  injunotion 
upon  the  amended  bill  containing  the  new  sMtter, 
and  verified  by  affidavit.  PowU  t.  LauaUtU,  1 
Jao.  549. 

Where  the  plaintiff  elects  to  shew  the  imperti^ 
nence  of  the  answer  as  cause  against  dissolving  an 
injunction,  and  the  Master  reports  the  answer  to 
be  not  impertinent,  the  Court  will  dissolve  the  in* 
junction  absolntelj ;  and  a  second  order  mii  is  not 
necessary.    Cm  v.  Horw€U,  8  Y.  &  J.  36. 

A  common  injunction  having  been  obtained  Ibr 
want  of  answer,  on  the  answer  comiog  in,  eisep« 
tions  were  taken  and  allowed ;  the  bUi  was  then 
amended ;  to  which,  and  the  exceptions,  s  further 
answer  wss  put  in  ;  the  further  answer  was  referred 
for  scandal  and  impertineoce.  The  Master  reported 
it  was  nekber  scandalous  ner  impertinent*  And  on 
this  report,  the  defendant  obtaiMd  the  usual  order 
to  dissolve  the  injunction  MJfi.  Ezcen^ons  to  thtf 
answer  to  the  amended  bill  were  offbreoto  be  shewn 
as  eauae,  but  the  Couct  considered  the  reference  for 
scandal  and  impertinence  a  dilatory  proceeding,  and 
dissolved  the  injunction*  Sum§  v.  BHtridge,  9  Y. 
&  J«  482. 

.  Two  ezecqtOM  were  appointed,  one  proved,  the 
other  declined  to  act ;  an  action  was  commenced  by 
the  acting  exeeutor  against  a  debtor  to  the  testator, 
and,  the  role  of  law  requiring  all  the  ezeontors  to 
join,  the  action  was  brought  in  the  name  of  boUk 
executors.  On  a  bill  filed  by  the  debtor,  he  obtained 
the  common  injunction  tit  want  of  answer.  The 
noting  executor  subsequently  put  in  an  answer,  sad 
on  an  affidavit  that  the  other  exeeutor,  who  re- 
sided abroad,  refused  to  act  or  to  put  in  any  answer^ 
the  Court  granted  an  order  nitt  to  dissolve  the  i&« 
jonetioQ.    Kilby  v«  Stani^,  «  Y.  &  J.  75. 

(J)  Revival. 

Where  an  order  Ibr  enlarging  the  time  for  shewing 
osnse  against  the  common  older  for  dissolving  an 
injunction  to  stay  prooeedings  in  an  action  at  law, 
had  been  obtained  on  an  undertaldng  to  shew  cause 
on  the  merits  confessed  in  the  answer  :  The  Ccrart 
discharred  it  with  costs,  the  bill  having  been  filed 
hr  a  discovery  merely,  notwithstanding  it  also 
prayed  a  commission  and  an  injunction ;  and  such 
an  order  having  been  discharged,  renders  it  neces- 
sary for  the  plaintiff  to  move  to  revive  the  iajnac- 
tion,  which  becomes  dissolved  as  a  necessary  con- 
sequence.   Jaekaon,  ▼.  Strmtg,  13  I^rice,  309. 

CK)  Practice. 
[See  Practice — in  Equity.] 

Eg  parte  applieationa  for  injnnetiona  in  the  conrC 
of  the  Viet  ChatuelUr,  are  to  be  made,  for  the  future, 
at  the  commencement  of  the  sitting  of  the  court, 
instead  of  at  its  rising,  Reg,  Gei».  1  Law  J.  Chanc. 
60. 

A  plaintiff  cannot,  be^Mre  the  appesiance  of  the 


dsfendmt,  giw  notion  of  an.applieation  for  n  npdsial 
injunction,  without  previously  obtaining  the  leave 
of  the  Court.    Memtnmdwm,  9  Law  J.  Chano.  81. 

A  motion  for  an  injnnotioD  upon  notion,  and 
before  appeaianoe,  caamot  be  made,  unless  le«m  to 
give  notice  hss  been  obtained,  and  the  notice  ex- 
press that  fact.  Cook  ▼.  -^^— ,  4  Law  J.  Chano.  141. 

On  an  interpleading  bill,  the  injonetion  aaay  be 
moved  for  before  the  tisM  for  answering  in  ont 
TKorii^toii  T.  Whoatttono,  1  Jac.  f05. 

The  plaintiff,  in  a  biU  of  interpleader,  may  ssove 
at  once  for  a  special  injnnotton  on  pajnient  of  ihe 
money  into  court,  without  first  obtaining  the  ooaa* 
mon  injunction.    Vicaty  v.  Wid^,  1  S.  ft  &  15. 

After  the  Msster  had  aigned  nia  report  as  to  the 
insufficiency  of  an  answer,  sn  order  was  obmined 
for  an  injunction  for  want  of  an  anssrer ;  but  it  being 
before  the  report  was  filed,  the  Court  held  it  to  be 
irregular.     Wynne  v.  Jaekeou,  S  S.  &  &  ftd. 

An  injunction  against  setting  up  ouf 
tersBS,  oannot  be  obtained  on  motion.  Pkaihet  ▼• 
Cavcfidii^  S  Law  J.  Chanc  t79 :  s.  p.  Bemey  t* 
Luchett,  1  Law  J.  Chanc.  216,  s.  c.  1.  S.  &  S.  419 ; 
8.  p.  North^y  V.  Pettrce,  1  Law  J.  Chanc  fttS,  s.  & 
1  S.  &  S.  4SG. 

When  a  biU  is  refiarted  far  sssndsl,  and  fennd 
sesndaloos,  a  motion  cannot  be  made  fisr  an  iajmio- 
tion  until  the  soaadalous  matter  is  expanged«  J>«* 
venport  v.  Davenport,  6  Msd.  351. 

The  affidavits,' upon  which  an  as  ports  applioation 
lor  an  injunction  is  made,  muat  i^w,  eitiier,  ihnt 
notice  to  the  defendant  would  be  misebievoas,  or 
that  the  mischief  is  so  srgnnt,  diat  it  would  be  dene, 
if  notice  wers  served  upon  the  defendant,  befon  fke 
iniunction  could  be  obtained.  When  the  affidavits 
fall  abort  of  this  point,  the  motion  must  be  dirseted 
to  ststtd  over,  ana  notice  of  it  to  be  lorred  upon  tiie 
defendant.    Anom,  1  Law  J.  Chanc.  9. 

If  a  bill  which  praya  the  common  injunetion  is 
amended,  end  the  defendant  obtains  an  order  for 
time  to  answer  the  amended  biU,  the  pisialiff  is 
entitled  to  the  oommrm  injunetion,  although  no  in^ 
joaction  was  obtsined  on  the  eiiginal  hill.  Simhem 
V.  Hughee,  S  Law  J.  Chanc.  199,  sl  c.  f  S.&  &  38S. 

A  plaintiff  who  had  obtained  the  common  injunc- 
tion, as  of  course,  procured  an  older  to  amend,  and 
then  obtained  an  injunction,  upon  the  amended 
bill,  as  of  cdurss :  Held«  that  a  special  npfilieatlon 
ought  to  have  been  made.  iTossi  r.  Waimm,  t  Siss* 
85. 

Oft  motion  ftr  sa  injuftetion,  wkmm  there  were 


conflioting 


both  parties  were  ordered  to 


be  exemined.  De  Tmtei  v.  fiardsnesr,  1  Jac.  516« 
Where  a  snppkaMntal  hill  is  filed,  pitying  sen 
ittjunotion,  and  the  merita  on  which  the  piktfitiff 
would  be  enlitleii  to  an  injunction  depend  aotea 
the  facts  alleged  in  the  ac^plemental  biU»  but  on 
those  alleged  in  the  original,  Hn  affidavit  to  the 
iaoto  atoted  in  the  suralementol  bill,  wiU  net  aoAce 
to  enable  the  pbnntiff  to  obtain  an  order  (the  de- 
fendant being  abroad,)  that  servicoof  the  snbpasan* 
on  the  defendant's  aitomey-at-law,  may  hn  good 
service.    Lew*  v.  Il^srd,  1  Law  J.  Chanc  77. 

In  iojunctiott  bills,  where  the  defendnot  residnn 
ftbroad,  and  an  application  is  nmde  tbet  aervlon  of 
process  on  his  attomey-atrlaw  may  be  good  servioe^ 
the  Court  of  Chancery  requires  the  bSl  to  b«  nc- 
cnmpsgaied  by  an  affidavit  by  the  plwtaff,  of  aMdts. 
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In  the  Court  of  Exchequer  the  effidaTit  ia  not  re- 
quired until  the  motion  is  made  for  the  injunction. 
Royal  Exchange  Anuranee  Company  ▼•  Short,  1 
Y.&J.  570. 

Where  notice  of  motion  for  an  injunction  giv^en 
for  a  particular  day,  ia  saved  to  a  aubaequent  day, 
and  the  answer  comes  in  after  the  day  apecified  in 
the  notice,  but  before  the  motion  ia  made,  atRdarita 
filed  before  the  day  apecified  in  the  notice  may  be 
read  against  the  answer.  Olassington  r.  ThwaiUt, 
1  Law  J.  Chanc.  1 13,  a.  c.  1  S.  &  S.  134. 

On  a  motion,  after  the  coming  in  of  the  answer, 
for  an  injunction  to  restrain  the  defendant  (the 
holder  of  a  promissory  note)  from  proceeding  at 
law  against  the  plaintiff  (the  maker  of  the  note), 
the  plaintiff  will  not  be  allowed  to  read  aiRdarits, 
in  oraer  to  prove  circumatancea  of  conduct  and  acta 
of  a  third  party  (tbe  original  payee  of  the  note), 
which  are  neceasary  to  found  the  equity  of  the 
plaintiff,  and  aa  to  which  the  defendant,  in  his  an- 
swer, neither  admitting  nor  denying  tliem,  saya 
that  he  can  give  no  information.  Whitehouse  r. 
Hickman,  2  Law  J.  Chanc.  59. 

Where  an  insolvent  who  had  executed  a  deed  of 
aaaignment  for  the  benefit  of  hia  creditora,  applied 
for  an  injunction  to  restrain  their  proceeding  under 
the  deed,  upon  affidavits,  chaining  br^achea  of  truat 
in  the  execution  of  the  deed  :  tbe  6i£irt  refused  it, 
the  truateesnot  having  been  called  on  for  an  anawer. 
Ixard  V.  Colhorn,  IS  Price,  337,8.  c.  M'Clel.  181. 

Upon  a  bill  filed  by  underwritere  for  an  injunction 
against  an  action  on  a  policy  of  insurance,  and  for 
a  commission  to  examine  witnesses  abroad,  the 
Court  will  not  grant  tbe  injunction  and  commission, 
except  upon  the  terms  of  having  the  money  paid 
into  court ;  even  though  it  abould  appear,  on  the 
answer  of  tbe  defendants,  that  there  is  a  case  for 
inquinr  in  a  court  of  equity.  Irvivg  ▼.  Harriton,  3 
Lsw  J.  Chanc.  48. 

In  an  injunction  cauae,  a  defendant,  to  whose  an- 
swer exceptiona  have  been  allowed,  is  entitled  to 
file  a  further  answer,  after  notice  to  his  solicitor, 
that  the  plaintiff  has  preaented  a  petition  for  an 
order  to  be  at  liberty  to  amend  and  that  the  de- 
fendant may  anawer  amendments  and  exceptions 
together,  provided  the  further  anawer  be  filed  before 
the  order  ia  actually  served.  Leybum  r.  Green,  f 
Ross.  577. 

(L)  Costs. 

SemhU — ^That  a  creditor  proceeding  at  law,  and 
who  has  notice  of  a  decree  ag^nst  the  executor,  is 
not  entitled  to  his  costs  of  the  executor's  application 
for  an  injunction.    Anon.  S  Law  J.  Cbanc.  227. 

Where  the  plaintiff  brought  an  action  at  law,  after 
a  decree  of  reference  to  take  an  account  had  been 
obtained  on  a  creditor's  bill  against  executore,  the 
Court  granted  an  injunction,  though  Uie  defendant 
had  not  acquainted  the  plaintiff  of  the  decree  at  the 
time  of  being  aerved  with  procesa,  and  not  having 
given  notice  of  auch  decree,  or  of  thia  application, 
until  after  notice  of  trial,  was  ordered  to  pay  to  the 
plaintiff  all  the  costs  of  the  proceedings  at  law,  up 
to  the  time  of  the  aervice  of  notice  of  tbe  decree, 
and  tbe  coata  of  the  motion  for  the  injunction. 
Farloto  V.  Wilton,  11  Price,  95. 

When  a  motion  to  dissolve  an  injunction  to  re- 
Btnin  proceedings  on  a  post  obit  bond  is  refused,  tho 
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party  making  the  motion  will  be  ordered  to  pay  the 
costs.     Manack  v.  Reeve*,  6  Mad.  108. 

If  an  attachment  has  been  aealed  and  an  injunc- 
tion isaued  against  a  defendant  for  want  of  anawer, 
and  the  defendant  having  put  in  his  answer  and 
knowing  that  an  office  copy  of  it  has  been  taken  by 
the  plaintiff,  makes  on  the  same  day  two  motiona  as 
of  course,  the  one  for  the  clearance  of  his  contempt, 
the  other  for  the  order  that  tbe  injunction  maybe 
dissolved  niii,  and  also  tendera  the  coats,  the  order 
niei  will  on  motion  be  discharged  with  costs  as  ir- 
regularly obtained.  Ihbottson  ▼.  Booth,  1  Law  J. 
Chanc.  83,  s.  c.  1  S.  &  S.  103. 


INNKEEPER. 

The  liability  of  an  innkeeper  for  the  safe  custody 
of  the  goods  of  hia  guest,  is  the  same  as  that  of  a 
carrier,  in  respect  of  the  goods  intrusted  to  him ; 
and  that  liability  cannot  be  removed,  except  by  dis- 
tinct notice  to  the  guest. 

Accordingly,  where  the  servant  of  an  innkeeper 
was  about  to  remove  tbe  luggage  of  a  gueat  to  hia 
bed-room,  and  the  gueat  desired  that  a  carpet  bag 
(part  of  bis  luggage,)  should  be  left  in  a  room  of 
the  inn,  called  the  Commeroial  Room,  which  was 
done  accordingly,  and  the  bag  was  afterwards  stolen 
from  that  room ;  the  innkeeper  was  held  to  be  liable 
for  the  value  of  the  contenta  of  the  bag.  Richmond 
▼.  Smith,  6  Law  J.  K.B.  219,  s.  c.8  B.  &  C.  9,  a.c. 
2  M.  &  R.  235. 

As  an  hotel-keeper  is  subject  to  the  same  liabilities 
as  an  innkeeper,  he  abould  be  declared  against  as 
such.     Jones  t.  0$born,  2  Chit.  484. 

Under  a  fictitioua  proceeding,  A  seized  the  horse 
of  B,  and  placed  it  at  an  inn  ;  subsequently  B  applied 
to  C,  the  landlord,  who  refuaed  to  restore  the  horse, 
unless  he  paid  for  hia  keep :  Held,  that  unleas  C  wab 
cognizant  that  A  waa  a  wrong-doer,  he  had  a  lien 
for  the  keep  of  the  horse  against  B.  Johnton  v. 
HiU,  3  Stark.  172.  [Abbott] 


INNS  OF  COURT. 

The  Inns  of  Court  cannot  be  compelled  by  a 
mandamus  to  admit  a  person  a  member  of  one  of 
tbe  societies.  Rex  v.  the  Benchers  of  Lincoln* e  Jnn, 
4  B.  &  C.  855,  s.  c.  7  D.  &  R.  351. 


INQUISITION. 

[See  Coroner,  Murder,  and  Timb.] 

An  inquisition  may  be  good  in  part,  and  void  as 
to  the  residue,  as,  if  freehold  and  copyhold  landa  be 
extended  under  an  elegit,  the  latter  not  being  extend- 
able, that  part  of  the  property  must  be  abandoned. 
Morris  r,  Jones,  3  D.  &  R.  603. 


INQUIRY,  WRIT  OF. 

A  notice  of  executing  a  writ  of  inquiry  need  not 
be  signed  by  a  clerk  in  court,  nor  entered  in  the  book 
in  the  office  of  Pleas. 

2  M 
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Notice  of  executing  «  writ  of  inqniiy  nnst  itate, 
that  it  will  be  ezecated  between  two  certain  booi* 
of  the  day.    MorrU  v.  lAtne,  5  Law  J.  C.P.  76. 

A  notice  of  ezecotiog  a  writ  of  inquiry,  Uft  at 
dffndant't  houM  in  the  c&untry  during  a  temporary 
Absence,  ia  a  good  Berrice.  Knibbi  r,  Hopentf^,  10 
Price,  147. 

Where  the  notice  of  executing  a  writ  of  inquiry 
waa  aenred  upon  the  defendant  peiaonally,  and  not 
upon  his  attorney  or  clerk  in  court,  the  service  was 
beld  to  be  insufficient.    Brcukt  t.  Till,  2  Y.  &  J. 

tre. 

5emMe— That  a  notice  of  executing  a  writ  of  in- 
quiry can  be  continued  or  countermanded  bat  once ; 
but  after  several  noticea  and  countermands  have  been 
serred,  a  fresh,  and  not  a  continuing  notice,  is  re- 
gular.   Burgut  r.  RovU,  S  ChiL  220. 

A  motion  to  set  asidfe  an  inquisition  for  excessire 
damages,  must  be  supported  b^  affidavits  at  the  time 
the  application  for  the  rule  u  made.  WiHianu  r. 
Rents,  %  Chit.  tlQ. 

In  an  action  for  work  and  labour,  the  jui^,  on  tiie 
execution  of  a  writ  of  inquiry,  cannot  gire  interest. 
The  affidavits  of  jurymen  may  be  received  on  an 
application  for  setting  aside  their  inquisition,  on  the 
ground  of  their  having  allowed  interest,  where  the 
facts  were  as  above  stated,  and  formed  the  subject 
matter  of  the  affidavit.  JUiUon'r.  Hayward,  9  Price, 
134. 

The  Court  will  not  allow  minutes  taken  before  the 
ander^sheriff,  on  a  writ  of  inquiry  for  an  assault,  to 
be  admitted  on  an  application  to  set  aside  the  in- 
quisition for  excessive  damages ; — and  an  applica- 
tion for  such  a  purpose  cannot  be  supported  on  affi- 
davits by  the  defendants  parties  themselves.  Lath- 
bury  V.  Brown,  5  Law  J.  C.P.  81. 


INSOLVENT  DEBTOR. 

(A)  Of  the  Court  for  thb  Rruef  of 

Insolvent  Debtors. 
(a)  CommtMtMMrf  and  Officen. 
(6)  Powers, 

(B)  Of  the  Petition. 
(a)  In  generat. 

(6)  Who  may  petition, 
(e)  Contenti. 
(d)  Fiiing, 

(C)  Of  the  Assignment. 
(a)  Weetof. 

{b)  E$tate  Paper, 

(D)  Of  the  Assignees. 

(a)  AppoitUment. 

(b)  Powerh  Rights,  and  Duties, 

(£)  Of  the  ScflEDDLB. 

(P)  Of  thb  Hearing. 

(a)  Order  for* 
h)  Notice  of. 

(c)  Evidence, 

(G)  Opposition. 
(a)  Notice  of. 
(6)  Falsijicatioti  of  Books, 
(c)  Fraudutentlyconeealingor making atoay 
with  Property,  and  Fraudulent  Pre* 
ferenee. 


(d)  BrSBcJk  ef  Tnctf . 

(s)  Dehts fraudulently  rsnCmctad. 

(/)  Wakver  of  Fraud. 

(g)   Vexatious  Actions. 

(A)  VeutiouM  Defmeter  IMay  of  SuU. 

(t)  Damage*. 

(H)  Prior  Insolvency  or  Bankruptcy. 
( I )  Removal  of  Prisoners. 
(K)  Discharge. 

(a)  Who  entitled  to. 

(6)  How  obtained. 

ie)  Rights,  Privileges,  and  LiaJnUtietqfier, 
d)'  Pleading  and  Evidence, 

(L)  Allowance  aftbr  Adjupigatiom. 
(M)  Re-hbarimq. 


(A)  Of  the  Court  for  the  Relief  of  Insolvent 

Debtors. 

(a)  Commismonert  and  Offiear*. 

An  insolvent  debtor  applied  to  be  discharged  out 
of  prison.  He  was  remanded  by  the  justices,  to  be 
confined  in  actual  costody  for  two  years.  A  certi- 
ficate of  such  adjudication  was  sent  to  the  Court  for 
the  Relief  of  Insolvent  Debtors.  The  clerk  of  that 
Court  falsely  nnd  maliciously  sent  an  order  of  that 
Court  to  the^aoler,  for  hia  discharge  out  of  custody. 

The  Court  of  King's  Bench,  on  error  from  the 
Common  Pleas,  held,  that  an  action  on  the  case  to 
recorer  compensation,  would  lie  against  the  clerk  at 
the  suit  of  the  detaining  creditor.  Whitelegg  v. 
Richards,  1  Law  J.  K.B.  231,  s.  c.  2  B.  &  C.  45, 
a.  c.  3  D.  &  R.  237. 

(6)  Powere. 

The  Court,  under  the  1  Geo.  4,  c.  119,  s.  13,  bas 
no  power  to  permit  the  assignees  of  an  insolvent  to 
compound  a  suit  in  equity.  In  re  Truss,  1  Cress. 
150. 

Although  an  insolvent  be  unopposed,  the  Court 
will  (if  fraud  appear)  exercise  a  discretionary  power 
rested  in  it  by  the  act  of  parliament,  and  prolong 
the  imprisonment  of  the  psrty.  In  re  Lewis,  1  Cress. 
89. 

An  insolvent  debtor  may  be  brought  before  a 
commissioner  of  the  Insolvent  Debtors  Court,  by  a 
rule  or  order  of,  and  aigned  "  by  the  Court,"  but  if 
signed  by  the  commissaoner,  it  is  a  nullity.  Anon. 
«  Chit.  ««5. 

The  Court  has  the  power  of  appointing  an  assig- 
nee so  long  as  the  estate  ia  vested  in  the  provisional 
assignee.     In  re  Bradbury,  1  Cress.  71. 

An  opposing  creditor  whose  debt  does  not  amodnt 
to  SO/,  mnst  first  get  execution  before  the  adjudica- 
tion can  be  carriea  into  effect :  tiie  Court,  however, 
bas  the  power  of  remanding  the  case  to  such  a  period 
as  would  enable  the  creditor  to -attain  his  object,  fn 
VIS  Uungblut,  1  Cress.  81. 

The  direction  of  the  Court  that  the  insolvent  riiall 
be  confined  within  the  walls  of  the  prison,  ibrma  no 
part  of  the  adjudication,  and,  therefore,  it  may  anb- 
aequentiy  be  rescinded  without  altering  the  judg- 
ment.    In  re  Cadogan,  Co.  110. 

To  sustain  an  indictment  for  conspiring  by  lUae 
oath,  &c.  the  Ecclesiastical  Court  will,  on  prmyer, 
order  its  officer  to  attend  witii  the  papers  in  the 
cause.     Wettmaath  v.  fVestmeath,  t  Ad.  830. 
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(B)  Or  THE  Petition. 
(a)  In  gentral. 

The  iDSolrent'i  husband  was  t  coiiTictdd  felon, 
tnd  had  been  sentenced  to  foarteen  years  transpor- 
tation, but  was  detained  under  an  order  of  council 
at  Portstnouih,  on  board  the  bulks.  The  insolvent 
had  traded  for  some  years  on  her  own  account,  and 
bad  some  time  before  been  declared  a  bankrupt,  but 
she  was  in  frequent  communicatioa  with  her  hus- 
band :  Held,  that  she  must  petition  as  a  feme  covert. 
In  rg  Franktt  Co.  155. 

If  an  insolvent  have  at  the  time  of  his  arrest  two 
places  of  residence,  one  in  London,  and  one  in  the 
country,  more  than  20  miles  distant  from  the  Court 
House  in  Portugal -street,  both  of  which  places  of 
residence  he  uses  indiscriminately,  as  it  may  suit  his 
pleasure  or  convenience  ;  and  if  he  be  arrested  at 
lis  country  residence,  and  remove  himself  by  habeai 
corpus  to  a  London  prison,  he  may  file  his  petition 
from  the  London  prison  and  proceed  to  heanng  and 
take  his  discharge  in  London.     Sead  case,  Co.  31. 

Where  the  insolvent  wa$  arrested  at  his  usual 
place  of  residence,  at  Chigwell,  in  Essex,  which 
was  not  distant  more  than  ?0  miles  from  the  Court 
House  in  Portugal-street,  and  was  committed  to 
Chelmsford  gaol,  and  while  there  petitioned  the 
Court  for  relief,  and  filed  a  schedule,  but  afterwards 
removed  himself  by  habeas  corpus  to  a  London  prison, 
he  was  allowed  to  file  a  new  petition.  In  re  Gabbi- 
tas,  Co.  117. 

When  the  affidavit  for  leave  to  file  a  petition  is 
proved,  on  tbe  hearing  of  the  insolvent,  to  be  false, 
or  substantially  defective,  tbe  Court  will  dismiss 
tbe  petition.     In  re  ThoruhiU,  1  Cress.  16. 

Petition  allowed  to  be  amended,  the  error  not 
being  in  favour  of  insolvent.  In  re  Treble,  I  Cress. 
11. 

Lands  and  tenements  not  within  the  meaning  of 
tbe  6th  rule  of  Court     In  re  Amott,  1  Cress.  76. 

{b)  Who  nmy  petition » 

Leave  eiven  to  file  a  petition,  notwithstanding 
insolvent  had  been  some  years  in  custody,  and  had 
in  tbe  meantime  disposed  of  all  his  property ;  such 
permission  not  determining  the  merits  of  the  case. 
In  re  Hamsden,  1  Cress.  59. 

Insolvents  under  attachments  for  non-payment  of 
money,  may  petition.     In  re  Philpott,  1  Cress.  13. 

An  insolvent's  petition  dismissed,  he  having  gone 
oat  of  the  rules  of  tbe  prison  after  filing  his  petition, 
bis  residence  within  the  walls  having  been  dispensed 
with  on  the  plea  of  ill  health.  In  re  White,  1  Cress. 
97. 

(e)  Omi$nU. 

Where  the  insolvent  had  been  a  bankrupt,  and 
bad  obtained  his  certificate,  some  years  before,  but 
did  not  state  this  fact  in  his  petition,  it  was  dismis- 
sed, with  leave  to  petition  de  novo,  and  to  re-execute 
the  schedule  and  other  papers  already  filed.  In  re 
DotMl,  Co.  U, 

So,  where  the  insolvent  was  declared  a  bankrupt 
in  November  1833,  and  had  obtained  his  certificate 
in  July  1824,  and  the  petition  stated  the  fact  of  the 
bankruptcy,  but  omitted  to  set  forth  that  he  had  ob- 
tained bis  certificate,  the  petition  was  dismissed  with 
■iaiilar  leave.    In  re  Noakts,  Co.  23. 


If  the  insolvent,  on  one  petition  being  dismissed, 
proceed  instanter  to  file  a  new  petition,  he  must  state 
the  fact  therein  of  his  having  filed  the  former  peti- 
tion.    In  re  Walker,  Co.  33. 

Where  the  fact  of  bankruptcy  was  omitted  to  be 
stated  in  apetition,Commisaiooer  Law  dismissed  only 
the  order  for  hearing,  and  allowed  tbe  insolvent  to 
amend,  reauiring  him  to  serve  notices  again  upon 
all  his  creaitora.    In  re  Ltieas,  Co.  33. 

But  tbe  Court  on  consultation  dismissed  a  peti- 
tion, wherein  a  bankruptcy  twenty  years  previous 
was  omitted  to  be  statea.     In  re  Sherman,  Co.  24. 

A  sequestration  in  Scotland,  although  similar  to 
bankruptcy  in  England,  not  coming  within  the  words 
of  the  act  of  parliament,  need  not  be  inserted  in  thfi 
petition.     In  re  Hutton,  1  Cress.  104. 

When  an  insolvent  omits  to  set  forth  his  name 
correctly,  the  Court  will  dismiss  his  petition.  In  re 
Forster,  1  Cress.  157. 

llie  transposition  of  a  christian  name  for  a  sur- 
name is  not  a  sufficient  ground  for  dismissing  a  peti- 
tion.    In  re  Wolff,  1  Cress.  138. 

(d)  Filing. 

SembU — That  it  is  not  necessary  to  dismiss  a  peti- 
tion filed  under  53  Geo.  3,  c.  103.  before  filing 
another  petition  under  7  Geo.  4,  c.  57,  s.  10.  In 
re  Bardouleau,  Co.  37. 

(C)  Of  the  Assionment. 

(a)  Effect  of. 

Insolvent  having  petitioned,  but  discharging  tiM 
debt,  and  not  taking  the  benefit  of  the  act,  applies 
to  the  Court  for  books,  papers,  &e.  to  be  delivered 
up  to  him,  they  having  been  filed  in  this  court.  In 
re  Bruerton,  1  Cress.  9. 

An  assignment  of  the  property  of  an  insolvent 
debtor,  under  the  statute  1  Geo.  4,  c.  11 9,  only 
transfers  the  property  the  insolvent  was  possessed 
of  at  the  time  of  presenting  his  petition  for  bis  dis- 
charge, and  does  not  pass  any  after- acquired  pro- 
perty to  his  assignee.  Hepper  v.  Marshall,  S  Law  J. 
C.P.  45,  s.  c.  3  Bing.  373,  s.  c.  9  B.Mo.  710,  s.  c.  f 
C.  &  P.  79. 

A  B,  being  possessed  of  a  copyhold  estate,  agreed 
to  surrender  it  to  C  D,  but  it  had  been  by  mistake 
previously  conveyed  to  the  trustees  of  £  F. — A  B 
afterwards  became  insolvent,  and  was  discharged 
under  the  act ;  and  after  bis  discharge,  the  trustees 
of  E  F  re- conveyed  the  premises  to  A  B,  who  on 
the  same  day  surrendered  them  to  C  D,  who  paid 
the  purchase-money  to  G  H  on  account  of  A  B : 
Held,  that  the  assignee  of  A  B  under  the  Insolvent 
Debtors  Act  might  recover  the  money  from  G  H, 
in  an  action  for  money  had  and  received ;  but  that 
tbe  latter  was  entitled  to  deduct  the  amount  of  his 
bill  of  charges  incurred  in  making  the  surrender. 
Twissv.  White,4JJBLW  J.C.P.165,  8.c.3Bing.486. 

The  assignment  to  the  provisional  assignee  of  the 
Insolvent  Debtors  Court,  is  not  made  void  by  the 
death  of  the  insolvent  before  his  petition  has  been 
heard ;  and  such  provisional  assignee  may,  after  such 
death,  assign  to  the  assignee  for  the  creditors ;  and 
they  may  bring  actions  in  respect  of  the  insolvent's 
property.  Willis  v.  Elliott,  nn.,  3  C.  &  P.  117. 
[Best] 

The  lessor  of  tbe  plaintiflf  had  been  discharged 
under  the  Insolvent  Act,  having  previously  made 
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the  DSiial  tsaigDmoit  to  the  prorisional  ueig^ee 
of  all  his  estates  and  effects:  Held  (disteniientt 
Best,  C.  J.)i  that,  notwithstanding  the  prorisional 
assignee  had  not  taken  possession,  nor  assigned  to 
aoj  after-appointed  assignee,  and  that  the  rent  had 
always  been  paid  to  the  lessor  of  the  plaintiff,  the 
ejectment  could  not  be  maintained ;  the  property 
being,  by  the  assignment,  abtolutely  divnUd  oot  of 
the  insolrent.  Doe  d»  Palmer  r,  Andrews,  5  Law  J, 
C.P.  194,  s.  G.  4  Bing.  348,  s.  c.  8  C.  &  P.  593. 

In  a  suit  against  a  clerk  of  the  peace,  aa  owner 
of  an  estate,  under  an  insolvent  act,  it  was  deemed 
requisite  that  an  assignment  should  be  obtained 
from  him,  and  his  assignee  made  an  additional  party. 
Ccok  ▼•  Lawton,  1  Ken.  425 :  ted  vide  1  Cea  4, 
C  119, 

(6)  EitaU  Paper. 

When  the  insolTont  filed  anegatire  estate  paper, 
and  his  excepted  articles  amounted  to  19/.  19i. ;  and 
he  sold  other  property  for  his  own  benefit  after  the 
filing  of  his  petiuon, — the  Court  held,  that  this  was 
a  fraud  against  the  act  of  parliament.  In  re  Dryt" 
dale,  Co.  31. 

An  insolrent  will  sot  be  discharged  forthwith, 
who  shall  falsely  file  a  blank  estate  paper,  he  being 
poflsessed  of  property  beyond  his  excepted  articles 
•t  the  time  of  filing  bis  petition.  In  re  Vrakeferd,  1 
Cress.  100. 

Fraudulent  making  away  of  property.  In  re 
Jaeklin,  1  Cress.  93. 

Where  the  opposing  creditor  intrusted  fomitore 
of  the  ralue  of  upwards  of  100/.  to  the  care  of  the  in- 
solvent during  his  absence  on  a  voyage,  and  on  his 
return  therefrom,  wishing  to  remove  the  furniture, 
offered  the  insolvent  21,,  but  he  demanded  6/.,  and 
refused  to  allow  the  creditor  to  see  it,  and  the  cre- 
ditor afterwards  arrested  him  for  the  value  thereof; 
and  the  insolvent  swore  be  had  disposed  of  the 
whole  of  this  property  since  his  commitment  to 

J  Prison,  but  could  not  tell  to  whom,  or  for  whst  sum 
t  had  been  sold ;  but  omitted  all  notice  of  it  in  his 
estate  paper,  and,  in  his  special  balance  sheet,  did 
not  account  for  the  produce  of  the  sale :  Commis- 
sioner Hsrris  dismissed  the  petition.  In  re  Orme- 
rod,  Co.  31. 

(D)  Of  the  Assignees. 

(a)  AppmntmenU 

On  an  application  for  the  appointment  of  in  as- 
signee to  the  estate  of  an  insolvent  discharging  him- 
self out  of  custody  prior  to  adjudication,  the  Court 
refused  to  grant  the  motion  on  account  of  the  in- 
sufficiency of  the  sffidavit  in  support  thereof.  In 
re  Brttdtmry,  1  Cress.  71. 

Where  forty  years  had  elapsed  since  the  appoint- 
ment of  an  assignee,  whose  conduct  was  the  subject 
of  the  application,  the  Court  refoaed  to  interfere,  by 
appointing  a  new  assignee ;  nor  would  they  call  for 
an  account  under  the  16  Geo.  3,  c.  17.  Ex  parte 
Heathfield,  8  Taunt.  403. 

An  application  by  a  creditor  to  be  appointed  as- 
signee before  hearing,  refused. 

A  creditor  not  named  in  the  ached  ule,  not  entitled 
to  vote  for  the  appointment  of  assignee.  Jit  re  Day, 
t  Cress.  8.         ^ 


(b)  Powers,  RighU,  and  Dutiee, 

Under  the  18th  section  of  the  Insolvent  Deblots 
Act,  53  Geo.  3,  c.  102,  the  provisional  assignee,  ss 
a  public  officer,  has  no  power  to  accept  or  reject,  ai 
his  diserelioH,  the  property  of  the  ioaolvent.  Crofts 
T.  Pick,  S  Law  J.  C.P.  f  0,  a.  o.  1  Bing.  354,  s.  c.  8 
B.  Mo.  348.  p>ut  see  7  Geo.  4,  c.  57,  s.  «3.f 

The  provisional  assignee  of  tibe  Insolvent  Debtois 
Court  msy  msintsin  an  action  of  ejectment  ander 
the  statutes  1  Geo.  4,  c.  119.  and  3  Geo.  4,  c.  123; 
and  it  is  not  neoessaiy  for  him,  previously  to  oom- 
mencing  the  suit,  to  obtain  the  consent  of  the  major 
part  of  the  creditors  of  the  insolvent,  or  approbauon 
of  one  of  the  commissioners,  or  order  of  the  Court, 
as  provided  by  the  11th  section  of  the  fomer,  and 
2nd  section  of  the  latter  act. 

Where  the  provisional  assignee  of  the  Insolvent 
Debtors  Court  brought  an  action  of  ejectment,  and 
did  not  shew  that  he  had  previously  obtained  the 
consent  of  the  major  part  ot  the  creditors  of  the  in- 
solvent, or  approbation  of  one  of  the  oommissioBers, 
or  order  of  the  Court,  to  proceed  ss  required  by  the 
statutes  1  Geo.  4,  c.  1 19,  s.  11 , and  3  Geo.  4.  c.  133, 
s.  2,  the  Court,  after  verdict,  refused  to  sUy  the  pro- 
ceedings, on  the  ground  that  an  application  should 
have  been  made  to  the  Insolvent  Debtors  Court,  to 
restrsin  such  assignee  from  going  on  in  the  action. 
Dae  d.  Clarke  v.  Spencer,  4  Law  J.  CP.  101,  a.  c  3 
Bing.  370. 

The  sutnte  1  Geo.  4,  e.  119,  s.  11,  enacts,  fhni 
no  suit  in  law  be  proceeded  in  farther  than  an  arrest 
on  mesne  process,  by  sny  assignee  of  an  inaolvent 
estste,  without  the  consent  of  creditom  and  appro- 
bation of  one  of  the  commissioners  of  the  Insolvent 
Court:  Held,  in  an  action  brought  by  an  attorney 
to  recover  his  bill  of  costs  incurred  in  an  action  at 
the  suit  of  such  an  assignee,  that  it  was  incumbent 
on  the  attorney  to  prove  that  the  conaent  of  creditors 
and  the  approbation  of  one  of  the  oommissionera  of 
the  Insolvent  Court  hsd  been  obtained,  or  at  all 
events  tbst  he  hsd  informed  bis  client  that  such 
consent  was  necessary.  Allison  v.  Bayner,  6  Law  J. 
K.6. 85,  s.  c.  7  B.  &  C.  441,  s.  c.  1  M.  &  R.  241. 

Unclaimed  dividends  remaining  in  the  hands  of 
an  assignee,  allowed  to  be  distributed  rateably 
amongst  the  creditors  named  in  the  insolvent's  sche- 
dule; they  having  proved  their  debts,  due  notice 
having  been  previously  given  by  sdrertisemenL 
In  re  Yeates,  1  Cress.  12. 

Executors  becoming  possessed  of  property  aocm- 
ing  to  an  insolvent  after  his  discharge,  ordered  to 
retain  it,  and  upon  insufficient  cause  being  shewn, 
one  moiety  thereof  directed  to  be  delivered  over  to 
the  insolvent's  sssignees,  under  1  Geo.  4,  o.  119, 
s.  30.     In  re  Hewlett,  1  Cress.  34. 

Where  an  insolvent  dies  after  petition  and  assign- 
ment to  provisional  assignee,  but  before  examination 
and  assignment  to  his  assignees  in  chief:  Held,  that 
the  assignees  in  chief  take,  nevertheless,  all  the 
property  assigned  by  the  provisional  assignee. 
WilUs  V.  Elliott,  6  Law  J.  C.P.  8,  s.  o.  4  Bing.  392, 
S.C.  1  M.  &P.  19. 

If  one  of  two  co-plaintiffs  takes  the  benefit  of  the 
Insolvent  Act,  his  assignee  cannot  sustain  a  supple- 
mental bill  to  which  the  other  eo-plaintiff  is  not  a 
party.  Leeter  r.  Meddowcroft,  2  Law  J.  Chanc.  181  • 

The  assignee  of  an  inaolvent  debtor  must  bo  oon« 
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sidered  at  itanding  in  the  nme  ritnation  as  the 
assigDoe  of  a  bankrupt  Where,  therefore,  the 
former  accepted  a  lease  of  premises  occupied  by  the 
insolrent,  from  the  prorisional  assignee,  and  retained 
it  five  months,  and  endearoured  to  let  the  premises, 
but  failed  in  so  doing:  Held,  that  this  did  not 
amount  to  an  absolute  acceptance  of  the  lease  hy 
bim  ;  and  the  jury  having  found,  that  he  had  not 
retained  it  an  unreasonable  time,  the  Coart  refused 
to  disturb  their  verdict.  Lindmy  r.  Limhert,  5  Law 
J.  C.P.  5f ,  s.  c.  S  C.  &  P.  5«6. 

Assignees  of  an  insolvent's  estate  are  bound  to 
file  an  account  prior  to  the  declaration  or  pajment  of 
a  dividend.    In  r$  Smith,  1  Cress.  73. 

(E)  Of  the  Schedolb. 

Where  the  insolvent  had  been  known  hy  several 
other  names  than  that  in  which  he  petitioned,  during 
the  period  averred  by  his  schedule  and  balance  sheet, 
none  of  which  were  set  forth  in  his  description, 
although  he  swore  he  had  not  contracted  any  debts 
under  any  of  these  false  names,  and  that  he  had 
assumed  them  solely  for  the  purpose  of  avoiding 
arrests — ^the  Court  dismissed  the  order  for  bearing, 
with  leave  to  amend  the  description  in  the  schedule, 
to  advertise  in  the  Gazette  again,  and  to  give  seven 
days  notice  of  the  further  hearing,  to  his  opposing 
creditor.     In  re  SpUtU,  Co.  63. 

Insufficient  description  of  insolvent.  Inn  Loadir, 
1  Cress.  14J. 

The  last  usual  place  of  abode  must  be  inserted  in 
an  insolvent's  schedule.     In  re  Staves,  1  Cress.  56. 

The  Court  at  any  time  prior  to  adjudication  will 
adjourn  a  case,  if  there  be  found  any  error  in  an 
insolvent's  description.  Jn  re  Cooper,  1  Cress.  168. 

Insolvent's  case  adjourned  for  want  of  a  sufficient 
description  of  residence.  In  re  Thompkint,  1  Cress. 
85. 

Insolvent  omitting  to  g^ve  a  proper  description  of 
all  his  places  of  residence,  where  he  may  have  con- 
tracted any  of  his  debts,  remanded.  In  re  Woreter, 
1  Cress.  80. 

Where  an  objection  is  raised  as  to  the  misde* 
acription  of  the  residence  of  an  insolvent,  and  held  to 
be  good,  the  insolvent  may  insist  upon  the  opposing 
creditor  going  on  with  his  individual  case.  In  re 
Say,  1  CrefS.  168. 

An  insolvent,  who  described  a  debt  in  hie  sche- 
dule, as  due  to  an  agent  of  a  society  of  persons,  who 
were  the  real  creditors,  was  held  to  be  protected  by 
his  discharge,  where  the  real  creditors  were  so  re- 
ferred to  in  the  schedule,  as  to  give  their  sgent  notice 
of  a  debt  stated  to  be  due  to  him  in  that  capacity. 
Wood  V.  Jowett,  S  Law  J.  K.B.  577. 

Sect.  6,  of  Stat  1  Geo.  4,  c.  119,  (the  Insolvent 
Act,)  must  be  construed  liberally ;  and  a  descrip- 
tion,  by  the  prisoner  in  his  schedule,  sufficient  to 
point  out  to  a  creditor  that  he  the  prisoner  had 
applied  to  be  discharged  in  respect  of  his  debt,  will 
suffice,  though  the  name  of  a  mere  agent  be  inserted 
as  the  actual  creditor,  under  circumstances  which 
might  have  fairly  been  supposed  to  have  induced  the 
insolvent  to  consider  him  a  principal.  Nor  will  the 
difference  of  St.  6d.  between  the  debt  actually  due 
and  that  stated  in  the  schedule,  invalidate  the  in- 
solvent's discharge,  where  no  intention  to  mislead 
the  creditor  appears.  Forman  v.  Drew,  S  Law  J. 
K.B.  129,  8.  c.  4  B.  &  C.  15,  s.  c.  6  D.  &  R.  75. 


Where  an  insolvent,  in  bis  schedule,  stated  that 
"  he  was  indebted  to  A  for  goods,  and  that  A  held 
his  acceptance  for  the  amount,  which  became  due 
in  October  18fS," — it  was  bolden  a  sufficient  de- 
scription within  the  meaning  of  the  1  Geo.  4,  c.  119, 
although  A  had  indorsed  the  bill,  the  insolvent  being 
ignorant  of  the  fact ;  therefore,  in  an  action  by  the 
indorsee  against  the  insolvent,  it  was  decided,  that 
he  might  plead  his  discharge  under  the  act  Reeva 
V.  Lambert,  4  B.  &  C.  214. 

An  insolvent's  schedule  must  include  sums  to 
which  he  supposes  he  has  even  an  erroneous  right 
Memorandum,  7  D.  &  R.  f  35. 

In  describing  a  bill  of  exchange  in  a  schedule,  it 
is  sufficient  to  shew  what  the  bill  is,  and  through 
whom  it  passed. 

If  in  the  schedule  the  insolvent  state  a  bill  as 
drawn  by  himself  on  M,  whereas  it  was  drawn  by 
M  on  him,  it  is  for  the  jury  to  say,  whether  the  mis- 
take was  wilful  or  not :  and,  if  they  think  the  mis- 
description happened  through  mistake,  it  is  a  good 
discharge.  Nias  ▼.  Nicholton,  2  C.  &  P.  ISO,  s.  c.  1 
R.  k  M.  S«2.  [Abbott] 

An  executrix  who  had  become  insolvent,  had 
set  forth  in  her  schedule,  not  only  her  own  debts, 
but  also  the  debts  of  the  testator :  The  Court  held, 
that  as  she  was  not  personally  liable,  and  as  her 
private  estate  was  not  responsible  for  those  debts, 
they  ought  to  be  struck  out  of  her  schedule.  Jn  re 
Smith,  1  Cress.  69. 

Insolvent's  balance  sheet,  commencing  at  the  time 
of  his  commitment,  instead  of  his  arrest,  a  ground 
for  the  dismissal  of  petition.  In  re  Bear,  1  Cress.  41  • 

An  insolvent  having  been  once  discharged  and 
having  omitted  to  insert  a  debt  in  his  former  sche- 
dule, owing  prior  to  such  discharge,  on  coming  up 
a  second  time  remanded  to  obtain  the  consents  of 
three-fourths  of  his  creditors.  In  re  Bawlings,  1 
Cress.  32. 

(F)  Of  the  Hearing. 

(a)  Order  for. 

If  an  insolvent  baa  two  christian  names,  and  has 
taken  his  discharge  by  only  one  of  these  names, 
abandoning  the  other,  the  Court  will  dismiss  the 
order  for  hearing,  and  require  a  re-advertisement  in 
both  names.     In  re  Netoman,  1  Cress.  161. 

(6)  Notice  of. 

Insolvent  obliged  tore-advertise  notice  of  hearing, 
in  consequence  of  an  error  by  accident  in  the  first 
advertisement     In  re  Cooper,  1  Cress.  4. 

The  solicitor  to  the  assignee  of  a  bankrupt  is  not 
competent  to  give  a  consent  to  waive  notice  of  the 
heanng  of  an  insolvent's  petition,  although  delivery 
of  notice  to  the  solicitor,  is  equivalent  to  per- 
aonal  service  on  the  assignee.  In  re  M'Carthy,  1 
Cress.  56, 

(e)  Evidonee* 

Should  any  deed,  will,  paper,  or  writing,  be  in 
the  possession  of  the  insolvent,  or  under  his  control, 
and  it  be  proved  to  the  Court,  by  sufficient  evidence, 
that  it  relates  to  his  or  her  estate  and  effects,  the 
Court  will  not  proceed  to  hear  the  case  until  it  shall 
be  delivered  into  the  office  of  the  Court,  so  as  to 
enable  the  creditors  to  examine  it  In  re  Serree,  Co. 
79. 
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An  •ttoni«7  not  bang  paid  the  iisaal  fee  of  one 
fdoee  DO  the  aerrice  of  the  eubpoeaetiDaj  object  to 
gire  erideoce«  Wivec  of  creditors  and  insol  rents 
not  ooomelaiit  to  give  erideace  in  support  of  their 
husbands'  testimony.    In  re  Parker,  1  Cress.  4. 

The  evidence  of  a  married  woman  will  be  received 
agaiast  an  insolrent,  the  debt  being  contracted  with 
her,  and  an  action  thareon,  with  a  Terdiot  in  her 
faToar  recorered»  with  costs,  daring  the  time  she 
was  a  feme  toU,  notwithstandiBflr  proceedings  were 
had  hy  teirefaeiat  to  make  the  husband  a  partj  to 
charge  the  defendant  in  execution,  she  having  mar- 
ried between  the  verdict  and  execution.  In  re  Wolff, 
1  CresB.  13. 

Counael  for  an  opposing  creditor  maj  examine  an 
insolvent  as  to  the  disposition  of  his  property,  for 
the  purpose  of  establishing  a  case  of  fraud,  notwith- 
atauding  such  property  would  be  affected  by  a  prior 
bankruptcy  of  the  insolvent.  In  re  MUl,  1  Cress. 
159. 

An  opposing  creditor,  on  an  application  to  the 
Court  to  refer  the  insolvent's  sobedule  and  accounts 
to  the  proper  officer  of  the  Court,  is  bound  to  prove 
the  existence  of  that  debt  at  the  hearing — notice 
having  been  given  him  to  that  effect.  In  &xling 
therein,  the  Covrt  will  reject  the  application. 

Upon  proof  by  the  opposing  creditor  of  his  debt, 
as  required  by  the  4Srd  section,  he  will  be  entitled 
to  oppose,  and  the  debt  cannot  be  invalidated  either 
by  the  Statute  of  Limitationa,  or  upon  the  stamp  act 
— these  grounds  of  defence  can  only  be  taken  ad- 
vantage of  in  a  court  of  law.  In  re  Winttr,  1  Cress. 

oa 

In  oases  of  fraud,  althongb  the  opposing  creditor 
is  not  present  to  subatantiate  his  case,  the  Court  will, 
upon  the  evidence  of  the  insolvent  alone,  exercise 
the  discretionary  power  vested  in  it  under  the  47th 
section.    In,  re  Tantv>ell^  1  Cress.  147. 

(G)  Opposition. 

(a)  Netite  ef. 

Courts  rsquiring  in  ail  entries  of  opposition  the 
several  oolunns  in  the  book  kept  in  the  office  to  he 
psrtioolarly  obaerved,  upon  failure  thereof  the  cre- 
ditor will  not  be  allowed  to  oppose.  /«  re  Biggi$t$, 
1  Cress.  6f . 

Notice  of  opposition  entered  in  the  eonntiy  is  not 
sufficient  to  entitle  a  creditor  to  oppose  in  London. 
In  re  Semtoell,  1  Creaa.  148. 

Notice  of  opposition  to  an  insolvent  by  a  wrong 
christian  name,  but  altered,  when  too  late,  to  the 
right  name — ^held  to  be  bad  notice.  In  re  Ilatton, 
1  Cross.  77. 

Whero  a  case  is  fully  gone  into  on  behalf  of  one 
creditor,  and  the  examination  of  the  insolvent  con- 
cluded, the  Court  will  not  allow  counael  to  appear 
for  another  creditor  who  has  not  entered  notice  of 
opposition  or  even  mentioned,  when  the  case  was 
called  on,  that  it  was  his  intention  to  oppose.  In  re 
Blare,  1  Cress.  165. 

(6)  FaUifieation  &f  Baokt. 

An  insolvent  on  his  first  hearing,  being  taken 
suddenly  ill,  and  finding  means  to  settle  with  hi« 
detaining  creditor,  goes  out  of  custody  without  the 
adjudication  of  the  Court ;  having  filed  his  books 
of  account  previous  to  such  hearing,  on  coming  op 


a  second  time,  it  being  discovered  he  had  obtained 
those  books  from  the  office  of  the  court,  and  had  as- 
signed them  to  a  creditor ;  the  Court  ordered  tha 
they  should  be  produced,  together  with  the  assign- 
ment, on  pain  of  having  his  petition  dismissed.  In 
re  Hulme,  1  Cress.  23. 

(c)  TraniuUnily  ceneeaUng  or  mt^ng  away  wftk 
Property,  and  Fraudulent  Preference, 

[See  Im  re  Turner,  1  Cress.  54;  Inre  Presley, ib. 
163 ;  Inre  Gould, ib.  130.] 

Whero  a  rerdict,  with  SOOL  damages,  had  been 
obtained  against  the  insolvent,  and  immediately 
afterwarda,  but  before  the  judgment  was  entered, 
he  sssigned  hit  property  to  his  mother  and  aister, 
in  consideration  of  debts  previously  owing  to  tbem, 
and  of  some  money  paid  by  them  at  the  time  of  the 
assignment,  which  he  immediately  employed  in  dis- 
charge of  several  other  debts  :  the  Court  decided* 
that  this  disposition  of  the  insolvent's  property  wss 
fraudulent,  and  that  the  party  who  had  obtained  the 
verdict,  upon  which  a  jud^ent  was  in  fact  subse- 
quently entered,  was  enutled  to  be  considered  a 
creditor  competent  to  oppose  the  insolvent's  dis> 
chsrge.     In  re  Thampton,  Co.  89. 

Where  insolvent  twice  obtained  leave  to  amend 
hia  schedule,  inserting  therein  the  second  time  firo- 
pertv  which  he  was  spprised  had  been  discovered 
oy  his  creditors  to  have  been  left  in  the  hands  of 
another  person,  this  was  held  a  fraoduleiit  oon- 
oealment    Inre  Hueatm,  Co.  91. 

Inaolvent  had  concealed  the  furniture  of  one  of 
several  lodging-houses  of  bad  character,  of  wbich  she 
was  the  keeper,  and  fraudulently  made  away  with 
the  furniture  of  another.  Her  husband  was  a  aailor 
serving  on  the  Jamaica  station :  Held,  no  objection 
to  her  discharge,  inasmuch  as  this  property  cotild 
not  be  made  available,  under  her  assi^pment,  for  the 
payment  of  any  debts  incurred  by  her  during  her 
nushaod's  absence.     In  re  Abbott,  Co.  140. 

The  disposal  of  any  property  that  would  benefit 
an  insolvent's  creditors,  between  the  period  of  arrest 
and  render  to  prison,  is  a  ground  for  the  dismissal 
of  such  insolvent's  petition.  Im  re  Turkey,  X  Cress. 
162. 

An  insolvent  having  taken  up  a  business,  and  ob- 
tained money  for  the  pnrpoee  of  carrying  on  that 
business,  is  bound,  on  fstUng,  to  deliver  up  bis  pro- 
perty far  the  general  benefit  of  his  oreditora,  snd 
the  delivery  of  such  property  to  the  party  who 
aupuiied  the  money,  will  be  considered  an  undue 
preference  to  that  creditor,  and  a  fraudulent  making 
away  with  property  to  the  detriment  of  his  other 
orediiora.     In  re  Jchneeek,  1  Creas.  170. 

Where  the  insolvent  had  borrowed  from  one  of 
the  opposing  creditpn  a  sum  of  money  for  which  he 
gave  him  a  note  of  hand  payable  with  interest,  and 
two  years  afterwards,  without  any  apparent  neces- 
sity, gave  his  brother  a  bill  of  aale  for  the  amount 
of  his  share  of  a  legacy,  which  he  had  promised  to 
pay  to  his  brother  two  yean  before  borrowing  the 
money  of  the  creditor,  but  continued  to  pay  in- 
terest upon  the  note  of  hand  for  four  years  nnhne- 
quently,  when  he  wss  arrested  thereon,  and  the  biU 
of  Bale  was  then  put  in  operation  against  all  his 
property  :  this  waa  held  not  to  be  a  fxattdoiont  pr^ 
ference.    In  re  Bartleti,  Co.  93. 
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(a)  Breach  of  Trusi* 

Reeeiviop  monej  for  a  ipecifio  puipoM,  and  ap- 
plying it  to  another  purpose,  eoDBtitatea  a fnuidttlent 
Djeaeh  of  tmat.    In  r«  Egler,  1  Cress.  5. 

In  cases  of  fraudulent  breach  of  trust  by  confiden- 
tial servants,  the  Court  in  pronouncing  its  judg- 
ment will  act  with  greater  severity  than  in  ordinary 
cases.     In  re  Davis,  1  Cress.  143. 

Notwithstanding  a  breach  of  trust  be  of  such  a 
nature  as  to  expose  the  insolvent  to  a  criminal  pro- 
secution, the  Court  will  order  him  to  be  imprisoned 
under  the  49th  section,  with  liberty  to  the  opposing 
creditor  to  discharge  him  if  he  think  fit.  In  re 
LangUy,  1  Cress.  43. 

(s)  D^t$frauduUuily  eontraeted* 

The  opposing  creditor  agreed  with  the  insolTent 
to  purchase  the  leaae,  fixtures,  and  furniture  of  a 
public  house,  at  the  time  of  which  agreement  he 
paid  a  deposit,  and  subsequently  from  time  to  tima 
paid  him  various  sums  of  money  on  account.  At 
the  time  of  the  last  payment,  the  insolvent  was  in 
treaty  with  another  purchaser  for  the  disposal  of  tiie 
public  house,  of  whom  he  also  received  a  deposit, 
and  eventually  gave  him  possession  ;  the  opposing 
creditor  being  kept  in  ignorance  of  the  transaction  : 
Held,  diat  the  debt  was  fraudulently  contracted,  fn 
re  Vrouley,  Co.  95. 

Insolvent,  a  conveyancer,  sold  property  for  1700/. 
as  trustee  under  an  assignment  thereof  to  pay  cer- 
tain incumbrances,  and  to  distribute  the  residue 
among  the  creditors  of  the  assignees.  After  frequent 
applications,  he  delivered  them  an  account  of  dis- 
bursements, which,  together  with  the  sun  of  290/. 
claimed  by  himself,  for  his  own  charges,  equalled 
the  amount  he  had  received.  It  afterwards  appeared 
he  had  not  paid  several  creditors,  and  on  being  ap- 
plied to  by  one  of  tbem,  he  slated  he  had  lent  i  17/. 
to  a  gentleman  for  a  short  time,  which  statement 
was  false:  Held,  a  fraudulent  breach  of  trust.  In 
re  Lttwraneet  Co.  96. 

A  debt  must  be  actually  contracted  by  means  of 
the  offence  charged,  to  gire  the  Court  a  power  of 
remand.  Therefore,  where  the  opposing  breditor 
had  bought  a  large  quantity  of  wine  of  the  insol- 
Tent,  on  his  representation  that  it  was  port  wine  of 
the  best  quality,  which,  however,  turned  out  to  be 
light  Spanish  wine  of  an  inferior  kind,  and  the  cre- 
ditor had  recovered  damages  in  an  action  for  this 
deceit :  The  Court  held,  that  the  insolvent  could 
not  be  opposed  as  for  a  debt  fraudulently  contracted. 
fn  re  Moarhouse,  Ca  96. 

The  renewal  of  a  debt  after  a  bankruptcy,  by  a 
promise  to  pay  it,  will  not  expose  the  insolvent  to 
the  penalty  attendant  upon  a  fraud  committed  in 
the  original  contracting  of  the  debt  In  re  Palmer, 
Co.  99. 

In  a  oase  of  gross  fraud,  the  Court  will  dismiss  an 
insolvent's  petition,  instead  of  delaying  his  dis- 
charge for  a  definite  period.  In  re  Wolff,  1  Cress. 
138. 

Where  an  Insolvent  had  hired  ahorse,  and  during 
the  period  of  the  hirine,  proposed  to  give  to  the 
owner  of  tiie  horse  a  bill  as  me  price  of  it,  which 
was  not  agreed  to,  but  the  biU  was  left  at  die  subles 
during  tiie  absence  of  the  owner,  and  the  horse  was 
afterwards  sold  hy  the  insolvent,  and  6ie  bill  dis- 


honovied,  the  traneaetiea  was  hM  to  he  fraud 
within  the  meaning  of  the  aot  In  re  Buthnum,  1 
Cress.  63. 

Insolvent  obtained  goods  of  his  opposing  creditor, 
without  mentioning  to  him  that  he  had  that  day 
been  airasted  and  the  action  settled  by  his  bail : 
Held,  this  was  a  fraudulent  contracting  of  a  debt 
In  re  Bray,  1  Cress.  89. 

If  an  insolvent  in  confinement  contract  a  debt  and 
diaguise,  or  even  keep  back  the  feet  of  bis  heing 
iaaprisoned,  this  is  a  fraudulent  contracting  of  a 
debt,  within  the  meaning  of  the  act  In  re  Tolfrey, 
1  Cress.  48. 

Where  an  maolvent  had  represented  to  a  creditor 
that  be  bad  received  an  order  for  a  watch  from  a 
particular  person,  and  requested  the  creditor  to  let 
him  have  some  watohes  for  the  purpose  of  enabling 
the  porsoa  to  make  a  seleotion,  promising  to  retoni 
them  all,  that  the  one  chosen  might  be  completed, 
and  it  appeared  that  the  representation  was  false, 
ajMi  the  watch  in  ita  unfinii^ed  state  was  sold  to 
some  otbev  person,  and  no  money  paid  to  the  cre- 
ditor :  The  Court  remsnded  the  insolvent  In  re 
OgUan,  1  Cress.  105. 

Fraudulent  conduct  in  obtaining  goods.  In  re 
Sutter,  1  Cress.  159. 

Insolvent's  petition  dismissed,  he  having  been 
discharged  by  this  Court  witbin  five  years  of  filing 
his  petition,  and  having  contracted  several  debts  by 
false  representations.    In  re  Ch^er,  1  Cress.  1. 

Contracting  debts  by  means  of  fiilse  representa- 
tions: judgment,  twelve  months.  In  re  Steer,  1 
Cress.  155. 

In  cases  of  fraud  by  false  representations,  the 
Court  always  requires  the  evidence  of  the  party 
complaining  to  prove  that  the  credit  was  given  in 
consequence  of  the  representation.  In  re  John  Car" 
lass,  1  Cress.  116. 

Obtaining  goods  without  the  probable  means  of 
paying  for  tbem,  between  the  period  of  arrest  and 
surrender,  is  a  fraudulent  contracting  of  a  debt.  In 
re  Stoe^crd,  1  Cress.  87. 

llie  opposing  creditor's  debt  was  contracted  by 
the  insolvent's  wife,  during  his  absence  at  sea,  but, 
the  order  not  being  quite  completed  on  bis  return, 
end   he  suffering  the  same  to  be  completed,   tbe 

auestion  was,  whether  there  was  snob  sn  adoption  of 
be  debt,  as  to*  deprive  him  of  the  benefit  of  the 
act ;  the  value  of  the  goods  being  so  great  as  to 
leave  it  a  matter  of  little  doubt,  that  he  would  not 
have  the  probable  means  of  paying  for  them  :  The 
Court,  however,  held,  that  there  was  no  adoption 
in  this  case,  and  ordered  his  discharge.  In  re 
George  Wingham,  1  Cress.  39. 

(/)  Waiver  of  Fraud. 

The  accepunce  of  a  security  from  an  insolvent, 
subsequent  to  tlie  contracting  a  debt  with  a  know- 
ledge of  previous  fraud,  acts  as  a  waiver  of  complaint. 
In  re  Seotsan,  1  Cress.  102. 

Acceptance  of  a  warrant  of  attorney  from  an  in- 
solvent with  a  knowledge  on  the  part  of  the  creditor 
of  the  fraud  :  Held  to  m  a  waiver  of  his  complaint. 
In  re  Streaehan,  1  Cress.  109. 

A  submission  to  arbitration  with  a  subsequent 
award  is  a  waiver  of  any  fraud.  In  re  AshUy,  1 
Cress.  Its. 

And  a  reference  to  arbitration  of  "  all  matters  in 


280 


INSOLVENT  DEBTOR— (Prior  Iksolvenct  or  Banrruptct). 


difpote"  ic  coadiuiTe,  as  pravmitiDg  an  oppoaing 
creditor  from  going  into  a  qaeation  of  fraad.  Jn  rt 
Taylor,  1  Cress.  155. 

(f )  Vexatumt  Action* 

If  an  insolFont  wilCulljr  puts  bis  aasignoaa  to 
unneeoMary  expense,  by  instituting  law  proceeding 
against  them,  for  acts  done  by  tbem  io  tbe  discbarge 
of  their  duty,  with  intent  to  consume  his  property 
and  diminish  the  fund  to  be  distributed  to  his  cre- 
ditors, the  Court  will  remand  him  until  he  obtain 
the  consent  of  three-fourths  of  bia  creditors. 

Notwithstanding  an  insolvent  obtain  a  verdict  in 
an  action  at  law,  the  Court  will  still  consider  the 
action  as  frivoloaa  and  vexatioua,  if  the  verdict  bo 
afterwards  set  aside,  and  it  appear  from  other  cir- 
cumstances, that  the  action  ought  never  to  have 
been  brought.    Jn  r«  M*Beath,  1  Cress.  45. 

{h)  Vtxatiotii  Defence,  or  Delay  of  Suit, 

Where  tbe  insolvent  bad  admitted  the  opposing 
creditor's  claim  to  be  just,  pleaded  tbe  general  issue* 
offered  no  defence  at  the  trial,  and  tbe  plaintiff  ob- 
tained a  verdict  for  the  whole  amount:  Held,  a 
vexatious  defence.    Jn  re  Clayton,  Co.  104. 

An  insolvent,  to  an  action  brought  against  him 
by  tbe  opposing  creditor,  pleaded  tbe  general  issue 
and  tbe  statute  of  Limitations.  There  was  no  de- 
fence St  tbe  trial,  and  the  plaintiff  proved  that  tbe 
whole  amount  of  bis  demand  bad  been  contracted 
within  three  years.  By  the  plea  of  tbe  Statute  of 
Limitations,  the  plaintiffs  expenses  had  been  con- 
siderably increased,  and  the  costs  were  taxed  at 
40/. :  Held,  a  vexatious  defence,  although  the  insol- 
vent swore  that  be  believed  he  had  a  good  defence 
under  tbe  atatute,  and  that  no  part  of  the  debt  had 
been  contracted  within  aix  years.  Jn  re  Bedford, 
Co.  104. 

The  insolvent  was  arrested  by  the  opposing  cre- 
ditor for  tbe  sum  of  25/.  part  of  an  original  debt  of 
45/.  for  mason's  work,  be  having  previously  made  a 

i»art  payment  of  20/.  He  pleaded  the  general  issue, 
lut  there  waa  no  defence  at  the  trial.  The  inaol- 
vent  swore,  that  the  whole  of  the  work  bad  been 
measured  and  valued,  by  a  person  employed  by  the 
plaintiff,  at  25/. ;  that  not  more  than  5/.  was  there- 
fore justly  due;  and  that  he  had,  previoua  to  tbe 
trial,  offered  to  pay  20/.  and  half  the  costs,  which 
waa  refused  :  The  Court  held  that  thia  defence  was 
not  vexatious.     In  re  Witcoek,  Co.  104. 

The  insolvent  was  supplied  with  goods  by  tbe 
opposing  creditor,  who  at  tlie  end  of  three  months 
twice  wrote  to  him  demanding  payment,  to  which 
tbe  defendant  answered,  "  I  have  no  money  to  aend 
you,  and  if  I  had,  I  should  not  give  you  any,  as 
you  have  put  me  to  the  expense  of  two  letters  ', — if 
you  write  to  me  any  more,  you  shall  have  it  back 
double."  The  inaolvent  pleaded  the  general  iasue, 
but  there  was  no  defence  at  the  trial.  He  asserted 
that  the  uniform  credit  given  by  the  trade  was 
seven  months,  and  that,  although  no  agreement 
was  made  aa  to  time,  be  was  always  allowed  dis- 
count if  he  paid  within  three  months :  Held,  {die- 
UHtiente  Commissioner  Law,)  not  a  vexatious  de- 
fence.   Jn  re  Hindle,  Co.  105. 

General  issue,  and  writ  of  error,  vexatioua  defence 
to  an  action  on  a  bill  of  exchange.  In  r$  Baker,  1 
Cress.  110. 


What  a  vexatious  defence.  In  re  GilU,  1  Cress. 
127  ;  Jm  re  Gould,  ib.  ISO. 

Insolvent,  being  sued  as  one  of  tbe  bail  on  a  writ 
of  teire  facias,  files  a  false  plea,  thereby  delaying  tbe 
opposing  creditor,  and  putting  him  to  unnecessary 
expense.  Judgment,  ten  months.  Jn  re  Loving,  1 
Cress.  117. 

(t)  Damagetm 

In  cases  of  dama^  (orerim.  eon,,  seduction ,  breach 
of  promise  of  mamage,  malicious  prosecution,  libel, 
slander,  or  malicious  injury,  tbe  Court  will  give  its 
judgment  according  to  the  verdict.  In  re  Palmer, 
Co.  106  ;  In  re  Marth,  Cress.  28. 

But  if  the  facts  of  the  case  be  let  in,  tbe  Court 
will  consider  them.     Jn  re  Harrison,  Co.  107. 

In  caaea  of  tort  or  trespaas,  tbe  Court  muat  bear 
the  facta  to  judge  of  tbe  midice.  In  re  Shepherd, 
Co.  109. 

In  cases  of  alander,  the  Court  will  regulate  its 
judgment  by  tbe  amount  of  damages.  In  re  Jackson, 
1  Cress.  37. 

Although  the  damages  in  a  case  of  slander  be 
small,  the  Court  will  go  out  of  its  regular  scale  and 
award  its  judgment  according  to  the  relative  aitna- 
tion  in  life  of  the  parties.  In  re  Alien,  1  Cress,  loa 

Slander  of  the  grossest  kind  could  not,  under  1 
Geo.  4,  c.  119,  be  construed  to  mean  a  malicious  in- 
jury. 

But  now  tbe  Court  is  empowered  to  pronounce 
an  adverse  judgment,  according  to  the  circumstances 
of  the  case,  upon  an  inaolvent  against  whom  damages 
have  been  given  in  an  action  for  libel  or  alander. 
Jn  re  Thompson,  Co.  89. 

(H)  Prior  Insolvency  or  Bankruptct. 

Tbe  fact  of  a  prior  inaolvency  must  be  stated  in 
the  petition  of  an  insolvent,  notwithstanding  such 
prior  insolvency  took  place  17  years  previoua  to  the 
second  insolvency.     In  re  Bradford,  1  Cresa.  149. 

Insolvent's  petition  dismissed,  be  having  omitted 
to  state  hia  previous  bankruptcy  in  the  petition. 
Jn  re  Beutle^,  1  Creas.  IM. 

An  omiasion  in  an  inaolvent's  petition  of  bis  hav- 
ing been  bankrupt  even  twenty  years  prior  to  his 
insolvency,  is  fatal  to  his  petition.  In  re  WaU,  1 
Cress.  127. 

If  an  insolvent  haa  been  a  bankrupt  more  than 
once,  that  fact  must  be  mentioned  in  hia  petition, 
notwithstanding  the  first  commission  issued  during 
bis  minority.    In  re  Francis,  1  Cress.  155. 

Tbe  creditors  consenting  to  an  insolvent's  dis- 
charge, under  section  64  of  7  &  8  Geo.  4,  muat  bo 
duly  entered  in  tbe  schedule,  and  muat  be  cre- 
ditors from  whom  tbe  insolventseeks  to  be  discharged. 

Therefore,  the  consent  of  a  mortgage  or  other 
security  creditor,  unless  he  will  agree  to  give  up  bis 
security,  or  of  creditors  on  account  of  new  contracts 
for  debts  which  had  been  discharged  by  previous 
bankruptcy  or  insolvency,  unless  they  have  obtained 
judgment,  will  not  be  sufiScient.  In  re  Bice,  Co. 
112. 

An  insolvent  will  not  be  discharged  without  tbe 
consent  of  creditors,  where  a  debt  has  been  con- 
tracted by  accepting  accommodation  bills.  In  re 
Wilmot,  Co.  114. 

An  insolvent  will  not  be  discharged  without  con- 
sent of  three-foiuihs  of  bis  creditors,  where  he  omiU 
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ta  inMVt  tlM  MMwnl  of  wtntRts  of  attonej>  exiflting 
and  uoMtiified  at  tbe  time  of  his  former  di«chai|^, 
ia  bis  former  acbodole ;  or  omits  as  olaioiB  a^aiasl 
bim,  sereral  debts  to  s  oopaiderable  aroouat ;  or  baa 
■anewed  a  debt  aubaequastt  to  tbat  discbarge.  In 
M  WoOryek,  Co,  114. 

ConseiU  of  creditera  muat  be  obtained  where  the 
iaaolTeBt  has  eontraeted  a  debt  iraudnlentlj.  In  re 
Eteknum,  Co.  115. 

An  insolreiit  bsTiog  been  twice  remanded  to 
obtain  the  coaseat  of  tbree-ibortbs  of  his  creditors, 
sad  OButting  to  comply  strictly  with  tbat  order,  on 
bia  coming  np  for  tbe  (bird  time  baa  bis  petition  dis- 
missed.    Inre  Gaddtrm-,  X  Cress.  «1. 

An  insolvent  baring  been  disehargad  within  firs 
Tsara.  ia  obliged  to  pore  tbat  bis  aecond  insolvency 
baa  arisen  from  nMsfortnne ;  on  failure  of  saah  proof 
tbe  consent  of  three-fourths  in  number  od  valae  of 
bis  creditors  is  required  by  tbe  Court  In  re  Wood; 
1  Creas.  97. 

An  insolvent  disehargad  within  fire  years,  is 
bound  to  esercise  a  measinred  prudenee  in  bis  deal- 
iaga,  and  is  sot  entitled  to  apeculate  upon  promiaaa 
■MMOe  by  other  perMma.    In  r$  Teta,  Co.  114w 

Pioviaional  assignee  under  a  oommission  of  bank* 
rupt  against  an  insolvent,  msy  apply  for  and  receive 
assets  out  of  the  esisle  end  eifaots  of  tbe  insolvent, 
if  tbe  insolvent  was  declared  a  bankrupt  within  two 
Qiontba  of  bis  being  beard  on  bis  petition,  the  assets 
of  bis  estate  having  been  previoualy  assigned  to  the 
{Movisional  assignee  of  this  Court,  in  re  TncUr,  X 
Cxeas.7. 

Xf  an  insolvent  neglect  to  deliver  up  to  tho 
assignee  of  bis  estate,  leases  to  which  he  is  entitled, 
and  i»  then  discharged,  tbe  Court,  upon  bis  eonung 
up  a  ssoond  time  to  tsHe  the  benefit  of  tbe  set,  will 
not  dischsage  bim  until  tbe  losses  are  delivered  up, 
tbey  being  the  pioperty  of  the  assignee  uodes  tbe 
first  sangnment.    In  re  Ce«pir,  1  Crssa.  58. 

Prior  insolvaney,  hgn*  tundim  In  rs  Pkifptn,  1 
Crass.  186. 

An  unoertifioated  bankrupt,  in  consideration  of 
Ifaring  his  oartificatA  granted  bim,  is  induced  to 
give  biUs  of  oicbange  to  some  of  his  creditors  for 
debts  due  before  the  oonwii>siQn  of  bankrapt,  they 
not  having  proved  tbe  debta  under  that  comaussion, 
thereby  reaowing  the  original  debta.  On  tbe  bank- 
rupt's eonung  up  to  be  bMrd  on  bia  petition  in  thin 
conrtt  an  objection  wss  raiaed  on  behalf  of  an  in- 
doisee  of  one  of  tbe  billa,  that  the  insolvent  bad  no 
lo€u$  tUindi  under  the  64tb  seotion,  notwithstanding 
the  indoraee  knew  tbat,  at  tbe  time  be  took  the  bill, 
insolvent  was  uncaitificated.  The  Court  held  the 
oontxniy.    In  rt  Akrakamt  X  Creaik  183. 

(I)  Removal  of  Prisoners. 

Any  creditor  may  apply  finr  an  order  for  tbe  Be<* 
■oval  of  an  insolvent,  inietbar  he  baa  antered  an 
•ppoaition  or  not.    In  rt  HaiUnt  X  Cresa.  77. 

Wbeie  an  insolvent'e  creditors  sll  reside  in  tbe 
country,  the  Court  upon  effidsviti  will  order  bis  re- 
asoval.    In  re  Nehts,  X  Craas.  164. 

Insolvent  removed  to  the  eonntry,  upon  aifidaeit 
of  all  bia  ereditora  raaiding  these,  as  a«o  pcoof  tbat 
all  the  debta  were  coptaaated  in  liie  oountry.  In  rs 
Twuu,  1  Cieaa.  4ft. 

Tbe  gffsatar  part  of  an  inaoU ent'a  eraditm  rssid 
ing  in  the  oountry,  tbe  Ganrt,  upon  motion  nnnup* 
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ported  by  a8ldavit,  will  order  aooh  insolvent's  re- 
moval at  tbe  expense  of  tbe  opposing  creditor.  In 
re  Pome,  1  Cress.  135. 

Where  it  appeara  by  an  insolvent's  schedule  that 
all  bis  debts  and  ereiiita  are  in  tbe  oountry,  tbe 
Court  will  order  tbe  removal  of  aoch  inaolvent  upon 
the  application  of  bia  eraditen,  supported  by  afiida- 
viCs,  at  tbe  insolrent'a  own  ezpenae.  In  re  Sigiey, 
1  Cress.  134. 

Where  an  insolvent  removed  himself  frasa  euslody 
in  tbe  country  to  London  by  a  writ  of  kabtmt  eorpue, 
and  went  out  on  bail  twe  daya :  Held,  tbat  it  did 
not  take  the  case  out  of  the  66tb  section,  the  change 
of  custody  on  tbe  surrender  being  immaterial.  In 
re  Banerift,  1  Cress.  ^» 

A,  being  arreated  by  process  out  of  a  eourtof  loeal 
jurisdiction,  removes  himself  by  hakem  eorpm  eum 
cmusd  to  London  :  Held,  tbe  lemovsl  being  by  bis 
own  procurement,  be  baa  no  locui  tt^ndi  in  this 
Court.    In  re  Rutter,  X  Cress.  118. 

A  removal  by  habeaeccrpns  sued  out  by  a  relative 
of  an  insolvent  without  her  knowledge,  procureaMnt, 
or  requeat — orderfor  bearing  dismisaed,  it  beingbeld 
aa  a  removal  by  lu^bea^  eorpuiaued  out  on  her  behalf 
within  the  meaning  of  the  66th  aeotion.  lu  re  Dun^ 
f«rd,  1  Cress.  144« 

Aju  insolvent  srrested  in  the  oountry,  and  com- 
mitted to  a  county  gaol — remoivea  bimaelf  by  habeas 
eorput  to  the  King'a  Bench  prison,  where  soother 
detainer  is  lodged  sgainst  lum.  AJf^rwards,  riie 
plaintiSi  in  tbe  original  action  in  which  he  hnd  re- 
moved himself,  dischsige  him,  and  at  tbe  same  tisne 
lodge  a  detainer  for  a  amaller  sum,  and  a  chaage  of 
partiea  aa  plaintill^:  Held,  by  the  Court,  tbat  this 
vaa  a  resBoval  b^  habeas  oerpus,  within  tbe  meaning 
of  tbe  66th  section,  ss  from  the  firet  arrest  be  was 
never  for  a  moment  out  qf  ouatody,  and  tbe  snbse- 
quent  detainera  depended  upon  the  prior  arrest.  /• 
fw  Carden,  X  Crass.  IdS. 

(K)   DiSCHAftOK. 

[See  Prisoner.] 
(a)   Who  entitUd  UK 

Insolrent  entitled  to  his  discharge,  more  than  five 
yesrs  having  elapaed  from  the  date  of  bis  first  dis- 
ebsrge,  notwithstsndiog  he  bad  inUrim  petitioned 
the  Court,  and  bad  been  remanded  to  obtain  the 
eonsani  of  tbree-fourtbs  of  the  creditors.  In  re 
Castell,  1  Cress.  80. 

Where  insolvent  is  entitled  (o  a  abure  of  tbe  per- 
aonalty  of  an  intestate,  but  administration  has  not 
as  yet  been  tsken  out,  the  Conrt  will  not  delay  the 
diiobarge  till  tbe  aaaignee  has  been  put  in  possesaion. 
in  re  Bumv,  X  Cress.  33. 

(6)  How  obtained' 

Tbe  41st  section  of  the  Insolvent  Act  confiirs  on 
the  Court  of  EKchequer  s  discretion  to  make  or  refiise 
SB  order  for  tbe  insolvent's  dischsrge,  when  the  sp« 
pUcant  ia  a  crown  debtor. 

An  inaolvent,  who  ia  indebted  to  tbe  Crown  under 
an  extent,  mnat,  in  order  to  obtain  his  dischsrge, 
pieasnt  a  petition,  containing  a  atatement  of  his  pro. 
party,  supported  by  sn  affidavit,  praj^ing  an  order, 
&iat  be  may  bebrou|^t  up  to  be  examined  on  oath  ; 
and  notice  abould  be  given  to  the  Crown,  (tbtt  is, 
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Mrred  on  the  Attontj  6«iieiil).  fits  r.  Auaun, 
9  Pric0, 14t. 

On  a  modon  for  the  diicbtrge  of  to  insolvent 
debuw,  under  the  statute  48  Geo.S,c.  1X9,  i.  1,  the 
mie,  in  the  first  instanee,  is  only  a  role  nui,  and  the 
Coort  most  he  satisfied  of  the  truth  of  the  neeessaiy 
ftcts,  to  bring  the  partj  within  the  act»  hy  the  re- 
cord, and  not  meielj  by  an  affidavit  of  the  prisoner* 
FmdoH  ▼.  Hartmt,  1  Law  J.  CJ*.  64. 

In  cases  of  insolvent  publicans,  the  Court  strictly 
requires  the  licences  shall  be  filed  prior  to  the  hesr- 
ing.    Jn  re  Moakp  1  Cress.  8S. 

(e)  Rights,  PrhiUges  and  LiabHitie$  afterm 

A  surety  for  an  annuity  is  rsKeved,  by  the  Insol- 
vent Act,  from  arrears  which  may  become  due  after 
his  discharge,  in  consequence  of"^  failure  in  payment 
by  the  principal.  And  consequently,  the  annuity 
cfeditor^  mT.  cm.  My  e^u  ^tb  the  fMtif 
the  insolvent's  creditors.  CoUim  ▼.  Ligktfooi,  4 
Law  J.  K.B.  S74,  s.  c.  5  B.  &  C.  581,  s.  c.  8  D.  & 
R.491. 

The  discharge  of  an  insolvent  only  relieves  him 
from  the  specific  debts  described  in  bis  scbedole, 
and  the  surplus  of  a  debt,  which  he  has  stated  in  his 
schedule  at  less  than  its  real  amount,  may  be  set  off 
against  any  action  by  such  insolvent.  Taylor  v. 
Buehanan,  3  Law  J.  K.B.  258,  s.  c.  4  B.  &  C.  419, 
B.  e.  6  D.  &  R.  339. 

Where  a  person  has  been  discharged  under  the 
53  Geo.  3,  c.  lOf ,  he  is  still  liable  to  an  action  of 
trespass ;  and  therelcnre,  where  the  cause  of  action 
arose  before  the  insolvent  went  to  prison,  and  the 
damages  were  unliquidated  before  the  discharge: 
Held,  that  his  disebarge  was  no  bar  to  the  action. 
Lloyd  Y.  NnU,  %  Chit.  ttf. 

An  insolvent  may  sue  for  goods  sold  snd  delivered 
while  he  was  in  custody  under  an  order  of  the  In- 
solvent Court,  unless  the  assignee  interferes.  Taylor 
T.  Buchanan,  3  Law  J.  K.B.  t58,  s.  c.  4  B.  &  C. 
419,  s.  c.  6  D.  &  R.  491. 

An  admission  by  a  plaintiff,  that  he  has  been 
discharged  under  an  insolvcDt  debtors  act,  will  not 
prevent  him  from  recovering  in  an  action  for  goods 
sold  and  delivered,  prior  to  his  release.  SufwiMr- 
tett  V.  Adamion,  1  Law  J.  C  J*.  1,  s.  c.  1  Bing.  73, 
s.  e.  7  B.  Mo.  374. 

A  debt  depending  upon  a  contingencr  at  the  time 
of  a  party's  dismissal,  under  the  18  Geo.  3,  e.  5t, 
is  not  discharged  thereby.  Hilton  v.  Warrall,  i 
Chit.  448. 

When  an  insolvent  is  taken  in  execotiqUf  after 
his  discharge  under  1  Geo.  4,  o.  119,  his  acceptance 
of  bis  liberation  from  custod  v  from  the  plaintiff,  out 
of  the  regular  course  pointed  out  by  that  act,  section 
19,  vis.  by  application  to  a  judge  at  chambers, 
operates  as  a  waiver  of  costs,  to  which  he  would  be 
entitled  under  that  section.  Evam  r,  Wilmn,  9  Law 
J.  C.P.  HO. 

The  Court  will  not  interfere  in  a  summary  way 
to  stay  proceedings  sgaiost  a  person  who  has  been 
discharged  under  the  Insolvent  Debtors  Act.  WalVi 
eate,  9  Law  J.  K.B.  39. 

Where  a  defendant  gave  a  promise  to  pty  a  debt 
as  to  which  he  had  been  discharged  under  an  insd- 
Tent  act :  Held,  that  be  could  not  be  arrested  and 
held  to  bail  upon  such  promise.  Butt  v.  Vino,  4 
D.  &  R.  154. 


The  Court  refused  to  relieve  aa  insolvoit  debtor, 
who  had  been  arrested  and  given  a  bail-bond  for  a 
debt  contracted  before  his  dischaige  under  1  Geo.  4, 
0. 119,  either  by  setting  aside  the  proceedings,  or 
ordering  coBsmon  bail  to  be  filed,  but  said  he  must 
plesd  to  the  action  :  alitor,  if  he  had  been  detained 
m  custody.     Dono  v.  Swdtk,  3  D.  &  R.  600. 

But  now,  if  a  defendant  is  arrested  for  a  debt,  in 
respect  of  which  he  hss  been  previously  diseharged 
unoer  the  Insolvent  Act,  be  will  be  relieved  on 
motion,  although  he  be  not  in  actual  custody ;  and 
if  he  has  given  a  bail-bond  to  the  sheriff,  the  Court 
will  order  it  to  be  given  np  to  be  cancelled.  Norton 
V.  Motloy,  5  Law  J.  K.B.  45,  a.  c  6  B.  &  C.  106, 
B.  c.  9  D.  &  R.  107. 

The  Court  refused  to  liberate,  on  motion,  a  dis- 
charged insolvent,  who  had  been  arrested  by  his 
surety  for  the  arrears  of  an  annuity  accruing  sobse- 
quenUy  to  the  insoirent's  discharge,  and  paid  by 
the  surety,  f  reman  v.  Bur^^ot,  6  Law  J.  CJ*.  34, 
s.  c.  4  Bing.  416,  s.  c  1  M .  &  P.  91. 

A  cernevitgivenbT  an  insolvent  aflerhisdiaeharee 
upon  proceedings  commenced  before,  constitutes  a 
new  promise,  upon  which  he  becomes  liable,  not- 
withstanding his  discharge.  Swoonio  t.  Skarp,  5 
Law  J.  C.P.  38,  SL  c.  4  Bing.  37. 

Where  the  defendant  applied  for  his  discharge 
under  the  Inadvent  Debtors  Act,  1  Geo.  4,  e.  119, 
and  was  thrsstaned  to  be  opposed  by  the  pfadntiff 's 
intestate,  (who  was  a  creditor,)  and  the  defendant 

Save  him  a  promissory  note  iivr  the  amount  of  the 
ebt,  in  consideration  of  his  not  being  oppoeed ;  and 
the  plaintiff,  as  administratrix  of  the  eraditor,  sued 
the  defendant  on  the  note,  and  the  action  was  aban- 
doned on  his  giving  a  warrant  of  attorney  fts  an  ad- 
ditional security  to  pay  the  amount  of  &e  note  by 
instslments:  The  Court  set  aside  the  warrant  of 
attorney,  and  ordered  an  instalment  paid  to  the 
plaintiff  by  the  defendant  to  be  retumea  to  him,  on 
the  ground  that  the  note  and  warrant  of  attorney  were 
founded  on  a  corrupt  and  illegal  conaideration.  Hogert 
V.  Ktngtton,  3  Law  J.  C.P.  77,  a.  c.  S  Bing.  441. 

An  agreement  between  an  insolvent  debtor  and 
his  sssignee,  by  which  an  estate  of  the  insohrant  is 
to  be  held  in  trust  by  the  assignee,  to  pay  out  of 
the  rents  and  profits  snnuities  to  the  insolvent  and 
his  wife,  and  the  surplus  towards  the  extinction  of 
the  debt  owing  to  the  assignee,  is  a  transactioa 
which  beiog  brought  before  a  court  of  equity,  at  the 
inatance  of  the  insolvent  himeelf,  must  os  rescinded 
on  the  ground  of  public  policy.  M'NoiU  t.  CahiU, 
t  BUgh,  «S9. 

An  agreement  made  in  consideration  that  a  cre- 
ditor shall  withdraw  his  opposition  to  an  insolvent, 
is  illegal,  unless  the  same  be  made  with  the  conaent 
of  the  rest  of  the  creditors.  Murray  v.  Rsfsei ,  6 
Law  J.  K.B.  348,  s.  c.  8  B.  £c  C.  4«1. 

An  insolvent  debtor  is  sn  incompetent  witness  in 
sn  action  by  his  assignees,  to  recover  a  sum  doe  to 
his  estate.  Rudgo  v.  Forgumm,  1  C.  &  P.  t53. 
[LitUedale] 

In  assumpsit  by  the  assignee  of  an  insolvent,  for 
work  done  by  him  previous  to  his  insolvency,  the 
insolvent  is  not  a  competent  witness.  WilkinM  t. 
Ford,  S  C.  &  P.  344.  [Abbott] 

An  insolvent  having  possession  of  property  be- 
longing to  another,  and  exardaing  a  control  over 
it  for  a  long  period  of  time :  Held,  that  nieh  pos- 
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Muioii  eonstitatM  t  repatod  ownership,  md  that 
therefore  thct  j^ropertj  of  right  helooge  to  the  cre- 
ditore  of  euch  inaolrent,  end  moet  be  delivered  np 
before  he  can  obtain  his  discharge.  In  t$  Ftntkam, 
1  Cress.  165.. 

The  Court  dismissed  the  petition  of  an  insolvent 
who  had  no  other  debt  upon  his  schedule,  except 
that  which  was  due  to  his  attorney  for  business 
done  in  respect  of  obtaining  his  discharge  the  year 
preceding,  oy  an  attorney  of  the  eoort,  by  whom 
he  had  been  arrested  and  detained.  In  r§  Dywm, 
Co.  15. 

(d)  PUading  and  Emdejte$* 

To  support  a  plea  of  discharge  under  an  insolvent 
act,  (1  ueo.  4,)  it  will  suffice,  if  the  defendant  prove 
the  adindioation  for  his  discharge.  Paaeallr,  Brown, 
3  Stark.  54.  [Abbott] 

An  original  orider  for  the  discbarge  of  a  prisoner, 
made  by  the  Court  for  the  relief  of  insolvent  debtors, 
and  delivered  to  the  jailor  in  whose  custody  he  was, 
who  thereupon  discharged  him,  and  produced  the 
Older  at  the  trial — held  evidence  of  his  discharge, 
according  to  53  Geo.  3,  e.  lOf ,  s.  10,  so  as  to  make 
his  future  property  liable  to  creditora  upon  his  sub- 
sequent bankruptcy,  where  his  estate  did  not  pay 
15i.  in  the  pound ;  though  no  copy  of  such  order  of 
discharge,  signed  and  certified  by  the  officer  of  the 
Court,  was  produced,  according  to  53  Geo.  3,  o.  109, 
••  t4,  or  1  Geo.  4,  c.  119,  a.  45.  N§aU  v.  iioaes,  3 
Law  J.  K.B.  S37,  a.  c.  4  B.  &  C.  335,  s.  c  6  D.  & 
R.464. 

(L)  Allowance  aftes  Adjudication. 

On  an  application  under  the  56th  section,  notice 
most  be  served  on  the  creditor.  In  re  LangUy,  1 
Crsss.  6o» 

An  order  for  sa  aUowance  under  the  56th  section, 
may  be  rescinded  and  the  payment  of  the  allowance 
stopped,  if  it  sppcsrs  that  such  order  was  obtained 
by  mtse  representation.  In  r§  Mmnh,  1  Crees.  158. 

An  insolvent  receiving  debts  after  his  imprison- 
ment, and  previous  to  adjudication,  not  allowed  re- 
lief out  of  his  estate.    In  rt  Gilbert,  1  Cross.  3. 

(M)  Re-bearino. 

An  insolvent,  upon  a  re-hearing,  will  not  be  re- 
quired by  the  Court  to  answer  any  questions  which 
would  tend  directly  to  falsify  the  schedule,  and  ex- 
pose him  to  the  danger  of  being  indicted  for  perjury. 
/nreSeiick,  Co.  161. 

But  the  insolvent  may  be  examined  upon  collateral 
poinu,  the  questions  not  directly  tending  to  falsify 
his  schedule.    In  re  Underwood,  Co.  162. 

Application  for  re-hearing  refused,  the  right  of 
the  opposing  creditor  having  been  decided  in  a  sn- 
psrior  court*    In  re  Jlfortft,  1  Cress.  74. 


INSPECTION. 

[See  Production  and  Inspection  of  Deeds, 
Books,  and  Papers.] 

Order  for  inspection  of  a  laoe-machine,  on  pro- 
eeedinga  for  infringement  of  a  patent.  Browa  v. 
Jtfeere,  3  Bli|h,  178. 

In  caae  or  an  agreement  between  landlord  and 
tenant,  that  the  Talue  of  timber  used  in  repairs  should 


be  allowed  at  the  end  of  a  lease,  a  right  would 
exist,  and,  as  incident  to  the  right,  a  power  in  a 
oourt  of  eqaity  to  compel  inspection,  for  Uie  purpoee 
of  valuation.  £ait  India  Company  r.  Kyna$ton,  3 
Bligh,  tet. 

The  owner  of  a  coal-mine  having  wrought  under 
and  taken  coal  from  a  neighbouring  mine,  and  being 
aboat  to  destroy  the  pillars  under  the  neighbouring 
mine  to  pravent  detection,  an  order  was  made  to 
restrain  the  deetruction  of  the  pillars,  and  that  the 
owner  of  the  neighbouring  mine  shpuld  be  at  liberty 
to  inspect  the  workings,  &o.  By  a  subsequent  order, 
in  consequence  of  the  obstructions  to  the  inspection, 
it  was  ordered  that  the  obstructions  should  be  re- 
moved.   JLenadale  v.  Curwen,  3  Bligh,  168. 
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INSURANCE. 

A)  Interest. 

B)  Voyage. 

(C)  Policy. 

(D)  Warranties. 

(£)  Representations  and  Concealment. 
(F)  Loss. 

iG)  Abandonment. 
H)  Bottomry  Bonds. 
I)  Insorance  on  Lives. 
K)  Insurance  against  Fire. 
L)  Insurance  Broker. 
M)  Actions. 
(a)  In  gonoraL 
(ft)  Pleadingi, 
(e)  Evidoneo* 


(A)  iNTBRtST. 

An  East  India  captain  having  borrowed  money 
of  A,  in  order  to  secure  him,  arranged  with  B  that 
he  (the  captain)  should  draw  bills  on  C,  (B's  affent 
at  Calcutta,)  in  favour  of  A,  payable  thirty  days 
after  the  arrival  of  the  ebip ;  which  bills  A  was  to 
indorae  to  B,  who  was  to  negotiate  on  Calcutta,  upon 
the  captain's  consigning  to  their  agent  there,  goods 
to  double  the  amount  of  the  bills:  Held,  that  B  had 
no  insurable  interest  in  the  bills ;  and  that  even  if 
he  had,  he  was  not  entitled  to  recover  upon  a  policy 
deecribiog  them  as  bills  of  exchange.  Palmar  t. 
Pratt,  3  Law  J.  C.P.  950,  a.  c  9  Bing.  185,  s.  c 
9  B.  Mo.  358. 

A  policy  of  insorance  atipnlated,  "that  the  |poods 
insured  were  and  should  be  valued  as  five  tierces 
coffee,  valued  at  t7L  per  tierce,  say  135/. ;  the 
policy  to  be  deemed  suflicient  proof'^of  interest :" 
Held,  that  this  was  in  effect,  an  insurance  "  inter- 
est or  no  intereet,"  within  the  statute  19  Gea  2, 
c.  37,  and  consequently  void.  Murphy  r.  BeU,  6 
Law  J.  C.P.  1 18,  s.  c  4  Bing.  567,  s.  c.  1  M.  &  P. 
493. 

A  seaman  cannot  insure  bis  wages.  Ntptuno,  1 
Hsff.  t39. 

Although  a  party,  by  effecting  a  double  insuranoe, 
shall  not  be  allowed  to  recover  a  double  satisfiiction 
for  the  ssme  loss ;  yet  several  persons  may  insure 
various  interests  on  the  same  thing ;  and  such  a  con- 
tract  does  not  fall  within  the  meaning  of  a  double 
Insurance.  Godin  r.  Royal  Exohongo  Aiturunca 
Company,  t  Ken.  S54,  s.  c.  1  Burr.  489. 
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(D)  VOYAOB. 

A  polioj  of  insumioe  wm  effected  eii  a  abip  nmd 
lier  cargo,  tt  and  from  Qreaada  to  Londoa.  Tbe  ■btp 
took  out  sappliea  to  different  estates  in  that  island, 
«nd  had  arriYed  there,  and  discharged  part  of  the 
outward  cargo,  at  three  dil&rent  baya  is  the  iaUnd. 
In  tbe  meantime,  the  master  had  made  arrangemeata 
for  tbe  homeward  caiigo.  Whilst  the  ship  was  pro- 
ceeding, with  part  of  the  homeward  cargo  en  board* 
to  a  fourth  baj,  for  the  double  purpoae  of  unloading 
part  of  her  outward  cargo,  and  to  take  in  some  of  her 
homeward  oaigo,  idie  was  lost  by  perils  of  the  aea. 
There  b  but  one  custom-house  at  Grenada : — ^Tbe 
Court  (on  error)  held,  that  there  had  not  been  a 
deviation  from  the  voyage  insured.  Warre  v,  MilUr, 
4  Law  J.  K.B.  8,  s.  e.  4  B.  &  C.  538,  s.  c.  7  D.  & 
R.  1. 

A  ship  sailing  under  a  policy,  which  protects  her 
in  her  voyage  from  one  given  extreme  Co  another, 
"  with  liberty  to  sail  backwards  and  forwards,  and 
forwards  and  backwards/'  most,  in  availing  herself 
of  that  liberty,  proceed  with  the  view  te  her  ultimate 
deaiinatioB. 

And  therefore,  where  a  ship  sailing  under  such  a 
policy,  towards  a  port  not  within  the  poKcy,  was 
lost  at  a  place  which  haopened  to  be  withfai  the  line 
covered  by  the  ito^ey,  it  was  held,  tiiat  the  under- 
writera  were  not  liable ;  beeame  the  voyage  upon 
which  she  was  prooeading  was  out  of  the  policy, 
though  the  place  at  which  she  was  lost  was  within 
it.  BottomUy  v.  Bovill,  4  Law  J.  K.B.  257,  s.  c  5 
B.  &  C.  310,  s.  c.  7  D.  &  R.  70<. 

Where  the  captain  of  a  ship,  at  the  time  of  his  sail- 
ing, has  no  intention  to  go  at  all  to  the  port  described 
in  the  policy,  the  underwriters  will  not  be  answer- 
able, though  the  loss  happen  while  tbe  ship  was  in  a 
course  which  she  would  hare  taken  if  the  port  in 
question  were  her  intended  destination. 

But,  where  the  port  described  iu  the  poHey  ia 
really  intended  as  tne  destination,  but  a  deiriation 
is  intended,  and  a  loss  happen  before  the  deviation 
take  place,  the  underwriters  will  be  liable.  Ban  v. 
Travis,  5  Law  J.  K.B.  S45,  a.  c.  7  B.  &  C.  15. 

Unless  there  be  an  original  intention  to  prooeed 
on  tbe  voyage  insured  sgainst,  the  policy  of  insu- 
rance will  not  protect  a  loss  happening  at  a  placa 
expressly  mentioned  in  the  policy ;  and  which  place, 
had  there  been  such  an  intention,  would  not  have 
been  inconsistent  with  the  course  of  the  intended 
voyage. 

Accordingly,  where  a  policy  was  in  terms,  "horn 
Sydney  to  Otalieile,  with  lea?e  to  call  at  M'Quairio 
Island,"  and  it  appeared  from  the  facts,  that  tbera 
never  was  any  intention  to  go  to  Otaheite,— it  was 
held,  that  the  underwriters  were  not  chargeable,  al- 
though the  loss  h^pened  at  M'Quarrie  Island.  Lord 
V.  Bobintoii,  6  Law  J.  K.B.  C12. 

The  Mauritius  belongs  to  the  Madagascar  Ardhi- 
pelago,  and  is  not  an  Indian  island  within  the  terms 
of  a  policy  on  freight  of  a  vessel,  from  the  termi- 
nation of  her  outward  voyage  at  New  South  Walea 
and  Van  Pieman'a  Land,  to  her  port  or  ports  of  dis- 
charge and  loading  in  India,  and  tbe  East  India 
ialands,  during  her  stay  and  loading  there,  and  from 
thence  to  her  port  or  ports  of  discharge  in  Europe. 
Robertiou  v.  Clarke,  8  Law  J.  C.P.  71,  s.  c.  1  Binf , 
445,  s.  c.  8  B.  Mo.  6ftt. 


A  teaael  being  ioiond  ftvm  A  to  B  tad  baalr, 
and  having  remained  forty-aight  houva  at  B,  has 
finished  her  outward  voyaga ;  and  if  aba  goes  af^ 
warda  to  other  parta  in  B,  to  deliver  outward  eargo, 
and  receive  homeward  freight,  and  is  loat,  it  most 
be  deemed  a  loaa  on  her  homeward  voyage.  MHler 
V.  Warrt,  1  C.  (k  P.  297.  [Park] 

If  a  new  ship  is  insured,  "  en  a  voyage  from 
Briatol  to  New  York,  during  her  stay  there,  and 
back  to  her  port  of  diacbarga,"  and  on  her  passage 
back  from  New  York  to  England,  sustaina  an  injaiy, 
which  requires  her  to  be  repaired,  the  underwriter 
is  not  entitled  to  deduct  one-third  new  for  old,  aa  the 
whole  is  to  be  considered  only  one  voyage.  Ftnmiek 
r,  JteUnton,  S  C.  £c  P.  3t5.  [Tantwrden] 

(C)  POUCY- 

An  usage  respecting  insuraaoea,  which  doea  nca 
appear  to  be  an  aaagte  general,  bu(coaAaad  to  Lloyd's 
Coffee-house,  does  not  bind  the  aasored  in  a  pmey 
effected  there,  unless  it  is  proved  that  he  waa  ttt  tbe 
habit  of  effecting  polioiea  of  iniomnoe  at  that  pkoe. 
Gahay  v.  L%d,  S  Law  1.  K.B.  116,  a.c.  8  a  ft  C. 
79S,  a.  c.  5  I>.  Ac  R.  Ml. 

An  inanraBce  ia  void  if  effected  on  a  Tessal  whlah 
baa  not  a  crew  sufficient  to  meet  the  ordinatj  eon* 
tingenciea  of  ita  vojrage :  Held,  theveftMre,  that  en  a 
voyage  from  Mauritius  to  London,  where  tiioM  waa 
no  ana  able  to  do  the  dutiea  of  the  captain  if  he  waa 
ill,  the  underwriters  weia  not  liable  for  « loaa.  CUf' 
ford  V.  Humter,  IM.  ft  M.  108.  [Tanterden] 

Where  the  assured  inserted  these  words,  *'  inA 
leave  to  call  at  Jamaica,  without  tbe  oonaent  of  all 
the  underwriters :"  Held,  tbat  this  was  a  material 
alteration,  and  the  policy  thereby  vitiatiad.  F&rtkaw 
V.  Chttbert,  6  B.  Mo.  869,  s.  o.  3  B.  ft  B.  158. 

On  an  open  policy  of  insurance  on  frefgbt,  wbaa 
there  is  a  total  lose,  the  aaanred  is  entitled  to  (eoaver 
for  the  grosa  freight,  free  of  aH  dadootioBa.  J\itBMr 
V.  BI«eil(6iirR,  1  Law  J.  C.P.  1,  a.  c  1  Brng.  61, 
a.  0.  7  B.  Mo.  589. 

Where  the  owner  of  a  veasel  baa  inaorad  for  fraight 
to  an  amount  not  equal  to  the  groaa  freight  likely  «a 
be  earned,  and  the  mighter  atipolataa  ia  the  charter- 
party  to  pay  all  wages  and  sailing-chargea  in  the 
course  of  the  voyage,  as  part  payments  of  the  fiteigbt, 
and  also  inaurea  for  those  wages  and  aailing-^argea, 
and  aoch  payments  are  aooordinglynade;  tbe  in* 
Burera,  in  the  event  of  a  total  loas,  will  not  be  entitled 
to  consider  tbe  insurance  of  tbe  owner  to  hare  been 
eifected  upon  gross  freight 

Aceordingly ,  J  S  let  his  ahip  to  one  A,  nader  a 
charter-part^,  atipulatin^  that  A  afaooM  pay  **  ia 
fall  for  the  Ireigbt  and  hire  of  the  aame,  at  the  rata 
of  1001  per  month  ;  the  sum  of  5(M.  to  ha  paid  im- 
mediately npon  the  nailing  of  the  vessel,  aa  mueh 
cash  as  might  be  from  time  to  time  required  aaMl 
sufficient  to  pay  all  wages  and  sailing'eharges,  and 
the  residue  of  such  freight  as  might  be  due  at  the 
completion  of  each  voyage,"  ftc.  The  probable 
duration  of  the  intended  voyage  was  eight  months, 
but  J  S  effected  an  inanranoe  on  yrt%nt  for  400^. 
only,  and  A,  at  tbe  aame  time,  an  numey  advanctd 
far  aaUittg-ehargm,  for  S50L    The  veaaal  was  leat 


at  the  end  of  aiz  montha:  Held,  that  J  S 
titled  to  recover  the  whole  amonnt  of  the  aum  in* 
aurad.  Eitkn  v.  Aldam,  6  Law  J.  K.B.  6S,  a.  c. 
1  M.  ft  R.  157. 
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The  EmI  India  Coift|WDy  btfing  bind  A'i  Aip 
to  eurj  s<K)ds  tnd  40  invalids,  agreed,  in  eoncur^ 
fence  with  ibe  government  at  Madrae»  to  incretae 
the  number  to  SOO,  provided  A  would  make  certain 

J>ropoeed  alterations  in  faia  abip,  and  alie  sbonld  be 
bond,  on  the  usual  military  aurvej,  capable  of  ec- 
eonunodatiag  so  many.  A  agreed  to  the  teme 
pr^ioead,  commeneed  the  projected  alterations, 
teoeived  the  greater  part  of  the  goods  on  board,  and 
bad  shipped  for  100  invalids,  when,  before  the 
alteratiooa  were  completed,  the  proviaions  shipped, 
or  the  invalids  embarked,  the  veasel  was  so  much 
disabled  by  a  gale  diat  die  oonld  not  perform  her 
homeward  voyage :  Held,  in  an  action  on  a  policy 
of  inearanoe  at  and  from  Madras  to  the  United 
Kingdom,  on  freight  and  passage-money,  that  there 
wee  a  sufficient  ooatract,  and  a  sufficient  inception  of 
the  risk,  to  render  the  insurers  liable  for  the  freight, 
and  alao  for  the  pessage-money  of  SOO  invalidsk 
Tntteon  V.  ChriUiey «  B.  &  B.  SCO,  s.  c.  5  B,  Mo.  S3. 

(D)  Warranties* 

A  policy  of  insurance  waa  made  on  goods  to  be 
put  on  board  ship  or  sbt|>s,  warranted  to  aail  from 
J[)emerara  on  or  before  the  first  of  A  ugust  1825.  A 
SNieii  ship  was  loeded  with  the  goods  near  the  town 
of  Demema,  The  captain  having  obtained  hisclear- 
saoes,  unmoored  on  the  1st  of  August,  and  aailed 
about  two  miles  to  the  mouth  of  the  river;  but 
as  the  tide  waa  low,  the  pilot  thought  it  would  not 
be  well  to  attempt  to  croea  a  sbeal,  which,  begin- 
ning about  three  milea  from  the  mouth  of  the  river, 
ozteoded  aiz  miles.  On  the  Sd  of  August  the  ship 
passed  the  shoal,  and  on  the  8th  she  was  lost. 

Large  ships  are  accustomed  to  take  in  part  of  their 
oaigo  on  the  onlsido  of  that  shoal,  and  their  papers 
are  left  at  the  custom-house  until  the  loading  is 
oonqileted :  The  Court  held,  that  the  ahip  had  Bailed 
from  Demenra  on  the  let  of  August,  and  that  the 
wananty  had  been  complied  with.  Lang  v.  Andtr^ 
ten,  3  Law  J.  K.B.  6«,  s.  c  S  B.  Ac  C.  495,  s.  c.  5 
D.  &  R.  393.  s.  c.  1  C.  &  P.  480. 

The  implied  warranty  of  sea-worthiness  in  a 
policy  on  a  ship,  does  not  extend  to  her  being  sea- 
wortay  at  every  port  whieh  she  leavea  in  the  course 
of  her  voyage.  Holdtwarth  v.  Wim,  6  Law  J.  K.B. 
184,  a.  c  7  B.  &  C.  7M,  a.  c.  1  M.  &  R.  673. 

In  an  actieo  on  a  policy  on  a  ahtp  at  and  from  H 
to  V,  with  a  warranty  that  tbe  ahip  was  "  in  port " 
on  a  given  aatoeedeBt  day,  it  is  not  sufficient  that 
ahe  was  safe  in  some  other  port  than  H  on  that  day ; 
the  meaning  of  this  policy  is,  that  abe  was  safe  in 
the  port  of  H.  Co%  v.  HunUr,  1  M.  &  M.  81. 
[Tenterdeo] 

(£)  Representations  and  Concealment. 

It  is  not  necessary  to  give  tbe  underwriters 
notice  in  what  part  of  the  ship  the  goods  are  stowed, 
whether  on  deck  or  otherwise.  Dacotta  v.  Edmuttds, 
2  Chit.  2f7. 

Agents  of  the  owners  of  a  ship,  by  a  letter,  say- 
ing, •*  Tk$  BnUiant  will  sail  from  Nassau  for  Clyde 
on  the  1st  of  May,  a  running  ship,"  instructed  their 
correspondents  to  effect  an  insurance  on  the  ship, 
which  wso  done  aecordingly  by  their  shewing  this 
letter  to  the  underwriters.  There  being  a  favour- 
able opportunity  of  convoy,  the  ahip  sailed  on  the 
83nl  of  April ;  on  the  1  lib  of  May  she  wascaptured : 


Held,  in  the  court  below,  and  on  appeal,  that  tbe 
expreasion  of  the  letter  was  positive,  and  not  the 
statement  of  an  expectation ;  and  that  the  exhibi- 
tion of  the  letter  being  a  representation  material  to 
the  risk  covered  by  the  policy,  which  was  not  true 
in  fact  or  in  the  event,  vitiated  tbe  policy.  Denntr- 
ten  V.  Ultie,  3  Bligh,  fOS. 

A  person  alarmed  at  not  hearing  any  intelligence 
of  his  ahip,  atated  it  as  a  reason  for  insuring  her. 
According  to  the  usual  time  taken  in  a  voyage,  she 
could  not  be  considered  as  a  miaaing  ship ;  and  the 
Court  held,  that  be  was  not  bound  to  express  his 
fours  to  the  underwriters  at  the  time  he  effected  the 
insurance.  Morgan  v.  Prvor,  1  Law  J.  K.B.  294, 
s.  c.  2  B.  &  C.  14,  s.  c.  3  D.  &  R.  215. 

(F)  Loss. 

A  loss  occasioned  by  the  detention  of  the  captain 
of  a  ship  at  a  foreign  port,  on  account  of  an  incor- 
lectnesa  in  the  manifoato,  is  not  a  loss  within  the 
policy  of  insurance,  there  being  no  suit  against  the 
ship.     Bradford  r.  Levy,  2  C.  &  P.  137.  [Abbott] 

Where,  on  an  insurance  on  goods  in  a  ahip  war- 
ranted free  from  capture  and  aeiaure,  the  vessel 
sailed  on  her  voyage  and  waa  stranded  on  a  ahoal, 
within  a  few  miles  of  the  port  of  destination,  and 
disabled  from  proceedin|f  further,  and  ultimately 
lost ;  but  whilst  she  remained  on  the  shoal,  she  was 
seized  by  tbe  authority  of  tbe  Spanah  government, 
and  the  g^oods  were  confiscated :  Held,  ttiat  this  was 
a  loss  by  the  perils  of  the  sea.  Hahn  v.  Ccrbett,  2 
Law  J.  C.P.  2d3,s.e.2Bing.  205,  s.  c.  9B.  Mo.  390. 

A  policy  of  insurance  contained  a  memorandum, 
that  horses  were  warranted  free  of  jettison  and  mor- 
tality. Three  horses  were  put  on  board,  and  they 
died  from  kicking  each  other,  in  consequence  of  the 
titions  between  them  having  been  broken  down 
the  rolHng  of  the  ship  during  a  storm:  The 

>urt  held,  that  this  loss  arose  from  tbe  perils  of 
the  sea.  Gabay  v.  Lloyd,  3  Law  J.  K.B.  116,  s.  e.  3 
B.  &  C.  793,  s.  c.  5  D.  &  R.  641. 

A  ship  waa  forced,  by  a  stonn,  to  make  for  a 
harbour,  and  on  entering  struck  against  an  anchor 
under  the  water.  She  was  moored  in  deep  water, 
when  it  was  discovered  that  she  was  sinking.  She 
was  then  drawn  into  shallow  water,  and,  on  the 
return  of  the  tide,  touched  the  ground,  and  lay  some 
time  on  it :  The  Court  held,  that  the  ship  had  been 
ttranded,  Barrow  v.  Bell,  4  Law  J.  K.B.  47,  a.  c. 
4  B.  &  C.  736,  s.  c.  7  D.  &  R.  244. 

Policy  on  goods  "warranted  free  from  average, 
unless  general,  or  the  ship  be  stranded."  On  the 
voyage,  the  ship  was  driven  by  necessity  into  a 
harbour,  dry  every  tide,  where  ahe  was  moored 
along  the  quay,  in  a  place  usual  for  ahips  of  her 
burthen,  and  in  as  safo  a  situation  as  could  be  found ; 
and  being  sharp  built,  she  was  lashed  to  tbe  pier 
by  a  rope  from  her  mast  head,  which  the  mate  in- 
sisted to  be  sufficient,  though  it  was  objected  to  by 
the  pilot  who  had  brought  the  ship  in.  When  the 
tide  ebbed,  the  rope  broke,  and  the  ship  fell  over 
and  bilged,  and  the  goods  in  consequence  were  da- 
maged. If  the  rope  had  not  broken,  the  accident 
would  not  have  happened :  Held,  that  tbe  ship  was 
stranded  within  the  meaning  of  the  policy. 

Stranding,  is  where  a  ship,  by  an  accident,  and 
out  of  the  ordioaiy  eoune  of^  her  voyage,  gets  upon 
the  strand,  and  receives  injury  in  consequence. 
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INSURANCE— (Lobb—Abandomhbmt). 


Nagligenoe  of  the  eraw  do«t  not  dudharge  tho  on* 
dmwriten,  if  the  Iom  is  oectaioDed  bj  one  of  the 
perils  insured  sgtinsi.  Bukap  t.  Pmtfand,  6  Law 
J.  K.B.  6,  s.  c. 7  fi.  &C. S19,  s.  c.  1  M. &  R.  49. 

Where  a  ship  sprung  a  leak,  aod  it  became  ne« 
cessarj,  for  the  preaenration  of  Uie  liTea  of  the  crew, 
to  run  her  on  shore ;  and,  after  two  aiureys,  it  was 
reported  bj  the  sarreyors  that  it  would  be  prudent 
to  aell  the  abip  and  caigo — in  an  action  on  the 
policj  against  the  underwriters  on  freight  for  a 
total  loss :  Held,  Jirst,  that,  under  these  circum- 
atancea,  the  master  waa  wairanted  in  selling  the 
ahip  and  caigo :  and,  aecondly,  that  an  abandon- 
ment of  the  freight  was  unnecessaiy.  JdU  y.  thM 
Tto^al  "Exchange  Auwranct  Company,  8  Taunt.  755, 
s.  0.  S  B.  Mo.  116. 

When  a  ahip  ia  left  by  the  crew  under  a  fair  and 
reasonable  apprehension  of  her  sinking,  the  right  of 
the  aasored  to  recover  for  a  total  loss  will  not  be 
affected  by  the  circumatance  of  her  afterwarda  being 
taken  in  charge  and  brought  into  port,  bj  the  crew 
of  another  Toaael. 

If  in  auch  a  eaae  the  assured  seek  to  discharge 
themselves  from  the  claim  of  a  total  loss,  bj  re- 
storing Uie  ship,  they  must  rsatore  her  free  from 
the  burthen  of  charges  brought  upon  her  by  the 
deaertion  and  the  subsequent  recovery.  Hold*worth 
V.  Witt,  6  Law  J.  K.B.  134,  a.  c  7  B.  &  C.  794, 
a.c.  lBtL&R.67d. 

A  ship  waa  oast  on  a  rock  and  left  bj  the  crew. 
The  captain  did  not  abandon,  but  sold  her  with  her 
register,  as  a  veaael  which  could  no^  be  of  any  fur- 
ther use  as  a  ahip.  The  purchaser  afterwards  floated 
and  repaired  her,  and  sent  her  on  a  voyage,  in  which 
ahe  immediately  became  water^logged :  the  Court 
held,  that  the  owner  of  the  insurml  vessel  might 
claim  aa  for  a  total  loss,  although  he  had  not  aban- 
doned but  sold  her,  if  she  was  in  such  a  state  that 
•he  could  not  be  of  any  use  aa  a  ahip  :  and  the  re- 
pairs required  to  be  done  to  her  would  equal  the 
value  of  the  ahip.  Cambridgt  v.  Andtrton,  f  Law 
J.  K.B.  141,  a.  c.  1  C.  &  P.  ttS,  s.  c  1  R.  &  M. 
60,  s.  c.  S  B.  &  C.  691,  s.  c.  4  D.  &  R.  SOS. 

A  policy  of  insurance  had  been  effected  on  the 
firei|^ht  of  a  i^ip,  which,  having  been  injured  by  a 
penl  of  the  sea,  was  obliged  to  pot  back  and  re-land 
ner  cargo.  Part  of  the  caigo  had  been  so  wetted 
with  aea-water  .that  it  required  a  proceta  which 
would  have  lasted  six  weeks,  and  been  attended  with 
ezuenae  equal  to  the  freight,  before  it  could  be  re- 
ahipped  without  danger  of  ignition.  The  master 
sold  these  goods,  and  not  being  able  to  get  others 
to  complete  his  cargo  in  a  reasonable  time,  sailed 
and  arrived  at  hie  destination  with  the  rest  of  his 
cargo.  Hie  proceedings  were  such  as  a  prudent  man 
would  have  adopted  if  uninsured ;  but  the  under- 
writers were  held  not  liable  pre  tanto  for  the  loas  of 
the  freight  of  these  goods.  Mordy  v.  Jann,  3  Law  J. 
K.B.  S50,  s.  c.  4  B.  Ac  C.  394,  s.  c.  6  D.  &  R.  479. 

Where,  in  an  action  on  a  policy  of  insurance  on  a 
ahip,  for  a  lose  occasioned  hy  striking  on  a  rock,  the 
jury  found  that  the  plaintiff  had  sustained  a  partial 
loaa,  but  to  what  extent  there  was  no  evidence ;  and 
that  the  ahip  might  have  been  repaired,  had  it  not 
been  for  the  negligence  of  the  resident  agents :  It 
was  holden,  that  the  plaintiff  was  only  entitled  to 
nominal  damages.  Taaiier  v.  Btnnttt,  1  tU  &  M.  18f . 
[Abbott] 


Although  it  waa  found  by  the  jury,  that  the  delay 
of  the  vessel  in  the  port  for  repaira  waa  longer  than 
neceasaiy,  and  for  the  purpoae  of  barratry,  the 
underwriters  were  holden  liable.  Rotemo  v.  Ccrtnt, 
8  Taunt.  685. 

Policy  of  insurance  "  on  a  abip  until  ahe  ahall 
have  arrived  at  London,  and  hath  there  moored  at 
anchor  twenty -four  houra  in  good  safety ;  and  upon 
the  goods,  until  the  same  be  there  diacharged  and 
aafely  landed."  The  maater,  on  his  arrival  at  Dept- 
ford,  on  the  18Ui  of  February,  was  under  orders  to 
take  the  vessel  into  the  King*s  Dock  there ;  bat  no 
directions  had  been  there  given  to  receive  her.  nor 
did  any  arrive  until  the  Slst  From  the  18th  to  the 
f7th,  the  ice  in  the  river  prevented  the  ahip  enter- 
ing the  dock  :  on  the  latter  day  ahe  was  lost :  Held, 
that  the  King's  Dock  waa  the  place  of  her  destina- 
tion ;  and  that,  aa  she  could  not,  by  reason  of  the 
ice,  have  entered  before  the  S7th,  there  had  been 
no  nnrsasonable  delay,  although  if  there  had  been 
no  auch  impediment,  she  could  not  have  entered 
until  the  Slat,  for  want  of  permiaaion  to  do  so. 
Therefore  the  underwriters  remained  liable.  Smmmtl 
V.  tht  Royal  Erdtangt  Auuranea  Company,  6  Law  J. 
K.B.  315,  s.  c.  8  B.  &  C.  119. 

Upon  a  policy  of  insurance  upon  goods,  where 
the  ship  waa  driven  by  tempestuoos  weather  into  a 
foreign  port,  and  the  captain  waa  obliged,  in  onler 
to  defray  the  expenses  of  repairs  of  the  ship,  (with- 
out which  she  could  not  have  proceeded  on  her  voy- 
age,) to  sell  part  of  tlie  cargo  :  Held,  that  the  onder- 
writer  waa  not  answerable  for  this  loos.  Smrguy  v. 
HobtoH,  (in  error,)  1  Law  J.  K.B.  ttt,  a.  e.  1  Y. 
&  J.  347,  a.  c.  4  Bing.  131,  a.  c  2  B.  &  C.  7,  s. e.3 
D.&R.l9f. 

A  ship  having  suffered  a  partial  loss  on  the  vojrage 
insured,  and  havinflrbefa  repaired  by  ita  proprietois, 
^it  waa  holden,  uat  the  underwriters  were  only 
liable  to  pay  two-thirds  of  die  cost  of  repair  in  tlie 
abaence  of  special  ciroumatances.  Pamgdtotn  v. 
Royal  Exchangt,  1  R.  &  M.  378.  [Best] 

(G)  Abanbonment. 

Abandonment  ia  not  neceaaary  upon  a  loss  in  an 
insurance  on  freight.  Mo»nt  v.  Hmrritom,  6  Law  J. 
C.P.  6,  s.  c.  4  Bing.  388,  s.  c.  1  Bl  &  P.  14w 

The  circumstance  of  a  ahip  having  been  re-cap- 
tured, after  a  capture  by  an  enemy,  doea  not  preclude 
the  inaured  from  making  an  abandonment  Gou  v« 
WUhen,  t  Ken.  3«5,  a.  c.  «  Burr.  683. 

Where  a  veaael  waa  wrecked  on  the  <lst  Decem- 
ber, and  tbree-fourtha  of  the  cargo  either  spoiled  or 
lost,  and  the  insured,  on  the  93rd,  gave  notice  of 
abandonment  aa  for  a  total  loss,  that  being  the  day 
on  which  they  were  apprised  of  the  wreck,  and 
before  the  remains  of  the  cargo  were  landed  :  It  waa 
holden,  that  the  notice  of  abandonment  was  duly 
given. 

After  a  notice  of  abandonment  has  been  given,  the 
underwriters,  if  they  intend  to  object  to  the  alian- 
donment,  moat  do  so  within  a  reasonable  time; 
hence,  where  th^  aasnrad,  four  days  after  notice, 
called  a  meeting  of  the  underwritera,  aome  of  whom 
attended  and  gave  authority  to  the  assured  to  act  for 
the  benefit  of  all  concerned,  but  others  did  not  attend 
or  take  any  measures  for  nearly  three  months,  which 
wss  just  before  the  ssle  of  the  cargo:  Held,  that  aa 
they  had  permitted  so  long  a  period  to  elapse  befora 
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th«y  vnA%  rajr  objection,  it  tmounted  to  an  aooept- 
•nco  of  iho  notice  of  «l»ndonment  Hudton  r. 
Harrwm,  6  B.  Mo.  988,  8.  c.  3  B.  &  B.  97. 

Where  the  captain  of  m  veaael  arrived  at  L  on  the 
S5th  of  April,  the  owner  of  the  ahip  reeeired  the 
papers,  &c.  on  the  93d  of  May,  and  verbal  notice  of 
abendonment  waa  given  on  the  5th  of  May : — ^The 
notice  was  holden  to  hare  heeo  given  in  doe  time. 

Where  the  ahip,  having  received  conaiderable 
damage,  put  hack  into  Calcutta,  the  port  ahe  had 
sailed  from,  and  the  captain  gave  immediate  notice, 
to  the  agenta  of  Lloyd's,  of  abandonment,  who  re* 
plied,  that  they  had  no  anthoritj  to  accept  abandon- 
ments ;  and  after  aeveral  aurveya  of  the  ahip,  bj 
competent  persona,  at  which  the  agents  were  present, 
and  sttempts  made  bj  the  captain  to  raise  money  by 
hypothecation  of  the  ahip  ineffectually,  ahe  was 
sold,— and  the  jury  found,  that  what  had  been  done 
waa  for  the  benefit  of  all  concerned  ;  after  verdict 
for  plaintiff  for  a  total  lose,  the  Court  (dubitanu 
Richardaon,  J.)  held,  that,  under  the  cireumstsnces, 
the  sale  waa  justifiable,  and  refoaed  a  new  trial. 
.  SanhU—thtit  even  if  an  avowed  agent  of  Lloyd'a 
can  be  permitted  toaay  he  baa  no  autibority  to  accept 
an  abandonment,  be  ia  bound,  at  all  events,  to  inform 
bis  principal  of  what  baa  passed. 

Where  the  captain  haa  communicated  with  the 
owner,  it  ia  not  neceaaary  that  he  should  wait  for  the 
ship's  papera  in  order  to  make  abandonment.  Rtad 
T.  BmAam,  6  B.  Mo.  397,  a.  c.  3  B.  &  B.  147. 

(H)  Bottomry  Bonds. 

A  bottomry  bond  given  by  a  master  to  a  foreign 
merchant  who  appointed  him,  "  binding  the  owners 
of  the  ahip,"  and  indoraed  "  at  a  collateral  security 
for  bills  of  exchange,"  pronounced  valid. 

The  Court  of  Admiralty  does  not  hold,  thst  a 
bond  bad  in  one  part  vitiates  the  rest.  Tartar,  1 
Hag.  1. 

Validity  of  a  bond  ia  not  affected  by  the  conduct 
of  a  third  party. 

A  bottomry  bond,  reciting  "  that  tiie  outward  fleet 
waa  insufficient  to  pay  the  just  chargea  of  the  British 
eonaol,  and  the  neceaaary^  diaburaementa  on  the 
Teasel ;"  and  which  bond  was  proved  to  have  been 
given  for  a  loan  of  money  in  griat  part  required  for 
tiie  payment  of  the  oonaul'a  commiaaion,  upheld. 

Whether  the  consul  himself  could  have  taken  the 
bond — fiicra. 

On  a  report  as  to  certain  deductiona,  a  rate  of  in- 
terest at  14  per  cent,  aoatained.    Zodiac,  1  Hag. 


Sufficient  description  of  sea  riak  by  the  terma, 
"  after  the  arrival  at  her  port."  Ntlion,  1  Hag.  177. 

The  Court  will  not  permit  parties,  who  have  aban- 
doned a  former  auit  instituted  by  thesk  to  anlbrce 
the  ps^ent  of  certain  alleged  bottomry  bonda,  to 
inatitute  proceedings  a  second  time  to  compel  a  de- 
mand founded  on  the  aame  aecuritiea,  unlem  atrong 
grounds  are  ahewn.     Fortitudt,  9  Doda.  58. 

Upon  the  admitted  validity  of  a  bottosBry  bond, 
a  queatiim  aa  to  the  propriety  of  incident^  charges 
referred.    Albion,  1  Hag.  333. 

(I)  Iksurance  on  Lives. 

A  person  having  borrowed  money  on  annuities, 
effected  policies  of  insurance  on  his  life,  for  the 
beaefit  of  a  trustee  of  the  petMnis  who  hsd  advanced 


the  money.  It  turned  out,  that  hia  representations 
to  the  inaurance  office,  aa  to  the  atate  of  his  health, 
were  incorrect.  The  party  intereated  waa  not  privy 
to  the  incorrectness  of  those  representationa. 

The  Court  held,  that  there  waa  no  difference, 
whether  a  policy  effected  by  a  man,  was  for  hia  own 
benefit  or  for  that  of  a  atranger ;  and  declared  the 
policiea  to  be  void.  Ma^fnard  v.  Rhode,  3  Law  J. 
K.B.  64,  s.  c.  5  D.  &  R.  966,  s.  c.  1  C.  &  P.  360. 

If  A,  being  indebted  to  B,  die,  and  C  agree  to 
pay  the  debt  by  inatalments,  in  five  years,  A  has  an 
maurable  interest  in  the  life  of  C  for  those  five  years. 

If  the  aaaured,  at  the  time  of  eflfecting  the  policy, 
conceala  anything  which  ia  material  for  the  insurer 
to  know,  the  policy  is  void ;  and  it  makes  no  differ- 
ence whether  the  assured  conaidered  it  material  or 
not :  and  whatamounta  to  a  misrepresentation,  or  to 
a  material  concealment,  is  a  question  for  the  jury. 

The  fact,  that,  on  a  life  policy,  an  unuaualty  high 
premium  waa  paid,  ia  quite  immaterial,  and  ia  there- 
fore not  to  be  taken  aa  proof  that  the  office  conaidered 
the  party  to  be  a  bad  life.  Von  Lindenau  v.  l)fs- 
60roii|A,  3  C.  &  P.  353.  [Tenterden] 

A  female,  upon  whose  life  it  wss  proposed  to  effect 
an  insurance,  waa  repreaented  to  the  inaurera  in 
December  1899  by  A,  a  medical  man,  aa  enjoying 
ordinarily  a  good  atate  of  health  ;  the  same  repre- 
sentstion  waa  repeated  by  A  in  March,  and  the  in- 
aurance was  effected  in  April  1893.  Between  De- 
oember  1899  and  March  1893  ahe  had  been  ill  with 
a  pulmonary  attack,  and  was  attended  by  B,  but  no 
diaelosore  of  these  circnmstancea  was  made  to  thtf 
inaureis.  In  April  1894  ahe  died  of  pulmonary 
diaeaae:  Held,  on  motion  for  a  new  trial,  that  the 
jury  ought  to  havebeen  called  on  to  consider  whether 
the  illness  in  1893,  snd  the  attendance  of  B,  ought 
to  have  been  disclosed  to  the  insurers ;  and  that  it 
waa  not  aufficient  to  direct  them  generally,  to  con- 
sider whether  or  not  there  had  been  any  misrepre- 
sentation. Morrieon  T.  Mutprattf  5  Law  J.  C.P.  63, 
I.  c  4  Biog.  60, 

(K)  Against  Fire. 

Where  three  peraona,  being  tmatees  snd  directors 
of  a  fire  inaurance  association,  executed  a  policy  to 
indemnify  A  and  otbera  from  lose  by  fire,  whereby 
they  ordered,  directed,  and  appointed  the  directora 
for  the  time  being  to  pay  the  loan  which  A  and 
othera  ahoold  austain  in  the  event  of  a  fire  happen- 
ing ;  and  the  policy,  among  other  clauaes,  went  on 
to  recite  certain  proviaious  containing  the  words, 
"  conditions  and  agreemeata" ;  and  A  and  others 
having  auatained  a  loaa :  It  waa  held,  that  the  policy 
waa  not  an  inatmment  or  agreement  upon  which  an 
action  could  be  maintained,  and,  therefore,  that 
neither  the  executing  partiea  nor  the  directora  for 
the  time  being  were  liable  at  law.  Alehorne  v. 
SaviUe,  6  B.  Mo.  909,  n. 

A  house,  which  bad  been  erected  before  the 
Building  Act,  being  consumed  by  fire,  the  officers 
of  the  compsny  with  whom  it  waa  insured,  instead 
of  paying  the  aum  at  which  it  was  insured,  elected 
to  rebuild  the  premises ;  the  Boildinr  Act,  however, 
prevented  them  from  re^erecting  the  bouse  in  exactiy 
the  aame  manner  in  which  it  waa  before  the  fire,  and 
particularly  from  making  the  aite  and  the  building 
project  into  the  street  beyond  the  line  of  the  sdia- 
oent  booses :  Held,  thst  the  insured  were  entitled 
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to  maiatain  a  bill  in  equity  against  Cbe  dixactora  for 
the  tiiae  being  of  the  insurance  company,  ibr  a  oom- 
pensation  for  the  injury  which  they  bad  austained 
oy  reason  of  the  inferior  value  of  the  premisas 
erected  by  the  insurance  office,  inatead  of  the  old 
premiaes.  The  amount  of  the  damage,  in  respect  of 
which  compensation  is  due,  will  be  aicertaiaed  by 
means  of  an  issue.  AlchornM  v.  SaviU,  4»  JLav  J, 
Chanc.  47. 

In  a  policy  of  iaaurance  on  premises  of  a  certain 
description,  "  where  no  fire  is  kept,  and  no  baxard- 
oua  goods  are  deposited,"  these  words  must  be 
understood  of  the  tutbUual  uie  of  fire  and  depoait  of 
hazardous  goods.  Where,  therefore,  the  loss  on 
such  a  policy  bappcBed  in  conaequence  of  the  making 
a  fire  and  bringing  a  tar-barrel  on  the  preraiaea  fiw 
the  purpoae  of  repairing  them»  it  was  held  that  the 
inaored  was  entitled  to  recover,  Dabtau  r.  SalMyg 
1  M.  &  M.  90.  (Tenterden] 

One  of  the  conditions  in  a  poliey  of  inauranceagainst 
fire,  stated  chat  if  any  difference  ahould  arise  on  ao^ 
claim,  it  should  be  immediately  submitted  to  arbi« 
tration,  and  afler  directing  how  tfaearbitratoraahould 
be  cboaen,  added,  that  no  compensation  should  be 
payable  until  alter  an  award  determining  the  amount 
thereof  ahould  be  duly  made :  It  was  held,  that  the 
assured  might  maintain  an  action  on  such  policy, 
notwithstsnding  the  condition,  where  it  appeaned 
thai  the  insurers  denied  the  general  right  of  the 
•aaured  to  rooover  anything,  and  did  not  merely 
queetion  the  amount  of  damage*  GoUttMt  r. 
Oifrom,  2  C.  &  P.  550.  [Best] 

(L)  Insurance  Broker. 

An  action  of  assumpsit  may  be  maintained  by  a 
party  assured  against  an  insurance  broker,  for  money 
paid  to  him  b^'  the  underwriters,  although  notice 
naa  been  given  to  the  broker  by  other  penons«  that 
they  were  interested  in  the  policy. 

A  broker  cannot,  as  an  agent,  diapute  the  claim  of 
his  only  known  principal,  on  the  ground  that  other 
persons  were  interested  in  the  subject  matter  of  the 
insurance ;  their  elaimawonld  be  a  question  between 
the  assured  and  the  peraon  so  claiming  to  be  inter- 
ested :  thus,  where  the  letters  between  the  parties 
shewed  that  the  broker  bad  considered  himself 
dealing  with  one  of  the  owners  only,  and  as  having 
insured  for  him  alone,  they  were  held  to  be  conclu- 
sive against  the  broker,  as  naing  him  with  an  agency 
for  hie  correapondent  aolely,  Roberts  v.  Ogtlby,  9 
Price,  f  69. 

(M)  AcmoMS. 

(a)  Ingtntral, 

In  an  action  on  a  policy,  whether  an  urgent  ne- 
cessity exists  for  the  sale  of  a  ship,  is  a  question 
for  the  jury  to  determine ;  and  they  are  correct  in 
drawing  a  conclusion  in  favour  of  the  e^istenoe  of 
such  a  necesaity,  where  it  is  shewn  that  the  expense 
of  repairing  her  would  exceed  her  original  valuer 
RobetUoH  V.  CUrke,  2  Law  J.  CP.  71,  s»  P*  1  Bing, 
445,  f.  o.  8  B.  Mo.  6tft, 

(b)  Phadingi. 

Where,  by  regulations  indorsed  on  the  back  of  a 
policy  of  insurance,  it  waa  provided  that  the  rules 
of  a  certain  association  ahould  be  considered  ss 
binding  aa  if  inaerted  iii,  and  made  a  component 


part  of  the  pdliey :  Held.  Ibat  aaoh  ragvlattoM 
ought  to  be  eet  out  in  the  declaration  on  the  poUey, 
to  shew  the  nature  of  the  ooaaideiation  for  the  as- 
surance, and  the  mode  of  payment  of  the  preminm. 
Sirang  v.  RuU,  4  Law  J.  CP.  73,  a.  c.  S  Bing.  31& 

Where,  according  to  one  of  aeveral  rrgi^atieBs 
indorsed  oo  the  beck  of  a  polioy,  it  was  stipulatsd, 
that,  in  case  of  loss  or  average,  the  sane  aboukl  be 
paid  for  in  two  months  from  adiustsaent  by  the  com- 
mittee of  the  aasociatioa  :  Held,  that  this  was  not  a 
condition  precedent,  and  that  it  was  sufteient  foi 
the  plaintiff  to  aver,  in  a  declaration  os  the  peKcy, 
that  he  waa  saady  and  willing  to  adjoat,  hot  that 
the  committee  refused  to  do  ao ;  imd  coaaequeally, 
that  he  had  a  right  to  aue  on  the  poliey,  altbongh 
there  had  been  no  previous  adjnalHient.  Strtmg  v. 
Harvtj/,  4  Law  J.  CP.  57,  s.  o,  3  Bin^.  304. 

Three  of  the  directom  of  a  fire  aaaooation,  by  m 
policy  under  aeal,  admitted  the  plaintifif  to  be 
a  member  of  tbnt  society,  upon  the  terms  and  con- 
ditions preiflribed  by  the  deed  of  setttement  of  the 
sssooiataon,  and  he  sobseribed  a  certain  amount  as 
the  considerataoo-money  for  one  year's  inanranee ; 
and  it  was  dedsmd,  that  he  ahould  be  entitled  to  • 
compenaatioo  out  of  the  funds  of  the  soeiety,  in 
case  of  loes  by  fire  occurring  to  any  ptopeily  thereia 
^psNBified*  not  exceeding  the  sums  set  sgainnt  each 
article  leyeotively ;  and  it  waa  fnrther  atipuUted, 
that  neither  of  the  directora  who  iig^fd  the  polioy» 
nor  the  plaintiff,  or  the  bolder  of  it,  ahould,  as 
members  of  the  society,  be  eubject  or  li^le  to  sny 
.  demand  for  lose,  exeept  under  me  artielea  establish- 
ing the  SQoiety,  and  as  was  provided  by  the  same. 
A  loss  by  fire  having  occurred  to  the  plaintiff,  he 
then  brought  an  action  of  covenant  egainst  the  diie»> 
tore  who  signed  the  policy,  and  mvened  in  his  de- 
claration, that  the  fnnda  of  the  society  wen  snffi- 
cient  to  aatisfv  the  amount  of  each  loaa ;  and  the 
jury  accordinp^ly  found  a  verdict  for  him:  Held,  that 
such  deckration  was  good,  and  that  the  defendants 
were  liable  by  the  terms  of  the  poliOT,  and,  there- 
fore, the  Court  wouM  not  arrest  the  judgment 
Andrmpt  v.  £//tMn«  6  B.  Mo.  199. 

(e)  ^videnet^ 

Whave  an  lotion  was  brought  agiunst  an  nnder- 
writer,  upon  eoods  which  hiul  sustained  daasage, 
the  Court  held,  that  although  the  defendant  asigbt 
be  a  subscriber  to  Llovd's,  a  certificate  granted  by 
their  agent,  who  resided  abioad«  waa  iaadauaoible 
as  evidence  to  prove  the  aanoont  of  loea.  J^reJiev* 
Marriott,  1  Law  J.  K.B.  161,  a.  c.  1  B.  £c  C  4/f$p 
a.  c.  3  D.  jt  R.  $96, 

Under  a  policy  of  ioswcanoe,  cridepee  tbnt  Mm- 
ritiut  is  considered,  in  mercantile  co^tranti,  as  an 
EuMt  Indk»  Utand^  although  traaled  hy  gecgiaflien 
as  an  African  island,iB  admissible  itetartMnv. 
^n<y,  1  R.  &  M.  75,  [Giffocd] 

To  recover  on  a  policy  of  inauraMC  for  the  want 
of  tn(e//ig#nM,  it  must  be  proved  that  wbea  dm 
viessel  left  the  port  of  outfit  she  wns  bound  upon  the 
voyage  insured.  KotUt  v.  Intm^  1  R.  6t  M«  Z6^ 
[Abbott] 

A  chip  sailing  in  1821  for  her  port  of  deetination, 
and  never  arriving,  but  repoited  a  lew  daya  after 
her  departure  to  have  fonnoered  (cinw  aurviving), 
may  reasonablv  be  piesumuad  to  Im  lost  by  paciJfteC 
the  seac,  in  the  ■absenoc  of  m^  prpoC  to  thpcgn* 
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Iniy ;  and  in  nch  oasa  tha  aaaond  oo  gooda  ia  not 
boond  to  call  any  of  the  craw,  taaamiog  tliaiB  to 
bavo  aomved  tba  loaa  of  tbo  vmboI.  KosUr  ▼• 
Had,  6  B.  &  C.  19,  a.  e.  9  D.  &  R.  S. 

In  defeadiog  ao  aetioo  on  a  policj  of  insuranco 
againat  fire,  ou  the  groand  that  the  plaintiff  bad 
himaelf  wilfiilly  aet  fire  to  the  premiAea,  the  saoie 
evidenoe  moat  be  adduced,  aa  would  be  requiaite  to 
eatahliah  a  charge  of  araon  againat  the  plaintiff  on 
an  tadictment.  ThurteU  ▼.  Beaumont,  2  Law  J. 
CJ*.  4,  a.  c  1  Bing.  339,  a.  c.  8  B.  Mo.  612. 

The  production  of  booka  kept  bj  an  inaorance 
oompany,  in  which  they  oharge  themaeUea  with  the 
receipt  of  a  aum  of  nooey,  aa  a  premium  to  insure 
a  particular  houae,  in  the  occupation  of  A  B,  from 
fife,  ia  evidence  of  hi§  occupation.  Dot  d.  Smith 
▼.  Cartwight,  1  C.  &  P.  218,  a.  c  1  R.  &  M.  62. 
[Abbott] 


INTERJEST. 
'AJ  Where  Payable. 

B;   Oil  JnDGMENTS. 

C)  Money  Paid,  &c. 

(D)  On  Sales.  [See  Vendor  and  Pur- 

chaser.] 

(E)  How  Computed. 

(FJ  Allowance  of  in  Error. 


(A)  Where  Payable. 

IntereU  ia  only  payable  on  aawn  of  money,  where 
there  ia  an  expreaa  pr^imiae  to  pay  it,  or  where  it  ia 
doe  on  a  mercantile  aecurity*  or  haa  been  paid  hy 
the  uaage  of  trade. 

Therefore  interest  cannot  he  claimed  on  the  amonnt 
of  a  policy  of  insurance  on  a  life,  which  has  not 
been  paid  for  a  long  time  after  it  ought  to  have  been 
diacharged.  Higgint  ▼.  Sargent,  9  Law  J.  K.B.  53, 
a.  c.  3  D.  &  R.  613. 

In  an  action  of  debt,  interent  ia  recorerable  where 
there  ia  an  ezpresa  covenant  for  tliat  purpoae ;  at  all 
eventa,  it  should  be  giren  aa  damagea  for  the  deten- 
tion  of  the  deht.  llie  demand  of  principal  and  in- 
tereat  by  the  deolaration  ia  diTiaible.  Vtrtiey  ▼. 
Iddmge,  9  ChiL  234. 

A  defendant,  on  being  applied  to  for  interest  of 
plaintiff 'a  money,  said,  that  he  would  bring  her 
aome  on  the  following  Sunday :  Held  to  be  an  ad- 
miaaion  that  aomething  waa  due :  but  that,  aa  it  did 
not  point  out  what  the  nature  of  the  debt  was,  or  in 
what  right  it  waa  payable  to  the  plaintiff,  or  that 
assumpsit  would  lie  for  it,  noteten  nominal  damagea 
were  recoYerable ;  and  a  nonauit  waa  entered.  Gnen 
T.  Davieg,  3  Law  J.  K.B.  185,  a.  c.  4  B.  &  C.  435, 
a.  e.  6  D.  &  R.  306. 

A  cnatomar  depoaited  a  anm  of  money  with  a 
banker,  and  received  a  note,  by  which  the  banker 
promiaed  to  pay  the  principal  at  ten  days'  sight,  with 
three  per  cent,  interest  to  the  day  of  acceptance. 
The  banker  paid  interest  on  the  note,  hot  at  the 
fame  time  told  the  cuatomer,  that  he  would  not  in 
future  pay  more  than  two  and  a  half  per  cent.,  and 
in  hia  presence  altered  the  terma  of  the  note  by 
striking  out  three  and  inaerting  two  and  a  half:  Held, 
that  the  payment  of  interest  waa  evidence  to  ahear 
that  a  principal  sum  waa  due ;  and  that  the  note  wsa 
adffliaaible  in  evidence  iQ  ahaw  the  tenna  on  which 
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the  deposit  waa  made.    Suttm  v.  Toem»r,  6  Law  J. 
K.B.  49,  a.  c.  7  B.  &  C.  416,  a.  c.  1  M.  &  B.  126. 

A  court  of  equity  will  not  interfere  to  en^le  an 
incumbrancer  of  pariah  ratea  to  obtain  payment  of 
arreara  of  interest,  which  he  neglected  to  claim  at 
the  time  when  they  became  due. 

Interest  decreed  againat  the  eatate  of  an  aeoounting 
party,  who  had  dealt  with  certain  funds  in  such  a 
manner,  that  the  Court  would  have  given  iatereat  on 
the  balances  in  hia  bands  against  him  peraoaally, 
hot  who  had  taken  the  benefit  of  the  Insolvent  Aet, 
before  there  wss  any  decree  charging  him  with  in^ 
tereat.  Moone  v.  De  BemaU>,Knd  KaUon  v.  Do  Bit" 
naUt,  1  Ruaa.  301. 

A  borrower,  who  is  bound  to  replace  a  certain 
amount  of  stock,  and  in  the  meantime  to  pay  the 
lender  the  dividenda,  oontinuee  during  many  years 
to  pay  five  per  eent.  interest  on  the  sum  which  the 
stock  had  produced :  he  is  entitled,  when  called  upon 
to  ref>lace  the  atock,  to  deduct  from  it  the  exeesa  of 
the  intereat  thua  paid  beyond  the  amount  of  Uie 
dividends.  Tyltr  v.  Manun,  and  Manton  v.  Tyler, 
5  Law  J.  Cbauc.  34. 

Where  a  aolicitor,engagad  in  variouaauita,  obtained 
payment  out  of  court  of  a  sum  of  money  standing 
in  truat  in  the  cause,  and  retained  it  towards  hia 
costa ;  and  upon  a  subsequent  taxation  of  his  bill  it 
appeared  that,  at  the  time  he  obtained  payment  of 
the  money,  he  had,  in  fact,  been  already  over-paid ; 
the  Court  refused,  upon  a  motion  for  that  purpose, 
to  chaise  him  with  intereat,  the  parties  having  made 
conaiderable  delay  before  they  taxed  the  costs,  and 
there  being  no  fraud  orlachea  imputable  to  the  soli- 
citor.    Wright  V.  Southtiwod,  1  Y.  £c  J.  527. 

A  aimple  contract  debt  doea  not  cany  intereat 
becaoaa  provision  for  its  discharge  iamade  by  a  deed 
of  truat ;  such  a  deed  per  te  does  not  import  a  cono 
tract  or  tniat  for  the  payment  of  intereat,  especially 
where  the  creditors  have  not  aigoed  the  deed,  and 
no  agreement  is  made  to  charge  the  land  and  dia* 
ohaiige  the  peraon. 

The  mere  dijrection  by  deed  to  pay  debts  doea  not 
infer  either  contract  or  truat  to  pay  interest  upon 
debts  by  simple  contract.  Hamilton  v.  Houghton,  2 
Bligh,  170-^6. 

(B)  On  Judgments. 

A  foreign  judgment  ia  primd  facie  evidence  of  a 
debt;  and  unlaaa  it  be  impeached,  or  the  contrary 
be  ahewa*  it  mnat  be  pnaomed  that  everything  baa 
been  done  which  waa  neceaaary  to  support  it* 
Where,  therefore,  in  an  action  on  a  judgment  ob- 
tained in  the  Court  of  Admiralty  in  Scotland,  by 
which  intereat  waa  decreed  to  be  paid  to  the  |dain- 
tiff,  fi>r  a  debt  due  to  him  on  a  contract  for  work  and 
labour  up  to  the  time  when  the  prinoipal  deht  should 
be  diaoharged,  but  the  defendants  withheld  the  pay- 
ment, although  the  plaintiff  endeavoured  to  obtain 
it :  Held,  that  the  jury  might  gi^^  iatereat  in  the 
shape  of  dsmagea  for  the  uojuat  detention  of  the 
money,  although  the  debt  ariaiog  out  of  the  original 
cootEact  did  not  carry  intereat.  Amot  v.  Redfem, 
4  Law  J.  C.P.  89,  9.  c.  3  Bing.  353. 

In  aa  action  on  an  Irish  judgment,  the  question, 
whether  any  and  what  interest  is  recoverable,  ia  a 
qneation  for  the  jury,  under  all  the  circumataacea  of 
the  oaae.  And  in  deciding  thia  queation  they  will 
havo  to  conaidttr  whether  the  plaintiff  haa  takop 
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pnper  ttrnt  to  find  fait  debtor  md  foUow  up  his 
judgment  bj  an  ezeention,  or  whether  he  has  been 
gnil^  of  laches.  Boiiii  ▼.  DtiluU,  3  C.  &  P.  576. 
[Tenterden] 

(C)  On  Money  paid,  &o. 

If  A  request  B  to  Itj  ont  and  ezpend  money,  B 
ia  not  entitled  to  intereat,  unleaa  there  be  a  special 
agreement  to  that  effect.  Corr  r.  Edwerdf,  S  Staric. 
19t.  [Best] 

If  A  instmet  B  to  lay  oat  money  for  him  in  go- 
Temment  bonds ;  and  if,  instead  of  doing  ao,  B  lajra 
it  ont  for  himself,  or  for  his  own  partnerahip,  he  is 
liable  to  pay  to  A  the  eommon  rate  of  mteieat. 
Grakam  t.  KehU,  t  Bligh,  146. 

Interest  does  not  accme  on  a  sum  of  money  lent, 
vnleai  there  be  an  ezpeaa  oontiaot  to  pay  it,  or  an 
implied  one  can  be  raised,  either  by  the  nsage  of  the 
trade,  or  fiom  the  transactiona  of  the  party.  Skmo 
F.  Pietmi,  4  Law  J.  K.B.  f  9,  s.  e.  4  B.  &  C.  715, 
s.e.7D.&R201. 

The  Courts  hare  so  often  decided  that  interest  is 
not  recoTerable  in  an  action  for  money  had  and  re« 
oeived,  that  the  Judge  at  Niai  Prioa  will  not  allow 
the  point  to  be  entered  into.  Depeht  r.  Munn,  3 
C.  &  P.  lis.  [Tenterden] 

(D)  Om  Sales. 
[See  Vendor  and  Pukohabee.] 

(£)  How  Computed. 

It  IS  not  the  practice  of  the  Master's  office  to  make 
reats,  except  where  the  Court  ordera  them  to  be  made. 
Row€  T.  Dodion,  1  Law  J.  Chanc.  183. 

The  practice  of  the  Master's  office,  with  respect 
to  the  application  of  paymenta  to  the  diacharge  of 
interest,  is,  that  when  an  account  ia  b^  the  decree 
of  the  Court  directed  to  be  taken  with  intereat,  and 
paymenta  are  made  eiceeding  the  amount  of  the  in- 
terest due,  the  course  is  to  apply  theae  paymenta, 
firat,  to  the  discharge  of  the  intereat,  and  then  by 
atiiking  a  balance  to  constitute  a  new  capital  bearing 
inteiest.  Griffith  ▼.  Heatm,  1  Law  J,  Chanc.  197. 

Where  a  decree  pronounced  by  the  Court  of  Sea- 
sion  in  Scotland,  ordains  interest  to  be  paid,  without 
fixing  the  time  for  its  commencement,  the  decree 
bean  intereat  from  the  date  of  the  ctution  of  the  de- 
fondant.  DougloM  r.  Farrut,  6  Law  J.  K.B.  157, 
s.  c.  4  Bing.  686,  a.  c.  1  M.  &  P.  663. 

The  question  as  to  interest,  whether  simple  or 
compound,  at  what  rate  and  firom  what  timea  to  be 
charged  upon  monies  which  ought,  according  to  the 
truat,  to  MTC  been  applied  or  reaerred  at  given 
perioda,  ia  a  matter  to  be  reserved  for  futher  direc- 
tions. Attanujf  General  v.  CsrperaliMi  tf  DubUn,  1 
Bliffh,  N.S.  31S. 

i,  hariag  left  Esst  Ipdia  bonds  in  the  handa  of  a 
mercantile  firm  at  Calcutta,  with  directions  to  apply 
the  intereat  and  principal,  when  received,  to  a  q»e- 
eific  porpoae,  by  his  will  appointed  6,  a  partner  in 
the  firm,  one  of  hia  ezecutora.  After  the  death  of 
K,  the  will  was  proved  by  G,  and  the  firm,  acting 
under  hia  authority  as  executor,  assigned  the  bonds, 
and  used  in  their  trade  the  money  received  upon  the 
assignments.  G  cessed  to  be  a  partner  in  tne  firm 
before  all  the  bonds  had  been  assigned.  Upon  suit, 
by  the  reaiduaiy  legatee  of  K,  against  G,  and  on 
appeal,  it  was  bald,  that  he  was  aoommtabls  to  the 


residuaiT  legatee  of  K,  fisr  the  monies  received  upon 
the  bonds,  with  8  per  cent,  firom  the  time  of  the  de- 
posit to  the  dates  of  the  respective  assignments  by 
the  firm ;  and  with  interest  at  If  per  cent,  (being  the 
current  rate  at  Calcutta)  from  the  time  of  the  aaagn- 
ments  and  receipt  of  the  money  to  the  date  of  the 
judgment  upon  appeal  in  the  original  suit;  and  with 
interest  at  5  per  cent,  upon  the  aocnmulated  sum, 
composed  of  principsl  and  interest,  firom  the  laat- 
mentioned  judgment  till  payment ;  but  the  costa  of 
remittance  from  India  and  the  property-tax,  were 
held  to  be  chargea  on  the  ftmd  payable. 

Upon  a  general  account  subsisting  between  K  and 
tbe  Calcutta  firm :  Held,  that  G,  as  partner  and  exe- 
cutor was  liable  for  the  balancea  of  account,  and 
interest  at  12  per  cent  upon  all  aoeh  balancea  as 
should  appear  to  be  atated  aad  signed  by  the  parties ; 
such  intereat  to  be  calculated  from  the  date  of  the 
statement  and  aignature  of  the  account  at  the  time 
of  the  final  judgment  on  appeal. 

In  appellate  proceedings,  interest  upon  the  accu- 
mulated sum  of  principal  and  interest  is  chargeable 
on  the  debtor,  from  the  date  of  a  judgment  in  the 
Court  of  Seasion  to  the  date  of  judgment  in  the  Court 
of  Appeal,  although  the  reapondcnt  haa  obtained  an 
inhibition  againat  the  landa  of  the  appellant  before 
the  date  of  Uie  original  judgment  GrsAsm  r*  KeHt, 
2  Bligh,  lt6-7. 

(F)  Allowamcb  or,  im  Eeeor. 

The  allowing  of  interest  upon  affirmanos  in  eirar 
is  discretionary. — Reftiaed,  in  a  case  wherein  the 
original  debt  did  not  cany  interest,  snd  tbe  writ  of 
error  waa  not  vexatiooa.  Budeeridge  r.  FUgkt,  5 
Law  J.  K.B.  SI,  a.  c  6  B.  &  C.49,  s.  c.  9D.6c  R. 
113. 


INTERPLEADER. 
[See  Plbadino,  and  Peacticb,  in  Eqvitt.] 


INTERROGATORIBS. 
[See  Peactice,  in  Equity.] 


ISSUE. 


f 


A)  WhEEB  DIEEOTBO. 

B)  Peaotigb. 


(A)  WhBEB  MEBCrED. 

Unless  there  is  reaaonable  donbt  as  to  a  foet,  a 
court  of  equity  will  not  direot  an  iasae.  Sfterfr.  L«t, 
t  J.  &  W.  464. 

A  court  of  equity  having  befoce  it  snfRcient  evi- 
dence to  decide  a  cause,  ought  not  to  direct  an  issue 
to  a  court  of  law,  especially  in  a  caae  where  fraad 
charged  in  a  bill  is  denied  by  the  answer,  snd  not 
proved  in  the  cauae. 

Where  the  witnesses  who  oould  explain  a  trana- 
action  are  dead,  it  would  be  unjust  to  aend  a  caae 
to  a  jury  at  the  riak  of  deciding  against  tbe  judicial 
preaomptiona  ariaing  from  tite  expreasions  of  an 
inatrument,  the  oath  of  the  defondant  in  hia  answer, 
and  in  the  absence  of  evidence  to  affect  an  answer. 
WheUy  v.  Wkaimf,  3  Bligh,  16. 
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Wb«n  Um  otM  of  the  i^untUF  is  denied  b^  the 
defendtnt,  and  there  ie  no  eTidenoe  mgaiost  the 
•newer,  the  Coart  will  not  direct  en  iaeae  to  be 
tried,  end  the  defendant  to  be  examined,  though  the 
tranaaetion  be  of  euch  a  kind  as  to  be  ezclaeively 
within  the  knowledge  of  the  defendant  Pritchard 
T.  Gtt,  S  Law  J.  Cbano.  ftt. 

An  iaeue  directed  to  try  a  phintiff*B  right,  though 
no  adverae  claim  ia  set  up,  and  strong  uncontradicted 
evidence  is  produced  on  his  part.  Moan*  r,  Dt  Ber- 
naUn,  and  Kaison  r.  Dg  B§maUs,  1  Rues.  501. 

It  is  the  habit  of  the  Court  to  direct,  not  a  refer- 
ence, but  an  issue,  wherever  a  qoeation  of  legitimacy 
is  raised.  Grmkam  r.  Whitmanh,  t  Law  J.  Chanc.4f . 

Where  defendento  reeiding  in  Ireland,  have  filed 
their  bill  in  England,  ae  being  some  of  the  next  of 
kin,  and  a  defendant  insists  on  their  illegitimacy,  the 
Court  will  direct  an  issue  to  be  tried  in  an  English 
county,  though  the  plaintifis  sre  poor,  and  their 
witnesses  are  reeident  in  Ireland.  Grahams.  Whit- 
monk,  t  Law  J.  Cbanc.  49. 

(B)  Practicb. 

[See  Practicb,  in  Equity.] 

If  an  heir-at-law,  who  is  a  married  woman,  does 
not,  at  the  hearing  of  the  cause,  ask  an  issue  to  trr 
the  validity  of  a  will,  the  Court  will  not  afterwards 
grant  her  a  re -hearing,  in  order  to  enable  her  to  ob- 
tain an  issue.   White  r»  Vittff,  1  Law  J.  Chanc.  188. 

When  the  Court  directs  a  feigned  issue  to  be  tried, 
the  applicant  to  the  Court  is  made  the  plaintiff,  al- 
though the  affirmative  of  the  issue  may  be  on  the 
oppoeito  party.  Siarey  v.  Roelu,  t  Law  J.  K.B.  1.53. 

Where  issues  are  directed  by  the  Court  of  Ex- 
chequer, it  is  not  an  essential  part  of  the  decree 
that  they  shall  be  tried  by  a  special  jury.  Stuart  r. 
Gnenall,  9  Price,  480. 

Where  an  issue  has  been  sent  from  Chancery,  the 
Court  of  King's  Bench  will,  sfter  decision  pro- 
nounced on  the  special  verdict,  order  the  pattea  to  be 
zetumed  as  of  the  torm  in  which  it  was  first  drawn 
np.     Wyndham  v.  Chetwynd,  1  Ken.  259. 

Where  the  Court  of  Exchequer  directed  an  issue 
to  be  tried  at  the  next  assises,  and  the  decree 
was  not  drawn  up  or  passed  in  sufficient  time,  the 
minutes  were  varied  by  directing  the  trial  of  the 
issue  at  the  subsequent  assizes.  WUlit  v.  Farrar, 
2  Y.  &  J.  241. 

Qumrt — Whether  the  Court  of  Chsnceiy,  ss  against 
the  heir-at-law,  will  bind  the  inheritance  by  the 
▼erdict  given  on  one  trial  of  an  issue.  Earl  of  Win^ 
chiUea  v.  fVauehopt,  5  Law  J.  Chano.  167. 

T,  from  time  to  time  during  hie  life,  prepared  in- 
structions for  his  will,  and  csused  drsfts  to  be  pre- 
pared upon  those  instructions.  At  his  death  he 
learea  varions  testamentary  papers,  executed  so  as 
to  pass  his  property,  under  wnich  papers  his  son,  by 
m  first  wife,  snd  the  iseue  of  that  son,  his  widow 
(a  second  wife),  his  daughter,  with  her  children, 
and  ulterior  remainder-men,  might  seremlly  claim 
intereste.  By  the  last  of  these  testamentary  papers 
the  provision  for  the  widow  and  the  daughter  and 
her  children  was  considerably  increased.  The  tes- 
tator died  in  181S.  In  1814,  the  daughter,  with  her 
husband  and  children,  filed  a  hill  in  equity  to  esta- 
blish the  last  wiU,  snd  effectuate  the  charge  in  their 
filvour.  In  the  same  year  the  widow  filed  a  bill  in 
the  same  court  to  establish  the  same  will  and  her 


inteietta  under  it  In  1816»  the  son  and  heir  filed 
a  bill  in  the  same  court,  impeaching  the  will  as  ob« 
tained  by  fraud  and  the  improper  influence  of  the 
widow,  and  prajring  a  declaration  of  ita  invalidity, 
and  an  issue  at  law  to  try  the  question. 

In  the  fint  of  these  causes  (the  suit  on  behalf  of 
the  daughter  and  her  children),  by  a  decretal  order, 
an  issue  waa  directed  to  inquire,  by  a  trial  at  bar, 
whether  the  last  testamenta^  paper  waa  the  will  of 
T.    The  widow,  with  her  husband,  were  to  be  the 

Slaittti£&  in  the  action ;  the  son  and  heir  to  be  the 
efendant;  and  the  daughter,  with  her  huaband,  were 
to  be  at  liberty  to  appear  in  the  action  and  defend 
their  righto  and  that  of  their  children.  Upon  the 
trial  of  the  issue,  the  jury  found  a  verdict  for  the  de- 
fendant In  the  course  of  the  trial  several  testamen- 
tary instrumenta,  executed  by  the  testator,  were 
pi«>duced  in  evidence,  but  the  only  point  submitted 
to  the  conaideration  of  the  jury  waa  the  meral 
question  of  the  validity  or  the  invalidity  of  ue  last 
testamentary  paper.  Application  being  made  to  the 
court  of  equity  for  a  new  trial,  upon  the  grounds, 
1st,  That  the  evidence  given  b^  two  of  the  witaeesea 
upon  the  former  trial  had  been  improperly  admitted  ; 
2nd,  Of  misdirection  by  the  judge;  Srd,  That  the 
verdict  vnks  contrary  to  evidence ;  the  Lord  Chan- 
cellor having  required  of  the  judges  who  tried  the 
issue,  a  report  of  only  part  of  the  evidence,  the 
judges  returned  a  report  confined  to  the  evidence  of 
two  witoeases ;  upon  consideration  of  which,  the 
Court  refused  die  application  to  set  aside  the  verdict 

Aipunat  this  decision  there  was  an  appeal  to  the 
House  of  Lords,  who  remitted  the  cause  to  the  Court 
below,  with  directions  to  call  for  a  full  report  of  the 
notes  of  the  judges  upon  the  trial  of  the  issue.  In 
consequence  of  wis  remit,  a  full  report  having  been 
required  and  returned,  the  application  for  a  new 
trial  was  re-considered,  and  thereupon  a  new  trial 
was  granted,  and  the  issue  waa  varied  by  adding  to 
the  original  inquiry,  *'  whether  the  testamentary 
paper  (the  subject  of  the  first  issue,)  was  the  last 
will  of  the  testator;"  a  further  inquiry  "  whether 
any  and  what  paper  writing  ia  the  last  will  of,"  &c. 
Against  this  new  order  the  son  and  heir  appealed  to 
the  House  of  Lords. 

Held,  that  the  variation  of  the  issue,  not  resUng 
upon  sny  allegation  in  the  pleadinga  of  any  other 
teatameotary  inatrumenta,  but  that  which  was  the 
subject  of  the  first  issue,  was  unauthorised ;  that 
the  issue  wss  defective  in  not  directing  a  apecifio 
inquiry  whether  any  part  of  the  last  testamen- 
tary paper,  s.  §•  under  which  the  daughter  and 
her  children  took  intereste,  waa  valid,  although 
the  provision  for  the  wife  was  void,  which  point 
ought  to  have  been  submitted  to  the  jury  by  the 
judge  at  the  trial,  but  waa  not,  so  that  the  order  was 
erroneous  in  directing  tliat  the  widow  should  be  the 
plaintiff  in  the  issue,  leaving  to  the  daughter,  the, 

{plaintiff  in  the  cause  in  which  it  was  directed,  only 
iberty  to  sppear  and  defend,  &c. ;  that  the  order  and 
issue  were  defective  for  want  of  partiea  taking  in- 
tereste under  the  several  testamentary  papers— the 
issue  ought  to  have  been  directed  upon  a  decree  m 
the  three  eauses ;  and  that,  whether  the  new  trial 
waa  granted  or  refuaed,  no  effective  decree  could  be 
made  in  the  cause  in  ita  actual  state.  Upon  these 
and  other  grounds  the  cause  was  remitted  to  the 
Court  below,  with  directions  to  enable  the  Court  and 
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JOINT-TENANCY.— JUDGMENTV-fOF  Non  Pros.). 


IwrtMS  to  reetifj  the  proceedings.      TtimUitwm  t. 
Lloyd,  1  Bligb,  N.8.  4f7. 


JOINT-TENANCY. 

A  coa?ictaoii  of  a  joint-tenant  for  felon  j  serers  the 
joint- tentnoy.  Doe  d*  Evans  r,  Evans f  4  Lew  J.  K.B« 
d«3,  8.  c.  5  B.  &  C.  584,  s.  c.  8  D.  &  R.  399. 

One  of  several  joivt-tensnts  0187  sign  ewsrrent  of 
distress,  and  appoint  a  baiUlf  to  diatrain  for  rent  doe 
to  all,  unlesa  the  others  expressly  dissent.  Bohm* 
son  V.  Hoffman,  6  Law  J.  C.P.  113,  s.  o.  4  Biog. 
569,  a.  c.  1  M.  &  P.  474,  s.  c.  3  C.  &  P.  <34. 


JOINT-STOCK  COMPANY. 
[See  Company.] 


JUDGMENT. 

(A)  In  general. 

(B)  Of  Non  Pros. 

(C)  For  want  op  a  Plea.  [See  Pleading, 
and  Practice.] 

CD)  Entering  tjp. 
(£)  Judgment  Roll. 

(F)  Arrest  OF. 

(G)  Setting  aside. 

(H)  Judgment  recovered. 
(I)  As  IN  Case  of  a  Nonsuit. 
(K)  In  Criminal  Cases. 


(A)  Tn  general. 
[See  Interest.] 

Where  the  harona  are  divided  in  opinion,  no 
judgment  can  be  given.  Atkbks  t»  Drake,  1  M'Clel. 
&  Y.  f  13. 

Where  a  judgment  wonld,  according  to  the  atriet 
letter  of  the  law,  work  injustice,  and  the  Court  is 
called  on  by  the  eircumatancea  of  the  case  to  use  its 
discretion  in  doing  something  j  they  will  not  grant 
it,  unless  the  party  having  the  strict  legal  right  ^-ill 
consent  to  perform  what  they  think  will  be  fsir  and 
equitable  between  all  the  parties.  Doa  d,  BoyU 
V.  Bcntsor,  1  Law  J.  K.B.  46. 

Final  judgment  is  not  complete  on  the  officer*s 
marking  the  record,  but  is  only  perfected  on  the 
taxation  of  tlie  costs.  Bvtler  v.  BuUeeUy,  1  Law  J. 
C.P.  77,  s.  0.  1  Bing.  f  33,  s.  o.  8  B.  Mo.  104. 

During  the  eziatenee  of  a  judgment,  all  persons 
who  act  in  pursuance  of  it  are  protected.  Ivas  r»  Lu* 
ens,  IC.  &  P.  7.  [Park] 

A  judgment  signed  on  any  day  in  tenn  relates 
back  to  the  first  day  of  the  term,  so  aa  to  entitle  the 
|>]aintiff  (o  prove  under  a  commiasion  of  bankruptcy 
issued  against  the  defendant  during  the  tenn;  and 
it  seems  to  be  immaterial  whedier  the  commiasion 
has  issued  before  or  after  the  day  on  which  judg- 
ment waa  actually  signed. 

As  a  consequence  of  the  abovci  the  defendant,  in 
such  a  case,  cannot  lawfully  be  ttken  in  execution  ; 
and  if  he  be,  the  Court  will  discharge  him  out  of 
custody. 

This  rule  appUea  also  to  a  judgment  for  ooats,  re- 


covered by  a  defendant  against  an  inmoeoessfnl 
plaintiff.  The  coats,  when  taxed,  beoeme  a  debt, 
relating  back  to  the  first  day  of  the  term  in  whieh 
judgment  is  signed.  Botfet  v.  — ,  5  Law  J. 
K.B.  71. 

Where  a  matter  is  by  the  pleadings  apeeificall^ 
made  the  aubject  of  demand,  and  the  judgment  is 
general  for  the  demandant ;  vet  if  a  particular  part 
of  the  demand,  as  the  rate  of  intereat,  waa  not  die- 
oussed  orapecifically  decided  in  the  auit,  it  ia  not  ret 
judicata.     Graham  v.  Koblo,  S  Bligh,  197. 

The  order  inserted  im  the  margin  of  the  paper- 
book  is  peremptory,  and,  therefore,  the  paper-book 
must  be  returned  within  the  twenty-ibur  faoora  spe- 
cified ;  and  though  it  be  returned  before  judgment 
signed,  yet  the  judgment  ia  regular  if  signed  after 
the  expiration  of  the  twenty-four  houra.  ^Simmom 
T.  Cope,  t  Chit*  f  4f . 

(B)  Of  Non  Pros. 

To  authorize  signing  judgment  of  non  prei.  the 
defendant  must  take  out  a  rule  to  reply,  aa  of  the 
term  in  which  the  judgment  is  signed  ;  but  where 
repeated  applications  had  been  made  to  him  fisr 
the  replication,  without  effect,  and  after  orders  ob- 
tained for  time  to  reply,  the  defendant  aigned  judg- 
ment of  non  pros,  without  Ukiag  out  a  rule  to  rspir, 
as  of  the  term  in  whieh  judgment  waa  aigned  ;  the 
Court  would  not  set  aside  the  proceedings,  otherwiss 
than  on  the  tema  of  the  costs  being  coats  in  the 
cause.    Broolc  v.  Lawrence,  t  Chit.  t83. 

The  declaration  was  on  a  promissory  note :  the 
plea  waa  non  assumpsit.  The  plaintiff  waa  ruled  to 
enter  the  iaaoe ;  he  did  so,  with  a  plea  of  not  guilty, 
and  the  defendant  aigned  a  judgment  of  non  pros*: 
the  Court  aet  aaide  diat  judgment  for  irregularity, 
but  without  costs.  Aaron  ▼•  Chaundp,  9  Law  J. 
K.B.  113,  s.  c.  t  B.  &  C.  H69,  s.  c  4  l>.  8e  R.  41. 

A  replevin  suit  waa  removed,  by  the  defendants, 
from  an  inferior  court,  by  a  writ  oi  certiorari.  The 
plaintiff  did  not  appear :  the  Court  held,  that  the 
defendants  were  not  entitled  to  sign  a  judgment  of 
non  pros,  Clark  r.  the  Mayor  of  Beraricfc,  4  Law  J. 
K.B.  36,  a.  0.  4  B.  &  C.  649,  s.  c.  7  D.  &  R.  104. 

Where  a  latitat,  issued  in  1823,  returnable  in 
Trinity  term,  against  three  defendants,  one  of  whom 
waa  aerved  with  process  before  the  return  thereof, 
but  the  others  were  not  brought  into  court  until 
Easter  terra  18S4,  of  which  term  an  appearance  wu 
entered  for  all  the  defendants ;  and  the  plaintiff  not 
having  declared  in  Trinity  term,  the  delendant 
aigned  j  udgment  of  non  pros,  i  Held,  that  auch  judg- 
ment was  properly  signed  under  the  13  Car.  t,  e.  f , 
a.  t.  Inwood  v.  MawUy,  3  B.  &  C.  553,  s.  c  5 
D.&R.350. 

Where  defendant  having  omitted  by  mistake  to 
plead  the  general  iasue  to  one  count,  after  replica- 
tion had  amended,  and  plaintiff,  not  having  replied 
to  the  amended  plea,  had  aigned  judgment  of  non 
pros,  to  the  whole:  the  Court  held  it  irregular. 
Dordiy  v.  Cooh,  4  6.  &  C.  135. 

Where  a  common  informer  had  been  guilty  of 
such  amistske  as  to  entitle  the  defimdant  to  enter  a 
R0n  pros,  against  him,  the  Court  refused  to  exercise 
its  discretionary  power  in  setting  aside  thia  non 
pros,  in  order  to  give  the  common  infonner  aa  op- 
portunity of  proOMding  for  the  penaltiea.  Bmottt 
▼.  Smith,  f  Ken*  89. 


JUDGMENT — (Roll— ^Arrest  of-^-Ssttivo  aside— RecoTERte). 
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(D)  Enter  iNo  up. 
[See  Warrant  of  Attorney.] 

On  tppliettion  to  enter  up  final  jodgment  in  va 
action  of  account — where  defendant  bad  pleaded  that 
he  had  fully  accounted,  and  the  plaintiff  bad  the 
▼erdict.  The  judgment  quod  ecmputet  had  been 
entered  ;  the  account  of  what  was  due  to  the  plaintiff 
bad  been  taken,  and  declared  br  the  auditors,  and 
returned  into  court.  No  notice  having  been  giren 
to  the  other  side  that  the  auditors  'had  returned 
tbeir  account,  a  rule  to  shew  cause  why  final  judg« 
ment  should  not  be  entered  was  granted.  Anon.  3 
Law  J.  K.B.  tS9. 

Where,  at  the  Spring  AsstMes,  1826,  a  cause  was 
referred,  a  Terdiet  having  been  laken  for  the  plaintiff, 
subject  at  to  damagu  to  the  award,  and  the  arbi« 
trator  publiahed  his  award,  which,  in  the  Miehaebnat 
Term  following,  was  set  aside;  after  which,  in 
Hilary  term,  plaintiff  obtained  a  rule  niii  to  issue 
execution  unless  the  defendants  would  consent  again 
to  refer  the  cause,  which  rule  was  discharged  :  Held, 
the  plaintiff  having  died  in  Sept.  18t6,  that  the 
Court  had  no  power  to  grant  an  application  made  in 
Ibis  tenn,  that  judgment  might  be  entered  upa  s 
of  the  Miehaelmat  tenn  preceding. 

If  the  plaintiff  die  after  verdict  for  bim,  and  no 
jndffment  is  entered  up  within  two  terms  after  the 
▼erdict,  the  Court  will  not  interfere,  and  permit  it 
to  be  entered  nunc  pro  tunc,  where  laches  is  im- 
putable to  the  party  intereated  in  the  judgment. 
Lawrence  ▼•  Hodgum,  1  Y.  &  J.  368. 

The  defendant  in  an  action  having  died  intestste, 
alter  interlocutory  judgment  and  a  writ  of  inquest 
nf  damages  executed ;  but,  before  it  was  returned, 
the  plainliff  declared,  in  scire  faeiat  against  the 
administrator,  who  pleaded  plena  administravit,  and 
set  forth  in  bis  pleas  divers  specialties  due  and 
owing  from  the  intestate,  and  charging  the  estate. 
The  plaintiff  having  replied,  admitting  the  truth  of 
the  pleas,  and  praying  judgment  and  execution  of 
the  goods  of  the  intestate  quando  aeeiderint,  entered 
up  final  judgment  "  to  have  execution  ag^ainst  the 
defendant  as  administrator,  according  to  the  force, 
form  and  effect  of  the  said  recovery,"  no  recovery 
having  been  before  stated  in  any  part  of  the  pro- 
oeedinga  on  the  record,  and  no  final  judgment  having 
been  given  in  tlie  original  action,  and  no  provision 
being  made  by  the  judgment  for  the  payment  of  the 
specialty  debts :  Held,  that  the  judgment  was  er- 
roneous, and  it  was  reversed,  with  costs.  Poulett 
V.  Wightman,  1  Bligh,  N.S.  138. 

(£)  Judgment  Roll. 

A  roll  of  a  judgment,  entered  up  thirty  years 
before,  allowed  to  he  brought  in,  and  docketed 
conditionally.     ▼.  Spelmant  ft  Ken.  449. 

A  judgment  roll,  signed  and  docketed  4th  Febru- 
ary 1799,  vis.  of  Hilary  term  in  that  year,  .and 
carried  in  under  a  judge's  order  in  December  1894, 
is  entitled  to  priority  over  a  judgment  roll  signed 
1st  of  February,  but  not  docketed  till  21st  February 
1799,  when  it  was  carried  in.  Barrow  v.  Croft,  S 
Law  J.  K.B.  9tS,  s.  c.  4  B.  Ac  C.  388,  s.  c.  6  D.  ft 
R.  .186. 

If,  after  judgment  by  default,  a  writ  of  inquiry 
executed,  and  final  judgment  signed,  in  an  action  of 
trespass,  where  the  venue  is  laid  in  Lancashire,  the 


defendant  assign  error  for  want  of  an  origiual,  tb« 
Court  will  order  the  plaintiff  to  docket  and  carry  ia 
the  judgment  roll,  in  order  that  the  transeript  may 
be  made  out.    Maeon  v.  Grundy,  6  B.  Mo.  667. 

(F)  Arrest  of. 

A  motion  in  arrest  of  judgment,  on  an  indietasent 
for  disobeying  an  order  of  sessions,  may  be  aadt 
after  a  auod  capiatur*  Rex  v.  Habinaon,  t  Kett.  467i 
s.  c.  i  Burr.  799. 

A  motiou  in  arrest  of  judgment,  on  the  mis- trial 
of  an  issue  directed  by  a  court  of  equity,  cannot  bo 
entertained.     MoteUy  v.  Daviei,  11  Price,  162. 

An  application  in  arrest  of  judgment  most  b« 
founded  on  the  Nisi  Prius  record,  and  not  on  an  ap- 
parent error  in  the  copy  of  the  declaration.  NtwbaU 
V.  Adamt,  8  Taunt.  335. 

The  courts  above  have  no  jurisdietioa,  by  tho 
Welsh  judicature  act,  5  Oeo,  4,  c.  106,  s.  9,  to 
arrsst  the  judgment  in  a  cause  tried  in  Wales — 
(Vaughan,  B.  dttbHante).  Powell  v.  — ,  1  Y.  ft  J. 
391. 

(G)  Setting  aside. 

Oyer  is  not  grantable  of  a  deed  which  operates 
under  the  Statute  of  Usee;  and  where,  in  a  judge's 
order,  oyer  was  required  to  be  given  on  or  before  a 
certain  day,  the  Court  ordered  it  to  be  set  aaide, 
and,  the  plaintiff  having  signed  judgment  for  want  of 
such  oyer,  the  Court  also  ordered  it  to  be  set  aside, 
as  the  order  was  merely  interlocutory,  and  would 
not  warrant  the  plaintiff  in  signing  judgment.  Dm- 
man  v.  Bttll,  3  Law  J.  C.P.  15. 

A  rule  to  set  aside  interlocutory  judgment  will 
not  be  granted  on  the  last  day  of  term,  even  on 
payment  of  costs,  if  it  be  shewn  that  the  party  has 
lost  an  opportunity  of  going  to  trial.  Norman  r. 
Day,  13  Price,  995. 

Where,  during  the  question  as  to  the  raKdity  of 
a  security  for  costa,  interlocutory  judgment  was 
signed  for  want  of  a  plea ;  the  Court  set  it  aside,  on 
the  ground  of  a  breach  of  good  faith,  though  no 
order  had  been  previously  obtained  by  the  defen- 
dant for  the  purpose  of  compelling  aecurity  for  costs. 
Drury  v.  Johnson,  13  Price,  489. 

An  inferior  court  may,  in  order  to  try  the  martto, 
set  aside  a  regular  interlocutory  judgment  Cavil, 
▼.  Bumafard,  9  Ken.  990,  s.  o.  1  Burr*  566. 

(II)  Judgment  rbcovbrbd. 

If,  after  pleading  in  abatement,  the  defondant, 
without  leave  of  the  Court,  pleads  another  plea  of 
judgment  recovered,  the  plaintiff  may  sign  judg* 
ment.     Palmer  v.  Diion,  5  D.  ft  R.  693. 

The  plea  of  judgment  recovered,  even  after  con- 
siderable delay  and  promises  to  pay  the  debt,  will 
not  be  set  aside.  Young  v.  Gadderer,  9  Law  J. 
C.P.  30, 6.  c.  1  Bing.  380,  s.  c«  8  B.  Mo.  437. 

The  Court  having  granted  the  defendant  an  order 
for  staying  proceedings,  upon  payment  of  debt  and 
costs  which  had  been  taxed,  tbe  defendant  sub- 
sequently abandoned  the  order,  and  pleaded  a  judg- 
ment recovered :  Held,  that  the  plaintiff  was  at 
liberty  to  sign  judgment,  as  the  plea  filed  was  n 
fraud  upon  the  judge's  order.  Hill  v.  Dybail,t  Chit 
999. 

A  advances  to  B  876l«  bank  stock,  for  which  B 
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•x«eatM  a  bond,  oonditioned  for  tbo  feplaoiag  the 
stock  on  a  day  certain,  and  tho  payment  to  A  of  all 
diTidenda,  bonuses,  and  profits,  which  would  have 
arisen  from  the  same  in  the  meantime.  B  makes 
default.  A  recovers  judgment  with  damages  ■■seised 
upon  both  breachea :  Held,  that  the  plea  of  judg- 
ment recoTered  is  a  good  bar  to  a  tcufa, ;  and  that 
A  is  not  entitled  to  further  dividends,  &c.  after 
verdict,  whatever  delay  there  may  be  in  bis  suing 
out  execution.    SavilM  v.  Jaekmmt  M'CIel.  577. 

Where  plaintiff  sued  his  steward  in  an  inferior 
court  for  4,000<.,  which  on  the  investigation  of  ac- 
counts he  found  was  a  less  sum  than  was  really  due ; 
and,  upon  judgment  by  default,  verified  for  S,4O0L 
only  I  Held,  upon  a  plea  of  iudgment  recovered,  in 
answer  to  a  second  action  in  this  court  for  the  balance 
due,  that  the  plaintiff  was  concluded  by  the  action 
brought  in  the  inferior  court.  Bagot  v.  Williams,  S 
B.  &  C.«35,  s.  c.  5  D.  &  R.  87. 

The  plaintiff  dedarad  in  trespass  for  bresking  and 
entering  his  dwelling-house  and  taking  away  his 
goods.  The  defendant  j ostified  under  a  judgment  re- 
covered in  a  court  baron.  The  plaintiff  replied  that 
there  was  no  memorandum  of  the  judgment  remain- 
ing in  the  court  baron :  the  Court  held,  that  the  re- 
plication was  bad  in  law,  beouse  there  might  be  a 
judgment  capable  of  being  proved,  although  there 
was  not  sny  entry  of  it.  DyMon  v.  Wood,  S  Law  J. 
K.B.7t,  8.C.S  B.  &  C.449,s.  c  5  D.&  R.  S95. 

To  a  plea  of  judgment  recovered  in  an  inferior 
court,  for  the  same  cause  of  action  as  the  one  brought 
in  this,  [C.P.]  the  plaintiff  may  repl^  that  he  and 
the  defendant  resided  out  of  the  jurisdiction,  and 
that  the  cause  of  action  did  not  accrue  therein. 
Briteoo  v.  StephMt,  S  Law  J.  C.P.  S57,  a.  c.  S  Bug. 
ttS,  s.  c  9  B.  Mo.  413. 

A  plea  of  judgment  recovered  for  the  same  cauae 
of  action  may  be  given  in  evidence  in  aasompsit 
under  the  general  issue.  Stafford  v.  Clark,  S  Law 
J.  C J*.  48,  s.  c  S  Bing.  577. 

(I)  As  m  Cask  or  a  Noksdit. 

A  rule  for  judgment  as  in  esse  of  nonsuit,  may 
be  obtained  by  one  of  several  joint  defendants. 
Jonn  V.  Gibmu,  5  B.  &  C.  768. 

Where  isfue  has  been  joined,  and  a  rule  to  enter 
the  issue  and  notice  of  trial  given  in  the  ssme  term 
for  the  sittings,  and  the  plaintiff  does  not  proceed  to 
trial,  the  defendant  is  entitled,  in  the  following  term, 
to  judgment  as  in  case  of  a  nonsuit.  WalUr  v. 
BuekU, «  Chit.  t44. 

The  fact  of  the  plaintiff  not  having  proceeded  to 
trial  in  the  subsequent  term  a(Wr  issue  joined,  does 
not  entitle  the  plaintiff  to  judgment  as  in  case 
of  a  nonsuit,  in  the  absence  of  lachea  on  behalf  of 
the  plaintiff,  as  if  the  plaintiff  bad  given  notice  of 
trial.    Redward  v.  Way,  13  Price,  453. 

In  a  writ  ofontry,  the  demandant  took  the  record 
down  to  the  assises  for  trial,  but  the  cause  was  made 
a  remanet ;  and  the  tenant  appeared  at  the  next  as- 
sises, but  the  defendant  did  not  proceed  to  trial : 
Held,  that  the  tenant  could  not  sign  judgment  as 
in  esse  of  a  nonauit  DeaMon,  demoHdant ;  Bull, 
temant,  4  Law  J.  C.P.  179,  s.  c.  3  Bing.  499. 

The  Court  will  not  give  the  defendant  judgment 
as  in  case  of  a  nonsuit,  where  a  special  jury 
cause  has  been  standing  in  the  paper  for  three  years. 


without  any  application  being  nide  to  have  it  tried. 
Raekm-r.  Atutoy,  %  Chit  S4S. 

The  rule  requiring  a  term's  notice  of  proceeding, 
does  not  extend  to  a  motion  for  judgment  as  in  cass 
of  anonsuit     Hoekim  v.  Raoee,  tYMJ,  S75. 

Rule  for  judgment  aa  in  case  of  a  nonauit,  after  a 
peremptory  undertaking,  set  aside  on  rule  to  shew 
cause,  good  cause  being  shewn  why  the  plaintiff  did 
not  proceed  to  triaL  Hutehintom  ▼.  Hutekhugm,  9 
Price,  389. 

After  a  rulo  for  judgment  as  in  case  of  a  nonsuit 
has  been  discharged,  a  rule  for  coeto  for  not  pro- 
ceeding to  trial  may  be  obtained.  Thamag  v.  WU^* 
Uami,  4  B.  &  C.  t60,  a.  c.  as  Ltwit  r.  Tkoauu,  6  D. 
&  R.  f  17. 

On  a  rule  for  judgment  aa  in  caae  of  anonsuit  be- 
ing discharged,  the  costs,  on  a  peremptory  under- 
taking being  given,  were  ordered  to  be  costs  in  the 
cauae,  against  the  nsnsl  practice.  Brgmm  v.  Taniwr, 
M*Clel.  593. 

(K)  In  CtmiHAL  Cases. 

A  sentence  depending  upon  time,  passed  for  a 
period  longer  than  the  law  authorises,  cannot  be  re- 
duced so  as  to  cany  it  into  effect  for  the  prescribed 
legal  time. 

Nor  can  the  judgment  in  anch  a  case,  when  im- 
peached upon  error,  be  lemitted  to  the  inferior 
Court  to  amend ;  it  muat  he  reveraed.  Rax  v.  £Uii, 

5  Law  J.  M.C.  1. 

Upon  a  conviction  at  the  Cheater  A  seines  for 
perjury,  the  following  entry  waa  made  upon  the  re- 
cord :  "  It  is  therefore  ordered,  that  the  said  L  K  be 
transported  to  &&,  for  and  during  the  term  of  seven 
years."  Upon  error — Held,  that  the  entry  waa 
merely  an  order,  and  not  a  judgment ;  and  a  proet- 
dtndo  waa  awarded,  commanding  the  court  below  to 
proceed  to  give  judgment. 

The  prisoner  waa,  in  the  meanrime.  admitted  to 
bail.    Rsx  v.  Kenworthy,  1  B.  &  C.  711. 

The  rule,  that  the  defendant  must  be  present 
when  judgment  is  to  be  pronounced  against  bim,  ia 
not  inflexible.  According  to  apeeial  circomstanees 
the  Court  will  deal  with  a  motion  for  relaxing  the 
rule.    lUx  V.  fi0/(f,  4  Law  J.  K.B.  S6S,  a.  c.  5  B. 

6  C.  334.  a.  c  8  D  .  &  R.  65. 

The  Court  will  pronounce  iudgment  on  a  magia- 
trate  who  has  been  convictea  of  a  miademeanor,  in 
his  absence,  upon  an  affidavit  stating  that  he  is 
eighty  years  ola,  and  extremely  infirm,  fiex  v.  Con- 
tiabU,7D.icR,663. 


JURISDICTION. 

[See  Appeal.] 

A  court  of  equity  haa  no  juriadiction  to  try  the 
validity  of  a  will.    Jonn  ▼.  FroU,  1  Jac  466. 

Courts  of  equity  derived  no  new  jurisdiction  from 
the  7  Geo.  S,  c.  SO.     Prosd  v.  Hull,  1  S.  &  S.  3SS. 

If  a  tribunal  interferea  with  that  over  which  it 
haa  no  jurisdiction,  its  decision  is  absolutely  a  nul- 
lity, and  therefore  renders  an  appeal  auperfluooa. 
Attomtif  Gemral  v.  Hotham,  1  Turn.  219. 

An  interlocutory  order  of  a  court  of  competent 
jurisdiction  in  Ireland,  does  not  bind  a  court  of  con- 
current jurisdiction  in  England.  Ball  v.  StorU,  1 
Law  J.  Chanc.  S14,  a.  c.  1  &  &  &  210. 


JURISDICTION.— JURY— (Special). 
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A  eoncoireiit  joritdietion  Teste  in  the  Ezcheqiier 
and  Duchy  Court  of  Lancaster.  Cheetham  r,  Crwk, 
lM«Clel.&  Y.318. 

MatCeiB  ariaingp  within  the  county  palatine  of 
Lancaater  are  within  the  jurisdiction  of  the  Court  of 
Exchequer.  Chietham  r.  Crook,  1  M*Cle].&  Y.307. 

The  Vice  ChanoeHor  of  England  has  no  euthoricj 
to  disturb  or  alter  any  order  or  decree  made  in  Scot- 
land.    Cruiclokank  r.  Bobarts,  6  Mad.  105. 

Where  an  injunction  is  obtained  from  the  Lord 
Chanoellor  for  want  of  answer,  the  Vice  Chancellor 
has  jurivdiction,  upon  the  coming  in  of  the  answer, 
to  dissolve  that  injunction  upon  the  merits.  Hope 
Inturafic$  Company  t.  Drmkwatir,  f  Law  J.  Chanc. 
t5. 

Sembk — That  the  Court  has  jurisdiction  to  order 
a  reference  to  the  Master,  eren  upon  a  point  which 
goes  to  destroy  entirely  die  title  of  the  plaintiffs  to 
maintain  the  suit.  Graham  ▼.  Whitmanh,  t  Law  J. 
Chanc.  42. 

The  Court  haa  no  authority  to  adTance  part  of 
the  fund  in  the  cause  to  enable  indigent  parties  to 
prosecute  their  daims  to  it  Pick  r.  Beach$if,  f 
Sim.  40. 

Quar€ — Whether  the  Court  has  not  inriadiction 
to  impound  the  whole  sum,  when  the  right  only  to 
a  moiety  of  it  ia  in  dispute. 

&iii6<e— Where  the  Court  has  not  power  to  im- 
pound the  whole  fund,  it  has  not  power  to  impound 
part  of  it  to  answer  costs.  Kerrod  t.  LawUu,  f  Law 
J.  Chanc.  195. 

Courts  of  equity  proceed  indirectly  by  process  of 
eontemptin  all  cases  except  in  dedsionaupon  a  title 
to  landa,  in  which  they  decree  possession,  and  direct 
the  sheriff  to  execute  the  decree. 

What  was  the  origin  of  the  power  of  the  Court,  it 
might  be  difficult  to  determine ;  it  now  stands  upon 
usage,  and  ia  not  confined  to  cases  precisely  similar 
to  those  which  have  preceded,  but  b  adapted  to 
emergencies,  to  make  the  jurisdiction  of  the  Court 
effectual. 

Courts  of  equity  giring  judgment  on  the  peculiar 
subjecte  of  their  jurisdiction,  in  caaes  of  truste, 
fraud  and  other  cases,  direct  possession  to  be  given, 
or  direct  tenants  to  attorn  and  pay  rente,  or  compel 
the  specific  execution  of  agreemente.  In  the  case 
of  chattels  they  frequently  order  specific  delireiy 
of  the  article  demanded,  but  expreas  their  decrees 
and  orders  only  by  process  of  contempt. 

In  the  case  of  realty,  the  Court  orders  the  failing 
party  to  delirer  possession ;  if  he  disobeys  the 
order,  the  sheriff  is  directed  to  put  the  party  in 
possession,  for  whom  the  decree  is  made.  In  the 
caae  of  personal  chattels,  the  Court  operates  on  the 
person  by  process  of  contempt,  and  effecte  the  end 
indirectly,  which,  according  to  their  practice  in  such 
eases,  is  not  permitted  to  be  done  per  directum. 

The  substential  queation  ia,  whether  auch  a  power 
is  necesssry  for  the  purposes  of  justice  ?  If  there 
were  no  precedent  for  the  exercise  of  such  a  power, 
it  would  not  be  a  aubatential  objection.  East  India 
Company  r.  Kynaston,  S  Bligb,  166-7. 

A  court  of  general  gaol  deliTenr  haa  power  to 
make  an  order  prohibiting  the  publication  of  a  trial, 
pending  the  proceedinga,  until  the  whole  trial  is 
eompleted  ;  and  as  a  court  of  record,  to  fine  a  party 
for  contempt  in  disobeying  such  order,  in  re  Ci»- 
it,  11  Price,  68,  t,  0.  4  B.  &  A.  f  18. 


And  if  the  party,  who  incurred  the  contempt,  be 
ordered  to  attend  to  answer  the  same,  and  neglect 
so  to  do,  the  Court  will  in  his  abaence  impose  a  fine 
upon  him  ;  and  deem  the  order  well  serred,  if  it  be 
left  at  the  newapaper-office,  with  the  senrant  of  the 
party  who  was  the  aole  proprietor  of  the  work.  In 
re  Clement,  11  Price,  68. 

The  joriadiction  of  the  Court  of  Common  Pleas 
doea  not  extend  to  bring  a  defendant  up,  out  of  a 
criminal  cuatody,  in  order  to  remand  him.  Freeman 
T.  WeitoH,  1  Law  J.  C.P.  7«,  a.  c.  1  Bing.  ftl,s.  c. 
8  B.  Mo.  81. 


JURY. 


(A)  Special. 

(B)  View. 

(C)  Challemoino,  withdrawimo  and 

DISOBAEOINO  JOEOES. 


(A)  Special. 

A  motion  for  s  specisl  jury,  directed  by  a  decree, 
to  tiy  issues,  is  a  motion  of  course.  Stuart  r. 
Greenal,  9  Price,  480. 

After  a  cauae  had  been  entered  to  be  tried  by  a 
common  jury,  a  few  days  before  the  trial,  a  rule  for 
a  special  one  was  teken  out.  On  its  being  sworn  to 
hsFO  been  done  for  the  purposes  of  delsy,  the  Court 
discharged  the  rule  for  the  special  jury.  Buekte  r. 
Heoper,  1  Law  J.  K.B.  155. 

In  all  cases  where  a  rule  for  a  special  jury  shsll 
hare  been  obtained  for  the  trial  of  any  cause  in  the 
county  of  Middlesex,  and  notice  for  aummoning  the 
same  shsll  be  given ;  such  notice,  together  with  the 
diitrin^at,  shall  be  left  at  the  office  of  the  sheriff  of 
the  said  county,  before  seven  o'clock  in  the  CTcning 
next  but  one  liefore  the  dsy  on  which  such  jury  shall 
be  required  to  attend,  unless  such  jury  shall  be  re- 
<lttired  to  attend  on  a  Monday,  and  then  before  aeren 
in  the  evening  of  the  preceding  Friday;  aod  all 
notices  of  countennand  for  aummoning  special  juries 
shall  be  left  at  the  aaid  office,  before  18  o'clock  at 
noon  of  the  day  immediately  preceding  the  day  for 
which  the  jury  was  to  have  been  summoned.  Reg, 
Gen.  a  B.  &  C.  177,  s.  o.  4  D.  &  R.  836. 

Where  the  defendant  moves  for  a  special  jury, 
the  plaintiff  haa  a  right  to  lodge  a  writ  of  special 
diatringas,  (and  to  be  allowed  the  aame  in  coste,) 
lest  the  defendant  should  fail  to  lodge  the  writ. 
Anon,  6  Law  J.  K.B  .33. 

Held  at  Nisi  Prius,  that  in  a  apecial  jury  cauae 
the  plaintiff's  counsel  cannot  have  a  tales  without 
the  consent  of  the  counsel  for  the  defendant.  The 
Truttee*  of  the  Britiih  Muteum  v.  WhUe,  3  C.  &  P. 
S89.  [Park] 

Whereaapecialjufy  had  not  been  duly  summoned, 
— it  washolden,  that,  on  some  of  the  special  jurora 
appearing,  the  plaintiff  might  pny  a  taiet.  Snook 
v.  SouthuHHfd,  1  R.  &  M.  4«9.  [Littledale] 

Talesmen  can  only  be  teken  from  th^  panel  of  the 
jury  summoned  to  try  the  other  cauaea,  and  not  from 
the  bystenden,  since  the  7  &  8  WiL  3,  c.  39.  Ret 
T.  HiU,  1  C.  &  P.  667.  [Oarrow] 

Nor  can  they  be  taken  from  the  crewn  aide,  to 
aerre  as  talesmen  in  civil  oaset.  Rex  v.  Tipping,  1 
C.  &  P.  668.  [Oairow] 
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JURY— (ViBW--C0ALfcBiionio).— JUSTICES  OF  THE  PEACE. 


.  Tb«  dafesdut  wm  iadiotod  for  m  MM.  The 
Bominal  proMCutors  were  The  CoD6titutioiMil  Amo* 
ciation.  Two  of  the  epecUI  joion  tppMred.  The 
Crown  prtjed  a  taUu  Tbe  defendant  ehallenj^  it» 
becmuM  one  of  tbe  sheriffs  was  a  member  of  that  asso- 
ciatiou :  and  the  Court  held  the  objection  to  be  good. 

Tbe  jorj  process  was  then  directed  to  Che  coioners« 
who  sanunond  the  special  jurj*.  When  called  upon 
to  fill  up  tbe  jofj,  by  selecting  de  eiremmftBMtUm§t 
only  one  of  the  coioners  appeared,  and  tbe  Court 
•aid,  that  they  must  all  be  present 

The  trial  being  pat  off  again,  tbe  coroners  sum- 
moned, not  only  the  same  special  jury,  but  also 
persons  to  be  in  readiness  in  case  a  full  special  jui^ 
did  not  attend.  There  were  two  writs  of  venire  faeiat 
to  the  record.  Tbe  coroners,  upon  being  called  to 
•elect  de  eireunutantibutf  made  up  the  jury  oat  of 
the  panel  of  tbe  penons  whom  they  had  snnunoned 
to  nttsnd  :  The  Court  held,  that  two  writs  of  venire 
faeiat  were  coneet;  that  the  coroners  acted  properly 
in  sununoniDg  the  same  special  jury  as  had  been 
•ammoned  by  the  sheriff ;  and  that  they  were  justi- 
fied in  procuring  the  attendance  of  penous  in  court 
firom  whom  they  might  choose  the  taUt  to  Mipt>ly 
the  places  of  the  absent  special  jurors.  Res  w* 
DoUiy,  1  Law  J.  K.B.  «41,  s.  c,  «  B.  &  C.  104, 
0.  C.3D.  &R.3il. 

A  fine,  for  not  attending  as  a  speoial  juror  at  tbe 
Court  of  Common  Pleas,  at  Westminster,  having 
been  imposed  upon  a  gentlenun,  baring  a  bouse  in 
London  and  in  Brightlielmstone,  but  who  had  re- 
sided the  tweWe  months  preceding  at  Brigbtbelm- 
•tone,  the  Court  refused  to  remit  it.  £x  parte  Sir 
Thoma*  CUrget,  BarU,  1  Y.  &  J.  399. 

But  where  the  partj- summoned  had  let  his  boose, 
and  was  abroad,  wbtob  fact  was  communicated  to 
the  summoning  officer,  tbe  Court  remitted  the  fine. 
Ex  parU  Ferd,  1  Y.  &  J.  401. 

Where  the  summons  of  a  special  jniyatn  had  by 
mistake  been  left  at  a  wrong  house,  tb4  Court  re- 
mittsd  the  fine,  but  requireid  the  affidavit  of  tbe 
summoning  officer  to  that  fact  £j:  perle  Brswa,  1 
Y.  Ac  J.  401. 

The  statute  194  Geow  t,  e.  18,  s.  t,  by  whieh 
special  jurors  are  allowed  their  hen  for  attendanee 
and  serrice,  does  not  extend  to  a  caee  where  the  re* 
cord  is  withdrawn.  Clemmtt  ▼•  Geerg0,  4  Law  J. 
C.P.  l9t 

Reg.  Gen.  Fees :  5  Law  J.  K.B.  3S8 ;  a.  r.  5  B. 
k  C. 795. 

U,  in  an  action  lor  large  penalties,  tbe  plaintiff  be 
nonauited  on  account  of  the  non-appearance  of  wit- 
nesses, tbe  judge  will  not  certify  for  a  special  joiy 
merely  on  viewing  tbe  record,  or  because  the  wit- 
nesMS  seem  to  be  persons  of  rank.  Orme  v.  Croek* 
f0rd,  1  C.  &  F.  537.  [Abbott] 

Where  a  case  turned  solely  on  a  question  of  law, 
and  there  waa  no  fact  in  dispute  between  the  parties, 
the  Lord  Chief  Justice  refused  to  certify  for  the  special 
jury.  Wemjft  v.  Greemntod,  t  C.  &  P.  48S.  [Abbott] 

(B)  View. 

A  view  iii  a  orinunal  case  cannot  be  obtained 
without  consent.    Rex  v.  Redman,  1  Ken.  304. 

In  an  indictment  for  peijury,  tbe  Court  will  only 
under  particular  circumstances  grant  a  view ;  and  if 
there  be  any  risk  of  its  misleading  the  jury,  it  will 
be  refuaed.    Anon,  t  Chit.  4i9* 


Neither  party,  nor  either  of  iho  showen,  should 
held  any  communication  with  such  of  the  jury  who 
view  the  locus  in  qno,  touching  the  matter  in  iasae* 
Grifitk  V.  ThemoB,  5  Lsw  J.  K.a  If 6. 

(C)  Challengino,  withdrawing,  aid  discharg- 

IHG  Jurors. 


That  which  is  sMtter  of  ehallenge  to  a  ji 
not  be  offered  aa  an  objection,  after  tbe  trial,  thoagh 
not  known  to  the  party  until  afterwards. 

Even  that  which,  in  general,  is  matter  of  diaUenge, 
cannot  be  taken  on  tbe  trial  in  the  case  of  a  special 
jury.  The  time  for  taking  the  objection  is  on  the 
striking  of  the  j  ury . 

Alienage  is  a  ground  of  challenge  to  a  juror ;  and 
if  the  party  has  an  opportunity  of  making  his  chal- 
lenge, and  neglects  it,  he  cannot  afterwards  make 
the  objection,  SenMe — ^That  sinoe  the  7  Geo.  4,  c» 
do,  s.  f  7,  alienage  is  not  a  ground  even  of  cballengn 
to  a  special  juror.  Rex  v.  Sutten,  6  Lav  J.  M.C. 
109,  a.  o.  8  B.  &  C.  417. 

Tbe  eiicumstanee  of  a  juror  being  withdrawn,  is 
so  bar  to  another  action  for  the  same  oause.  Sander* 
ton  V.  Nnrer,  1  R.  &  M.  40S.  [Abbott] 

If,  after  the  trial  of  aa  issue  out  of  Chancery,  the 
jury  are  locked  op  for  many  hours  and  are  not  likely 
to  agree  when  the  judge  is  dtout  to  leave  the  town 
•»~ihe  judge  will  disehai^  tbem  of  his  own  ntttho- 
rity ,  if  the  parties  decUne  oonssating  to  their  dis- 
charge ;  but  if  a  jury  be  under  tmA  areumstanoes, 
in  a  cause  depending  between  party  and  party,  <•«- 
Me,  that  the  judge  would  order  that  the  jury  ahonld 
fi»llow  him  in  a  cart.  Jferrif  v.  Damu,  S  C.  &  P. 
4«7.  [Gasalee] 


JUSTICES  OP  THE  PEACE. 

(A)  Jurisdiction. 

B)  Powers  and  Dcnss. 

C)  Privileges. 
(D)  Actions  against. 
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(A)  Jurisdiction. 


Where  r  statute  gives  a  discretionary  power  of 
mitigating  penaltiea,  it  is  a  general  role,  thai  ^ere 
the  legiabture  must  be  taken  to  have  intended  to 
place  the  matter  under  the  juriadiction  of  tbe  joa- 
tioes  of  the  peaca  Reeve  v.  Poo/,  4  B.  &  C.  155, 
s.  c  as  Thampton  v.  PooU,  6  D.  &  R.  S9. 

By  30  Geo.  S,  c.  SX,  justices  of  the  peace  in  Lon- 
don are  authorised  to  make  regulations  respecting 
carts  or  cara  let  to  hire. 

Tbey  ordered,  that  if  any  cart  or  car  was  found 
in  a  place  not  appointed  for  a  standing-place,  or  more 
carts  were  there  than  they  allowed,  that  the  owners 
should  be  liable  to  a  penalty,  and  that  the  carts 
might  be  seised  and  impounded ;  and  also,  that  no 
carman  ahould  come  to  the  appointed  places  before  a 
given  hour,  under  a  penalty  ;  and  then  they  ordered 
that  all  the  penalties  might  be  levied  by  distress  and 
sale  of  the  offender's  goods. 

The  plaiDtiff  came  to  an  appointed  place  iae  earlg 
in  the  morning.  The  defeudant  seised  his  carts  and 
horses,  and  impounded  them  until  he  paid  a  sum  of 
money :  Tbe  Court  held,  that  the  defendant  had  no 
right  so  to  do.  Meld  r,  Clithiraw,  t  Law  J.  K.R.  96. 
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Where  boroagh  magistrates  Lave  a  concorrent 
jurisdiction  with  countj  magistrates,  they  may  com- 
mit to  the  county  gaol  for  trial,  and  may  command 
that  the  prisoner  be  brought  before  the  borough 
junsdiction  for  trial,  provided  the  place  within  their 
jurisdiction,  and  in  which  the  offence  is  charged  to 
hsTe  beei;»  committed,  contributes  to  the  county  rate. 

Borough  magistrates,  acting  exclusively  for  their 
borough,  which  does  not  contribute  to  the  county 
rate,  and  concurrently  for  the  liberties  of  the  borough, 
which  do  contribute  to  it,  may  make  the  usual  order 
on  the  county  treasurer  for  expenses  incurred  on 
prosecutions  touching  offences  committed  within 
the  contributory  liberties.  Rex  v.  Mustoti,  5  L^w 
J.  M.C.  28, 8.  c.  6  B.  &  C.  75,  a,  c.  9  D.  &  R.  17^. 

Where  a  proceeding  depends  upon  the  question^ 
whether  justices  of  the  peace  had  or  had  not  juris- 
diction over  the  subject  matter,  their  own  order,  re- 
citing a  fact  which  would  give  them  jurisdiction,  is 
not  sufficient  eyidence  of  the  fact.  Rex  v.  Giikes,  6 
Law  J.  M.C.  118,  s.  c.  8  B.  &  C.459,  s.c.  2M.  & 
R.  454. 

(B)  Powers  and  Duties. 

A  positive  oath  that  a  felony  has  been  committed, 
is  not  necessary  to  justify  a  magistrate  in  granting 
a  warrant  to  search  the  premises,  and  apprehend  the 
person,  of  a  party  suspected  of  felony.  Elat  v. 
Smith,  2  Chit.  304. 

A  magistrate  seeing  a  person  riding  on  a  oart, 
without  any  person  being  witli  the  horses  to  guide 
them,  requested  to  know  the  name  of  the  owner  of 
the  cart.  The  person  not  only  refUsed  the  informa- 
tion, but  placed  himself  before  the  board,  on  which 
the  owner's  name  waspainted,  so  that  the  magistrate 
could  not  read  it  Ine  magistrate  then  removed 
bim  from  bis  situation  and  read  the  name.  In  am 
action  for  the  assault,  the  Court  held,  that  the  magis- 
trate was  not  iustified,  by  the  IS  Geo.  $,  c.  78,  s.  60, 
in  removing  the  driver  of  a  cart  from  one  part  of  it 
to  another,  in  order  to  obtaia  the  name  of  the  owner 
of  the  cart,  by  reading  it  on  the  board  attached  to 
the  cart.  Janet  v.  Owen,  1  Law  J.  K.B.  139,  s.  c« 
2  P.  &  R.  COO. 

It  is  the  duty  of  a  magistrate  to  admininister  the 
oath  to  the  witness  previous  to  his  examination. 
Therefore,  where  he  examined  witnesses  first,  and 
then  administered  the  oath,  the  Court  held  it  very 
irregular.     Rex  v.  Kiddy,  4  D.  &  R.  735. 

During  the  examination  of  a  prisoner  before 
justices  of  the  peace  under  a  charge  of  felony,  the 
prisoner  is  not  entitled,  as  a  matter  of  right,  to  have 
a  person  skilled  in  the  law  present  as  an  advocate  in 
his  behalf.  Cox  v.  Coleridge,  2  D.  &  R.  86,  s.  c.  1 
B.  &  C.  37. 

It  is  unsettled,  whether  a  magistrate  has  a  right 
to  commit  a  person  who  refuses  to  give  evidence. 
And  if  he  does  commit,  and  the  warrant  does  not 
shew  that  there  had  been  a  person  chained  before 
him  with  an  offence,  it  will  be  no  bar  to  an  action 
of  trespass.     Cropper  v.  Horton,  8  D.  &  R.  166. 

The  statute  of  11  Geo.  9,  o.  19,  s.  16,  does  not 
require  that  the  magistrates,  giving  possession  of 
deserted  premises,  should  act  on  inrormatlon  given 
to  them  on  oath. 

If  the  record  of  their  proceedings  states  sufficient 
circumstances  to  shew,  that  they  followed  all  the 
requisites  of  the  act,  then  it  is  evidence  of  itself,  and 
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is  an  answer  to  any  action  that  may  be  biooght 
against  them.  Basteu  v.  Carev,  3  Law  J.  K.B.  Ill, 
8.  c.  3  B.  &  C.  649,  s.  c.  5  D.  &  R.  558. 

(C)  Privileges. 

The  statute  43  Geo.  3,  c  141»  extends  protection 
only  to  magistates  when  the  conviction  has  been 
quashed,  and  not  when  it  is  bad  on  the  face  of  it, 
without  being  quashed.  Rogers  v.  Jonet,  3  Law  J. 
K.B.  40,  s.  c.  3  B.  &  C.  409,  s.  c.  5  D.  &  B.  268, 
8.  0. 1  R.  &  M.  29. 

An  acting  justice  of  the  peace  is  not  bound  to 
serve  as  an  overseer  of  the  poor,  where  there  are 
other  sufficient  persons  within  the  pariah.  Rex  ▼• 
Gayer,  1  Ken.  492,  s.  c.  1  Burr.  245. 

(D)  Actions  against. 

Under  the  24  Geo.  2,  c  41,  s.  1,  a  justice  of  the 
peace  is  entitled  to  notice  of  action  when  he  acts  as 
a  justice  of  the  peace,  though  what  he  does  is  not 
strictly  within  the  scope  of  his  office.  Bird  v.  Gum- 
ftra,  2Chit.459. 

Although  a  magistrate  exceeds  his  jurisdiction, 
he  is  entitled  to  the  notice  required  by  the  24  Geo.  2, 
c.  44»  a.  1,  before  the  party  injured  can  commence 
his  action.  Prestrldge  v.  Woodman,  1  B.  6c  C.  12, 
s.  c.  2  D.  &  R.  43. 

Where  the  mayor  of  a  borough,  a  justice  of  the 
peace  in  right  of  his  office,  took  a  fee  for  granting 
a  licence  to  sell  ale :  Held,  the  same  might  be  re- 
covered back  in  an  action  for  money  had  and  received, 
without  notice  of  action.  Afor^an  v.  Palmer,  2  Law 
J.  K.B.  145,  a.  c.  2  B.  &  C.  729,  s.  c.  4  D.  &  R. 
283. 

A  particular  act  of  parliament,  giving  certain 
additional  protection  to  a  magistrate  in  the  case  of 
action  against  him,  but  not  mentioning  notice  of  ac* 
tion,  does  not  thereby  deprive  him  of  the  right  to 
notice,  under  the  general  act,  24  Geo.  2,  o.  44. 

Accordingly, — where  an  act  (2  Geo.  3,  c  28,) 
was  confined  in  its  operation  to  four  counties ;  and 
declared  that  every  action  against  a  magistrate  for 
anything  done  under  that  act  should  be  brought 
within  six  months  from  the  time  the  cause  of  action 
accrued ;  that  the  venue  should  be  laid  only  in  Ix>n- 
don  or  Middlesex,  and  that  if  the  defendant  obtained 
judgment,  he  should  have  treble  costs ;  but  did  nof 
mention  notice  of  action  : — in  an  action  under  this 
statute,  tlie  plaintiff  was  nonsuited,  be  not  having 
given  a  proper  notice  under  the  general  act,  24  Geo. 
2,  c.  44.     Rogers  v.  Broderip,  5  Law  J.  M.C.  49. 

A  notice  of  action  to  a  magistrate,  under  24  Geo. 
2,  c .  1 ,  must  fully  describe  Uie  cause  of  action  ;  but 
need  not  atate  tbe  form  of  action  intended  to  be 
brought. 

But  if  it  mention  one  form  of  action,  the  plaintiff 
cannot  resort  to  an^  other,  even  though  the  notice 
shew  that  the  mention  of  that  particular  form  of  ac- 
tion is  under  a  mistake.  Ford  v.  Abdy,  5  Law  J« 
K.a  66,  M.C.  41. 

In  the  notice  of  action,  to  a  justice  of  the  peace, 
for  illegally  issuing  a  distreas<warrant  against  the 
goods  of  the  plaintiff,  the  warrant  was  stated  to  have 
been  directed  to  J  B,  and,  on  ita  being  produce4  at 
the  trial,  it  was  found  to  have  been  directed  to  £  H; 
Held,  bad.  Aked  v.  Stoch^  6  Law  J.  M.C.  62,  s.  c. 
6  Law  J.  C.P.  100,  s.  c.  4  Bing.  509,  s.  c.  1  M.  & 
P.  346. 
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A  mtgistrate,  after  be  baa  pleaded,  and  iarae  is 
joined,  and  notice  of  trial  gi^en,  may  witbdraw  bis 
pleas,  pay  money  into  court  under  24  Geo.  2,  c.  44, 
a.  4,  and  tben  plead  tbe  general  iasoe  again.  Nutor 
T.  Neweombtf  3  Law  J.  K.B.  211,  a.  c.  5  B.  &  C. 
159,  a.  e.  4  D.  &  R.  476. 


KING'S  BENCH  PRISON. 
[See  Prison.] 


LANDLORD  AND  TENANT. 

[See  Distress,  Ejectment,  Lease  and  Injunction.] 

(A)  Rights  AND  Liabilities  OP  Landlord. 

(B)  Rights  AND  Liabilities  OP  Tenant. 

(C)  Contracts  between. 

(D)  Rent. 

(E)  Repairs. 

(F)  Notice  to  Qvrr. 


(A)  Rights  and  Liabilities  of  Landlord. 

As  tbe  rigbt  to  poeseasion  rereata  in  tbe  landlord 
after  tbe  expiration  of  a  regular  notice  to  quit,  he 
may,  wbere  tbe  tenant  baa  abandoned  tbe  premiaea, 
locked  up  tbe  door,  and  left  only  a  few  articles  of 
furniture  tberein,  break  open  the  door  and  take 
peaceable  poeseasion.  Turner  ▼.  Meymott,  1  Law  J. 
C.P.  13,  a.  c.  1  Bing.  152. 

If  a  leaaor  wrongly  cut  trees,  be  cannot  maintain 
treapaaa  against  tbe  leasee,  for  taking  them  after 
tbey  bare  been  serered.  Channon  ▼.  Patch,  4  Law 
J.  K.B.  515,  s.  c.  5  B.  &  C.  897,  s.  c.  8  D.  &  R. 
651. 

A  tenant,  wbo«e  lease  expired  at  Midsummer, 
continued  in  posaeaaion  after  that  day,  but  no  agree- 
ment waa  made  aa  to  tbe  kind  of  tenancy  which  waa 
to  exist  between  him  and  bis  landlord.  He  paid 
a  quarter  of  a  year'a  rent  at  Michaelmas,  and  then 
gave  notice  that  be  should  quit  at  Christmaa,  which 
he  did.  The  landlord  brought  an  action  for  a  quarter 
of  a  year'a  rent,  aaid  to  become  due  at  Lady-day ; — 
and  the  Court  held,  that  if  a  tenant  held  over,  tbe 
landlord  baa  a  right  to  waive  the  trespass,  and  con- 
rider  him  as  a  tenant  for  a  year.  Bishop  r.  Howardt 
1  Law  J.  K.B.  S43,  a.  c.  S  B.  &  C.  100,  s.  o.  3  D. 
&  R.  «9S. 

A  landlord  bavin^^  dispossessed  bis  tenant,  under 
the  4  Geo.  t,  c.  28,  la  not  bound  afterwarda  to  ahew 
that  be  complied  with  tbe  injunctions  of  that  act. 
Doe  T.  Leioif,  t  Ken.  320,  s.  c.  1  Burr.  614. 

A  landlord  may  maintain  an  action  on  tbe  case, 
against  bis  tenant,  for  obstructing  a  window  which 
existed  at  the  time  of  the  demiae,  though  the  pre- 
miaea be  of  recent  construction,  and  there  be  no  ex- 
press prohibition  in  tbe  demise  againat  the  obatruc- 
tion.     Rivitrer.  Bower,  1  R.  &  M.  24.  [Abbott] 

A  tenant  having  held  over  after  the  expiration  of 
bia  term,  bis  landlord,  together  with  other  tbinga, 
took  possession  of  crops  severed  from  the  land,  under 
a  wnt  of  habere  faciai  potseaianem,  executed  six 
montha  after  tbe  expiration  of  tbe  tenancy :  Tbe 
Court  refused  to  exercise  any  aommary  juriadiction, 
in  referring  it  to  the  Protbonotary  to  ascertain  the 
value  of  such  crops,  and  require  tbe  landlord  to  pay 


over  tbe  amount  to  bia  tenant,  after  deducting  tbe 
rent  due  from  the  latter  to  tbe  former.  Doe  d.  Upton 
V.  Wiihgrwith,  3  Law  J.  C.P.  126.  a.  e.  3  Bing.  U. 

Semble — ^Tbat  a  broker,  who,  when  reeeiring  rent 
under  a  distress,  deducts  a  aum  purporting  to  be  for 
land-tax,  is  not  to  be  considered  aa  allowing  the 
land-tax,  ao  aa  to  affect  the  landlord'a  right,  bat  as 
merely,  from  not  knowing  bow  to  act,  consenting  to 
receive  tbe  money  without  tbe  aum  deducted.  &ni- 
denon  r.  Hanton,  3  C.  &  P.  314.  [Teaterden] 

A  landlord's  receiver  allowed  tbe  tenant  to  ouke 
a  deduction  in  reapect  of  a  payment  for  land-tax 
every  year  for  aeventeen  years,  greater  than  the 
landlord  waa  liable  to  pay.  Use  landlord  knowing,  or 
having  tbe  meana  of  knowing,  all  tbe  facta :  Held, 
that  be  could  not  distrain  for  the  amount  erroneooaly 
allowed,  though  the  receipt  given  every  year  ahewed 
tbe  amount  paid  and  the  amount  deducted.  Braw 
tton  V.  Robifu,  5  Law  J.  C.P.  13,  a.  e.  4  Bing.  11. 

(B)  Rights  and  Liabilities  of  Tenant. 

It  is  doubtful  whether  limekilns  built  by  a  tenant 
for  tbe  purposes  of  trade,  can  generally  be  removed 
before  tbe  expiration  of  the  tenant'a  term. 

But  if  a  leasee  build  a  limekiln  on  the  deoused 
premises,  and  afterwards  take  a  new  lease,  to  com- 
mence from  tbe  expiration  of  tbe  first,  containing  a 
covenant  to  repair  and  leave  all  erections  and  build- 
inga  belonging  to  the  premiaea,  he  is  liable  to  an 
action  for  pulling  down  the  limekiln.  Thresher  v. 
the  Eatt  London  Water-works,  2  Law  J.  K.B.  100, 
a.  c.  2  B.  &  C.  608,  ^  o.  4  D.  &  R.  62. 

Wbere  machinery  had  been  affixed  to  a  miO,  and 
bad  been  demised  with  tbe  premiaea  to  a  tenant,  and, 
without  the  landlord's  permisrion,  waa  wiongfally 
severed  by  the  tenant,  and  seised  under  aj!./e.  by 
the  aberiff  and  aold :  Held,  that  no  property  passed 
to  tbe  rendee,  and  that  tbe  landlord  might  maintain 
trover  for  tbe  recovery  of  the  machinery.  Farrant 
T.  Thompson,  2  D.  &  R.  1,  a.  c  5  B.  &  A.  826. 

A  tenant  may  assign  msnure,  although  be  may 
thereby  subject  himself  to  an  action.  Burboge  v. 
King,  2  Chit.  246. 

Although  a  tenant  cannot,  in  general,  diapote  bis 
landlord's  title,  in  an  action  for  rent  in  arrear ;  yet, 
under  peculiar  circumstancea,  this  rule  may  be  re- 
laxed :  hence,  wbere  a  party  distraining  had  acqui- 
eaced  in  the  tenant  paying  over  bia  rent  to 
another  claimant  for  aix  yeara,  it  waa  held,  that  the 
tenant  in  an  action  of  replevin  might  deny  the  title 
of  the  party  under  whom  he  derived  possession. 
Neave  r,  Mou,  2  Law  J.  Chane.  25,  a.  c  1  Bing. 
360,  a.  G.  8  B.  Mo.  389. 

A  party,  who  as  tenant  reeeivea  possession  firom 
another  as  landlord,  is  not  allowed  to  dispute  the 
title  of  tbe  landlord. 

But  where  a  party  la  in  poasession,  and  attorns  to 
another,  from  whom  be  did  not  receive  posaeasion, 
tbe  attornment  does  not  preclude  tbe  tenant  from 
disputing  tbe  ti  tie  of  tbe  persona  to  whom  be  attorned. 
Cornish  v.  Searell,  6  Law  J.  K.B.  255,  s.  c.  8  B.  & 
C.471. 

If  a  person  continue  in  possession  of  promises, 
which  he  originally  occupied  under  A  B,  and  a 
stranger  afterwards  requires  him  to  pa^  rent  to  him ; 
if  such  payment  be  made  through  mistake  or  mis- 
representation, tbe  peraon  ao  paying  is  not  prevented, 
nnder  a  plea  of  non  tenuit  in  replevin,  ftom  ahewtng 
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tLat  tbe  Ptrtr  making  the  demand  had  no  right  to 
call  on  him  (or  tbe  rent.  Gregory  t.  Doidge,  4  Law 
J.  C.P.  159,  8.  c.  S  Bing.  474. 

Evidence  of  the  existence  of  a  tenancy  is  concln- 
BiTe  in  faroor  of  the  landlord's  title  ;  ana,  after  sach 
evidence,  to  the  satisfaction  of  a  jarj,  tbe  tenant 
cannot  be  allowed  to  prove  even  a  title  in  himself  to 
the  premises  in  question,  daring  any  part  of  tbe 
time  covered  by  the  tenancy.  Doe  d,  Humpkrieyt  r. 
Hawkes,  4  Law  J.  K.B.  f  16. 

SembU — That  if  a  tenant  pays  taxes  which  be 
alleges  ought  to  have  been  paid  by  his  landlord,  and 
afterwards  pays  rent  for  two  years  snbseqaently, 
without  making  any  deduction,  be  cannot  recover 
the  amount  in  an  action  against  the  landlord.  San- 
derum  v.  Harrium,  3  C.  &  P.  314.  [Tenterden] 

The  bailiff  of  a  manor  assigned  to  a  servant  in 
April,  pursuant  to  the  terms  of  a  lease,  a  tree  for 
house-bote ;  tbe  bailiff  was  discharged  in  July,  and 
the  tenant  cut  down  the  tree  in  October:  Held,  a 
sufficient  delivery, and  that  the  tenant  was  entitled 
to  fell  tbe  tree  in  October.  Courtenay  v.  Fuker,  5 
Law  J.  C.P.  4,  s.  c.  4  Bing.  3. 

A  landlord  and  tenant  entered  into  an  agreement 
ibr  renting  a  fann.  The  landlord  covenanted  that  be 
or  the  in-coming  tenant  should  pay  for  the  work  and 
seeds  of  the  off-going  crop.  By  the  custom  of  the 
country  the  in-coming  tenant  was  bound  to  pay  for 
such  labour  and  seeds.  The  landlord  did  not  pay 
lor  them. 

Tbe  off-going  tenant  brought  an  action  on  the 
custom,  against  the  in-coming  tenant,  for  i  compear 
sation. 

The  Court  held,  that  tbe  agreement  did  not  fttmish 
1  defence  to  the  action  ;  but  that  the  in -coming  ten- 
ant was  liable.  Louth  v.  Enderby,  3  Law  J.  K.B. 
23. 

An  out-going  tenant  agreed  to  quit  his  farm,  and 
to  sell  his  wheat  crop,  hay,  manure,  and  other  effects, 
to  a  person,  a  friena  of  the  in-coming  tenant,  who 
took  possession  of  them.  There  was  not  any  agree- 
ment in  writing.  Part  of  the  effects  were  valued 
by  an  appraiser  appointed  by  the  out-going  tenant 
and  tbe  friend,  who  afterwards  paid  money  on  ac- 
count ;  and  tbe  jury  gave  a  verdict  for  the  whole  of 
the  balance. 

Tbe  Court  held,  that  the  plaintiff  was  clearly  en- 
titled to  hold  the  verdict  for  tbe  amount  of  tbe  effects 
thus  valued,  and  that  he  might  appropriate  tbe  money 
paid  on  account,  to  the  reduction  of  tbe  value  of  the 
wheat  crop. 

The  Court  doubted  whether  the  wheat  crop  was 
not  such  an  interest  in  land,  as  prevented  tbe  plain- 
tiff from  recovering  it. 

But  they  aaid  that  it  was  tbe  practice  of  tbe  Court 
not  to  disturb  a  verdict  where  it  was  good  for  part; 
and  the  defendant  was  in  conscience  bound  to  pay 
the  remainder.  Mayfieid  v.  Wadsley,  3  Law  J.  K.B. 
31,  s.  c.  3  B.  &  C.  3A7,  s.  o.  5  D.  &  R.  2f4. 

SembU — That  where  a  fact  is  in  the  knowledge  of 
the  party  who  is  the  proposer  of  a  compact,  and  is 
a  feet  wnicb,  if  known  to  the  other,  would  be  un- 
favourable to  him  who  proposes,  the  suppression  of 
the  fact  will  be,  in  point  of  law,  a  fraud ;  although 
the  other  party  made  no  inquiry  on  tbe  subject. 

Accordingly,  where  a  tenant  proposed  to  his 
landlord  another  person  to  be  tenant  in  his  stead,  be 
knowing  that  the  person  he  proposed  bad  recently 


compounded  with  his  editors,  and  the  landlord  ac- 
cepted that  person  as  tenant,  without  making  any 
inquiry ,— it  was  held,  that  under  these  circumstances 
tbe  surrender  of  tbe  tenancy  had  been  fraudulently 
obtained ;  and,  tbe  new  tenant  proving  insolvent, 
the  old  one  remained  liable.  Bruce  v.  Ruler,  6  Law 
J.  K.B.  928,  s.  c.  2  M.  &  R.  3. 

Where  demised  premises  are  burned  down,  and 
the  lease  does  not  provide  for  the  case  of  accidental 
fire,  the  lessee  has  no  equity  to  restrain  the  lessors 
from  suing  for  the  rent,  or  for  the  breach  of  cove- 
nants to  repair,  even  though  the  lessor  is  bound  to 
repair  the  outside  of  the  premises. 

Neither  has  he  sny  equity  to  compel  his  lessor, 
who  is  so  bound  to  repair,  and  who  had  insured  tbe 
premises,  to  expend  the  money  received  from  the 
insurance  office  in  rebuilding  any  part  of  tbe  pre- 
mises.   Leedt  r.  Cheetham,  5  Lsw  J.  Cbanc.  105, 

B.  c.  1  Sim.  146. 

(C)  COMTRACn  BEtWEEN. 

[See  Lease.] 

If  a  tenant  undertakes  generally  to  pay  "  all 
taxes,"  he  renders  himself  lisble  to  the  Isnd-tax, 
though  it  be  not  specially  named.  Amfield  v.  White, 
1  R.  &  IkL  1^46.  [Bavley] 

A  person  took  lodgings  at  a  rent,  which  it  was 
agreed  should  be  psid  balf>yearly.  He  paid  tbe 
first  half  year's  rent.  A  day  before  the  end  of  the 
next  quarter,  he  offered  to  pay  a  quarter's  rent, 
which  was  refused  by  his  landlord.  He  then  quitted 
the  rooms.  At  the  end  of  the  year,  a  demand  of 
half  a  year's  rent  was  made,  and  he  paid  it :  but  he 
would  not  pay  for  the  next  half  year. 

The  Court  held,  that  these  facts  did  not  raise  a 
presumption  in  law,  of  a  taking  from  year  to  year. 
WifeoH  V.  Abbot,  2  Law  J.  K.B.  215,  •.  c.  3  B.  & 

C.  88,  s.  0.  4  D.  &  R.  693. 

By  memorandum  under  seal,  A  agreed  to  take  and 
hire  certain  premises,  sod  to  purchase  the  fixtures, 
stock  in  trade,  and  such  furniture  as  should  be 
thought  necessary,  at  a  valuation  to  be  made  on  a 
future  day :  Held,  that  this  was  not  an  absolute 
conveyance  in  the  present  fixtures.  Clayton  v* 
Burteruhaw,  5  B.  &  C.  41,  s.  c.  7  P.  &  R.  800. 

If  an  agreement  to  let  certain  apartments  and 
fixtures,  be  delivered  over  after  signature,  with  an 
understanding,  that  the  result  shall  be  subject  to  the 
landlord's  inquiries  as  to  the  sufficiency  of  the  tenant : 
— Semble,  that  in  an  action  for  not  performing  the 
agreement,  it  is  s  Question  for  the  jury  to  say, 
whether  the  anawer  g^ven  by  the  parties  referred  to, 
were  not  sufficient  to  satisfy  the  condition,  notwith- 
standing the  landlord  has  deemed  them  insufilcient. 
and  renised  to  permit  tbe  tenant  to  enter.  Ward 
V.  Smith,  11  Price,  19. 

Where  a  yearly  tenancy  has  subsisted  between  a 
tenant  for  yean  and  bis  under-tenant,  it  is  no  legal 
objection  to  tbe  continuance  of  that  tenancy,  that 
the  term  of  the  tenant  for  years  hss  run  out,  and 
that  he  continues  to  hold  of  the  superior  landlord  at 
tenant  from  time  to  time  for  a  ahorter  period  than  a 
year.  If  the  under-tenant  continue  to  occupy  with- 
out any  new  agreement,  be  will  be  uken  to  have 
occupied  as  a  yearly  tenant.  Pearee  v.  Shard,  6 
Law  J.  K.B.  154. 

Tbe  occupation  of  premises,  and  payment  of  a 
fixed  annual  rent,  for  the  same,  under  a  clause  in  an 
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agreement  for  t  lease  of  otlier  property  "  to  accom- 
ttiddate "  ihe  tepant  so  occupying  with  sach  pre- 
mises during  the  continaance  of  toe  intended  lease, 
is  a  tenancy  from  year  to  year.  Doe  d.  Westmorelaud 
▼.  Sn,Uh,  6  Law  J.  K.B.  44,  s.  c.  1  M.  &  R.  1S7. 

Upon  an  agreement  made  between  plaintiffs  and 
others  with  defendant,  to  g^ant  bim  t  lease  of  pre- 
mises, upon  which  another  person  bad  a  cbarge  of 
an  annuity,  but  who  was  no  party  to  tbe  lease  which 
bad  been  tendered  to  the  defendant :  Held,  that  the 
plaintiff  was  not  entitled  to  recover  rent,  baving 
shewn  no  authority  to  grant  the  lease  -,  and,  the 
agreement  being  wholly  silent  as  to  the  payment  of 
vent,  be  could  not  recover  for  use  and  occupation : 
Held  also,  tliat  it  was  competent  to  the  plaintiff  to 
shew  by  parol  that  a  signature  to  the  agreement, 
purporting  to  be  on  benalf  of  another,  was  really 
made  on  bis  behalf.  Bumball  ▼•  Wright,  1  C.  &  F. 
589.  [Best] 

A  parol  tenancy  may  be  waived  by  parol ;  and  if 
the  landloxd  agree  to  a  tenant  leaving  in  the  middle 
of  a  quarter,  and  accept  back  the  possession,  be 
cannot  recover  either  for  the  quarter  which  has  been 
commenced,  or  for  the  tenant  leaving  without  notice. 
Grimman  v.  iiegge,  6  Law  J.  K.B.  321,  s.  c.  8  B. 
&  C.  324,  s.  c.  2  M.  &  R.  438. 

A  party  occupied  premises,  under  an  agreement 
for  three  years,  at  45L  a-year,  which  expired  at 
Midsummer,  1826 ;  be  did  not  then  go  out,  nor  did 
hin  landlord  take  any  steps  to  compel  him,  but  at  tbe 
Michaelmas  following,  gave  bim  notice  to  quit  at 
Ladj^-day,  1827,  or  pay  the  rent  of  50/.  a-year.  He 
continued  in,  but  refused  to  pay  more  than  the  45/. 
rent:  Held,  that,  under  the  circumstances,  he  roust 
be  taken  to  have  acquiesced  with  the  new  proposal, 
and  was  bound  to  pay  tbe  rent  of  bOL  lco6ertf  v. 
Havivard,  3  C.  &  P.  432.  [Best] 

A  tenant  by  bis  own  act  alone,  and  contrary  to 
tbe  terms  on  which  he  holds,  cannot  dissolve  the 
relationship  of  landlord  and  tenant,  and  discharge 
bimself  from  the  liabilities  to  which  be  is  thereby 
Subject. 

But  where  the  landlord,  by  the  express  acceptance 
of  a  second  tenant,  or  by  acts  which  clearly  shew 
such  an  acceptance,  as  tbe  distraining  upon  the 
second  tenant,  and  neglecting,  during  several  years, 
to  apply  to  the  first  tenant  for  pavment  of  rent  in 
arrear,  indicates  that  he  considers  the  first  tenancy  at 
an  en  d ,  the  first  tenant  is  discharged  from  bis  liability. 

Thus,  where  two  persons,  partners, occupied  pre- 
mises under  an  agreement  for  a  lease  to  be  granted 
to  them  jointly,  but  after  some  time  dissolved  part- 
nership, when  one  of  them  quitted  the  premises, 
and  the  landlord  subsequently  received  rent  from, 
tmd  several  times  distrained  upon,  the  partner  who 
continued  to  occupy,  making  no  application  to  the 
partner  who  had  quitted  for  five  years,  nor  pro- 
ceeding against  him  for  twelve  years ;  it  was  held, 
that  there  was  good  evidence  for  a  jury  to  conclude 
that  tbe  relationship  of  landlord  and  tenant,  with 
reroect  to  the  partner  who  had  left  the  premises, 
had  been  determined,  and  that  the  landlord  could 
iiot  recover  against  bim  in  an  action  for  use  and  oc- 
cupation.    Page  V.  Mann,  6  Iaw  J.  K.B.  63. 

Where  tbe  tenant  is  to  enter  upon  the  arable 
lands  at  tbe  separation  of  tbe  crop,  and  to  quit  at 
the  corresponding  period,  and  no  special  provision 
it  made  by  contract,  the  law  of  custom  may  qualify 


the  rtgbt  of  the  in-coming  tenant,  an4  gi^e  to  the 
out-going  tenant  certain  privileges,  as  the  right  to  en- 
ter, for  the  purpose  of  threshing,  after  tbe  expiration 
of  his  lease.    Roxburgke  v.  Robertttm,  2  Bligb,  166. 

(D)  Rrrt. 

[See  Srbrifp.] 

A  net  rent  is  a  sum  to  be  paid  to  tbe  landlord  clear 
of  all  deductions ;  and  if  one  agree  to  take  a  lease 
at  a  ntt  rent,  he  cannot  object  that  tbe  lease  contains 
a  covenant  for  bim  to  pay  the  land  and  sewers  taxes. 
Bennett  v.  Womack,  3  C.  &  P.  96.  [Tenterden] 

Rent  arrear,  either  by  deed  or  parol,  ranks  as  a 
specialty.     Thampton  ▼.  Thompum,  9  Price,  471. 

Tbe  rights  of  a  landlord  to  distrain  for  rent  in 
arrear,  is  not  superseded  by  his  entering  into  an 
agreement  to  accept  interest  upon  tbe  arrears. 
Sherrey  v.  Prettoii,  2  Chit.  245. 

In  covenant  for  five  years'  rent,  due  at  the  expi- 
ration of  a  term  of  years,  tbe  rent  day  for  the  last 
half  year  not  falling  witbinit,  tbe  plaintiff  may  re- 
cover damages  for  all,  except  tbe  last  half  yearns 
rent.    Long  v,  Barrought,  1  Ken.  247. 

A  landlord  avowing  for  double  rent,  cannot,  undec 
that  avowry,  (if  be  fail  for  the  double,)  take  a  judg- 
ment for  the  single  rent :  the  tenancy  being  different 
JohnstonM  v.  Ui^Uttone,  4  Law  J.  KB.  71,  s.  c.  4 
B.  &  C.  922.  s.  0.  7  D.  &  R.  411. 

If  a  landlord,  while  his  tenant  is  in  the  poeseaaion 
and  use  of  apartments,  entersand  usee  such  premises, 
or  any  part  of  them,  that  will  deprive  him  of  bis 
Vslaim  to  rent  But  where  the  tenant  has  left  the 
apartments  vacant,  and  it  is  proper  that  fires  should 
be  lighted  in  them— -the  landlord's  merely  lighting 
a  fire,  or  even  making  use  of  it  when  lighted,  iB 
not  a  sufficient  taking  possession  to  deprive  bim  of 
bis  rent  Griffith  v.  Hodget,  1  C.  &  P.  419.  [Abbott] 

On  the  issue,  whether  the  plaintiff  is  tenant  of 
the  defendant  under  a  demise,  for  one  year  firom  the 
23d  of  April,  1821 ,  and  thence  afterwards  from  year 
to  year, — evidence,  that  the  plaintiff  has  paid  the 
defendant  rent,  is  not  sufficient  proof  of  tbe  demise 
in  issue.  PhiUipt  v.  Motely,  1  C.  &  P.  262.  [Abbott] 

Under  process  of  outlawry,  even  in  a  civil  action, 
tbe  landlord  of  the  defendant  is  not,  in  strictness, 
entitled  to  rent  by  tlie  stat.  8  Anne,  c.  14,  e.  1. 
The  defendant's  goods  being  forfeited  in  point  of 
law,  the  landlord's  remedy  is  by  motion  to  the  equit- 
able jurisdiction  of  tbe  Court  from  which  the  process 
issues ;  and  not  by  action  against  the  sheriff. 

Semble — That  the  Court  will  give  relief,  by  the 
equity  of  tbe  statute,  where  the  Crown  is  not  actuallT 
interested.  Brandting  ▼.  Bmringtou,  5  Law  J. 
K.B.  181,  s.  c.  6  B.  &  C.  467. 

Where,  in  an  agreement  for  the  sale  and  assign- 
ment of  certain  premises,  there  was  a  stipulation 
"that  in  the  meantime,  and  until  the  assignment 
was  made,  the  intended  purchaser  should  pay  and 
allow  the  seller  at  tbe  rate  of  lOO^  per  annum,  from 
the  time  of  taking  possession  of  the  premises  until 
the  completion  of  the  purchase ;"  tbe  intended  pnr- 
cbsser  having  taken  possession,  and  one  half-yearly 
payment  having  become  due  before  the  completion  of 
the  purchase :  Held,  that  it  was  due  as  rent,  and 
that  the  sheriff  levying  on  the  goods  of  the  occupier 
under  a^. /*a.,  was  bound  by  8  Anne,  c.  14,  to  pay 
it  over  to  the  seller,  as  landlord.  Saunden  v.  Aiiu* 
grave,  hart.  5  Law  J.  K.B.  192,  s.  c  6  B.  &  C.  524. 
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Under  ttre  55  Geo.  3,  e.  91,  ftn  ftct  «mpowerin^ 
a  corporation  to  purchase  aobsisting  interests  in 
certain  hereditaments,  and  directing  that  the  pur* 
chase-tionej  sboald  be  re-inyested  in  land,  ana  in 
the  meantime  be  laid  ont  in  the  fands,  and  the  divi- 
dends paid  to  the  persons  entitled  to  the  rents : 
Held,  that  neither  persons  who  had  taken  leased 
after  the  pasnng  of  the  act,  nor  the  lessors  in  respect 
of  their  right  to  renew,  were  entitled  to  any  com- 
pensation oot  of  the  porchase-monej.  The  Biihop 
of  London's  case,  1  S.  &  S.  S68. 

The  Court  will  not  make  an  order  upon  a  tenant 
to  pay  rent  in  arrear,  though  a  receiver  of  the  estate 

baa  been  appointed.    Samuel  t. ,  1  Law  J* 

Chanc.  90. 

Under  a  covenant  in  an  indenture  of  lease,  the 
Court  will  grant  a  rule  for  the  Master  to  compute 
what  is  due  for  arrean  of  rent  WihgfieU,  v.  C2f- 
vtrley,  IS  Price,  53. 

The  assignee  of  a  rent  reserved  by  lease  may 
maintain  debt  for  the  rent,  althoogb  ne  may  have 
no  interest  in  the  reveraion.  Allen  v.  Bryan,  4  Law 
J.  K.B.  210,  s.  c.  5  B.  &  C.  512. 

Whether  a  lessor  can  reserve  rent  to  a  stranger-^ 
quttre. 

But,  where  a  lease -was  granted  with  rent  reserved 
to  a  stranger,  and  the  lessor  and  the  stranger  both 

i'oined  in  an  action  of  covenant  for  the  rent,  it  was 
leld  to  be  clearly  bad.   Lord  Southampton  y.  Bnntgn, 

5  Law  J.  K.B.  StS,  a.  o.  6  B.  &  C.  718. 

(£)  Repairs. 

A  landlord,  being  threatened  by  Ma  Superior  land- 
lord with  an  ejectment  for  not  repairing,  gave  his 
tenant,  who  was  also  bound  to  repair,  notice  to  do 
some  repairB.  The  latter  person  ne^^eeted  to  do  them. 
The  landlord  entered,  and,  without  the  assent  of  the 
tenant,  did  the  necessary  repmrs.  The  tenant  aAer- 
wards  sold  his  interest  to  a  person  who,  before 
action  brought  to  recover  the  amount  of  the  sum 
thus  laid  out,  had  rebuilt  the  premises :  The  Court 
held,  that  the  landlord  had  a  nght  to  inaist  that  the 
premises  should  at  all  times  be  in  repair,  and  that 
he  might  recover  the  sum  of  money  so  expended. 
ColUy  V.  Streeton,  2  Law  J.  K.B.  25,  s.  c.  2  B. 

6  C.  273,  s.  c.  3  D.  &  R.  522. 

Where  the  house  of  a  yearly  tenant,  not  under  an 
agreement  to  repair,  became  unsafe  and  useless  from 
the  want  of  repairs :  It  was  holden — 1st,  that  such 
tenant  might  quit  without  giving  any  previous  no- 
tice; and  2nd,  that  the  landlord  was  not  entitled  to 
any  rent  afler  the  premises  became  so  dilapidated 
aa  to  bono  longer  inhabitable.  lUitDards  v.  FAheriug' 
ton,  1  R.  &  M .  268.  [AbboU] 

A  took  premises  under  a  repairing  lease,  and 
underlet  them  to  B,  who  also  entered  into  a  cove- 
nant to  repair.  The  under  lessee  having  suffered 
the  premises  to  go  out  of  repair,  the  original  lessor 
sued  the  original  lessee  for  his  l»each  of  covenant : 
The  Court  held,  that  the  damages  and  costs  of  that 
action,  and  also  the  costs  of  defending  it,  might  be 
recovered  as  special  damagea,  in  an  action  by  the 
lessee  against  bis  under-tenant,  for  the  breach  of 
bis  covenant  to  repair.  Neak  v.  Wyllie,  3  B.  &  C. 
533,  s.  0.  5  D.  &  R.  442. 

A  covenant,  that  the  tenant  should  and  would  sub- 
stantially  repair,  uphold,  and  maintain  the  said  house, 
renders  the  tenant  liable  to  paint  inner  doors,  in- 


side shutters,  &o.    Uokk  v.  Kms,  1  C.  &  P.  265. 
[Abbott] 

(F)  Noi^icB  TO  Qorp. 

Wbdre  tenni  entered  under  an  agreement  for  a 
lease  for  seven  years,  which  was  never  executed : 
Held,  that  he  was  not  entitled  to  notice  to  quit  at 
the  end  of  the  seven  years.  Doe  d.  Tilt  v.  Stratton, 
«  Law  J.  C.P.  50,  s.  c.  4  Bing.  446,  s.c.  1 M.  &  P. 
183,  8.C.  SC.  &P.  164. 

Where  the  landlords  are  partners  in  trade,  a  no- 
tice to  quit,  signed  by  one,  on  behalfof  himself  and 
the  rest,  will  bind  the  tenant.  Doe  d,  ZUiott  y. 
Hulme,  6  Law  J.  K.B.  344,  s.  c.  2  M.  &  R.  433. 

On  the  20th  May  1824,  A  agreed  to  let  to  B  cer- 
tain rooms ;  B  sj^reed  to  pay  61/.  per  annum  rent, 
quarterly;  and  it  was  also  stipulated  that  threo 
months'  notice  by  either  party  should  terminate  the 
tenancy.  On  the  20th  August  B  served  A  with  a 
written  notice,  that  he  should  quit  on  the  20th  of 
November  following ;  two  months  after  the  expira- 
tion of  the  notice,  B  agreed  to  gi?e  up  the  key  a,  but 
soon  afterwards  refused,  on  die  ground  that  the 
notice  waa  bad :  Held,  firat.  that  the  agreement 
ereated  a  tenancy  fdr  a  year  certain,  and  that,  there- 
fore, the  noticr  ^ngbt  to  havf  ended  with  the  cur- 
rent year,  unless  there  was  a  custom  to  the  contrary ; 
and,  secondly,  that  B  agreeing  to  give  up  the  keys 
was  no  acquiescence  in  the  notice.  Brown  v.  But' 
tinshaw,  7  B.  &  R.  603. 

A  notice  to  quit,  given  by  a  tenant  less  than  six 
months  before  the  expiration  of  the  current  year  of 
his  tenancy,  ia  not  binding  upon  the  tenant  himself; 
and  does  not  authorise  the  landlord,  upon  the 
ten  an  t*s  refusing  to  quit,  to  charge  him  with  the 
double  rent  under  the  statute  11  Geo.  2,  o.  19,  s.  18. 
Johnstone  v.  HuddlesUme,  4  Law  J.  K.B.  71,  s.  c. 
4  B.  &  C.  922,  8.  c.  7  D.  &  R.  411. 

Six  months  before  the  end  of  the  year,  the  tenant 
verbally  gave  his  landlord  notice  of  his  intention  to 
quit  at  the  following  Lady-day,  which  was  accepted ; 
and  the  premises  were  re-let  by  auction,  at  which 
the  tenant  attended  and  bid  ;  but  was  out-bid  by 
another,  who  was  not  let  into  possession :  It  was 
holden,  that  the  tenancy  was  not  determined,  ther« 
being  no  regular  botice  to  quit,  nor  a  surrender 
within  the  Statute  of  Frauds.  Doe  d.  HuddUston 
v.  Johnston,  1  M'CIel.  &  Y.  141. 

A  par^  took  possession  of  premises  on  the  1st  of 
August,  and  at  the  Michaelmas  following  paid  the 
half  quarter's  rent,  and  continued  afterwards  to  pay 
quarterly,  on  the  usual  fesst-days :  Held,  that  in 
auch  case  a  notice  to  quit  at  Michaelmas  was  suffi- 
cient, and  that  although  the  landlord  had  at  first 
given  a  notice  expiring  with  the  halfquarter,itwas 
not  neceaaarily  to  be  presumed  from  that  circum- 
stance that  the  tenancy  was  one  from  year  to  year, 
commencing  with  the  half  quarter.  Doe  d.  Savage  v. 
Staoleton,  3  C.  &  P.  275.  [Park] 

An  authority  from  a  landlord  to  his  tensnt  to  pay 
a  charge  upon  the  estate,  in  respect  of  a  period  sub- 
sequent to  the  expiration  of  the  notice  to  quit,  is 
not  a  waiver  of  the  notice ;  nor  is  it  an  admission, 
that  the  person  to  whom  it  is  addressed  is  filling  the 
character  of  tenant  at  that  period,  because  the  tenant 
would  be  liable  to  answer  for  Uie  amount  in  an  ac- 
tion for  mesne  profits.  Doe  d,  Bath  v.  Sc<^t,  6  Law 
J.  K.B.  110. 
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LAND-TAX.— LARCENY.— LEASE— (Invalid  or  Faaudulsnt). 


LAND-TAX. 
[See  Landlord  and  Tenant.] 

The  Royal  Exchange  Insurance  Company,  at 
such,  is  assessable  to  the  land-tax.  Royal  Exehang§ 
Jmurance  Company  y,  Vaughan,  1  Ken.  321,  s.  c. 
1  Bnrr.  155. 

Although  a  redemption  of  the  land-tax  had  taken 
place,  the  Court  declined  to  certify  this  fact  to 
supply  a  supposed  defect  of  title  for  a  trustee.  Ex 
partt  Sparket,  M'Clel.  518. 

Land-tax  redeemed  by  one  who  is  eettui  que  um 
for  life,  and  in  possession  at  the  time  of  the  pur- 
chase, is  personal  property,  and  descendible  to  his 
penonal  'representatives.  Monday  v.  Hurley,  5 
Law  J.  K.B.  21«. 

Surplus  stock,  arising  from  sales  under  the  acts 
for  the  redemption  of  the  land-tax,  will  be  ordered 
to  be  transferred  to  the  party,  who,  if  it  were  laid 
out  in  the  purchase  of  lands,  would  be  entitled  to 
bare  the  lands  conyeyed  to  him  in  fee.  In  the  nutt^ 
ter  ofForteteue,  3  Russ.  128. 


LARCENY. 
[See  SUt.  7  &  8  Geo.  4,  c.  S9.] 

A  person  who  has  reeeived  $tolen  bank  notes,  with- 
out knowledge  of  the  larceny,  is  entitled  to  main- 
tain trorer  against  a  cashier  of  the  Bank,  who  has 
refosed  to  pay,  and  retains  one  of  the  notes,  at  the 
request  of  the  party  robbed.  Miller  t.  Race,  t 
Ken.  189,  s.  c.  1  Burr.  45t. 

A  person  under  whose  care  sheep  are  spe- 
cially placed,  is  guilty  of  a  larceny  if  he  couTerts 
them  to  his  own  use.  Rex  t.  Stock,  1  R.  &  M. 
CC/.R.  87. 

Where  a  parcel  was  left  at  a  bouse,  under  the  im- 
pression that  it  was  for  a  lodger,  who  did  not  in  fact 
lire  there,  and  it  was  claimed  by  the  prisoner,  who 
converted  it  to  his  own  use :  It  was  bolden,  that  if 
the  property  was  worth  more  than  40i.  it  was  a 
capital  offence.  Rexr,  Carroll,  1 R.  &  M.  C.C.R.  89. 

Where  a  larceny  is  committed  in  a  furnished 
lodging,  the  property  must  be  laid  as  the  property 
of  the  lodger,  and  not  of  the  landlord.  Rex  t.  Brunt- 
wick,  1  R.  &  M.  C.C.R.  26. 

Where  husband  and  wife  do  not  cohabit,  an  in- 
dictment on  the  3  &  4  W.  &  M.  c.  9,  against  the 
latter  for  stealing  goods  in  a  lodging,  let  to  the  wij'e, 
is  suffleient ;  for  the  letting  msy  be  ststed  according 
to  the  fact,  or  die  legal  operation.  Rex  r.  Hurretl, 
1  R.  &  M.296,s.  c.  1  R.&  M.  C.L  1. 

A  piece  of  undirided  silk  handkerchiefs  msy  be 
desciibed  in  an  indictment  as  m'x  handkerehieft,  it 
being  the  custom  of  the  trade  to  describe  a  set  as  so 
msny  handkeicfaiefs.  Rex  r.  Niblu,  1  R.  &  M. 
CCIv.  25. 

iln  indictment  for  stealing,  taking,  and  carrying 
away  a  bag  from  the  boot  of  a  coach,  is  supported 
by  proof  tbst  tbe  prisoners  hsd  hold  of  the  bag,  and 
were  endeavouring  to  pull  it  out  of  the  boot  when 
they  were  interrupted  by  the  guard  and  dropped  it. 
Rex  T.  Wal$h,  1  R.  &  M.  C.C.R.  14. 

To  support  an  indictment  for  stealing  from  the 
jierson,  it  must  be  proved  thst  the  thing  was  actually 
removed  from  the  person :  therefore,  shewing  thst 
tbe  srticle  was  raised  one  inch  above  the  top  of  the 


pocket  in  a  carriaffe,  is  of  no  avail.  Ret  t.  Thomp' 
«m.  1  R.£c  M.  C.C.R.  78. 

Upon  an  indictment  for  stealing  a  live  animal, 
evidence  cannot  be  given  of  stesling  a  dead  one. 

An  indictment  for  stealing  a  dead  animal,  should 
state  that  it  was  desd ;  for  upon  a  general  state- 
ment that  a  party  stole  the  animal,  it  ia  to  be  in- 
tended that  he  stole  it  alive.  Rex  v.  Edward*,  X 
R.  &  R.  C.C.R.  497. 

The  statute  3  Geo.  4,  c.  38,  s.  2,  (authorising 
transportation  for  fourteen  years,  in  cases  of  robbery 
by  servants)  does  not  extend  to  petty  larceny.  Rex 
T.  EUii,  5  Law  J.  M.C.  1. 

To  render  a  prisoner,  convicted  of  grand  larceny, 
a  competent  witness,  he  must  be  lined  as  well  as  ios- 
prisoned,  unless  tbe  sentence  direots  burning  in  tbe 
Lend,  whipping,  or  hsrd  labour,  as  well  as  imprison- 
ment.   Rex  V.  Harling,  1  R.  &  M.  C.C.R.  39. 


LAW  OF  NATIONS. 

Declsrations  made  by  persons,  however  emiBcot, 
assembled  in  congress,  cannot  overrule  the  esta- 
blidied  law  of  nations.    Le  Louit,  t  Dods.  S5f . 


.LtbASi!*. 


[See  Landlord  and  Tenant, and  Covenant.] 

(A)  What  instbument  amounts  to. 

(B)  Invalid  or  Fraudulent. 

(C)  Construction  of,  in  oenbrau 

(D)  Covenants. 
(£)  Assignment. 

(F)  Renewal. 

(G)  Surrender.    [See  Surrendbr.] 

(H)   FORFBITURE. 

(I)  Stamp.  [See Stamp.] 
(K)  Pleading. 
(L)  Evidence. 


(A)  What  Instrdmrnt  amounts  to. 

An  agreement  "between  A  B  and  C  D,"  by 
which  '*  A  B  agrees  to  pay  C  D  140L  a-year,  in 
quarterly  payments,  for  a  house,  garden,  &e.  (de- 
scribing the  situstion,)  for  the  term  of  seven,  four- 
teen, or  twenty-one  years,  at  the  option  of  the 
tenant,  the  rent  to  commence  from  the  1st  January  " 
&c.,  is  a  lease,  sod  not  merely  an  agreement  for 
one.     Wright  v.  Tretetant,  S  C.  &  P.  441.  [Best] 

(B)  Invalid  or  Fraudulent. 

[See  Power.] 

Where  waste  land,  which  belonged  to  a  vicarage, 
and  had  remained  unincloeed  and  useless  from  tbe 
insbility  of  the  vicars  to  incur  the  expense  of  in- 
closure,  was  let  (but  bad  never  been  let  before,) 
with  the  confirmation  of  the  patron  and  ordinary,  to 
C  A  P  for  three  lives,  CAP  undertaking  to  reclaim 
the  land,  and  to  pay  a  rack  rent,  which  was  tbe 
most  that  could  be  obtained  :  Held,  that  such  a  lease 
WBS  not  binding  on  the  incumbent's  successor.  Dee 
d,  Tennyton  v.  Lord  Yarborough,  1  Bing.  24,  s.  C  7 
Bt  Mo.  258. 

Leases  of  glebe,  and  of  rectorial  and  vicarial  pro- 
perty, made  between  1803  and  1816,  are  good ;  the 
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sUtate  43  Oeo.  S,  c.  14,  haying  repetled  tlie  IS 
Elix.  c.  to ;  tod  the  proTisions  of  the  latter  not 
having  been  reyived  until  67  Geo.  3.  Doe  d,  Catet 
T.  SamervUU,  5  Law  J.  K.B.  28,  a.  c.  6  B.  &  C. 
if 6,  a.  e.  9  D.  &  R.  100. 

A  lease  of  aeventy- seven  yean  ia  an  alienation 
within  the  meaning  of  the  clauses  of  an  entail,  pro- 
hibiting alienation  and  making  void  dispositiont  of 
the  lands  entailed.    EUiott  ▼.  Pott,  S  Bligh,  134. 

Acceptance  of  rent  for  many  jeats  by  a  re- 
mainder-man npon  a  leaae  granted  by  a  tenant  for 
life  exceeding  bis  power,  does  not  make  the  lease 
▼alid  as  againat  the  remainder-man  in  respect  of  a 
claase  in  the  lease  for  perpetual  renewal.  Higgiiu 
r.  Bow,  3  Bligh,  83. 

Upon  a  bill  by  a  tenant  in  remainder,  under  a 
marriage  settlement,  a  leaae  at  an  under  value,  ob- 
tained by  a  solicitor  from  a  tenant  for  life,  being  his 
client,  and  in  circumatancea  of  embarraasment : 
Held  invalid,  and  reacinded  on  terms  of  paying  for 
anbutantial  improvementa,  and  the  usual  terms  in 
equity.     Tl^ard  ▼.  Hartpole,  3  Bligh,  470. 

In  1804,  A,  tenant  for  life  under  a  settlement 
with  a  power  to  grant  leases  for  twenty- one  years, 
concurred  with  B,  the  next  tenant  for  life,  in  an 
agreement  to  grant  to  the  steward  and  solicitor  of 
A  a  lease  of  part  of  the  lands,  &c.  in  settlement  for 
twenty-one  yeara  absolute,  at  a  rent  paid  upon  a 
valuation  which  omitted  to  estimate  certain  rightaof 
common  annexed  to  the  lands,  on  the  alleged  ground 
that  those  righta  were  dittputed  by  the  copyholders 
of  the  manor.  In  1809,  B,  having  become  tenant 
for  life  on  the  death  of  A,  executed  a  lease  accord- 
ing to  the  agreement 

In  1810,  under  an  act  for  inclosure  of  waate 
lands,  a  very  large  allotment  of  the  waste  was  made, 
in  respect  of  the  lands  leased,  the  rights  of  common 
having  been  admitted.  B  died  in  1816,  when  the 
reversion  of  the  lands  subject  to  the  leaae  veated  in 
C,  who  accepted  the  rent  reserved  till  I8t1,when 
he  filed  a  bill  to  set  aside  the  leaae. 

Held,  in  the  court  below,  that  the  tranaaction  waa 
unimpeachable  on  the  ground  of  fraud.  On  appeal, 
held,  that  the  relief  waa  barred  by  acts  of  confirma- 
tion and  acquiescence ;  but  whether  conaidering  the 
facta  and  the  relation  of  the  parties,  the  leaae  might 
not  have  been  avoided,  on  toe  ground  of  fraud  (or 
mistake),  if  Uie  peraons  intereated  bad  questioned 
the  lease  recently  after  the  tranaaction,  qutne :  umb, 
affirm.     Lord  SeUey  v.  Rhoadeg,  1  Bligb.  N.S.  1. 

(C)  CONSTRUCnOM  OF,  IN  GENERAL. 

A  person  being  possessed  of  a  piece  of  ground, 
marked  out  a  road  on  it,  and  afterwardaletthe  land, 
deacribing  it  aa  abutting  on  an  intended  way,  thirty 
feet  wide,  the  soil  of  which  was  not  included  in  the 
lease.  The  premises  were  underlet,  described  aa 
abutting  on  an  intended  way,  and  houaea  built  on 
tbem. 

The  defendant  bought  the  aoil  of  the  road  and  the 
land  oppoaite  to  the  bouses,  and  built  a  wall,  ao  aa 
to  make  the  way  but  twenty-aeven  feet  wide,  but 
still  convenient  enough  to  turn  a  carriage  in  any 
part  of  it. 

A  tenant  of  one  of  the  houaea  brought  an  action ; 
hut  the  Court  held,  that  there  waa  not  an  implied 
grant  of  a  way  of  thirty  feet  wide,  and,  aa  there  waa 
a  convement  road,  that  the  action  could  not  be  main- 


tained.    Harding  v.  Wilson,  1  Law  J.  K.B.  138, 
s.  c.  2  B.  &  C.  96,  s.  c.  3  D.  &  R.  387. 

A  agreed  to  demise  certain  premises  to  B,  who 
undertook  to  build  houses  thereon,  at  the  rate  of 
so  many  in  each  year;  A  was  to  grant  separate 
leasee  of  each  houae  to  B,  as  soon  aa  it  was  covered 
in,  but  if  the  houses  were  not  built  within  a  apeci- 
fied  time,  B  had  a  power  of  re-entry  on  the  demiaed 
part  of  the  premises.  B  subsequently  contracted 
with  C  for  the  building  of  some  of  the  houses,  snd 
C  was  to  have  two  of  tbem  conveyed  to  him  as  a 
payment ;  A  agreeing,  by  letter,  to  grant  to  C  auch 
leaaes  as  B  would  be  entitled  to  under  the  first- 
mentioned  contract ;  C  had  fulfilled  his  contract, 
but  B  had  not  satiafied  the  condition  of  his  contract 
with  A,  who  had,  in  conaequence,  recovered  by 
ejectment  the  two  houaea  which  were  to  have  formed 
C'a  remuneration.  The  bill  aought  from  A  a  specific 
performance  of  the  agreement  to  grant  leases  of  the 
two  houses  to  C.  And  upon  a  motion  for  an  injunc- 
tion to  restrain  A  from  granting  leases  to  any  per- 
son except  the  plaintiff,  the  equity  of  it  waa  dis- 
cussed :  But  held,  that  the  plaintiff  had  no  equity 
against  the  original  lesaor ;  and  the  only  right  the 
plaintiff  had  was,  according  to  A's  engagement,  to 
auch  a  lease  aa  that  lessee  would  be  entitled  to 
claim.     Anon,  1  Law  J.  Chano.  95. 

Where  there  are  clauaes,  some  of  which  contain 
words  of  agreement  or  covenant,  and  othera  contain 
worda  of  agreement  or  covenant  and  alao  worda  of 
condition,  the  deed  ahall  be  conatnied  ao  aa  to  give 
effect  to  both.  Doe  d,  Hennihtr  r.  Watt,  6  Law  J. 
K.B.  185,  a.  c.  8  B.  &  C.  308. 

In  debt  against  a  surety,  on  bond  conditioned  for 
the  payment  of  rent  by  a  third  person   (leaaee,) 

Eorsuant  to  the  covenant  in  the  lease,  the  covenant 
sing  with  a  proviao  that  if  the  rent  should  be  un- 
paid for  forty  daya  after  the  stated  day  (although 
not  demanded,)  the  leaae  aliould  be  void  :  Held, 
that  auch  proviao  did  not  vacate  the  leaae  entirely, 
although  It  did  aa  against  the  lessee;  and  that 
the  payment  being  to  be  made  at  the  manaion 
houae  of  the  leaser,  no  demand  waa  necessary.  Rede 
V.  Fafr,6  M.  &  S.  121. 

A  leaae  waa  dated  25th  of  March  1783,  habendum 
from  25th  March  now  latt  patt :  Held,  that  the  term 
commenced  from  the  25th  of  March  1782.  Steele  v. 
Mart,  4  B.  &  C.  272,  s.  o.  6  D.  &  R.  392. 

An  action  of  ejectment  disclosed  this  lease,  that 
one  of  the  lessors  was  an  original  leaaee  for  the  term 
of  his  natural  life,  and  the  other  a  person  to  whom 
he  had  granted  a  leaae  for  a  term  of  years  certain, 
seven  of  which  would  remain  unexpired  on,  &c.; 
and  they  thereby  demiaed  to  the  leasee  the  premises, 
habendum  from,  &c.,  for  and  during  the  two  aeveral 
terms  therein  mentioned,  if  the  lessee  should  so  long 
live,  and  the  term  and  estate  of  the  original  leasee 
ahould  aolongcontinue.  To  this  lease  there  was  a  me- 
morandum subscribed,  providing  that  the  rent  reserv- 
ed should  be  paid  during  the  first  seven  yeara  to  the 
intermediate  leaaee,  and  afterwards  to  the  original 
leasee  during  the  term  of  thirty  years,  if  his  interest 
should  so  long  continue ;  and  that  the  new  lessee, 
his  executors,  administratora,  and  assigns,  should 
and  might  have  liberty  to  quit  a  part  of  the  pro- 
misee demiaed  at  any  time  during  the  term,  upon 
giving  twelve  montha  notice :  Held,  that  the  lease 
and  memorandum  most  be  taken  together,  and  con- 
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straed  as  one  entire  uiitrument ;  aod  tfMl  the  iateo- 
tion  of  the  parties  expressed  io  the  ytter,  to  coix< 
trolled  the  former  part  of  it,  as  to  exteni  the  habeti' 
dum  beyood  the  term  of  the  life  of  the  IsBsee,  giving 
him  a  lease  for  thirty-seven  years,  determinable  at 
the  death  of  tlie  lessor.  Weak  ▼.  EscoU,  9  Price, 
595. 

Where  a  lease  containa  a  proviso,  that  npon  non- 
payment of  rent  by  the  lessee  the  term  shall  cease, 
the  power  of  determininfj^  the  lease  is  vested  in  the 
lessor,  and  not  the  lessee.  Reid  v.  Parsons,  %  Chit. 
J47. 

Under  a  lease  for  years,  with  a  condition,  that  if 
the  lessee  shall  not  so  long  live,  then  remainder 
over  :  Held,  that  the  remainoer-man  shall,  upon  the 
lessee's  death,  enjoy  during  all  the  residue- of  Uie 
years  to  come.  Right  v.  Cartwright,  1  Ken.  599, 
s.  c.  1  Burr.  28^. 

An  instrument  by  which  A  agrees  to  let,  and  B 
to  take,  certain  premises,  on  the  tenns  that  A  shall 
pay  certain  specified  rents,  varying  in  amount,  at 
the  end  of  every  three  years,  up  to  a  specified  date, 
and  which  provides,  that,  from  and  after  that  date, 
**ht  shall  pay  the.  clear  annual  rent  of  91,  till  the  end 
of  the  lease, **'hut  does  not  mention  any  time  aC  which 
the  lease  is  to  terminate,  is  good  only  for  the  time 
previous  to  the  date  at  which  the  9i,  is  to  commence^ 
Gicynne  v.  Muiastone,  3  C.  &  P.  309.  [Best] 

Under  a  parol  demise  from  year  to  ye«r,  by  a 
tenant  for  life,  with  power  to  lease  by  deed,  &c., 
and  under  written  ag^ements  for  leases  not  exceed* 
ing  three  years,  signed  by  the  lessees,  but  not  by 
the  tenant  for  Hfo,  though  witnessed  by  bi*  agent, 
the  interest  of  the  lessees  determines  with  tbe  life 
of  the  lessor,  and  tbe  rents'  are  apportionable. 
Symons  v.  Symons  jf  Powell,  6  M^d.  tw, 

A  husband  and  vrifemade  aleaseof  som^pronises, 
according  to  3^  Hen.  8,  c.  28,  s.  3,  witH  a  reserva- 
tion to  both  of  them  during  the  life  of  the  wile,  and 
afterwards  to  her  heirs  or  assigns. 

The  wife  died,  and  tbe  tenant,  being  thiMtened 
with  legal  pjoceediogs,  attorned  to  the  heir  oi  tbe 
wifr. 

The  husband  brought  an  action  for  renj^w^icU 
had  accrued  after  the  death  of  tbe  wife. 

The  Court  of  Common  Pleas  held,  that  tb(k  term 
continued  notwithstanding  the  decease  of  ibt  wife, 
and,  consequently,  that  tbe  heir  could  not  eject  the 
tenant,  but  was  entitled  to  the  rent;  and  that  the 
husband  could  *'  not"  recover  any  rent  become  due 
after  the  death  of  his  wife,  although  the  tenant  had 
not  actually  been  disturbed  by  her  "  heir"  ^  which 
judgment  was  affirmed  by  tiiis  Court,  HUl  w, 
Saunders,  4  Law  J.  K.B.  t,  s.  c.  4  B.  6c  Cr5S9, 
a.  c.  7  D.  &  R.  17. 

An  exception  in  a  lease  is  to  be  construed  strictly 
against  the  lessor ;  and,  therefore,  where  the  lan- 
guage is  doubtful,  tbe  lessee  shall  have  tbe  benefit 
of  tbe  doubt. 

A  demise  of  a  tenement  for  three  lives,  contained 
an  exception  of  "  all  timber  and  other  trees ;  bat 
not  of  the  annual  fruit  thereoC"  There  was  a 
clause  malting  tbe  lease  void,  if  the  tenant  sbouk] 
cut  *' any  maiden  or  sound  pollard  tree:"  It  was 
held,  that  apple-trees  were  not  excepted  ;  and  that 
the  exception  of  trees  bearing  annual  fruit  might  be 
satisfied  by  referring  it  to  other  than  apple- trsea, 
which  werto  pn  the  premises ;  such  as  oah,  ho*. 


aconMi  being  considered  aa  fruit.  BnUen  ▼.  Dtnii^, 
4  Law  J.  K.B.  314,  s.  c.  5  B.  &  C.  84(^«  s.  c.  8  fi. 
&  R.  657. 

Under  an  exception  in  a  lease,  of  all  timber  trees, 
and  young  saplings  likely  to  become  trees,  a  lessor 
is  not  justified  in  cutting  decayed  trees,  which  are 
fit  only  for  fueU  Chaunon  ▼.  Patch,  4  Law  J.  K.B. 
316,  s.  c.  5  B.  &  C.  897,  s.  e.  8  D.  &  R.  651. 

Exception  of  the  tithes  of  particular  lands  in  a 
lease,  seems  to  import  a  olaim  in  the  lessor  to  the 
tithes  excepted ;  but  the  parol  declaration  of  a  for- 
mer owner,  that  he  was  not  entitled  to  the  tithes, 
gives  a  constraction  to  the  exception  in  the  lease. 
Norbury  v.  Meade,  3  Bligh.26i. 

A  tenant,  by  a  clause  in  his  lease,  was  bound 
"at  his  removal,  to  leave  upon  the  land  all  the 
dung  and  manure  of  the  preceding  year,  the  value 
to  be  paid  by  the  succeeding  tenant,  &c.  and  at  no 
time  to  sell  or  give  away  any  of  tbe  hay  or  straw 
of  the  said  farm,  which  shall  always  be  spent  on  the 
ground.'' 

Held,  on  appeal  (reversing  tbe  judgment  below), 
that  the  tenant  under  this  contract  is  not  entitled  to 
take  away  or  sell,  (or  semhU,  to  have  value  for)  the 
Straw  of  tbe  last,  or  away-goiag  crop ;  and  that  the 
lessor  is  entitled  to  have  and  maintain  letters  of  sus- 
pension and  interdict,  if  the  teuant  threatens  to  sell 
the  straw. 

A  provision  in  a  lease,  that  tbe  dung  and  manure 
of  tbe  last  year  is  to  be  4(^ft  uj^on  tbe  ground,  and 
paid  for  according  to  a  valuation,  and  the  absence 
of  any  such  provision,  as  to  the  hay  and  straw,  does 
not  shew  that  the  tenant  was  to  be  at  liberty  to 
carry  and  take  away,  at  the  expiration  of  the  lease, 
the  bay  and  straw  of  the  last  year,  the  prohibition 
extending,  not  only  to  selling  or  giving  away,  hat 
providing  that  the  ha^  and  straw  sbaU  be  always 
spent  on  the  ground,  is  to  be  considered  as  applica- 
ble, not  only  to  the  currency  of  the  lease,  but  to  an 
act  which  takes  place  at  or  after  its  determination. 

A  tenant  occupying  a  farm  by  lease  under  an  ex- 
press contract,  having  no  bay  or  straw  which  was 
taken  away  by  tbe  precedent  tenant,  receives  a  con- 
sideration for  thosQ  artioles  in  the  ainouat  of  vent  to 
^  paid  by  him. 

The  law  presumes  a  consideration  for  this  sacri- 
fice, on  the  part  of  the  tenant,  in  tbe  nature  and 
conditions  or  the  contract.  He  binds  himself  by 
express  obligation ;  and  it  must  be  inferred  and  inn 
plied,  that  m  bis  contract  be  stipulated  for  sons 
equivalent  benefit. 

From  the  provision,  that  die  dung  and  manors 
are  to  bo  left  on  tbe  ground,  and  psid  for,  aa  infer- 
ence is  not  to  be  drawn  that  what,  aocording  to  the 
expressions  of  the  contract,  the  tenant  if  not  boood 
to  leave,  he  may  carry  away»  nothing  being  said  ay 
to  any  payment  for  hay  and  straw ;  and  the  claoss 
which  provides  what  shall  be  done  at  th«  renovil, 
that  is,  the  expiration  of  the  lease,  stipulating  thtft 
tbe  hay  and  straw  of  the  farm  *'  shall  always  be 
spent  on  tbe  ground."  If  the  expreaaion  had  baao, 
that  the  tenant  should  spend  it,  that  might  lead  to  a 
diflferent  construction.  Rosburghe  v.  Hokertton,  t 
Bligb,  156. 

The  provision  that  tha  tenant  shall  at  no  tiiM  sell 
or  ^ive  away  the  hay  or  straw,  is  ahfolutelj  iaiooia<i 
patible  with  the  supposition  of  a  right  in  the  taaamtv 
Ui  any  msoner,  to  eloign  thosa  sftidM  d«iti^  tfa« 
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iMt  yttr.  Stmble,  That  tba  express  words  of  the 
instrument  prevent  all  conjectures  as  to  any  inten- 
tion to  except  the  last  year  of  the  lease.  Roxbiirghe 
T.  Hobertsortt  2  Bligb,  156 — 67. 

A  tenant,  by  the  terms  of  bis  lease,  was  bound  to 
npbold  and  maintain  the  houses  let  in  sufficient 
tenaotable  condition  during  the  lease,  and  to  leave 
them  so  at  his  removal,  subject  to  a  special  provision 
that  the  timber  in  Uie  sub- tenants'  houses  should  be 
▼alaed  at  the  commencement,  and  at  the  expiration 
of  the  tack  ;  and  that  the  out-going  tenant  should 
pay,  or  receive  from  the  proprietor  or  in-coming 
tenant,  the  difference  in  value  at  those  respective 
times. 

Tlie  lease  contained  a  further  provision,  that  if 
the  tenant  should  build  an  additional  steading  dur- 
ing the  lease,  tlie  value  thereof,  at  the  expiration  of 
the  lease,  to  be  ascertained  by  arbiters,  at  that  time 
should  be  allowed  to  him.  Holding  under  this  lease, 
the  tenant  pulled  down  the  old  buildings,  and  built 
a  new  steading. 

It  was  d<pcided  on  appeal,  reversing  in  part  the 
judgment  of  the  Court  below,  that  he  was  not 
authorized  to  pull  down  the  old  buildings  without 
rebuilding  or  substituting  others,  in  their  place : 
that  the  knowledge  of  such  unauthorized  acts  without 
interference  on  the  part  of  the  landlord,  did  not 
conclude  him  on  the  principle  of  acquiescence, 
which  is  not  applicable  to  such  a  case  ;  but,  thst  the 
tenant  is  entitled  to  the  value  of  so  much  of  the  new 
steading  as  ought  to  be  considered  as  an  additional 
steading,  and  not  a  substitution  for  the  old  buildings, 
subject  to  the  provision  in  the  lease,  as  to  &e 
timber  in  the  sub-tensnts'  houses.  It  was  held  also, 
that  the  tenant  was  entitled  to  be  allowed  for  so 
ranch  of  the  new  buildings  as,  consistently  with  the 
former  finding,  he  was  entitled  to  have  an  allowance 
for,  according  to  a  valuation  to  be  fixed  at  the  tims 
of  removal,  and  not  according  to  actual  expenditure. 
Sinclair  v.  Gordon,  3  Jiligh,  SI. 

(D)  Covenants. 

What  are  usual  covenantt  is  a  question  of  fact  for 
the  jury,  and  not  a  question  of  construction  for  the 
Court.  Bennet  t.  Womack,  2  C.  &  P.  96.  [Ten- 
terden] 

The  phrase  '*  usual  covenants"  in  an  agreement 
touching  a  lease,  may  be  explained  by  reference  to 
the  nature  of  the  premises,  and  the  general  practice 
with  regard  to  leases  of  premises  of  that  descrip- 
tion. 

Accordingly,  where  an  agreement  was  for  an 
assignment  of  the  lease  of  a  public-house,  which 
was  described  as  bolden  at  a  certain  net  rent,  upon 
usual  and  common  covenants ;  and  it  appeared  that 
tlie  lease  contained  a  covenant  by  the  tenant  lo  pay 
the  land-tax,  sewers*  rates,  and  all  other  taxes,  and 
a  proviso  for  re-entry  if  any  other  business  than 
that  of  a  victualler  should  be  carried  on  in  thehousei 
and  it  appeared  that  a  considerable  msjority  of  pub- 
lic-house lesses  contained  these  provisions ;  it  wss 
lield,  that  they  were  fairly  described  in  the  agree- 
ment as  osual  covenants.  Benntt  v.  Womaek,  6 
Law  J.  'K.B.  175,  a.  c.  7  B.  &  C.  627,  s.  c  1  M.  & 
R.644. 

The  depotit  of  the  lease  of  a  house  as  a  security 
for  repayment  of  a  sum  of  money  lent  to  the  lessee, 
i$  pot  a  breach  of  a  covenant,  that  the  lassea  will 
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not  let,  set,  assign,  transfer,  set  over,  or  otherwise 
part  with  the  premises,  the  indenture  of  lease,  or  his 
interest  therein.  Doe  d.  Pitt  v.  Hogg,  2  Law  J. 
K.B.  89,  8.  c.  4  D.  &  U.  226,  s.  o.  1  C.  &  P.  160  : 
S.  p.  Doe  rf.  Pitt  V.  Laming,  1  R.  &  M.  36,  [Abbott] 
Covenant  by  a  lessee,  that  he  would  not  do  any 
act,  matter,  or  thing,  upon  the  demisi>d  premises, 
which  miglit  be,  grow,  or  lead  to  the  damage,  annoy- 
ance, or  disturbance  of  the  lessor,  or  any  of  h  is  tenan  ta, 
or  any  part  of  the  neighbourhood  ;  and  the  proviso 
for  re-entry  was,  that  the  lessee  should  not  permit 
any  person  to  inhabit  the  premises  who  should  carry 
on  certain  specified  trades  or  businesses,  (that  of 
licensed  victualler  not  being  one  of  those),  or  uny 
other  trade  that  might  be,  or  grow,  or  lead  to  be 
offensive,  or  any  annoyance  or  disturbance  to  any  of 
the  lessor's  tenants :  The  Court  determined,  that 
altliough  a  public-house  wss  opened  on  the  premises, 
yet  it  was  not  a  breach  of  the  covenant  or  proviso. 
Jones  V.  Thome,  1  Law  J.  K.B.  200,  s.  c.  1  B.  &  C. 
715. 

Several  engines,  and  otlier  fixtures,  used  in  min- 
ing and  smelting,  were  standing  on  the  premises  at 
the  date  of  the  demise,  which  engines  were  purchased 
by  the  in-coming  from  the  out-going  tenants,  and 
were  not  mentioned  in  the  general  words  of  the  de- 
mise, nor  in  the  clause  of  re-entry.  But  the  Icsiiees 
covenanted  to  keep  the  "said  engines*'  (the  word 
engines  not  having  occurred  before.)  in  good  and 
tenantable  repair,  and  the  aame  in  such  state  to 
yield  up  at  the  end,  or  other  sooner  determioatiou 
of  the  term.  The  lessor  covenanted  that  the  lessees 
might  remove  (at  the  end  of  the  term  or  sooner,  ex- 
cept ss  in  the  cases  snd  events  before  mentioned, 
in  any  of  which,  a  taking  in  execution  being  one, 
it  wss  made  lawful  for  the  lessor  to  re-enter,  as  into 
his  first  or  former  estate,)  all  such  engines,  &c.  as 
had  theretofore  been  erected,  and  all  such  as  should 
by  themselves  be  erected  for  carrying  on  the  smelt- 
ing business.  By  other  covenants,  the  lessees  under" 
took  to  build  an  engine  on  the  mining  premises ;  and 
the  lessor,  that  the  lessees  might,  at  any  time  during 
the  term,  or  within  twelve  months  after  the  expira- 
tion or  other  sooner  determination  thereof,  remove 
all  such  engines  as  Isst  mentioned,  unless  the  lessor 
should  wish  to  repurchase  the  ssme.  The  lessees 
built  one  engine,  and  part  of  another,  during  the 
term  :  Held,  that  upon  the  forfeiture  of  the  demise, 
by  the  taking  in  execution,  the  lessees  had  lost  their 
right  to  remove  any  of  the  fixtures,  and  that  they 
all  belonged  to  the  lessor,  such  being  the  intention 
of  the  parties.     Rex  v.  Topping,  M*Clel.  544. 

By  lease  executed  between  the  defendant  of  the 
first  part,  and  £  M  B  of  the  second,  premises  were 
demised  for  the  term  of  ninety-nine  years,  if  he 
£  M  B,  E  C,  and  £  P  M  ahould  live  so  long ;  subject, 
among  other  provisos,  to  a  condition,  that  if  £  M  B, 
hia  executors,  &c.,  should  at  any  time  thereafter, 
upon  the  death  of  any  or  either  of  the  life  or  lives, 
by  which  the  said  demised  premises  were  then  held, 
be  desirous  to  renew  his  estate  and  interest,  by 
adding  a  new  life  or  lives  in  lieu  of  the  person  or 
persons  so  dying,  and  should  give  notice  in  writing 
to  or  for  the  defendant,  his  heirs,  &c.  within  one 
year  next  after  the  death  of  any  or  either  of  the 
said  person  or  persons,  for  whose  life  or  lives  the 
said  premises  were  then  held,  then  in  suoh  case  the 
defendant,  his  heirs,  &o.  ahould  execate  a  good  and 
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sofficient  and  effectaal  lease  of  tbe  premises,  for  a 
new  term  of  ninety-nine  jears,  determinable  on  the 
death  or  deaths  of  such  lives  thereinbefore  mentioned. 
— Quare,  whether,  under  tbe  above  covenant,  it  is 
not  absolotelj  necessary  that  the  party,  claiming  to 
be  entitled  to  the  benefit  of  the  renewal,  ahouM  not 
be  able  to  shew,  that  a  claim  was  daly  made  within 
twelve  months  after  the  death  of  tbe  eettui  que  vie, 
who  died  first:— or  whether  the  covenant  may  not 
be  enforced  after  a  claim  of  renewal  made  within 
twelve  months  after  the  expiration  of  the  second 
life,  where  the  party  beneficially  entitled  to  the 
right  of  renewal  stated  in  his  bill  to  compel  perfor- 
mance of  the  covenant,  the  temporary  loss  of  the 
lease,  and  his  connoqoent  ignorance  of  the  covenant, 
•s  the  reason  why  application  was  not  made  witliin 
twelve  months  after  tbe  dropping  of  the  firot  life  : 
Held  to  be  a  question  which  involved  so  much  doubt, 
as  to  be  a  good  cause  for  not  dissolving  an  injunction 
obtained  to  restrain  parties  proceeding  in  ejectment 
Maxwell  v.  Ward,  1 1  Price,  3. 

Where  the  original  lessee  covenants  to  keep  the 
premises  insured,  and  afterwardsa  sublease  is  granted 
by  his  executor,  without  any  covenant  to  insure ; 
undisturbed  possession  under  this  sublease  for  twenty 
years,  will  entitle  a  Court  to  presume,  tliat  no  breach 
of  covenant  took  place  during  the  life  of  the  original 
lessee.  Montresorr,  Williams,  1  Law  J.Chanc.  152. 

Under  a  covenant  in  a  lease,  in  case  the  premises 
shall  be  burned  down,  that  tlie  lessor  will  rebuild 
and  replace  the  same  as  before  tbe  fire  happened, — 
it  wss  holden,  that  the  landlord  is  only  to  rebuild 
what  he  let,  and  not  bound  to  erect  everything 
which  the  tenant  had  built  during  his  tenancy. 
Loader  v.  Kemp,  se  C.  &  P.  376.  [Beat] 

By  lease,  lessor  demised  for  a  term  of  years  a 
piece  of  ground  at  a  fixed  annual  rent ;  the  tenant 
covenanted  not  to  build  on  the  land  without  the 
licence  of  the  lessor ;  the  lessor  covenanted  to  pay 
all  taxes  already  charged  or  to  be  charged  upon  or 
in  respect  of  the  demised  piece  of  g^und  during 
the  continuance  of  the  term.  At  the  time  when  the 
leaae  was  executed,  the  lessor  gsve  a  licence  to  the 
lessee  to  build  on  iJie  land  demised.  The  lessee  did 
build,  and  thereby  increased  the  annual  value  of  the 

E remises:  Held,  that  the  landlord  was  liable  upon 
is  covenant  to  pay  the  taxes  in  proportion  to  the 
rent  reserved,  and  not  to  the  improvcnd  value. 

The  tenant  compounded  for  his  taxes  under  the 
provisions  of  a  local  act,  and  in  consequence  of  such 
composition,  her  premises  were  aasessed  at  a  less 
annual  sum  than  the  improved  annual  value  :  Held, 
that  the  tenant  paid  taxes  in  respect  of  the  whole 
improved  annual  value,  and  that  the  landlord  was  to 
pay  that  proportion  of  the  taxes  paid  which  the  rent 
bore  to  such  improved  annual  value.  Watson  v. 
Home,  6  Law  J.  K.B.  73,  s.  c.  7  B.  &  C.  285,  s.  o. 
1  M.  &  R.  191. 

A  tenant  for  life  under  a  marriage  settlement  has 
a  power  to  grant  leases  for  any  term  or  number  of 
years,  determinable  on  three  lives.  He  grants  a 
lease  to  A  for  his  life,  and  those  of  his  two  sons 
absolutely,  covenanting  for  quiet  enjoyment,  for 
and  during  the  said  term,  without  interruption.  Ace. 
of  lessor,  his  heirs  and  assigns,  or  any  other  person 
claiming  under  him  or  any  of  hia  ancestors.  A 
dies,  and  the  defendant,  bis  eldest  son,  who  is  tenant 
ill  tail  under  the  lattbineiit,  evicts  the  plaintiff,  who 


is  the  eldest  son  and  heir  of  lenee,  tbe  third  eesfvi 
que  vie  being  still  living,  on  the  ground  that  the  lease 
wss  a  freehold  lease ;  whereas,  by  the  power,  only 
a  chattel  lease  could  be  granted.  In  an  action  on 
the  covenant  for  quiet  enjoyment,  contained  in  the 
lease,  it  was  held — First,  that  the  eviction  by  the 
tenant  in  tail  during  the  life  of  two  of  the  three 
eestuis  que  vie,  was  a  breach  of  the  covenant  for  quiet 
enjoyment  during  the  term :  and  secondly,  that  the 
term  granted  by  the  lease  and  referred  to  in  the 
covenant,  waa  intended  by  the  partiea  to  be  a  term 
to  continue  during  the  three  lives,  and  not  merely 
during  the  life  of  the  lessor,  though  thst  turned  out 
to  be  its  legal  operation.  Evans  v.  Vaughan,  3  Law 
J.  K.B.  217,  S.C.4B.&C.  26I.S.C.6D.&R.349. 

Where  a  covenant  is  againat  the  acts  of  particular 
persons,  it  extends  to  illegal  as  well  as  legal  acts 
performed  by  them  ;  therefore,  an  entry  on  the  lands, 
compelling  tenants  to  attorn,  and  depriving  the  per- 
son in  possession  of  the  title  deeds,  sre  breaches  of 
a  covenant  "for  quiet  enjoyment,"  against  all  claims 
whatsoever  at  law  or  in  equity.  FowU  v.  WeUk,  1 
Law  J.  K.B.  17,  ■.  c  1  B.  &  C.  f 9.  8.C.2  D.  &  R. 
133. 

A  granted  a  lease  of  certain  premises  to  B,  in 
which  waa  contained  a  power  of  re-entry,  if  B  or 
his  assigns  should  use  them  for  any  shop,  warehouse, 
or  for  csrrying  on  any  trade ;  B  granted  an  under- 
lease to  C,  with  the  usual  covenants  for  quiet  enjoy- 
ment, but  he  did  not  insert  in  it  sny  covenant  similar 
to  the  one  contained  in  the  original  lease,  shout 
carrying  on  a  trade.  C  underlet  it  to  D,  who,  being 
an  auctioneer,  openly  carried  on  bis  business  oo  the 
premises,  and  in  consequence  was  ejected  by  A  ;  C 
Drought  an  action  against  B  on  the  covenant  for 
quiet  enjoyment ;  but  the  Court  held  that  it  could 
not  be  maintained.  Spencer  v.  Marriott,  1  Law  J. 
K.B.  134,  s.  c.  ?  D.  &  R.  665.  s.  c.  I  B.  &  C.  457. 

In  sn  action  upon  a  covenant  for  quiet  enjoyment, 
an  assignee  who  has  converted  lands  assigned  to 
him  into  pleasure  grounds,  and  haa  erected  build- 
ings on  them,  cannot  recover  the  value  of  the  im- 
provementa,  unless  the  special  damage  is  stated  in 
Iris  declaration  specifically.  Qutn-e,  whether  jf  so 
stated  he  could  recover.  Leieit  v.  Campbell,  8  Taunt. 
715. 

(E)   ASSIONMBNT. 

An  agreement  to  assign  a  lease,  is  sufficient  evi- 
dence to  support  a  count  in  a  declaration  for  money 
promised  to  be  paid,  on  an  agreement  to  procure  a 
lease.  Boone  v.  Mitchell,  1  l4iw  J.  K.B.  25,  a.  c.  1 
B.  &  C.  18. 

Unless  an  assignee  of  a  lease  is  ezpres4y  named 
in  the  lease  as  a  covenantor,  he  ia  not  liable  to  the 
original  leaser  for  a  breach  of  covenant  not  running 
with  the  land.     Grey  v.  Cuthbertum,  2  Chit.  482. 

Although  a  lease  has  been  sssigned,  yet  if  the 
lessee  covensnt  for  himself  and  his  assigns  abso- 
lutely to  repair  without  qualification,  he  ia  bound  to 
repair,  notwithstanding  the  premises  are  dmtroyed 
by  fire.     Bullock  v.  Dommitt,  2  Chit.  608. 

Semble,  that,  in  a  declaration  charging  tbe  assig- 
nee of  a  lease  st  the  suit  of  the  lessor,  tbe  entry  of 
the  lessee  is  a  material  averment,  and  traversable. 

In  a  declaration  by  the  executora  of  one  of  aeveral 
lessors,  against  the  assignee  of  the  lease,  it  is  neces- 
sary for  the  plaintiffs  to  shew  what  estate  their  let- 
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tetor  bad  in  tbe  pmniiM,  althoagh  the  ooTenant  was 
with  their  testator  alone ;  for  tbe  assignee  is  chsrge« 
ahle  only  bj-  reason  of  the  privity  of  estate,  end  not 
by  reason  of  any  privity  of  contract.  Wiggint  t. 
MasMan,  6  Law  J.  K.B.  93. 

The  assignee  of  part  of  leasehold  premises  is  not 
liable  to  the  covenants  in  the  lease,  except  in  respect 
of  the  psrt  which  is  assigned  to  him. 

But  the  lessor  may,  in  the  first  instance,  sue  such 
an  assignee  in  respect  of  the  whole ;  and  the  assig- 
nee must,  by  his  plea,  shew  thst  his  liability  is  con- 
fined to  the  particular  part. 

And  if,  as  to  that  part,  he  is  joint  tenant  with 
others,  who  are  not  joined  in  the  action,  he  cannot 
avail  himself  of  that  non-joinder,  except  by  plea  in 
abatement.  Merceron  v.  Dnwson,  4  Law  J.  K.B. 
211,  s.  c.  5  B.  &  C.  479.  s.  c.  8  D.  &  R.  264. 

An  action  on  a  covenant  for  quiet  enjoyment  may 
be  maintained  by  tbe  assignee  of  an  assignee  of  a 
lessee  of  a  term  for  years,  entered  into  by  the  lessee, 
with  the  first  assignee  end  his  assigns,  upon  the  as- 
signment of  the  term  to  him.  Lewtt  v.  CampbeU, 
8  Taunt.  715. 

Under  an  agreement  for  a  lease,  containing  a 
covenant  against  slienatioo,  and  a  proviso  for  re- 
entry for  breach  of  the  covenant,  the  lessee,  sfter 
having  been  in  possession  for  msny  years,  conveyed 
mil  his  property  to  trustees,  for  the  benefit  of  his 
creditors,  and  subsequently  a  commission  of  bank- 
rupt issued  against  him,  and  he  was  found  bankrupt 
On  tbe  trial  of  an  ejectment  at  law,  it  was  held,  that  tbe 
deed  was  an  act  of  bankruptcy,  and  void  ;  and  that 
it  did  not  operate  as  a  valid  assignment  of  the  lease, 
and  was  therefore  no  forfeiture.  On  a  bill  by  tbe 
assiguees  for  tbe  specific  performance  of  tbe  agree- 
ment, the  Court  decreed  that  the  assignees  were 
entitled  to  a  lease,  according  to  the  agreement,  on 
perionally  entering  into  those  covenants  which  the 
bankrupt,  if  aolvent,  would  have  been  bound  to 
«nter  into.     Powell  v.  Lloyd,  2  Y.  &  J.  572. 

(F)  Renewal. 

A  covenant  for  perpetual  renewal,  does  not  entitle 
tbe  lessee  to  a  similar  covenant,  from  assigns  of  the 
land  in  subsequent  lessee.  The  subsequent  leases 
ought  to  contain  a  recital  of  the  original  covenant. 
Goiwrfier  and  Company  of  Ccpper  Minei  y.  Beach,  1 
Law  J.  Chanc.  84. 

Covenant  in  a  lease  for  s  perpetusl  renewal,  upon 
notice  within  one  year  neit  after  the  death  of  any  or 
either  of  the  life  or  livee;  informal  notice  about  five 
years  sfter  the  dropping  of  the  first  life,  with  sn 
allegation  of  sccident,  and  iffnoranoe  of  rights;  and 
1  regular  application  after  the  determination  of  the 
second  aod  third  Uvea,  both  within  one  year : — lessee 
held  not  entitled  to  a  renewed  lease,  determinable 
on  either  three  or  two  lives,  with  a  similar  covenant, 
but  bill  retained  for  a  3*ear,  with  liberty  to  bring  an 
notion  at  law.  Maxwell  ▼.  Ward,  1  M'CIel.  &  Y.  458. 

A  lessee  who  baa  the  nower  of  renewing  his  term 
upon  giving  six  months  notice  of  his  intention  so 
to  do  before  its  expiration,  by  his  preparing  a  new 
lease,  &c.  cannot,  though  he  give  notice  of  such  his 
intention,  demise  the  premises  to  a  third  person, 
beyond  the  expiration  of  the  first  term,  unless  be 
bas  prepared  a  new  lease,  and  has  endesvotired  to 
get  it  executed.     Maekay  v.  Maekreth,  2  Chit.  461. 

A  testator  being  possessed  of  a  leasehold,  subject 


to  a  nominal  yearly  rent,  under  an  ecclesiastical 
corporation,  (who  were  not  bound  to  renew,  but 
were  in  the  habit  of  renewing  every  fourteen  years, 
upon  the  payment  of  fines,  leases  of  houses  held 
under  them,)  bequeathed  it  to  A  for  life,  subject  t6 
the  psyment  of  all  fines  end  rents  as  Uiey  became 
due,  yearly  and  for  every  year,  and  after  the  death 
of  A,  to  B  absolutely  :  Held,  that  A  was  not  bound 
to  renew  tbe  lease  (furing  her  life.  Capel  v.  Wood, 
3Law  J.  Chanc.  91. 

The  renewal  of  a  lease  upon  the  terms  contained 
in  an  award,  which  had  been  twice  enforced  by  the 
Court,  was  again  enforced.  The  Attorney  General 
y.  Clementt,  1  Turn.  58. 

(H)  Forfeitore. 

A  demise  may  contain  a  clause  of  forfeiture, 
although  it  be  not  under  seal ;  and,  therefore,  where 
by  demise,  not  under  seal,  it  was  stipulated  and 
conditioned  that  the  tenant  should  not  underlet,  it 
was  held,  that  underletting  incurred  a  forfeiture. 
Doe  d.  Henniker  v.  Watt,  6  Law  J.  K.B.  185,  s.  e. 
8  B.  £c  C.  308. 

Qu€tre — As  to  the  construction  of  a  proviso  in  i 
lease,  that,  in  certain  events,  tbe  lease  shsll  cease 
end  be  void,  and  the  lessor  msy  re-enter.  Dakm 
y.  Cape,  2  Russ.  170. 

Tt  was  covenanted  that  the  lessor  should  re-enter 
if  the  premises  should  be  extended  or  taken  in  exe- 
cution. An  extent  at  the  suit  of  the  Crown  having 
issued  against  the  teuant,  and  the  lessee^s  interest 
seized  : — It  wss  holden  to  amount  to  a  forfeiture. 
Rei  y.  Tipping,  M*CleI.  544. 

A  lease  contained  two  conditions  of  re-entry,  the 
one,  that  if  the  yearly  jent  waa  in  arrear  and  unpaid 
thirty  days  sfter  it  became  payable ;  the  second  was, 
in  case  the  3*early  rent  was  not  paid  at  Lady-day 
and  Michaelmas :  Held,  that  the  landlord  had  a  right 
to  re-enter  on  non-payment  of  each  half  year's  rents 
Held  also,  that  the  former  clause  only  contained  the 
description  of  the  amount  of  the  rent  to  be  annually 
paid.     Doe  d,  Rudd  v.  Golding,  6  B.  Ma  231. 

Where  a  lease  is  declared  to  be  void,  in  case  the 
tenant  shall  commit  waste  to  s  certain  amount,  the 

aueation  of  waste  to  thst  amount  should  be  left  to 
lejury. 

And  the  lessor  cannot,  in  snob  a  case,  claim  to  re* 
enter,  merely  because  part  of  the  buildings  have 
been  pulled  down  and  substituted  by  others  sgainst 
his  consent :  the  question  of  wsste  to  the  specified 
smount  must  still  be  left  with  the  jury.  Doe  d» 
Darlington  v.  Bond,  5  Lew  J.  K.B.  68,  s.  o.  5  B.  & 
C.  855,  s.  c.  8  D.  &  R.  738. 

A  corporation,  by  agreement  under  their  common 
seal,  dated  24th  July  1811,  covenanted  with  £  to 
grant  him  a  building  lease  of  certain  ground,  for 
ninety-nine  years,  as  soon  as  certain  houses  were 
finished  thereon.  £  proceeded  to  build  the  houses, 
and  on  tbe  21at  January  1812,  obtained  a  licence 
from  the  corporation  to  build  a  particular  house  as  i 
baker's  shop,  which  he  proceeded  with  accordingly, 
but  put  in  no  shop-front,  the  space  left  for  it  being 
boarded  up.  On  30th  December  1812,  the  corpora- 
tion, according  to  their  agreement,  granted  a  leaae 
to£,  containing  a  covenant  by  him,  not  to  cut,  maim, 
or  injure  any  of  the  principal  timbers  or  walls  of  the 
demised  premises,  nor  to  convert,  use,  or  occupy 
them  into  or  for  any  shop,  &c.  without  the  preyions 
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tona&ni  in  wrifSog  of  the  1«taoii,  their  snoeeMori, 
&e. ;  and  alao  a  proviso  for  re-entry  oo  any  breeeh 
of  coTenant  In  1814,  the  house,  which  had  beefi 
left  unfinished,  was  completed  by  E  as  a  prirate 
boQse.  the  space  intended  for  the  shop-front  being 
filled  up  with  a  brick  wall,  in  which  two  windows 
were  left  The  house  was  occupied  as  a  private 
dwelling  till  October  1829,  when  £  took  out  the  last- 
mentioned  brick  wall,  and,  placing  a  shop  window 
in  its  place,  commenced  the  business  of  a  baker  there. 

Held,  a  breach  of  eovenant,  by  which  a  forfeiture 
was  incurred ;  and  that  the  original  licence  to  build 
tb^  bouse  as  a  btJrer^s  shop  had  no  operation  as  such, 
after  the  lease  executed  containing  the  above  core* 
nants.  '  Doe  d.  Foundling  Hotpiiml  ▼.  Evam,  4  Law 
J.  K.B.  231. 

A  forfeiture  cannot  be  enforced  in  respect  of  an 
act,  which  of  itself  might  work  a  forfeiture,  but 
which,  by  a  subsequent  act,  is  rendered  void.  Thus, 
where  a  lease  contained  a  clause  of  forfeiture  in  ease 
tbe  ti'nant  should  assign  that  lease,  and  the  tenant 
did  assin  it  to  trustees,  for  the  benefit  of  his  credi- 
tors, and  upon  this  deed  (treated  as  an  act  of  bank* 
nptcy),  a  commission  issued  against  the  tenant; — 
it  was  held,  that  this  assignment,  turning  out  to  be 
▼Old,  was  not  sufficient  to  entitle  the  landlord  to 
enforce  it  as  a  ground  of  forfeiture.  Dot  v.  Lloyd, 
4  Law  J.  K.B.  159. 

If,  in  ejectment  against  the  assignee  of  a  tenant, 
on  a  forfeiture  of  a  lease  by  breach  of  covenant,  it 
appeara  tliat  the  landlord  so  acted  as  to  induce  tbe 
tenant's  assignee  to  believe  that  the  latter  was  doing 
all  that  he  ought,  the  landlord  cannot  recover,  al- 
though the  covenants  be  actually  broken,  and  there 
be  neiiher  a  release  nor  a  dispensation  on  the  part  of 
the  landlord.  Doe  d.  Knight  v.  Rowe,  1 R.  &  M.  343, 
a.  0.  t  C.  &  P.  «46.  [Abbott] 

Where  tbe  lessor  of  plaintiff  had  demised  the  pre- 
mises, with  a  right  of  re-entry,  if  the  buildinga  were 
not  finished  within  a  month ;  and  tbe  lessee  imme- 
diately after  assigned  the  premises,  in  trust,  to  se- 
cure an  annuity  to  defendant,  tbe  buildings  not  being 
completed  within  the  month,  tbe  lessor  advised  the 
defeadant  to  take  the  premises  and  finiah  tbe  build- 
ings, upon  which  he  purchased  the  original  lessee's 
interest,  and  proceeded  with  them,  but  they  were 
never  completed  ;  and  npon  objections  that  there 
was  a  waiver  of  the  forfeiture  after  it  had  accrued ; 
Held,  that  if  the  defendant  had  not  any  previous  in- 
terest in  the  premises,  and  had  been  induced  by 
the  lessor's  advice,  given  after  the  forfeiture,  to  pur- 
chase the  lease,  he  could  not  have  insisted  on  the 
forfeiture ;  but  the  expression,  "  take  the  premises," 
clearly  referring  to  an  interest  then  existing,- — ^the 
defendant  not  having  complied  with  the  condition, 
M»uld  not  defeat  the  plaintifTs  right  of  entry.  Doe 
d.  Sore  ▼.  Ekin$,  1  R.  &  M.  29.  [Abbott] 

Where  the  defendant  took  land  under  a  building 
Hase,  and  covenanted  to  build  and  complete  certain 
bouses  within  a  year,  but  failed  to  do  so :  Held,  that 
this  was  a  forfeiture,  and  was  not  waived  by  his 
baring  caused  workmen  to  be  employed  in  finishing 
them  sfter  that  time.  Doe  d.  Kentington  r.  firfiMf- 
ify.  5  Law  J.  C.P.  3. 

If  rent,  which  has  grown  due  after  a  fbrfeitore, 
be  accepted  by  the  landlord,  with  a  knowledge  of 
tbe  fori eitui^,  such  acceptance  is  a  revival  of  the 
tease,  thoogh  the  clause  which  gives  tbe  forfeiture 


dedate,  that,  by  the  aet  In  qnestlOii,  tfa*  teste  itbtl 
be  absolutely  *'  void."  ArmAjf  r.  Woodward,  5  Law 
J.  K.B.  199.  s.  e.  6  B.  &  C.  519. 

But  a  rsceipt  of  rent  after  an  ejectment  braoght  on 
a  forfeiture,  is  no  waiver  of  siieh  forfeitate.  Dee  d. 
Jfyreeraft  r.  Meux,  1  C.  &  P.  346.  [Abbott] 

(K)  Pleading. 

If  tbe  deelaratioo  sets  out  the  legal  operation  and 
effect  of  the  demise,  it  is  suflident.  WiUim  r.  Brasi- 
Ml,  1  Y.  &  J.  t. 

In  covenant  by  a  devisee  against  the  assignee, 
on  a  lease  by  the  testator,  the  dedaratioD  alleged 
generally  that  the  testator  waa  seised,  but  did  not 
say  of  what  estate.  On  motion  in  arrest  of  judgment 
—-Held,  that  the  ambiguity  was  cured  by  tbe  ver* 
diet,  karrii  v.  BeatMrii,  6  Law  J.  C.P.  149,  s.  c.  4 
Bing.  640,  s.  c.  1  M.  &  P.  633. 

If  a  plaintiff  avers,  that  be  became  at  a  paitieuh^ 
time  well  entitled  to  certain  premises,  the  Court, 
upon  demurrer,  will  intend,  that  he  became  weU 
entitled,  not  merely  equitably,  but  also  legally. 
HagUy  V.  Weti,  3  Law  J.  Chanc.  63. 

That  which  is  etcepted  in  a  lease,  does  not  pass 
to  tbe  lessee  at  all ;  but  where  tbe  lessor  reserves  i 
right  to  do  certain  acts  in  respect  of  the  deaaised 
premises,  he  must,  in  pleading,  set  out  the  terms  of 
the  reservation,  and  of  the  instrument  by  which  it 
was  created.     Fancy  v.  Scott,  6  Law  J.  K.B.  305. 

A  declaration  in  covenant,  for  not  repairing  cer- 
tain premises,  stated,  that  the  plaintiff  demised 
eertain  premises,  with  tbe  apporteiiattces,  (except  as 
therein  excepted)  to  bold,  &c,  except,  &c.,  for  the 
term  of  twelve  years,  except  the  last  day  tfiereof : 
the  lease  being  produced  in  evidence,  in  support  of 
tbe  declaration,  was  found  to  contain  no  exoeption 
of  any  part  of  the  premises,  but  only  an  exception  of 
the  last  day  of  the  term :  Held,  after  verdict,  to  be 
an  immaterial  variance.  WilUamt  v.  Boyke,  11  Mee, 
64f ,  8.  c.  2  B.  &  B.  395. 

Plaintiff  demiaed  to  J  W,  certain  premises,  to  hold 
from  tlie  29th  of  September  1809.  for  eleven  years ; 
and  J  W  covenanted  that  be  would  not  sell  from  the 
premises  any  of  the  straw  which  during  tbe  term 
should  grow  upon  the  premises,  save  and  except 
Wheat-straw  and  rye-straw,  or  sell  any  dung  which 
should  arise  from  the  said  pramises ;  and  that,  ftxt 
every  load  of  hay ,  wheat-atraw,  and  tre-stlraw,  which 
should  be  sold  from  the  premises  during  the  term, 
J  W  should  bring  to  the  premises  one  cartload  of 
dung,  or  other  manure ;  and  tbeplaiotiffeovenattted 
that  J  W  sliould  use  the  bams,  &e.  ita  the  last  year 
befon  the  end  of  the  term,  until  the  1st  of  May  nett 
after  the  exipiration  of  the  same,  without  paying  aby 
rent,  he  leaving  all  the  muck,  &c.  arising  from  suA 
com,  fn,  fbr  the  use  of  the  person  entitled  to,  &c. 

Brsach— First,  that  during  the  lease,  and  befbrs 
the  1st  of  May  18«1 ,  to  wit,  on  the  30th  of  Septem^ 
ber  1820,  J  W  did  sell  and  convey  away  from  Ae 
pmmises  a  laige  quantity  of  straw,  not  befng  wheat 
or  tye  straw,  which  grew  npon  the  farm  ; — sacOttd 
and  third  breaches  similar  to  the  first ;  and,  fourth, 
that  J  W  did,  during  the  term,  to  wit,  on  tbe  30th 
of  September  18t0.attd  befbrethe  let  of  May  I82l, 
remove  offend  from  tbe  premises,  large  quantities 
of  hay,  wheat  and  rye  Straw,  which  had  growta  on 
the  prsmises  during  the  term,  yet  he  did  not  hnx^ 
baek  a  load  of  dmig  for  eaeb  lotd  oTbey  and  Miiw ; 
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tttd,  fifth,  lliit  tltfioagb  J  W  htd  ih«  om  of  the  hahii 
imtil  the  let  of  Mar,  tsd  thoogh  a  greet  qaentity  of 
etnw,  haj,  frc.  didgrow  &c.,  jetbedid  ootleaTethe 
Muiie  upon  the  premieee  ft>t  the  use  of  the  pereoua 
entitlea  to  the  seid  leaaej— Pleas  to  the  first,  second^ 
sod  third  breach,  denying  that  J  W  did  the  acts 
alleged.  Fourth  plea,  to  remoying  off  by  J  W 
daring  the  term  from  the  iatd  premises,  the  qufeh- 
tities  of  hay,  &c. ;  that  J  W  did  bring  to  the  said 
premises  one  load  ofdong  fsr  every  load  of  hay,  &c. ; 
and  demurrer  to  the  reaidae  of  the  fourth  breach. 
Fifth  plea,  that  J  W  did  lea? e  the  qusntities  of  dung. 
&c.  according  to  the  indenture.  Sixth,  a  release  oF 
ill  ceases  of  action,  clftims,  &e.,  except  such  claim 
as  plaintiff  had  in  respect  of  J  W  not  bringing  back 
to  the  premises,  dung,  &c.  for  the  hay,  ftc.  removed 
•fter  the  t9th  of  September  iStO,  Demurrer  and 
joinder  therein :  Held,  first,  that  the  whole  of  the 
iburth  breach  was  answered  by  the  plea  thereto; 
and  that,  consequently,  the  demurrer  to  the  residue 
could  not  be  supported ;  and,  second,  that  the  true 
construction  of  this  instrument  is,  that  the  term  was 
not  to  end  for  every  purpose,  until  the  first  of  May 
18f  I,  the  release  is  not  then  tber^re  an  answer  to 
lU  demands  in  the  fourth  breach,  for  acts  done  dur» 
ing  the  term,  for  it  is  eipresaly  limited  to  such  as 
were  done  before  the  29th  of  September ;  con- 
•equently,  as  the  plea  does  not  answer  all  it  pro- 
fesses to  answer,  it  is  altogether  bad.  Saint  Germaim 
V.  Willan,  «  B.  &  C.  yi6,  s.  e.  S  D.  ft  R.  441. 

A  lease,  dated  the  t9th  of  September  1808,  by  the 
plaintiff  to  one  Todhunter,  for  fourteen  years,  con- 
tained a  covenant  to  paint  outside  twice  in  oil,  at 
two  different  periods  in  every  seven  years  of  the 
term,  at  equal  intervals,  and  to  paint  inside  in  like 
manner  once  m  the  course  of  each  seven  years  of  the 
■aid  term.  The  lease  was  assigned  to  the  defendant 
on  the  S4th  of  June  1811.  Declaration  alleged  that 
the  defendant  continued  in  possession  to  the  end  of 
the  term— vis.  to  the  S9th  of  September  162«.  and 
that  the  defendant  did  not  paint  outside  twice  in  oil 
at  two  different  periods  in  each  seven  years  of  the 
term,  at  equal  intervals ;  and  that  he  did  not,  in  like 
manner,  paint  inside  once  in  the  course  of  each  seven 
years  of  the  term.  Plea  to  that  part  of  the  breach 
Irhich  charged  the  not  painting  outside  according  to 
the  covenant — that  the  lease  came  by  assignment  to 
defendsnt,  after  the  first  two  yeara  and  half  of  the 
term,  vis.  on  the  24tb  of  June  1811 ;  that  the  de- 
fendant, before  the  end  of  the  first  ten  yesrs  snd  a 
quarter  of  the  said  terao,  fi*.  on  the  f9th  of  Sep- 
tember 1818,  assigned  to  C  A,  snd  that  defendant, 
before  such  assignment,  viz.  on  the  1st  of  October, 
1811,  painted  the  outside,  and  again  on  the  Ist  of 
August  1818,  painted  the  ontiiide,  as  required  by  the 
covenant, — was  held  bad  on  demurrer,  for  not  shew- 
ing when  the  original  lessee  painted  the  outside,  so 
as  to  enable  the  Court  to  judge  whether  the  paintings 
Which  took  place  were  done  at  doe  ioterrals,  so  ss 
to  afford  a  sufficient  and  equal  interval  for  the  fourth 
painting.  Plea  as  to  the  not  painting  inside — that 
the  lesse  csme  by  sssignment  to  defendant  on  the 
f4th  of  June  1811,  and  that  he  assigned  it  to  C  A, 
on  the  39th  of  September  l818,~held  good  on  de- 
murrer, for  the  covenant  to  paint  at  equal  intervals 
did  not  extend  to  the  inside  painting,  and  it  did  not 
appear  from  the  declaration,  that  the  original  lessee 
hid  not  painted  the  inside  befDre  the  anigoment  to 


d€iettdast.io  that  (helallter  would  not  be  obliged  to 

Sunt  again  inside  before  his  assignment  to  C  A. 
roomt  V.  Winter,  5  Law  J.  K.B.  l9l. 

In  an  action  of  covenant  by  tenants  in  common, 
for  not  repsiring  a  messuage,  the  defendants  pleaded 
that  the  lessee,  after  the  demise  to  him,  and  prior  to 
the  breach  complained  of,  had  purchased  the  interest 
of  one  of  the  lesson,  whereby  the  lessee  became 
tenant  in  common  of  the  premises  with  the  plaintiffli; 
on  general  demurrer,  this  plea  was  held  ill,  and  that 
the  action  was  properly  brought  Gatet  v.  Cole,  5 
B.  Mo.  554. 

A,  who  was  lessee  of  a  farm,  covenanted  with  B, 
his  lessor,  to  convey  and  carry  all  such  materials  as 
should,  at  any  time  dnring  the  continuance  of  the 
term,  be  required  in  erecting  a  certain  thrashing 
mill,  which  mill  B  covenanted  with  A  to  erect 
during  the  continusnte  of  the  said  term,  for  the  use 
of  the  said  A ,  and  the  occupiers  of  an  adjoining  farm ; 
B  pleaded,  first,  that  within  a  reasonable  period  from 
the  date  of  the  deed,  and  dnring  the  continuance  of 
the  term,  he  began  to  provide  the  necessary  mate- 
rials for  erecting  the  mill ;  snd  whilst  it  was  in  pro- 
secntion,  A  desired  him  not  to  erect  the  same,  but 
to  refrain  from  so  doing  until  he  should  be  requested 
by  A ;  and,  lastly,  a  plea  of  leave  and  Hoenoe  during 
the  term.  Upou  specisl  demttrtst,  it  Wasi  held,  that 
both  these  pleas  were  insufficient.  Cerdtoent  v. 
Hunt,  8  Taunt.  596,  s.  c.  2  B.  Mo.  660. 

To  a  declaration  for  not  using  premises  in  a  hus- 
bsndlike  manner,  a  plea,  that  the  fences  became 
out  of  repair  by  natural  decay,  and  that  there  was 
not  proper  wood  which  defendant  had  a  right  to  cut 
for  repairing  the  ssme,  and  that  the  plaintiff  ought 
to  have  shewn  that  there  was  proper  wood  for  the 
purpose,  which  he  neglected  to  do,  without  averring 
a  request  to  plaintiff,  or  a  cnstmn  of  the  ooimtiy  in 
this  respect,  is  untenable.  Whitfield  v.  Weedan,  2 
Chit.  685. 

Action  for  a  breach  of  covenant  for  quiet  enjoy- 
ment. The  plaintiflTs  assignee  of  the  lease  was 
evicted,  and  himself  pnt  to  costs;  in  an  action 
against  him  by  the  assignee  for  the  eviction,  he 
must  shew  by  whom  the  assignee  was  ericted; 
hence,  therefore,  stating  generally  that  a  third  per- 
son was  seised  in  fee  of  the  premises,  snd  that  the 
assignee  was  evicted,  is  sufllcient.  SemMe-—Vn^n 
the  word  "  demise,"  the  lessee  may  maintain  an  ac- 
tion of  covenant  against  the  lessor,  for  not  baring 
sufficientpower  to  demisefor  the  whole  tertn,  whereby 
plsintiff  Was  put  to  expense  in  procuring  a  better 
title  for  the  whole  term.   Fraier  v.  Skey,  f  Chit.  646. 

(L)  Evidence. 

The  inrolment  of  a  lease  under  the  1  &  2  Geo.  4, 
0.  52,  s.  8,  does  not  dispense  with  proof  of  the  exe- 
cution of  the  instrument.  Jenhim  v.  Biddulph,  1 
R.  &  M.  339.  [Best] 

An  heir*at>Iaw  producing  a  lease  granted  by  an 
ancestor,  under  whom  he  claims,  although  it  ia  to  bo 
used  as  evidence  against  his  right,  is  estopped  fhnn 
disputing  the  due  execution  of  the  instrument  Doe 
d,  TindaU  v.  Hemming,  «  C.  &  P.  469.  [Bayley] 

In  an  action  for  rent  of  land  verbally  let,  on  the 
same  terms  as  the  former  tenant's  lease,  such  lease 
must  be  produced  properly  stamped.  Turner  v. 
Power,  1  M.  &  M.  131.  [Tenterden] 

A  lessee,  who  executes  the  counterpart  of  a  leafte. 
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cannot  dUpnto  its  admistibilitj-  in  evidence,  or  im* 
peach  its  Talidity,  upon  the  ground  of  the  orij^inal 
not  being  properlj  ecamped.  Paul  y«  Metfc,  S  Y.  & 
J.  116. 


LEATHER. 

A  declaration,  in  an  action  agsinat  the  defendant, 
on  the  1  Jac.  1,  o.  ft,  a.  38,  for  having  in  hia  honae, 
in  &c.,  within  &c.,  two  bidea  of  leather  before  thejr 
bad  been  aealed  at  Leadenhall,  &c.  was,  on  motion 
in  arreat  of  judgment,  bolden  aufficient.  RntteU  qui 
tarn  T. ,  f  Ken.  S73,  a.  c.  1  Burr.  497. 


LEGACY. 


[See  Executor  and  Administrator,  and  Will.] 

(A)   CONSTROCTION  OP,  IN  GENERAL. 
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(A)  Construction  of,  in  general. 

A  testator  directa  that  hia  tmsteea  shall  atand 
poaaeiwed  of  a  certain  aum  of  stock,  upon  truat  for 
D,  until  D  aball  have  attained  hia  age  of  yd  jean, 
with  a  direction  that  tbey  shall  tranBf«*r  the  atock 
to  D  aa  aoon  aa  tliey  in  their  discretion  think 
proper,  and  that  it  shall  sink  into  the  residue,  which 
IS  ffiven  over  in  case  D  diea  without  lawful  iaaue 
befon*  hereceivea  the  bequeat :  Held,  that  the  right 
to  the  dividenda  which  accrue  before  D  haa  attained 
his  age  of  t5  jeara,  or  haa  had  a  transfer  made  to 
him,  ia  auspended  to  go  finally  along  with  the 
capital.  Gordon  v.  Rutherford,  2  Law  J.  Chanc.  50. 

A  testator  bequeathed  5,500/.  stock  to  trustees, 
upon  trust,  to  pay  the  dividends  to  his  aon  for  life, 
and  in  caae  he  should  marry  any  woman  with  a 
fortune  of  1000/.  that  the  stock  should  be  settled  on 
her,  and  the  issue  of  such  marriage ;  and  in  caae  of 
hia  aon 'a  death,  leaving  no  iaaue  of  his  body  law- 
fully begotten,  be  gave  the  atock  over  to  various 
persons ;  and,  finally,  he  bequeathed  the  reaidue  to 
A :  The  testator's  fuo  married  a  woman  who  had 
not  a  thousand  pounds  fortune,  and  died  leaving 
iaaue: 


Held,  that  the  words,  "in  caae  of  bis  aon'a 
death,  leaving  iaaue,"  could  not  be  construed,  in 
caae  of  hia  aon'a  death  leaving  tueh  iasue ;  and  that 
tlie  bequeat  over  did  not  take  effect.  Androt  v. 
Ward,  4  Law  J.  Chanc.  98,  a.  e.  1  Ruaa.  S60. 

That  the  aon  did  not  take  a  quati  eatate  tail  in 
the  fond : 

^That  the  iaaue  of  the  aon  did  not  take  aay  intoraat 
under  the  bequeat : 

That  the  atock,  aa  not  apecifically  diapoaed  of, 
fell  into  the  reaidue,  and  belonged  to  the  reaiduaiy 
legatee.  Green  t.  IVard,  4  Law  J.  Cbano.  99,  a.  c 
1  Ruaa.26t. 

A  teatator,  after  giving  two  annuitiea  and  aome 
legacies,  devises  all  the  reat,  reaidue  and  remaindei 
of  his  freehold,  copyhold,  and  leaaehold  eatatea,  and 
all  his  atock,  utenaila,  farming  implementa,  and  the 
reat  of  his  real  or  peraonal  property,  to  trusteea 
upon  trust  for  his  four  children,  and  directa  them 
to  carry  on  hia  farming  trade  for  the  benefit  of  tboae 
children  :  Held,  that  the  annuitiea  and  legacim  pre- 
ceding the  deviae  of  the  reaidue  of  the  freeholds, 
&c.  are  charged  upon  the  freeholds  and  copyholda. 

SembU,  The  bequeat  of  the  atock,  &c.  is  specific 
The  troateea  could  not  carry  on  the  farming  busineas 
at  the  riak  of  legateea.  'Cole  v.  Turner,  6  Law  J. 
Chanc.  101. 

A  teatator,  beginning  hia  will  by  ezpreaaing  an 
intention  to  give  the  bulk  of  hia  property  to  two  of 
hia  aiatera,  gave  them  only  a  life  intereat  in  the 
greater  part  of  it ;  and  afWr  giving  legacies  to  others 
of  his  sisters,  be  expressed  his  wish .  that  A ,  and 
bia  the  testator's  servant  B,ahould  be  hia  executors, 
and  that  B  ahould  live  with  his  two  aistera,  and 
take  care  of  them  and  their  property ;  and  by  a 
codicil,  he  directed  that  the  intereat  of  300iL  ahould 
be  paid  to  B  half-yearly,  aa  wagea  for  taking  care 
of  bis  two  aiatera  ;  and  that,  after  the  death  of  B 
and  bis  two  aiatera,  the  SOOL.ahould  be  paid  to  P : 
Held,  that  the  legacy  given  to  B  by  the  codicil,  waa 
not  a  legacy  given  to  her  for  her  care  and  trouble, 
ao  aa  to  convert  her  into  a  truatee  of  the  reaidue  for 
the  next  of  kin,  but  that  A  and  B,  in  their  character 
ofezecutora,  took  the  reaidue  beneficially.  That 
after  the  death  of  the  two  aiatera,  though  the  aer- 
vices  for  which  the  legacy  waa  given  as  wages  oouhi 
no  longer  be  performed,  B  would  be  atill  entitled  to 
the  interest  of  SOOL  during  her  life.  Daweon  v. 
Thome,  3  Ruaa.  S35. 

A  being  posaeased  of  a  leaae  of  a  manor,  landa, 
and  hereditamenta  for  21  yeara,  granted  by  the 
warden  of  an  boapital,  asaigned,  by  hia  marrisge 
aettlement,  the  premiaea  and  aU  hia  intereat,  benefit, 
and  advantage  of  renewal  therein,  &e.  to  trusteea, 
upon  truat,  out  of  the  rente  and  profits,  to  pay  the 
rents,  perform  the  covenanta,  raise  a  competent  aum 
for  renewing  the  leaae  from  time  to  time  aa  ahould 
be  cuatomary,  and  renew  the  leaae  accordingly  ;  and, 
subject  thereto,  to  pay  the  rents  to  A  during  hia 
life,  and,  after  bia  death,  to  atand  poaaeased  of  the 
leaaehold  premisea  on  certain  trusts  for  the  sons  of 
the  marrisge,  and,  on  fulure  of  thoee  truata,  for  A 
abaolutely.  A  by  bia  will  deviaed  "  hia  manor, 
boapital,  landa  and  hereditamenta  aituate  in,  &c, 
held  by  leaae  from,"  &c.  to  the  aame  persons  who 
were  trusteea  of  bia  marriage  aettlement,  with  dirao- 
tiona  to  perform  the  covenants  contained  "  in  the 
now  leaae,  or  any  leaaea  hereaflar  "  to  be  procurad, 
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to  coHect  out  of  t]i«  rents  a  competent  sum  for  re- 
newing the  lease,  and  to  renew  the  same  from  time 
to  time.  After  the  date  of  bis  will,  A  sarrendered 
the  existing^  lease,  and  obtained  a  renewed  lease : 
Held,  that  this  renewed  lease  passed  hj,  and  was 
■ubject  to  the  trusts  of  bis  will. 

The  lease  had  been  usaallj  renewed  every  seven 
years,  and,  in  February  1805,  was  renewed  by  the 
tensnt  for  life  under  the  will  of  A  ;  in  181%,  an  ex- 
orbitant fine  was  demsnded,  and  no  renewal  took 
place  ;  and,  in  1817,  the  warden  of  the  hospital  ex- 
pressly refused  to  renew ;  the  tenant  for  life  died  in 
January  1819,  and,  in  the  following  February,  the 
remainder-man  renewed :  Held,  that  the  remainder- 
man was  entitled  to  receive  out  of  the  assets  of  the  te- 
nant for  life  the  amount  of  what  would  have  been 
reasonable  fines  for  renewal  in  February  181f ,  and 
February  1819,  subject  to  a  proportional  abatement 
for  the  period  which  intervened  between  the  death 
of  the  tenant  for  life  and  the  renewiil  in  February 
1819.     CoUgrave  v.  Manhy,  «  Russ.  ¥38. 

A  testator  by  his  will  directed  that  his  real  and 
personal  estate  should  be  sold,  and  the  produce  to 
be  invested  in  the  public  funds,  and  in  the  names  of 
trustees  for  his  son  and  daughter,  and  two  others. 
Directions  were  given  as  to  sacces«ion  in  esses  of. 
desth  without  i«sue  ;  and  if  all  the  legatees  should 
die  under  age,  and  without  issue,  the  property  was 
to  go  orer  to  B,  C,  D,  &  £,  and  their  heirs, 
"which  four  persons  the  testator  appointed  as  his 
executors,  to  see  that  everything  was  dulv  performed 
according  to  his  will ;  he  also  appointed  F  and  G  as 
executors,  "  in  addition  to  the  aliove  persons,  for 
which  be  requested  those  two  friemls  would  accept 
of  501.  each  ;"  he  sUo  requested  F  and  G  to  act  as 
gusrdians,  in  conjunction  with  B,  C,  D,  and  £,  for 
the  care  of  the  persons  and  property  of  the  legatees. 
Tiie  will  was  duly  attested,  but  there  was  an  un- 
attested codicil,  thatif  either  of  the  executors  should 
refuse  to  accept  the  trust,  and  act  as  executor,  the 
bequest  of  property  to  every  such  perron  was 
totally  annulled ;  the  testator  died,  and  the  will 
was  proved  by  B,  C,  and  D  only  ;  £,  F,  and  G  re- 
nounced. Part  of  the  real  estate  having  been  put 
up  to  sale  in  four  lots,  was  purchased  by  G.  against 
whom  a  suit  was  instituted  in  Chancery  to  compel 
bim  to  complete  his  purchase.  It  was  decreed  by 
the  Court,  that  the  codicil  was  not  to  be  considered 
as  part  of  the  will  with  reference  to  the  real  estate, 
but  that  the  rest  of  the  will  ought  to  be  estsblished, 
and  the  trusts  performed  ;  and  upon  reference  to  the 
Master,  it  was  found  that  the  contract  of  purchase 
entered  into  by  G  was  for  the  benefit  of  the  legatees 
(who  were  in/ants).  Lot  1  was  then  conveyed  by 
lease  and  appointment,  and  release,  from  B,  C,D,  £, 
F,  and  G,  to  T.  in  consideration  of  ^fiOOL  Lot  2, 
by  lease  snd  appointment,  and  release  from  B,  C, 
ond  D,  to  T,  for  «,S00/..  (T  declaring  by  another 
deed,  that  the  consideration-money,  mentioned  in 
the  two  first  deeds,  belonged  to  G  ;  thst  the  name 
of  T  was  only  used  as  a  trustee,  and  that  T  stood 
■eised  of  the  premises  in  trust  for  G).  Lot  S,  by 
lease  and  appointment,  and  release  from  B.  C.  and 
D.  to  G,  to  the  use  of  G,  for  4,000/.  Lot 4,  by  lease 
and  sppointment,  and  release  from  B,  C,  D,  E,  F, 
and  G,  toG,  to  the  use  of  G,  for  S60L  :  It  was  held, 
that  by  these  conveyances  the  legal  estate  in  lots  1 
And  9,  was  well  rested  in  T,  and  the  legal  estate  in 


lots  S  and  4  in  G.  Mackintinh  r.  Barber,  1  Bing, 
50. 

Although  it  be  expressly  indicated  in  the  will  not 
to  be  the  testator's  intention  to  make  an  immediate 
disposition,  yet  it  may,  upon  the  construction  of  the 
whole  will  taken  collectively,  amount  to  a  present 
bequest.  Lynn  v.  Beaver,  1  Turn.  67, 

A  pecuniaiT  legacy,  given  with  a  particular  se- 
curity, is  a  demonstrative  legacy:  Such  a  legacy 
does  not  fail  by  the  failure  of  the  security  upon 
which  it  is  given.  Fowler  v.  Wiihughl^y,  4  Lvw  J, 
Chanc.  37. 

Where  500<.  is  bequeathed  to  A  for  her  life,  and 
at  her  death  to  be  divided  into  portions,  as  she  shall 
direct,  for  the  benefit  of  her  children,  and  if  she 
die  before  testatrix,  then  to  be  equally  divided 
amongst  her  children :  Held,  that  the  children  of  A, 
living  at  her  decease,  were  the  only  objects  of  the 
power,  and  as  such  entitled  to  a  share  lapsed  by  the 
death  of  a  child,  to  whom  it  had  been  appointed. 
Kennedy  v.  King$tm»  f  J.  &  W.  4.11. 

A  teatator  bequeaths  *<to  his  wife  certain  personal 
property,  which  he  desires  may  be  distributed 
amongst  his  children,  upon  the  youngest  attaining 
the  age  of  twenty-one  years,  at  her  and  his  execu- 
tor's discretion,  such  part  being  reserved  for  her 
use  as  might  be  thought  convenient,  and  at  her 
death  to  be  divided  as  above  directed"  :  Held,  that 
these  words  express  no  gift  to  the  children,  but 
merely  confer  on  the  wife  and  executors  a  power  of  un- 
equal appointment,  and,  therefore,thatcbildren  dying 
during  the  in  fancy 'of  the  youngest  take  nothing. 

Also,  that  the  wife  and  executors  must  appoint 
tlie  whole  property,  though  the  wife  retain  a  part 
for  her  own  use  during  her  life.  Ford  v.  Rauline, 
1  Law  J.  Chanc.  170,  a.  c.  1  S.  &  S.  SS8. 

A  testator  bequeathed  a  leasehold  to  his  wife  for 
life,  with  a  power  of  disposing  of  it  at  her  decease 
to  any  one  of  hia  family ;  she  survived  her  husband, 
and  by  her  will  bequeathed  all  her  leasehold  pro- 
perty, monies,  &c.  and  personal  estate,  upon  certain 
trusts,  ^subject  to  her  debts  and  legacies)  for  the 
benefit  of  J  G  who  was  a  relation,  but  not  one  of  the 
next  of  kin,  of  the  testator : — Held, 

That  the  will  of  the  wife  was  a  good  execution  of 
her  power  to  appoint  the  leasehold  : 

That  she  might  appoint  to  one  who  was  not  one 
of  the  next  of  kin  of  her  husband  : 

That  if  no  appointment  had  been  made,  the  next 
of  kin  of  the  husband  would  have  taken.  Grant  ▼. 
Lynam,  6  Law  J.  Chanc.  199. 

A  bequest  to  a  feme  covert  "  for  her  own  use,  and 
at  her  own  disposal,"  vests  in  her  as  separate  estate. 
Fritchard  v.  Amn,  1  Turn.  5f««. 

A  testator  gives  his  property  to  his  wife,  and 
after  her  death  bequeaths  and  devises  it  to  trustees, 
who  are  to  invest  it  in  securities,  and  to  pay  the 
int4'rest  to  his  daughters,  Jane  and  Eliaa,  in  equal 
shares,  and  also  to  pay  to,  or  apply  for  the  benefit 
of  his  grandson  (Eliza's  eldest  son),  200/.  annually, 
when  be  attains  twenty -one ;  and  before  that  period, 
such  part  of  the  fiOO/.  bequeathed  to  him,  as  they 
may  judge  proper :  in  a  subsequent  part  of  his  will 
he  gives  his  daughters  power  to  dispose  of  the 
moieties  of  his  property,  of  which  they  resfMCtively 
took  the  interest,  in  favour  of  their  reapective  chil- 
dren or  grandchildren,  except  that  4000/.,  part  of 
Eliui's  shara,  out  of  which  the  intofeetto  the  grand- 
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■on  is  to  arise,  and  which  is  to  be  that  grandson's 
property :  Held,  that  the  grandson  was  not  entitled 
to  any  part  of  the  200/.  a-year  till  he  attained 
twenty -one,  and  that  the  4000(.  does  not  become 
payable  till  the  death  of  his  mother.  Livney  ▼. 
Liveteiff  6  Law  J.  Chanc*  15. 

A  testator  bequeaths  to  his  wife  certain  benefits 
(including  a  leasehold  house  which  he  inhabited), 
stating,  that  he  considered  that  what  he  had  given 
her  would,  with  her  own  property,  make  up  2500/. 
a  year;  in  fact,  the  income  provided  for  her  fell 
short  of  that  sum  by  several  hundred  pounds :  Held, 
that  she  was  entitled  to  have  her  income  made  up 
to  f  500/.  out  of  the  general  assets  of  the  testator : 

That  the  yearly  value  of  the  leasehold  house  was 
pot  to  be  included  as  part  of  the  2500/.  Trevor  v. 
Trevor,  6  Law  J.  Chanc.  18$. 

Where  the  devisee  was  directed  "  to  provide  for 
the  two  daughters  of  my  child  H  £,  vis.  S  £  and 
£  £'* :  they  were  holden  to  take  no  benefit  under 
tibe  will.     Abrakamt  v.  Alman,  1  Russ.  509. 

But  where  a  testator  gave  his  daughter  an  an- 
liuity  of  5/.  per  annum,  and  directed  his  son,  whom 
he  made  executor  and  residuary  legatee,  *'  to  take 
care  of  and  provide  for  her,"  it  was  referred  to  the 
Master  to  fix  the  amount  to  be  allowed.  Broad  y, 
Bevan,  t  Russ.  511. 

(B)  Who  take  as  Legatees. 

Bequest  of  a  sum  of  money  to  A,  with  a  gift  over 
to  A's  two  daughters  in  equal  shares  ;  and  at  their 
death,  to  their  children.  One  of  the  daughters  be- 
ing dead,  without  leaving  issue :  Held,  that  the 
children  of  the  other  daughter  were  entitled  only 
to  a  moiety  of  the  legacy.  Taniere  v.  Perkt,  4  Law 
J.  Chanc.  81,  s.  c.  2  S.  &  S.  S83. 

A  gift  of  one  shilling  to  a  brother  followed  bT  a 
direction,  to  pay  him  a  certain  ipum  annually,  if  he 
should  ever  be  unfortunate,  does  not  make  him  a 
legatee.     TauiereT,  Perks,  1  Law  J.  Chanc.  79* 

Where  J  S,  who  bad  contracted  a  marriage,  which 
was  void  ab  initio,  and  had  from  that  marriage  one 
■on,  made  his  will,  and  gave  the  residue  of  his  per- 
sonsl  estate  to  all  his  children  by  his  reputed  wife  : 
Held,  that  a  son  bom  at  the  time  of  the  making  of 
the  will,  having  the  reputation  of  being  the  testator's 
child,  was  entitled,  although  illegitimate.  Bayley 
V.  Snelham,  1  Law  J.  Chanc.  35,  s.  c.  1  S.  &  S.  78. 

A  testator  bequeaths  the  sum  of  400/.  sterling  to 
•sch  of  his  sister's  children  that  may  be  alive  and 
unprovided  for  by  marriage  at  her  death  ;  and  in  a 
subsequent  passage  of  his  will  adds,  "  I  have  left 
small  legacies  to  my  sister's  children,  that  they  may 
not  in  their  turn  become  the  prey  of  unprincipled 
men :"  Held, 

That  this  was  a  bequetl  to  daughters  only,  and  not 
to  »ons: 

That  "  unprovided  for  by  marriage"  meant "  un- 
married :'' 

That  a  daughter,  who  was  a  widow  at  her  mother's 
death,  was  entitled  to  her  legacy  of  400/.  Dunbar 
T.  Boidero,  4  Xaw  J.  Chanc.  76. 

A  testatrix  gives  a  fund  to  her  daughter  for  life, 
remainder  as  she  shall  appoint ;  and  in  default  of 
appointment,  to  the  testatrix's  next  of  kin,  to  be  a 
vested  interest  at  the  testatrix's  death,  except  as  to 
afterbom  children  of  the  daughter;  the  daughter 
having  died  vithoat  iwve,  and  without  having  ap* 


pointed :  Held,  that  the  persons  entitled  to  the  fcind 
were  tho^e,  who,  at  the  testatrix's  death,  would^ 
have  been  her  next  of  kin,  if  the  daughter  had  then 
been  dead  without  issue.     Bird  v.  Wood,  4  Law  J. 
Chanc.  86,  s.  c.  2  S.  &  S.  400. 

Where  an  annuity  is  given  to  a  father  for  life,  of 
part  of  dividends,  and  remainder  to  his  children, 
subject  to  the  father's  annuity,  when  they  arrive  at 
the  age  of  twenty-one,  it  is  a  gift  to  all  the  children 
living,  when  the  eldest  is  twenty -one.  Curtit  r. 
CurtiM,  6  Mad.  14. 

Under  a  bequest  to  A  for  life,  and,  after  her  death, 
to  the  children  of  the  testatrix's  nephew,  bom  in 
the  lifetime  of  the  testatrix,  a  child  t»  ventre  sa  mere 
at  the  time  of  the  testatrix's  death,  will  take.  Tr0ioer 
V.  Butts,\  Law  J.  Chanc.  115,  s.  c.  1  S.  &  S.  181. 

"Lawful  heirs,"  spplied  to  personal  property, 
means  "  next  of  kin. '  Hayei  v.  Hayes,  6  Law  J. 
Chanc.  141. 

A  testatrix  bequeaths  a  legacy  to  such  persons  as 
her  daughter,  Mrs.  Salmon,  should  appoint ;  and, 
in  default  of  such  appointment,  to  Mrs.  Salmon  for 
life,  to  her  separate  use  ;  and,  after  her  decease,  to 
such  persons  as  would  have  been  her  next  of  kin,  if 
she  had  died  sole  and  intestate,  to  the  utter  exclu- 
sion of  her  husband.  She  then  bequeaths  another 
legacy,  on  similar  trusts,  and  with  similar  powers, 
for  the  separate  use  "of her  daughter  Ursula  (who 
was  unmarried),  and  such  her  appointee  and  ap- 
pointees, or  such  other  person  or  persons,  in  default 
of  any  appointment,  as  are  hereinbefore  respectively 
declared  and  contained,  of  and  concerning  the  said 
several  hereinbefore- mentioned  trust  sums,  for  the 
separate  use  and  benefit  of  my  said  daughters,  Maxy 
Ann  Salmon  and  Margaret  Gwynne  respectively, 
and  the  benefit  of  such  appointee  and  appointees,  or 
such  other  person  and  persons,  in  default  of  any  ap- 
pointment, or  as  near  thereto  as  the  deaths  of  par- 
ties, or  other  intervening  circumstancea,  will  aamit 
and  allow."  Ursula  married,  and  died  in  the  testa- 
trix's lifetime,  lesving  an  only  child  her  surviving  : 
Held,  thst  the  child  was  entitled  to  the  legacy. 
Hardmck  v.  Thurston,  6  Law  J.  Chanc.  124. 

Under  a  bequest  of  a  residuary  fund  to  the  testa- 
tor's first  and  second  cousins,  and  the  children  of 
his  kinsman,  Geo.  Charge,  which  children  were 
first  cousins  of  the  testator,  twice  removed,  all  per- 
sons related  to  the  testator  in  the  degree  of  second 
cousin  are  entitled.  Charge  v.  Goodyer,  3  Russ.  140. 

A  testatrix  bequeaths  ue  residue  of  her  personal 
estate  to  trustees,  upon  trust,  to  psy  the  interest  to 
A  during  her  life ;  and  from  and  after  her  death, 
to  pay  the  interest  thereof  to  B,  during  bis  life ; 
and  m>m  and  after  his  decease,  to  transfer  the 
trust  monies  to  such  of  the  testatrix's  nephews  and 
nieces  af  shottld  be  then  living  at  the  time  of  B*s 
decease :  the  teststrix  dies ;  then  B  dies,  and 
afterwards  A  dies :  Held,  that  all  th^  nephews 
and  nieces  of  the  testatrix,  who  were  living  st  the 
death  of  B,  though  not  living  at  the  death  of  A, 
were  entitled  to  take.  Netherwood  t.  Hall,  3  Law 
J.  Chanc.  159. 

P  S  having  two  daughters,  named  Selina  and 
Mary  Ann,  A  bequeathed  a  legacy  to  Sophia  Still, 
daughter  of  P  S.  There  was  evidence  to  shew  that 
Selina  was  the  person  meant ;  but,  the  other  daughter 
being  an  infant,  a  reference  waa  directed  to  the 
Master,  to  inquire  who  was  the  legatee  intended  by 
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the  deteription  in  the  will.    StiU  v.  HoUtr,  6  Mad. 
19f. 

(C)  What  PRbPERTY  passes. 

A  bequest  of  "  ell  such  sams  of  money  as  should 
be  owing  to  the  testatrix  at  the  time  of  her  decease 
from  G  B"  does  not  pass  a  distributive  share  of  the 
assets  of  an  estate,  to  which  at  her  death  no  admi- 
nistration had  been  taken  out  CoUint  v.  Doyte,  1 
Russ.  135. 

DugdaU**  MonatUeon,  Domtsday  Book,  and  the 
State  Triah,  will  pass  under  a  bequest  of  the  testa- 
tor'a  law  library  and  books  of  antiquities.  Waliact 
r.  Baytdorif  4  Law  J.  Cfaanc.  74. 

The  term  **  legacy"  will  pass  real  as  well  as  per- 
sonal property.  Hopo  ▼.  Taylor,  2  Ken.  9,  s.  c.  1 
Burr.  26B. 

SenibU — Stock  in  the  public  funds  will  in  general 
pass  under  a  bequest  of  ucuritMsJhr  money.  Be$coby 
V.  Pack,  t  Law  J.  Chanc.  17,  s.  c.  1  S.  &  S.  500. 

A  testator  bequeaths  in  the  following  words  : 
First,  at  mr  death  1  give  and  bequeath  to  Susannah 
Jane  Ken  jail,  my  belored  wife,  the  sum  of  150/. 
per  annum  during  her  natural  life,  as  I  sm  empow- 
ered to  do  by  the  will  of  my  late  beloved  father 
Willism  Kendall,  bearing  date  the  6tfa  of  April  ISli), 
to  be  paid  by  the  executors  of  the  said  William 
KeBdall  deceased.  Secondly,  I  idso  bequeath  to 
my  aaid  wife,  all  monies,  goods,  chattels,  clothing, 
&c.,  and  roy  property  which  may  remain  after  pay- 
ing the  charges  incident  to  my  ftuneral,  and  such 
debts  aal  may  owe  at  my  death  :"  Held,  that  theae 
words  csrried  stock,  to  which  the  testator  was  en- 
titled, and  the  whole  residue  of  his  personal  estate. 
KmuUtll  T.  KendaU,  6  Law  J.  Chaac.  111. 

Under  a  will  by  a  testator,  bequestliing,  after  ihe 
death  of  certain  annuitants,  a  aum  set  apart  by  the 
Court  for  payment  of  them ;  or  of  such  part  of  it  as 
should  not,  by  season  of  their  desths,bave  been  as- 
•igned  or  trausfeired;  a  sum  ordered  to  be,  but  not 
SotuaUy,  traasfemd  on  the  death  of  an  snnoitant, 
waa  bolden  not  to  pass.  Hooptr  r,  Goodwin,  1  Jac 
374. 

Bequest  by  testator  of  19/.  to  J  H,  and  after  sps- 
oifie  bequests  of  certsta  of  bia  goods  to  different  per- 
sons, bequest  to  J  H  tfavs :  *'  All  my  other  efl'ects 
I  will  to  J  H,  &e.  to  be  sold  for  his  benefit:"  It 
was  held,  that  J  Hwas  entitled  to  all  the  residue  of 
the  testator's  property,  including  money,  &c. 
Htamor.  Wiggintoa,  6  Mad.  119. 

The  words  **  household  effecta,"  in  a  will,  indnde 
eraything  placed  in  the  house  for  use  or  consump- 
tion therein,  or  for  ornament  to  it.  Colo  ▼.  FUxge- 
Tcid^  1  Law  J.  Chanc.  91,8.  c  1  S.&S.  189. 

A  teststor  bequeaths  to  A  "all  his  acmies  in 
hand,"  and  to  B  all  his  monies  out  at  interest,  on 
mortgage,  notes  of  hand,  or  any  odier  security :  A 
is  entitled  to  monies  of  the  testator,  which,  st  his 
death,  were  in  the  hands  of  a  person  who  acted  as 
Us  banker,  and  who  paid  interest  for  them. 

A  deyise  of  fuming  stock  does  not  per  s«  psaa  grow- 
ing crops.  Vuitey  t.  Reynolds,  6  Law  J.  Chane.  17S. 

A  beqoeat  of  personal  property  may  be  a  general 
disposition,  although  accompanied  with  ezpreesiona 
fcvouring  a  more  limited  construction,  and  pointtng 
-osly  to  m  particular  surplus  beyond  the  property 
opMiiically  meotiosed.  BUmd  v.  Lamb,  3  J,  Ac  W. 
399. 

DiOEST,  182«— 18t8. 


A  teatator  derises  his  estates  in  the  ooanty  of 
Leicester  to  trustees,  upon  trust  to  sell  and  dispoao 
thereof,  and  also  of  his  books  and  live  and  dead 
forming  stock  there,  either  oltogether  or  in  parcels, 
by  privste  or  public  sale,  and  to  pay  and  apply  the 
moniea  to  arise  from  such  sale  or  sales  and  the  inter- 
est thereof  in  such  manner  as  thereinafter  mentioned : 
in  a  subsequent  clause  he  says,  that  as  to  the  monies 
to  arise  from  tlie  sale  of  his  Leicestershire  estate, 
thereinbefore  devised  to  be  sold,  itwss  his  will  that 
the  said  monies  should  be  applied  as  there  men- 
tioned ;  and  in  his  subsequent  dispositions,  be  de- 
scribes the  fund  by  the  words  **  the  monies  to  arise 
from  the  sale  of  my  Leicestershire  estate  :'*  Held, 
that  the  monies  arising  from  the  sale  of  the  books 
and  of  tlie  live  and  dead  stock,  as  well  as  the  monies 
arising  from  the  sale  of  the  estate,  paased  by  these 
words.     Ntuburgh  v.  Ayro,  6  Law  J.  Chanc.  15S. 

A  testatrix  devises  real  estates  to  trustees  upon 
trust,  to  raise  out  of  the  same,  by  mortgage,  a  sum 
sufficient  to  pay  certain  legacies,  which  aro  made 
payable  twelve  months  after  lier  decease,  and  subject 
to  that  charge  '* in  truat  for  R  N  in  fee;  provided 
that  if  R  N  shall  not,  within  aix  calendar  montha 
after  my  deceaae,  by  writing  under  his  hand  and 
seal,  &c.  accept  tlie  devise;  and  shall  not  at  the 
same  time  secure  to  the  satisfaction  of  the  said  trus- 
tees, or  pay  to  thesa  a  sum  of  money  sufficient  to 
satisfy  the  legacies  :*'  the  trustees  shall  atand  seised 
of  the  real  estates  upon  trust  to  sell  the  same,  and 
to  distribute  the  money  among  the  legatees,  in  pro- 
portioD  to  the  amount  of  their  aeveral  legacies  :  R.  N 
died  in  the  Ufetime  of  the  testatrix  :  Held,  that  the 
legatees  ara  entitled  only  to  their  legacies,  and  not 
to  the  whole  produce  of  the  estate.  Davidion  v. 
Dacidion,  3  Law  J.  Chanc.  lOS. 

(D)  What  Interest  vests. 

(a)  Abioluto* 
[And  see  post,  H.] 

A  testator  gives  3000/.  to  trustees,  upon  trust 
to  pay  the  iaterost  to  A  during  her  life,  and,  after 
ber  dooeaae,  to  apply  the  interest  to  the  maintenance 
of  the  ehildren  she  bad  at  the  date  of  the  will,  snd 
the  survivors  of  them,  till  tbey  attained  twenty-four 
respectively,  and,  upon  their  respectively  attaining 
that  age,  to  transfer  their  shares  to  each  of  them  : 
the  share  of  any  one  dying  to  go  to  the  survivors, 
upon  their  attaining  twenty-four ;  with  a  direction, 
that,  if  none  of  the  children  should  be  living  at  A's 
death,  or  if  none  of  tbem  should  attain  twenty-four, 
the  SOOOt.  should  -go  over :  of  thoae  children  only 
one  attained  twenty -four,  but  he  died  in  A'a  li^Btime : 
Held,  that  the  fund  vested  in  him  absolutely.  LangB- 
Uno  V.  Butts,  5  Law  J.  Chanc.  16d. 

ConatFuction  of  a  will  as  to  whether  a  bequest 
was  to  operate  aa  a  gift  abaci utely,  or  only  for  iiSo, 
Woodbridger.  Mears,  6  Law  J.  Chanc.  149. 

A  testatrix  gave  to  two  trastses  a  sum  of  stock 
upon  trust  to  dispoae  of  the  dividends  thereof,  as  the 
same  should  from  time  to  time  arise,  into  the  proper 
hands  of  M  H,  (a  married  woman,)  or  otherwise  to 
persHt  her  to  receive  the  same  to  her  own  sole  and 
separate  use,  exempt  from  the  control  and  debta  of 
her  husband ;  no  other  trust  was  .declared  of  the 
stock  :  Held,  M  H  wss  ealitled  to  the  stock  sbso- 
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lately,  and  act  merelj  to  a  life  interest  in  it.  Haig 
T.  Swiney,  1  Law  J.  Chanc.  f6,  a.  c.  1  S.  &  S.  487. 
A  testator  beqaeatba  the  whole  of  his  property  to 
Lady  C,  the  wife  of  hie  elder  brother,  "  for  her  to 
maaage  and  appropriate  in  the  best  manner  for  the 
welfare  of  her  family."  He  then  mentions  that  he 
makes  this  disposition  on  acconntof  the  exceedingly 
embarrassed  circumstances  of  his  elder  brother, 
which  might  leave  nothing  for  his  family :  to  obyiate 
which,  the  testator  adds,  that  all  his  property  is  to 
be  placed  in  trustees'  hands,  for  Lady  C's  sole  and 
separate  use  :  Held,  that  there  was  no  trust  for  the 
children  of  the  elder  brother ;  and  that  Lady  C  waa 
entitled  to  the  fund  absolutely.  Crawfurd  y.  Craw- 
furd,  S  Law  J.  Chanc.  105. 

Gift  by  will  to  A,  to  be  paid  to  him  at  twenty- 
one,  with  a  bequeat  over  in  the  event  of  his  dying 
under  that  age,  or  afterwards,  without  heirs  and  in- 
testate: Held,  an  ahsolote  interest  in  A  on  his  at- 
taining twenty -one.  Cuthbert  ▼.  Furrier,  1  Jac.  415. 

A  bequest  of  a  sum  of  money  to  all  and  every  the 
child  and  children  of  A  and  their  issue,  to  be  equally 
divided  amongst  them,  share  and  share  alike,  and  to 
be  paid  twelve  months  after  the  testator's  decease, 
gives  the  money  absolutely  to  such  children  of  A  as 
are  living  at  the  testator's  death.  Butter  v.  Omma' 
•My.  6  Law  J.  Chanc.  54. 

"Personalty  is  bequeathed  to  A,  to  go,  if  A  has 
children,  to  A's  heirs,  and  if  A  dies  leaving  a  bus* 
band,  but  no  child,  the  interest  is  given  to  the  hus- 
band for  life,  and  tiien  a  class  of  legscies  is  given ; 
and  if  A  dies  unmarried,  other  legaciea  are  given, 
A  dies  without  having  been  married :  Held,  that 
the  first  class  of  legacies  fails,  snd  that  A's  personal 
representatives  are  entitled  to  the  fund  absolutely, 
subject  to  the  second  class  of  legacies.  Swayue  v. 
Smith,  1  Law  J.  Chanc.  16,  s.  c.  1  S.  &  S.  56. 

(b)  For  Life. 

A  tesUtor  bequeaths  all  his  personal  eatate  to  his 
wife  for  her  life ;  and  directs  that,  from  and  after 
her  decease,  one  moiety  thereof  shall  be  at  her  en- 
tire disposal,  either  by  will  or  otherwise  ;  and  the 
other  moiety  shall  be  equally  divided  among  certain 
persons :  Held,  that  the  wife  did  not  take  a  moiety 
abaolutely,  but  that  she  took  it  only  for  life,  with  a 

Jower  of  disposing  of  it.    Beith  v.  Seyntour,  6  Law 
.  Chaao.  97. 

(E)  Survivorship. 

A  testator  gave  stock  to  trustees,  to  be  divided, 
after  the  death  of  two  persons  who  had  life  interests 
in  it,  among  A,  B,  C,  D,  and  E,  in  equal  shares, 
and  he  directed  that,  if  any  of  them  should  die 
without  issue,  before  their  respective  shares  should 
become  payable,  the  share  of  him,  her  or  them  so 
d^ing  without  issue  should  go  to,  aud  be  equally 
divided  among  the  survivor  and  survivors  of  them ; 
A  died,  leaving  issue  who  were  living  at  the  time 
fixed  for  the  distribution  of  the  fund ;  then  B  died, 
leaving  a  son,  who  died  without  issue,  before  the 
period  of  distribution;  shortly  afterwards,  and  also 
before  the  period  of  distribution,  C  died,  without 
issue :  Held,  that  B's  personal  representative  was 
not  entitled  to  any  portion  of  the  fund  : — That  the 
one  share  of  B's  share,  which  on  the  failure  of  her 
issue,  survived  to  C,  did  not,  on  C's  death  survive 
to  the  other  legatees,  but  was  transmitted  to  her  per- 


sonal representative : — ^That  the  words  "  survivor 
and  survivors,"  were  to  be  construed  in  their  natural 
aense,  and  not  as  eauivalent  to  "  other  and  others," 
so  that  no  part  of  the  shares  of  B  and  C  went  over 
to  A's  personal  representative.  Crewder  v«  Stene,  S 
Ruas.  «17. 

Beouest  of  persons!  property  to  trustees,  to  be 
settled,  on  the  marriages  of  the  testator's  daughters, 
on  them  for  their  separate  use,  and  for  their  chil- 
dren upon  trust  at  their  deaths,  with  a  limitation,  in 
the  event  of  either  of  the  daughters  dying  without 
having  been  married,  or  without  leaving  any  chil- 
dren, her  surviving ;  the  shares  of  the  children  of 
each  daughter  are  veated  aubject  to  be  divested  by 
all  dying  before  their  mother ;  and  there  being  one 
alive  at  her  death,  the  representative  of  two  who 
died  before  her,  held  entitled  to  their  sharss.  Bmom- 
head  v.  Hunt,  2  J.  &  W.  459. 

(F)  Specific. 
[See  CoU  v.  Turner — ante.  A,  andpait,L.] 

*'  I  give  and  bequeath  to  my  wife,  M  A  R,  all  aad 
siagular  my  leasehold  estate,  situate  st  B,in  the 
county -of  M,  together  with  all  my  household  furni- 
ture, plate,  linen,  &c.  contained  in  my  dwalliag- 
house,  being  situate  at  B  as  aforesaid," — is  a  specific 
bequest ;  so  is  a  legacy  to  J  of  so  many  of  the  tes- 
tator's horses  as  should  amount  to  BOOL  Rieharde 
T.  Riehardi,  9  Price,  St9. 

A  teststor  gave  a  number  of  legaoiea,  adding — 
"  I  guarantee  my  estates  at  C  for  the  payment  of 
the  above  legacies ;"  and  he,  in  the  subsequent  psrt 
of  his  will,  gave  many  other  legacies.  The  first  class 
of  legscies  are  not  specific,  and,  failing  the  estates 
at  C,  are  to  be  borne  by  the  general  personal  estato. 
Willox  V.  Rhcdet,  f  Russ.  45S. 

(G)  Accumulative. 

A  testatrix  devised  lesseholds  to  her  son,  charged 
with  an  annuity  of  12/.,  payable  half-yearly  to  the 
separate  use  of  her  daughter  Maria :  long  afterwards, 
the  son  devised  freeholds  and  leaseholds  (including 
those  devised  to  him  by  his  mother),  to  R,  paying 
Maria  12i.  per  annum,  by  half-yearly  paymenis,  to 
be  made  on  specified  dsys,  which  were  Uie  very  dsys 
oil  which  the  annuity  eiven  by  the  testatrix  waa 

Sayable:   Held,  that  after  the  death  of  the  son, 
laria  was  entitled  to  two  annuities  of  12(.  a  year. 
BartUtt  T.  GUlard,  6  Law  J.  Chanc.  19. 

A  testatrix,  by  a  codicil  to  her  will,  directs  that 
each  of  her  daughters  should  have  for  her  fortune 
10,000/.  ;  by  her  will  the  bad  exercised  a  power 
which  ahe  had  of  appointing  the  residusry  estate  of 
C,  and  under  that  appointment,  the  daughtera,  in 
the  events  that  happened,  became  entitled;  they 
were  also,  in  the  events  that  hsppened,  entitled  to  a 
sum  of  4000/.,  which,  on  the  marriage  of  the  testa- 
trix, had  been  aettled  by  their  grandfather :  Held, 
that  each  daughter  was  entitled  to  10,000/.,  exclu- 
sively of  their  interest  in  the  4000/.  and  in  the  resi- 
duary estate  of  C.  Whyte  v.  Kearney,  6  Law  J« 
Chanc.  St. 

By  the  marriage  aettlement  of  A,  a  sum  of  1 5,000/. 
was  to  be  raised  for  the  portions  of  the  younger 
childran,  in  such  shares,  and  payable  at  such  times 
ss  A  should  appoii^t;  and  in  default  of  appointment, 
among  tlie  children  equally ;  the  shsre  of  each  aon 
to  be  rested  at  twenty-one,  and  of  each  daughter. 
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at  twenty-one  or  marriage;  with  a  pro? iso,  that  the 
share  of  any  younger  child,  dying  before  the  time 
prescribed  for  the  vesting  of  his  or  her  portion, 
shoold  go  over  to  the  suryivors.  Afterwards  A,  by 
his  will,  bequeathed  unto  all  and  every  his  daughters 
who  should  be  liring  at  his  death,  or  bom  in  due 
time  afterwards,  40,000/.  share  and  share  alike ;  but 
if  he  should  hsve  only  one  daughter,  then  unto  such 
only  daughter,  the  sum  of  f  0,000/. ;  to  be  paid  to 
them  or  her,  at  such  time  or  times,  &c.  as  ue  pro- 
Tision  made  for  them  by  this  marriage  settlement 
was  payable.  A  died,  leaving  two  daughters,  ooe 
of  whom  died  under  sge  and  unmarried :  Held,  that 
the  surviving  daughter  was  entitled  to  the  whole  of 
the  40,000/.,  if  the  penonalty  wassufiBcient  to  raise 
it. 

Qutsrt — Whether  the  surviving  daughter  would 
he  entitled  to  such  part  of  20,000/.  (moiety  of  the 
40,000/.)  as  it  might  be  necessary  to  raise  out  of 
leal  estate  T   Sandford  v.  Irby,  4  Law  J.  Chanc.  S5. 

G  H,  by  a  testamentsry  paper,  in  the  form  of  a 
regular  will,  naming  executors,  and  bequeathing  the 
residue,  bequeaths  "  to  his  wife  500/.  sterling  per 
annum  for  her  life,  to  be  pieced  in,  sod  payable  out 
of  the  long  annuities,  to  stsnd  in  her  name  and  &c« 
(trustees) ;  snd  at  her  decease,  to  my  father,  T  H, 
for  life,  remainder  to  my  cousin,  R  H,  son  of  my 
uncle,  absolutely,"  &c. 

By  a  second  testamentary  p^per,  dated  four  months 
after  the  first,  and  beginning  in  the  regular  form  of 
a  will  but  not  naming  executors,  nor  bequeathing 
the  reaidae,  the  testator  gives  *'  to  his  wife  so  much 
money  ss  will  purchase  500/.  sterling  per  &nnum,in 
the  long  snnuities  granted  by  government,  the  in- 
come thereof  to  be  received  by  her  during  her  life, 
for  her  own  use,  snd  st  her  death  to  my  child  or 
children,  for  their  own  use  and  benefit,  equally;  in 
default  of  issue,  then  to  my  father,  T  H,  for  his  life, 
and  at  his  death  to  go  to  my  cousin,  R  H,  sbsolute- 
ly,"  the  principal  to  be  in  the  name  of  &c.  (wife 
and  trustees). 

Each  of  the  testamentary  papers  contained  gifts  of 
a  great  number  of  legacies,  and  in  a  large  majority 
of  the  bequests  they  were  precisely  in  similar  terms. 
In  the  esse  of  two  of  the  legaciea  given  by  tlie  se- 
cond will,  the  testator  expresses  that  they  are  to  be 
"  in  lieu  of  any  other  annuity  he  may  have  granted 
to  those  legatees."  This  precaution  is  omitted  in 
the  case  of  the  legacy  to  the  wife,  with  remainder, 
&c.  The  two  papers  were  proved  in  the  Ecdesiss- 
tioal  Court  as  one  will. 

Held,  in  the  court  below,  without  doubt,  that  the 
second  legscy  was  a  substitution  for  the  first:  Held 
on  appeal,  that  it  was  a  case  of  great  doubt  and 
difficulty,  but  the  judgment  was  affirmed.  Hemming 
Y.  Clutterbnek,  1  Bligh,  N.S.  479. 

A  testator  gives  a  legacy  to  his  friend  and  partner 
P ;  and  he  afterwards  sppoints  him  one  of  his  exe- 
cutors, and  gives  him  other  benefits  much  greater 
than  those  bequeathed  to  any  of  the  other  executors : 
the  legacies  bequeathed  to  P  are  not  to  be  con- 
sidered as  bequeathed  to  him  in  his  character  of 
executor.  CoeUnll  v.  Barber,  5  Law  J.  Chanc. 77, 
s.  c.  1  Sim.  25. 

A  testator  by  his  will  bequeathed  4000/.  in  trust 
after  the  death  of  his  daughter  Caroline,  who  was 
their  unmsrried,  for  her  children,  to  be  paid,  if  the 
children  were  under  21  and  unmarried  at  her  death. 


to  such  of  them  as  were  sons,  at  their  ages  of  21,  or 
sooner,  if  the  trustees  should  think  fit ;  and  to  auch 
of  them  as  were  ilsughters,  at  their  ages  of  21  years 
or  days  of  marriage ;  but  if,  after  Caroline's  decesse, 
the  children  should  ail  die  under  21  and  unmarried, 
then  in  trust  for  Caroline*s  next-of-kin  in  consan- 
guinity. Caroline  died,  leaving  R,  her  only  son,  an 
infant ;  after  her  death,  the  testator  by  a  codicil  be- 
queathed to  his  grandson  R,  6000/.,  payable  when  he 
should  attain  the  oge  of  21  years,  and  directed  his 
executor  to  expend  any  sum  not  exceeding  250/.  syear 
in  the  maintenance  and  education  of  R :  Held,  that 
the  legacy  of  6000/.  was  not  a  substitution  for  the 
legacy  of  4000/.,  and  that  R  was  entitled  to  both 
legscies.     Wray  v.  Field,  2  Russ.  267. 

Legacies  given  by  a  codicil,  held  to  be  additions 
to,  and  not  substitutions  for,  legacies  given  by  the 
will  to  the  same  legatees.  Maehensie  t.  Maekentie, 
2  Russ.  262. 

(H)  Vested. 

A  teststor  bequeaths  certain  capital  sums  to  trus- 
tees, upon  trust  to  pay  the  interest  to  W  B,  for  his 
life,  and  after  his  decease,  upon  trust  to  pay,  trans- 
fer, snd  assign  the  capital  sums,  and  all  arrears  of 
interest,  to  the  children,  if  more  than  one,  of  the 
body  of  the  said  W  B,  lawfully  to  be  begotten, 
ahare  and  share  alike;  and  in  case  of  one  only  child, 
to  psy,  transfer,  and  assign  the  same  to  such  one 
child,  the  shsre  and  ahares  of  such  of  the  said  chil- 
dren, if  more  than  one,  as  shall  be  a  son  or  sons,  st 
his  and  their  age,  or  respective  sges,  of  21  yesrs ; 
and  to  such  of  them  as  shsU  be  a  daughter  or 
daughters,  st  her  or  their  age,  or  respective  sges  of 
21  years,  or  day  or  respective  day  a  of  marriage, 
which  shall  first  happen  next  after  the  decease  of 
the  said  W  B  :  Held,  that  the  children  of  W  B  did 
not  take  vested  interests  till  the  time  when  they 
were  entitled  respectively  to  payment,  arrived* 
Bentinck  v.  Portland,  4  Law  J.  Chanc.  13. 

Testator  bequeathed  to  his  wife  the  use  of  his  fur- 
niture, &c.  which  he  desired  to  be  distributed  among 
his  children  when  the  youngest  attained  21,  at  her 
and  his  executor's  discretion  ;  such  part  to  be  re- 
served for  her  use  as  might  be  thought  reasonable, 
and  at  her  death  to  be  distributed  as  above  directed: 
Held,  that  those  children  who  died  before  the  young- 
est attained  21,  did  not  take  vested  interests.  Ford 
V.  Rawlinge,  1  S.  &  S.  328. 

A  testator,  by  his  will,  directed  that  after  the 
death  of  the  survivor  of  bis  widow  snd  dsughter, 
his  trustees  should  stand  possessed  of  the  residue  of 
his  personal  estste,  upon  certain  trusts,  for  his 
grand-daughters :  then,  by  a  codicil,  he  revoked 
the  bequest  to  his  grand-daughters,  and  gave  the 
share  and  interest,  which  they,  by  his  will,  would 
not  have  taken,  in  his  personsl  estate,  to  all  and 
every  the  child  and  children  of  his  said  grand- 
daughters in  equal  shares,  to  be  paid  to  such  child 
or  children  when  the  youngest  or  survivor  of  them 
should  attain  the  age  of  21  years:  Held,  that  these 
words  gave  a  vested  interest  to  the  greet  gfrand- 
children  who  were  living  at  the  death  of  the  survivor 
of  the  mother  and  daughter,  and  that  after-bom 
great  grand-children  took  nothing.  Smith  r.  Jack- 
ton,  1  Law  J.  Chanc.  231. 

Testator  directed  his  executors  to  purchase,  out 
his  residuary  estate,  a  certain  sum  of  stock,  and  pay 
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tbe  dividends  to  hia  wife  for  hor  life,  and  after. ber 
(teath  to  divide  the  capital  between  such  of  his  three 
daughters  as  should  then  be  living:  Piovided  that,  if 
any  one  of  them  should  be  then  dead,  or  should  after* 
wards  die  before  her  share  should  become  payable 
or  divisible,  leaving  a  child  or  children,  that  share 
should  go  to  such  child  or  children.  The  tesutor's 
wife  died  in  his  lifetime.  One  of  the  daughters  died 
three  months  after  the  testator :  Held,  nevertheless, 
that  she  had  a  vested  interest  in  one  of  the  shares. 
CoUim  r.  Macpherson,  2  Sim.  87. 

Bequest  of  ie5,000/.  three  per  cents,  to  testator's 
daughter  S  C  for  life,  and  after  her  decease  one  moiety 
to  the  testator's  next-of-kin,  in  eoual  degree,  other 
than  and  except  any  child  or  children  of  S  C  ;  and 
as  to  the  other  moiety  to  go  unto  and  amongst  all 
and  every  the  child  and  children  of  S  C,  equally  to 
be  divided  between  them  at  their  respective  ages  of 
21  years,  if  more  than  one,  share  and  share  alike, 
and  if  but  one,  then  to  such  only  child  at  his  or  her 
age  of  21  years.  The  will  afterwards  contained  a 
proviso,  that  in  case  S  C  should  die  without  leaving 
any  child  or  children  of  her  body,  or  leaving  any 
such  child  or  children,  such  only  child  or  all  such 
children,  should  die  before  attaining  tbe  age  of  SI 
years,  then  the  last-mentioned  moiety  should  be  paid 
among  all  the  next-of-kin  of  tbe  testator  in  equal 
degree,  who  should  be  living  at  the  time  of  the 
death  of  the  longer  liver  of  them,  his  said  daughter 
and  her  said  children  so  dying  before  having  attained 
the  age  of  21  years  as  aforesaid.  Determined  that, 
two  daughters  of  S  C  having  attained  the  age  of  2t 
years,  but  died  in  the  lifetime  of  their  mother,  took 
vested  interests  in  the  last-mentioned  moiety.  Maii' 
land  V.  Chalie,  6  Mad.  243. 

(I)  Contingent. 

A  testatrix  directs  that  her  trustees  (who  were 
Also  her  executors)  should,  within  a  year  after  her 
decease,  pay  to  the  several  persons  named  in  a  sche- 
dule to  her  will,  the  sums  set  opposite  to  their  re- 
■pectire  names^as  vested  and  transmissible  interests: 
in  a  subsequent  clause  she  gives  3000/.  to  the  true* 
tecs,  upon  trust  to  invest  the  same,  and  pay  it  to  A 
on  her  attaining  twenty 'One,  with  a  proviso  thst  it 
should  fall  into  the  residue,  if  A  died  under  twenty- 
one  :  by  the  schedule  to  her  will,  slie  gives  to  her 
executors  606/.  in  trust  for  A,  in  addition  to  the 
3000/.  given  by  the  will :  Held,  that  the  legacy  of 
600/.  was  not  affected  by  the  contingency  to  which 
the  3000/.  was  subject,  but  vested  immediately. 
TUhnrtf  v.  WakeJ'ord,  5  Law  J.  Chanc.  73. 

A  testetor  bequeaths  as  follows — "  I  give  to  my 
son  A  B,  who  is  now  at  sea,  the  interest  of  500/. 
stock  in  the  five  per  cenU.  navy,  during  bis  natural 
life,  if  he  comes  to  claim  the  same  within  five  years 
after  my  decease  ;  but,  if  he  should  die  or  not  come 
to  claim  the  same  within  the  time  limited,  then  I 
«ve  the  said  stock  to  the  children  of  mv  daughter 
C  D,  shsre  and  share  alike,  with  all  the  interest 
that  may  be  due  thereon."  A  B  claimed  tbe  same 
within  the  five  years,  and  received  the  dividends  of 
tbe  500/.  stock  till  his  death,  which  happened  after 
tbe  five  years  had  elwsed :  Hold,  that,  upon  his 
death,  the  children  of  C  D  became  entitled  to  the 
500/.  stock.    Smart  v.  Clark,  5  Law  J.  Chsnc.  111. 

A  testatrix  bequeaths  a  fund  to  A  and  B,in  equal 
shares,  to  be  in  trust,  and  the  interest  to  bo  paid 


ihem  tiU  they  oome  of  age  or  many ;  bm  if  one  o( 
them  die  before  marriage  or  coming  of  ag^,  to  go  to 
the  survivor  or  her  obild  or  children  ;  and  if  both 
die  leaving  no  issue,  she  gives  them  power  to  dis- 
pose of  it  by  will ;  A  dies,  leaving  an  infant  daugh- 
ter :  Held,  that  A's  administrator  was  emitted  to 
her  moiety  of  the  fund.  Thackeray  v.  Hampton,  S 
S.  St,  S.  214,  s.  c.  as  Thackeray  v.  Derrteit,  3  Law  J. 
Chsnc.  89. 

A  testetor  after  devising  Isnds  to  his  daughter  for 
life,  and  to  his  two  sons  as  tenaoto  ia  comaMu,  by 
a  codicil  directed  that  if  his  daughter  should  have 
any  child  or  children  living  at  her  decease,  thattben 
his  ssid  sons  should  pay  200/.  equally  between  them 
as  they  should  severally  attain  twenty-one,  and 
should  pay  interest  for  the  same  until  the  said  legacy 
was  due  snd  payable  towards  their  maintenance,  &e. 
The  daughter  died,  leaving  a  child  who  died  under 
twenty-one :  Held,  that  the  father  as  represeniative 
was  entitled  to  recover  the  interest  on  the  ftOOL 
Harrit  v.  Finch,  M'Clel.  141. 

A  testator  directo  his  trustees  to  divide  the  yearly 
interest  of  certain  monies  into  five  equal  parte  or 
shares,  and  pay  the  same  unto  his  cousins  James, 
Chsrles,  and  Mary,  in  manner  following :  that  it  ie 
say,  two  fifth -parte  thereof  ynto  James  for  his  iifii, 
two  other  fifth-parte  thereof  unto  Charles  for  his 
life,  and  the  remaining  one-fifth  unto  Mary  for  her 
life ;  and  if  Mary  should  have  issue  living  at  her 
decease,  he  gave  unto  such  issue  that  fifth  part  of  the 

Principal  monies,  the  interest  whereof  was  given  to 
er  for  her  life,  hutif  she  should  die  without  issue,  the 
interest  of  the  monies  so  f{iven  to  her  for  life  waste 
go  equally  to  James  and  Charles  for  their  respective 
lives,  or  to  the  survivor  for  bis  life ;  snd  if  Charies 
.  should  leave  issue  living  st  his  decease,  such  issue 
were  to  be  entitled  to  the  given  principal  moniei, 
the  interest  whereof  wss  to  Charles  for  his  life ;  bed 
if  Charles  died  without  issue,  living  the  »aid  Jamas, 
he  gave  unto  James  all  benefit  and  advantage  of  the 
bequest  thereby  made  unto  Charles;  and  if  James 
should,  without  having  succeeded  to  and  been  in  tbe 
actual  poaaession  of  the  family  estate  of  Hsssop  for 
the  space  of  five  years  next  before  bis-deoeaee,  leave 
issue,  other  than  an  eldest  or  only  son,  living  at  his 
decease,  such  issue  were  to  be  entitled  to  all  the 
principal  monies,  "  the  interest  whereof  the  ssid 
James  may  be  entitled  to  as  aforessid  ;"  but  if  Jamss 
should  depart  this  life  without  leaving  any  sudi 
issue  living,  or,  having  such  issue,  should  have  held 
and  enjoyed  the  Hassop  estate  for  the  space  of  five 
vears,  then,  if  Charles  should  be  then  living,  sU 
benefit  and  advantage  of  the  bequest  to  James  wss 
to  go  over  and  belong  to  Charles ;  and  if  both  James 
and  Charles  should  die  without  leaving  any  lawfU 
issue  to  be  entitled  as  aforesaid  to  the  bequest,  the 
whole  of  the  property  was  to  go  to  and  be  disposed 
of  by  tbe  survivor  of  the  two  in  such  manner  as 
such  survivor  should  think  fit. 

Mary  died  without  isdue  in  the  lifetime  of  both 
James  and  Charles ;  James  disd  in  the  Ufi»Cime  of 
Charles,  leaving  a  daughter,  and  without  having 
been  in  poaaession  of  tbe  family  eatate ;  afterwards 
Charles  died  without  issue  :  Held,  that  the  whole 
of  the  fund  belonged  to  the  daagbter  of  James. 
Newhurgh  v.  Ayre,  6  Law  J.  Chanc.  153. 

Where  a  contingent  legacy  in  sterling  money  is 
given,  the  Court  doss  sot  seouxe  it  by  eppropriatiag 
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what  mftv  he  deemed  a  sufiicieatamouBt  af  stock  to 
pay  it  when  it  becomes  due :  but  it  will  direct  secu- 
rity for  the  payment  of  the  legacy,  if  the  contin- 
geocy  should  happen,  to  be  given  by  the  person 
who,  till  the  coDtingency  does  happen,  is  eotitled  to 
the  fund.  Webber  v.  Webber,  1  Law  J.  Chanc.  219, 
a.  c.  1  S.  &  S.  311. 

(K)  Conditional. 

Where  a  testator,  after  appointing  two  executors, 
bequeathed  to  them  50/.  each,  provided  they  acted 
as  such,  and  then  used  these  words — '*  I  give  to  my 
consin,  T  K  50/.,  whom  I  appoint  joint  executor : 
Held,  that  although  T  K  renounced,  he  was  entitled 
to  the  50/.,  as  that  legacy  was  not  annexed  to  the 
office  of  executor.     Dix  v.  Reed,  1  S.  &  S.  257. 

Where  a  condition  is  to  assign  a  part  of  a  bequest 
of  leasehold  property  to  a  charity,  the  legatee  will 
take,  discharged  of  die  condition.  Poor  v.  Mial,  6 
Mad.  32. 

Where  a  testator  in  his  will  introduces  a  condi- 
tion to  prevent  the  marriage  of  his  daughter  with 
one  A'  b,  and  previous  to  his  death  consents  and 
approvea  of  the  marriage,  she  is  entitled  to  the 
legacy,  because  the  condition  is  dispensed  with. 
Smith  V.  Cowdery,  3  Law  J.  Chanc.  205,  s.  o.  2  S. 
&  S.  358. 

A  bequeathed  to  his  daughter  B  a  certain  sum  in 
stock  in  trust,  with  this  proviso,  that  if  B  married 
with  the  consent  of  the  trustees,  they  were  to  ad- 
vance her  husband  a  portion  not  exceeding  one- 
third  ;  but  if  she  married  without  their  permission, 
that  then  the  whole  amount  of  stock  was  to  vest 
absolutely  in  her  and  her  children  :  R  married  during 
A*s  lifetime  without  his  consent,  though  he  subse- 
quently became  reconciled  to  the  marriage :  Held, 
uat  B's  husband  wss  entitled  to  one- third  of  the 
stock,  as  irmust  be  considered  the  same  as  if  B  had 
mi|rried  with  the  consent  of  the  trustees  after  A's 
death.     Wheeler  ▼.  Warner,  1  S.  &  S.  304. 

Bequest  of  an  annuity  to  A  of  200/.  per  annum, 
if  he  paid  2000/.,  and  100/.  if  be  paid  1000/.,  with 
a  direction  to  his  testator  to  be  liberal.  A  paid  the 
executor  1400/.,  who,  during  his  life,  allowed  him 
the  200/.perannum,  and  gave  him  a  discharge,tho<3gh 
not  an  express  release  for  the  other  600/. :  Held, 
upon  the  executor's  death,  that  his  executor  might 
withhold  the  annuity  from  A  until  he  paid  the  re- 
maining 600/.     Hemming  v.  Gumevi,  2  S.  &  S.  31 1. 

A  teaiator^s  will  stated,  "I  forgive  and  release 
A  B  from  all  debts,  &c.  which  he  may  owe  to  me  at 
my  decease,  on  condition  that  he  does,  within  two 
months  after  my  death,  sign  a  release  of  all  claims 
or  demands  he  may  or  can  have  on  my  estste  or 
property  which  I  have  bequeathed  to  his  wife:" 
Held,  thst  such  release  was  to  be  for  the  benefit  of 
the  wife,  and  that  be  was  not  bound  to  execute  it 
within  the  two  months.  HolUnrake  v.  Litter,  1 
Russ.  .500. 

The  testator  bequeathed  stock,  in  trust,  to  be 
transferred  when  A  attains  twenty-one,  giving  the 
trustees  power  to  lend  B  10,000/.  to  long  at  he  earriet 
en  the  butinett  rf  banker  at  H :  It  was  holdea,  that 
B  was  not  entitled  to  the  10,000/.  after  A  attained 
twenty-one.  Browne  v.  Santome,  1  M'Clel.  &  Y. 
427. 

A  legacy  being  given  to  A  to  bind  her  apprentice : 
Held,  that  iJie  was  not  entitled  to  the  legacy  while 


she  refused  to  be  bound  apprentice.  Woohidge  ▼. 
Stone,  4  Law  J.  Chanc.  56. 

If  a  teststor  directs  that  A  shall  carry  on  the  tes- 
tator's trade,  with  a  capital  taken  from  the  testator's 
personal  estate,  and  shall  educate  and  support  D, 
snd  bind  him  apprentice  to  himself,  and  that,  upon 
the  expiration  oi  the  apprenticeship,  or  so  soon  as 
A  shall  think  D  capable,  A  shall  take  D  into  the 
business  as  a  partner :  Held,  that  D  is  not  entitled 
to  claim  a  share  of  the  profits  from  the  death  of  the 
testator,  and  that  he  has  no  right  to  be  admitted  a 
partner  at  any  time,  unless  his  conduct  is  such  as 
to  render  him  not  unfit  for  the  situation.  Gordon  v* 
Rutherford,  2  Law  J.  Chanc.  50,  s.  c.  1  Turn.  377. 

Where  a  legacy  is  given  to  a  father,  on  condition 
that  he  does  not  interfere  with  the  education  of  hia 
daughter ;  the  Court  will  compel  him  to  give  secu- 
rity to  that  effect.    Coltton  v.  Aforrti,  6  Mad.  19. 

(L)  On  what  Property  chargeable. 

The  testator  bequeathed  the  sum  of  10,000/.  stock, 
and  framed  the  bequest  in  these  words, — "  If  I  shall 
not  have  so  much  as  10,000/.  capital  stock  iu  the 
three  per  cent,  reduced  or  consoUdsted  bank  annui- 
ties, or  one  or  both  of  them,  I  will  that  A  and  B 
(his  executors),  shall  make  up  the  sum  of  10,000/. 
in  the  three  per  cent  reduced  or  consolidated  bank 
annuities,  or  one  or  both  of  them,  and  shsll  hold  the 
same  in  trust,"  &o.  for  the  legatees,  and  it  was  to 
be  considered  as  part  of  his  personal  estate.  The 
testator  died,  leaving  70,000/.  three  per  ceat  con- 
sols, and  9000/.  three  per  cent  reduced  annuities ; 
such  legscy  was  to  be  specific,  and  not  general  or 
pecuniary,  and,  therefore, the  legatees  were  entitled 
to  the  dividends  from  the  death  of  the  testator  ;  and 
such  a  legacy  ia  specific,  with  the  substitution  of  a 
general  pecuniary  legacy  in  case  of  its  failure,  to  be 
satisfied  in  a  particular  manner ;  the  same  legacy 
may  be  specific  where  it  can  be  specifically  satiafiea, 
or  general  where  it  cannot.  Stmbie,  that  the  exe- 
cutor has  tlie  election  out  of  which  stock  the  bulk  of 
the  legacy  sbsll  be  satisfied,  and  not  the  legatee. 
Fontaine  v.  Tyier,  9  Price,  94. 

A  testator  devises  leaseholds  to  F  C,  hia  heirSi 
executors,  snd  administrators;  but  in  case  F  C 
should  die  unmsrried,  then  to  certain  other  persons. 
F  C  being  in  possession  under  this  devise,  pays  two 
legacies  with  which  the  lands  were  chained,  and  hia 
proportion,  in  respect  of  those  lands,  of  the  expenses 
attending  au  inclosure  under  an  act  of  parliament. 
Many  years  afterwards,  he  dies  unmarried,  and 
without  having  done  any  act  to  shew  an  intention 
toexonerate  the  landa  from  any  claim  which  he  might 
have  on  them,  in  respect  of  his  payment  of  those 
legscies  and  expenses :  Held,  that  his  personsl  re- 
presentstives  are  entitled,  aa  against  those  claiming 
under  the  limitations  over,  to  have  the  amount  of 
those  legacies  and  expenses  raised  out  of  the  pre- 
mises. Drinktcater  v.  Combe,  3  Law  J.  Chanc.  178, 
a.  c.  2  S.  &  S.  341. 

A  testator  having  directed  his  executors  to  lay 
out  in  what  government  security  they  plessed,  as 
much  money  aa  would  produce  a  certam  annual  in- 
terest ;  and  having  given  that  annual  interest  to  hia 
wife  during  her  life,  in  case  ahe  did  not  marry  again, 
the  executora  inveated  in  the  five  per  cents,  a  sum 
which  yielded  dividends  exactly  equal  to  the  spe- 
cified income :  those  dividends  being  afterwards  di* 
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minished  by  the  conyenioii  of  the  fi^e  per  cents, 
into  four  per  cents.,  the  widow  wss  held  entitled  to 
have  the  deficiency  make  good,  either  by  the  sale 
from  time  to  time  of  portions  of  the  appropriated 
stock,  or  out  of  any  other  part  of  the  residue  which 
could  be  made  available.  May  ▼.  Bennetf  1  Russ.  370. 

Under  a  will  charging  lands  with  all  debts,  and 
making  the  executrix  residuary  legatee,  and  after 
payment  of  legacies,  bequeathing  to  her  the  per- 
sonal effects  as  a  specific  legacy  :  The  Court  held, 
that  the  personal  property  was  first  applicable  to 
discharge  the  legacies,  and  then  the  landed  property, 
if  that  proved  deficient.  GUed  v.  GUed,  t  Ken.  14, 
Chanc. 

Where  a  legacy  was  directed  to  be  paid  out  of  an 
estate  the  testator  was  about  to  purchase  ;  on  that 
contract  being  rescinded,  it  was  holden,  that  the 
legacy  must  be  paid  out  of  the  testator's  general 
estate.     Fowler  v.  Willoughhy,  2  S.  &  S.  354. 

Legacies  held  upon  the  general  construction  of  a 
will,  to  be  charged  solely  on  the  real  estate,  and  not 
at  all  on  the  personal  estate.  Kirks  v.  Kirke,  6  Law 
J.  Chanc.  143. 

Where  a  testatrix,  afler  directing  her  executor 
to  pay  legacies,  gave  all  her  real  estates,  and  the 
residue  of  her  personal  estate,  after  payment  of  her 
debts,  &c.  to  her  executor :  It  was  holden,  that  the 
real  esutes  were  not  charged  with  such  legacies. 
Parher  v.  Femletf,  S  S.  &  S.  599. 

A  testatrix  having,  under  her  marriage  settlement, 
a  power,  in  default  of  iuue,  to  appoint  by  her  will 
a  sum  oftiOOL. ;  she  by  her  will,  after  reciting  the 
power,  proceeded  thus :  "  And  I  give  and  bequeath," 
[several  legacies,  some  to  persons  absolutely,  and 
Others  to  persons  for  life,  and,  after  their  decease,  to 
their  children  or  other  persons  by  substitution, 
•mounting  in  the  whole  to  the  precise  sum  of  SSOOL], 
and  ss  to  all  such  real  esUtes,  as  she  had  power  to 
dispose  of  under  her  marriage  settlement,  or  the  will 
of  her  husband,  she  expressed  her  desire  that  the 
same  should  descend  to  and  vest  in  her  daughter, 
by  the  preferable  title  of  descent ;  and,  subject  as 
aforesaid,  she  bequeathed  the  residue  of  her  personal 
estate  to  her  said  daughter :  Held,  that  the  legacies 
were  not  general  legacies,  payable  out  of  her  general 
personal  estate,  but  were  intended  to  be  given  by 
the  testatrix,  under  a  mistaken  notion  that  the  exe- 
cution of  the  power  was  not  restricted  to  the  event 
of  her  dying  without  issue.  Walktr  t.  Laxton,  1 
Y. &  J.  557. 

Where  pecuniary  legacies  are  charged  upon  real 
and  personal  estates,  and  there  is  a  deficiency  of 
personal  assets,  the  real  estates,  as  well  those  speci- 
fically devised,  as  those  devised  under  a  general  re- 
siduary devise,  must  make  good  the  deficiency. 
Spong  V.  Spong,  1  Y.  &  J.  300. 

(M)  Interest  upon. 
[And  see  ante,  I.] 

Underabequest  to  A,  as  soon  as  she  attains  twenty- 
one,  with  interest,  A  is  not  entitled  to  interest  until 
she  arrives  at  that  age,  when  it  will  be  computed 
from  the  end  of  the  year  after  the  testator's  death. 
Knight  V.  Knight,  2  S.  &  S.  490. 

A  testator  devises  his  property  to  be  invested  in 
the  funds ;  and  gives  100/.  a  year  out  of  the  interest, 
to  be  paid  yearly  to  the  order  of  A,  and  the  remain- 
der of  the  interest  to  B  and  C,  during  their  lives. 


share  and  sharo  alike :  at  the  death  of  either,  her 
shara  to  go  to  A  ;  and  then  orders,  that  at  the  death 
of  both  B  and  C  the  property  shall  be  drawn  out  of 
the  funds,  and  remitted  to  a  corporation  to  be  ap- 
plied to  charitable  purposes  :  the  testator  dies ;  then 
B  dies ;  and  then  A  :  Held,  that  A's  representative 
was  entitled  to  the  100/.  a  year,  and  B's  moiety  of  the 
residue  of  the  interest  during  the  life  of  C.  Booth 
V.  Garraway,  2  Law  J.  Chanc.  183. 

Where  a  testator  gives  his  wife  a  legacy,  to  be 

{laid  to  her  within  three  months  after  his  death,  in 
ieu  of  her  jointure,  and  she  elects  to  accept  the 
legacy,  she  is  not  entitled  to  interest  upon  it  during 
the  interval  between  the  death  of  the  testator  and 
the  time  of  payment.  Elton  v.  Montague,  1  Law  J. 
Chanc.  212. 

(N)  Investment  of. 

When  a  bill  is  filed  for  a  legacy  of  stock,  although 
the  Court  doesnot  usually  inquire  whether  the  stock 
legacy  could  have  been  invested  at  an  earlier  time ; 
yet,  where  an  executor  is  also  trustee,  and  retains 
the  legacy  without  investing,  he  is  liable  for  any  loss 
which  may  be  occasioned  by  the  non-investmenL 
ByrchaU  v.  Bradford,9yUd.  13. 

(O)  Abatement. 

A  testator  directed  that  one  of  his  residoaiy 
legatees  should  be  answerable  for  all  debts  due  to 
him  from  the  father  of  the  legatee.  A  debt,  though 
usurious,  must  be  deducted  from  the  legatee's  share. 
Stanton  v.  Knight,  1  Sim.  482. 

By  a  settlement  made  after  marriage,  a  provision 
is  made  for  the  wife,  which  is  expressed  to  be  in  bar 
of  dower ;  by  his  will,  the  husband  gives  her  a  l^acy, 
and  declares  that  what  he  has  so  given  her,  together 
with  the  provision  made  upon  their  marriage,  should 
be  in  bar  of  dower;  he  died,  leaving  freehold  pro- 
perty, of  which  his  wife  would  have  been  dowable, 
out  the  aasets  were  not  sufficient  for  the  payment  of 
all  his  legacies  in  full :  Held,  that,  the  wife  electing 
to  take  the  provisions  made  for  her  by  the  will  and 
settlement,  she  was  entitled  to  priority  over  the 
other  legatees,  and  that  the  legacy  to  her  was  not 
to  abate  rateably  with  the  other  legacies.  Heath  v. 
Denbv,  5  Law  J.  Chanc.  59,  s.  c.  1  Russ.  543. 

A  fegatee,  under  a  bequest  of  wines,  which  ar- 
rived in  the  port  of  London  in  a  ship  before  the 
death  of  testator,  the  report  of  the  arrival  of  the  ship 
being  made  before,  but  the  entry  of  the  wines  not 
being  made  till  after  the  death  of  testator,  is  not 
subject  to  the  payment  of  the  duties,  the  executor 
being  bound  to  pay  them  oat  of  the  assets.  Stewart 
T.  Denton,  2  Chit.  456. 

(P)  Where  a  Satisfaction. 

Bonds  by  the  husband  upon  marriage  to  pay  to 
trustees  in  his  lifetime,  or  immediately  after  his 
death,  500/.  in  trust,  for  his  wife  for  life,  and  after 
her  death,  for  their  issue,  and  in  default  of  issue, 
for  his  wife  for  her  own  use.  By  his  will,  the  hus- 
band, fint  directing  full  payment  of  all  his  just  debts, 
gave  her  1000/.  absolutely,  payable  within  six 
months  after  his  decease,  together  with  other  valuable 
legacies :'  the  bequest  of  the  1000/.  is  neither  a  per- 
formance, nor  satisfaction  of  the  obligation  to  pay 
the  500/.  Adams  v.  Lavender,  1  M'Clel.  &  Y.  41. 

A  legacy  given  by  a  father's  will  is  such  an  ad- 
vancement of  younger  children  in  the  lifetime  of  the 
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fatBer  ••  will  be  accounted  in  a  court  of  equity,  a 
satisfaction  yro  tanto  of  portions  to  be  raised  for 
tbem  under  tbe  testator's  marriage  settlement,  if  it 
contain  a  clause  providing  tbat  advancement  shall 
be  a  satisfaction  so  far ;  and  the  will  being  silent  in 
that  respect  is  not  per  se  equivalent  to  a  declaration 
under  hand  and  seal,  that  tbe  legacy  shall  not  be  a 
satisfaction  pro  tanto  of  the  portion.  GooUting  r, 
Haverfield,  M*Clel.S45,  s.  c.  IS  Price,  593. 

A  testator,  who  had  received  two  legacies,  be- 
queathed to  his  infant  daughters,  gives  them,  by  his 
will,  great  contingent  benefits,  and  specifies,  b^  a 
memorandum,  that  he  had  received  their  legaciea. 
These  contingent  benefits  are  not  a  satisfaction  of 
the  demand  which  the  daughters  have  against  their 
lather's  assets  in  respect  of  his  receipt  of  their  lega- 
etas.    Sandford  t.  Toby,  4  Law  J.  Chano.  J04. 

(Q)  Payment. 

Where  executors  are  directed  by  the  will  of  the 
testator,  to  pay  a  legacy  as  soon  after  his  death  as 
they  should  think  proper ;  the  Court  will  consider  a 
year  from  the  day  of  the  death  a  reasonable  time. 
Benton  r.  Maude,  6  Mad.  15. 

Where  a  testator  charges  his  general  estate  with 
legacies,  and  the  executor  aod  residuary  legatee 
■ells  sleaaehoid,  and  no  demands  in  respect  of  the 
charges  created  by  the  will  are  made  for  twenty 
years,  the  Court  will  presume  that  the  legacies  are 
•atisfied ;  nor  are  releaaes  from  the  legatees  neces* 
•ary  to  make  a  good  title  to  the  leaaehold.  Afontrt- 
sar  V.  WiUiams,  1  Law  J.  Chanc.  151. 

A  libel  for  a  legacy  must  be  in  the  words  of  the 
will.     Butter  V.  Robwn,  3  Phill.  368. 

Where  a  legacy  of  a  sum  of  stock  was  bequeathed 
to  the  rector,  church  wardens,  and  overseers  of  the 
poor,  of  a  parish,  upon  trust  to  lay  out  and  diapoae 
of  the  interest  and  dividends  in  bread,  to  be  given, 
for  ever,  annually,  to  the  poorest  parishioners,  at 
the  discretion  of  the  rector,  churchwardens,  and 
overseers,  for  the  time  being :  Held,  that  the  rector, 
churchwardeDS,  and  overseers,  might  file  a  bill  for 
payment  of  the  legacy,  and  that  an  information  by 
tbe  Attorney-General  was  not  necessary.  Mavar 
T.  f^ixon,  2  Y.  &  J.  60  ;  see  Magdaien  Collegt  t. 
Sihthorpe,  2  Y.  &  J.  64. 

Where,  on  a  bill  by  a  legatee,  there  is  a  decree  for 
the  administration  of  the  estate  by  the  executor, 
another  legatee  ought  not  to  file  a  new  bill  for  the 
payment  of  bis  legacy.  A  solicitor,  who,  claiming 
an  intereat  in  tbe  legacy  under  assignment  from 
the  legatee,  being  a  married  woman,  files  such  a 
second  bill,  making  the  married  woman  co-plaintiff 
with  him,  will  be  ordered  to  pay  his  own  costs  and 
hers  out  of  his  own  pocket.  Paekwood  v.  Madditon, 
1  Law  J.  Chanc.  107,  s.  c.  1  S.  &  S.  23f . 

Where  a  legacy  was  given  to  A,  to  be  paid  on  her 
attaining  the  age  of  twenty-one  years,  and  in  case 
of  her  death  before  tbat  time,  was  given  over  ;  tbe 
evidence  on  which  the  Master  made  a  report  as  to 
her  age,  with  a  view  to  allowing  h«r  a  auitable 
maintenance,  though  aufiicient  for  tbat  purpose,  may 
sot  be  sufficient  to  establiah  the  time  of  her  birth 
ao  clearly,  as  to  sustain  an  application  for  tbe  pay- 
ment of  the  legacy.     Atton,  1  Law  J.  Chanc.  77. 

Legatees  will  not  be  eicluded  from  the  benefit  of 
a  decree,  on  account  of  non-claim  after  the  usual 
advertisement.    Anon.  9  Price,  210. 


A  bequest  of  money  to  be  invested  in  sn  annuity 
for  the  life  of.  a  married  woman,  for  her  Separate 
use,  paid  to  the  husband  upon  her  eonsent,  taken  in 
court.     Guilan  r,  Trimbey,  2  J.  &  W.  467. 

Where  a  legacy  was  bequeathed  to  R  L  who 
died,  leaving  hia  widow  executrix,  and  two  execu- 
tors; aod  the  executrix  also  died,  leaving  an  exe- 
cutor; and  the  accountant-general  having  refused 
to  pay  the  legacy  under  a  power  of  attorney  from 
the  aurviving  co-executors  of  R  L,  without  a  dis- 
charge from  the  executor  of  the  deceased  executrix  • 
the  Court  ordered  the  legacy  to  be  paid  to  the  sur- 
viving executor.  Moodle  v,  Bainbridge,  6  Mad.  107.  . 

In  all  cases  upon  legscies,  where  Uie  word  "  ster- 
ling,"  or  some  word  equivalent,  has  been  used,  the 
money  has  been  held  payable  in  English  currency, 
although  the  testator  was  resident  out  of  England. 

A  legacy  in  the  worda  contained  in  a  power,  i. «. 
given  to  be  paid  '*  in  lawful  money  of  Great  Bri- 
Uin,"  is  payable  in  the  currency  of  England. 

Unasceruined  or  general  legaciea  must  be  paid  in 
the  currency  of  the  country  where  the  will  is  made. 
The  rule  of  law  in  the  case  of  a  legacy,  where  a 
party  must  claim  under  the  voluntary  benefaction 
of  a  tesUtor,  will  d  fortiori  apply  to  a  case  where 
the  party  is  a  purchaser.  Lantdowne  v.  Lantdowne. 
2  Bligh,  95.  ' 

(R)  Ademption. 

A  tesUtor  bequeaths  all  his  right,  title,  and  in- 
terest in  two  policies  of  insurances,  which  he  had 
effected  on  the  life  of  his  wife,  together  with  all 
benefit  and  advantage  thereof,  to  his  executors,  upon 
trust,  after  the  death  of  his  wife,  to  receive  the 
amount  of  tbe  policies,  and  thereout  to  pay  or  pro- 
vide for  cerUin  legacies;  his  wife  having  died,  he 
received  the  money,  and  invested  it  in  securities,  of 
which  he  continued  possessed  at  hia  death  :  Held, 
that  the  legacies  failed.  Barker  v.  Rauner,  2  Ruas. 
122,  a.  c,  5  Mad.  208. 

(S)  Lapsed. 

A  legacy  is  given  to  a  married  woman  for  life,  to 
her  separate  use,  but  to  be  her  own  absolutely,  if 
she  survives  her  husband ;  with  a  power  of  appoint- 
ing it  by  her  will,  if  she  dies  in  his  lifetime,  and 
for  want  of  appointment,  to  her  next  of  kin ,  exclusive 
of  her  husband  ;  if  she  dies  in  the  lifetime  of  her 
husbsnd,  leaving  the  testator  her  surviving,  the 
legacy  is  lapsed,  and  her  next  of  kin  are  not  en- 
titled to  it.  Baker  v.  Hanbury,  1  Law  J.  Chanc.  78. 

A  legacy  given  out  of  the  personal  estate  of  the 
testator,  in  trust  to  pay  the  interest  to  a  legatee  for 
her  life,  and  after  her  death  to  pay  the  principid 
absolutely,  in  certain  shares,  to  and  amongst  several 
legatees;  **  and  in  case  of  the  death  of  auch  lega- 
teea  (naming  them ),  or  any  or  either  of  them,  before 
such  their  respective  legaciea  abould  or  might  be- 
come payable,  then  the  legacy  or  part  of  him,  her, 
or  them  ao  dying,  to  go  to  his,  her,  or  their  execu- 
tora  or  administntore,  as  part  of  his,  her,  or  their 
personal  estate"  :  Held,  as  to  one  of  auch  shares, 
to  have  lapsed,  notwithstanding  the  intervening 
life  estate,  on  tbe  death  of  one  of  the  legatees  in  the 
lifetime  of  the  testator ;  and  that  the  mention  of  the 
executora  and  adminiatratora,  in  the  clause  of  tbe 
will,  did  not  amount  to  a  aubstitution,  so  as  to  vest 
any  intereat  in  them  and  prevent  the  lapse.  Bon9 
T.  Cook,  M'Clel.  168,  s.  o.  13  Price,  332. 
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A  testator,  wbo  di«d  in  1799,  bequeatbed  a  legacy 
to  bis  fatber  in  Ireland  ;  but,  in  case  of  bis  father  s 
deatb  before  be  received  the  same,  be  bequeathed 
the  same  sum  over  for  the  benefit  of  bis  (the  testa- 
tor's) brothers  and  sisters :  the  father  lived  till  1796 ; 
but,  from  diificulties  in  getting  in  the  testator's  es- 
tate, never  received  any  part  of  the  legacy  :  Held, 
that  the  gift  to  the  fatber  did  not  take  effect.  Law 
T.  Thompton,  6  Law  J.  Chane.  56. 

A  testatrix,  after  directing  her  lands  to  be  sold, 
and  making  a  void  disposition  of  800/.  of  the  money 
to  be  raised  by  the  salb,  gave  to  R  all  the  residue  of 
the  monies  to  be  rsised  by  suob  sale  :  by  a  subse- 
quent clause,  she  likewise  gave  to  H  all  the  residue 
of  her  personal  estate  :  Held,  that  R  is  not  entitled, 
under  either  residuary  gift,  to  the  lapsed  legacy,  but 
that  the  800/.  will  go  to  the  beir-at-law. 

The  costs  of  the  suit  in  such  a  case  will  be  borne 
by  the  whole  residuary  fund,  including  the  800/.  so 
that  a  proportion  of  tbem  may  fall  on  the  lapsed 
legacy.  J  one*  v.  MUchell,  1  Law  J.Cbanc.  163, 8«c. 
1  S.  &  S.  S90. 

(T)  Void. 

A  testator  bequeatbed  stock  to  trustees,  upon  trust 
to  sell  the  **  same  when  an  opportunity  offers  of 
building  a  chapel  for  the  worship  of  a  certain  protes- 
tant  sect,  and  to  contribute  the  same  towards  the 
building  and  its  support :"  Held,  that  the  bequest 
was  void  under  the  Statute  of  Mortmain.  Prichard 
V.  Arhouirit  5  Law  J.  Chanc.  175. 

A  Scotchman,  by  a  \«ill  made  in  England  in  the 
English  form,  bequeaths  money  to  trustees,  of  whom 
two  were  resident  in  Scotlsnd,  upon  trust  to  lay  out 
the  ssme  in  the  purchase  of  lands  or  rents,  of  inhe- 
litsnce  in  fee  simple,  upon  trust  to  pay  the  rents  to 
tbe  magistrates  of  a  town  in  Scotland  for  the  benefit 
of  persons  residing  in  or  within  a  ceitain  distance  of 
that  town:  Held,  that  the  bequest  wss  void  under 
tbe  Bflortmain  Acts.  Attorney  General  v.  Mill,  5 
Law  J.  Chanc.  153. 

fiequeat  out  of  real  estate  to  ereet  a  monument  in 
a  church  to  a  testator's  memory,  is  not  within  tbe 
Ststute  of  Mortmain.  Bequest  to  erect  a  monument 
to  tbe  testator's  memory  within  a  year  after  bis  deatb 
in  tbe  church  of  A,  with  a  legacy  to  tbe  rector  of  A, 
on  condition  of  hia  consenting  to  tbe  erection  of  tbe 
monument,  and  a  direction,  that  if  be  refused,  the 
testator  was  to  be  buried  elsewhere:  Held,  Chat  the 
purpose  fsiled,  by  the  rector's  refusing,  for  msny 
yesrs,  to  allow  tbe  monument  to  be  erected,  though 
a  succeeding  rector  was  willing  to  consent.  MeUU>k 
T,  the  PruUient  and  Guardimm  of  the  AtyUim,  1  Jso, 
180. 

Tbe  testator  bequeathed  peisooal  property  to  bia 
trustees  and  executors,  upon  trust  to  pay  the  divi- 
dends to  his  daughter  during  her  life  to  her  separate 
use,  and  after  bar  decease,  to  pay  the  principal  unto 
all  and  erwy  her  children  who  abould  live  to  attain 
twenty- three  yeara  of  age,  share  and  shsre  alike, 
with  benefit  of  survivorsliip  in  caseany  of  tbem  died 
under  that  age,  with  limitations  over  in  esse  there 
should  be  no  such  child  or  children  ;  or  being  such, 
all  of  them  should  die  under  twenty-three  without 
lawful  issue.  .The  daughter  had  a  child,  who  died 
under  age  in  her  lifetime:  Held,  that  tbe  bequests 
to  the  children,  and  tbe  subsequent  limitations,  were 
too  remote.     BuU  v.  Pritehard,  1  Ross.  £13. 


A  testatrix  bequeaths  stock  to  her  children  far 
life,  and  after  their  death  to  their  children  for  lile, 
and  after  the  deatb  of  the  children  of  the  cbildren, 
to  tbe  testatrix's  lawful  heirs :  Held,  that  ail  tbe  be- 
quests, except  tbe  bequests  to  tbe  cbildren  fior  life, 
are  void.     Hayet  v.  Havei,  6  Law  J.  Chanc.  141. 

If  a  legacy  of  stock  is  given  by  a  testator,  who 
has  not  the  stock  described,  nor  any  other  stock, 
the  legacy  fails.     Evaiu  v.  Tripp,  6  Mad.  9t. 

A  gift  of  personal  property  to  ail  the  children  of 
tbe  testator's  son,  who  should  be  living  at  the  end 
of  twenty-eight  yeara  from  the  testator's  death,  is 
void-,  as  being  too  remote.  Palmer  v.  Holdford,  6 
Law  J.  Chanc  104. 

A  testatrix  devises  and  appoints  estates  to  her 
daughter  O  for  life ;  remainder  to  the  use  of  the  first 
and  other  sons  of  O  successively  in  tail  male ;  remain- 
der to  the  daughters  of  O,  as  tensnts  in  common  in 
tail,  with  cross  remainders  between  them  in  tail ; 
remainder,  in  default  of  all  such  issue  of  O,  to  trus- 
tees for  the  term  of  one  tbotisand  years,  to  raise 
such  legscies  ss  she  had  thereafter  bequeathed,  or 
should  by  any  codicil  bequeath,  and  to  pay  theaame 
to  tbe  legatees ;  remainder  to  the  husband  of  the 
testatrix  in  fee.  In  a  subsequent  part  of  tbe  will^ 
she  gave  and  bequeathed,  from  and  immediatdy 
after  the  decease  and  failure  of  issue  of  her  daughter 
O,  various  legacies,  to  the  persons  therein  named : 
Held,  that  the  words  **  failure  of  issue,"  in  the  be- 
quest of  the  legacies,  meant,  not  a  foilure  of  issue 
gener^ly,  but  a  failure  of  such  issue  as  were  com- 
prised in  the  prior  limitationa  of  tbe  estate :  and, 
therefore,  that  the  legacies  were  not  too  remote,  and 
were  well  charged  on  the  lands.  Moree  v.  Lard 
Ormonde,  4  Law  J.  Chanc  15B,  a.  c.  1  Ross.  382. 

Where  tbe  will  relates  only  to  personal  estate,  tbe 
to  Geo.  2,  c.  6,  does  not  apply ;  and  a  legatee  is  en- 
titled to  his  legacy,  tliough  be  be  an  attesting  wit- 
ness. Emanuel  v.  ConttabU,  5  Law  J.  Chanc.  191, 
cont.  Lees  v.  Summersgill,  17  Yes.  503« 

Tbe  ststute  25  Geo.  2,  c.  6,  is  limited,  in  point  of 
true  construction,  to  wills  and  codicils  of  realestste; 
though  it  extends,  in  terms,  to  all  wills  and  codicils 
whatsoever.  Hence,  a  legacy,  &c.  to  a  subscribing 
witness  to  a  mere  will,  or  codicil,  of  personalty,  is  a 
good  legacy,  and  aa  such,  recoverable  at  Law  ;  not- 
withstanding that  sUtnte.  JBretl  v.  Brett,  3  Add. 
210. 

A  leasehold  eatate,  bequeatbed,  amongst  other 
personalty,  for  the  support  of  a  charity,  under  a  de- 
vise void  by  stat.  9  Geo.  3,  o.  36,  is  applicable,  in 
the  first  place,  as  assets  undisposed  of,  to  the  pay- 
ment of  debts,  &c.,  and  tbe  residue  is  to  be  appro- 
priated acoordingto  the  testator's  intentions.  Attorney 
Gmeml  v.  Tomkim,  1  Ken,  129,  Chanc 

(V)  Residue  or  Surplus. 

Construction  of  general  words  in  residuary  be- 
qaest.     Hougham  v.  Sandys,  6  Law  J.  Chanc.  671. 

The  plain  express  meaning  of  words  in  a  residuary 
clause  will  be  followed,  where  such  meaning  is  con- 
sistent with  tbe  general  intention  of  tbe  teststrix, 
though  it  should  be  repugnant  to  tbe  strict  literal 
import  of  a  former  clause.  HopkinM  v.  Toufle,  1  Law 
J.  Chanc.  155,  s.  c  1  S.  &  S.  337. 

Although  tbe  whole  value  of  tbe  land  may  bo 
given  in  legaciea,  yet  after  giving  legacies  to  a  cer- 
tain amount,  tbe  surplus  cannot  be  given  awmy  in 
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this  manner.  The  ■oiplns  is  held  to  be  lind,  and  ie 
not  thus  to  be  disposed  of.  Craufurd  t.  CouUm,  2 
Bligli.  (J79. 

Where  a  party  bequeaths  the  whole  of  his  pro- 
pertj,  it  demonstrates  an  intention  on  the  part  of 
the  testator  not  to  die  intestate  with  regard  to  any 
portion  of  his  effects ;  hence  a  residuary  legacy  will 
be  extended  to  after-acquired  property,  unless  spe- 
cial words  be  introduced  to  limit  the  general  rule. 
Bland  ▼.  Lamb,  S  J.  &  W.  405. 

The  testator  bequeathed  legacies  of  100/.  to  each 
of  five  persons,  and  all  his  "  goods  and  moyeables^" 
and,  by  codicil,  he  directed  **  his  goods  and  utensils" 
also  to  be  divided  between  these  five  persons :  Held, 
that  such  words  are  to  be  limited  to  utensils  and 
articles  ejuidem  generis ;  and  that  the  testator  died 
intestate  as  to  the  beneficial  interest  in  the  general 
residue  of  his  property.  Sutton  v.  Sharp,  1  Russ. 
146. 

A  teststor,  after  doTislng  to  his  natural  son  some 
Teal  estates,  bequeaths  to  him  hit  furniture,  plate, 
booke,  and  Uve  itoek,  or  what  else  he  nuty  then  be  pouetted 
of  at  his  deetate;  he  then  makes  other  devises  and  be- 
quests in  his  favour,  and  also  gives  pecuniary  lega- 
cies to  various  persons :  Held,  that  the  words,  "  or 
what  else  the  testator  might  then  be  possessed  of  at 
his  decease,"  operate  as  a  bequest  of  the  general  re- 
sidue of  the  personal  estate  to  the  testator's  natural 
■on.  Fleming  v.  Burrows,  4  Law  J.  Chanc.  115, 
•.  c.  1  Russ.  976. 

Testator,  after  bequeathing  to  A  and  B  legacies  of 
stock,  unequal  in  amounti  and  giving  several  lega- 
cies to  public  charities,  requests  the  said  A  and  B 
to  be  his  executors,  and  gives  to  tbem  as  such  one 
hundred  guineas  each.  He  then  orders  his  books, 
jewels,  plate,  and  household  furniture  to  be  sold  ; 
and  after  desiring  mourning  to  be  provided  for  his 
servants,  and  five  guineas  each  to  be  given  to  seve- 
ral persons  named  in  the  will ,  and  to  his  two  executors 
for  a  ring,  as  a  token  of  remembrance,  concludes  his 
will  in  the  following  manner :  '*  In  case  there  is  any 
money  remaining,  I  should  wish  it  to  be  given  in 
private  charity" :  Held,  that  the  general  residue  osf 
the  testator's  personal  estate,  consisting  of  a  lease- 
hold estate,  money  in  the  funds,  and  a  balance  in 
cash,  was  not  comprehended  in  the  residuary  clause, 
which  was  confined  to  the  residue  of  the  produce  of 
the  articles,  which  the  testator  directed  to  be  sold. 
Ommanne^  v.  Butcher,  1  Turn.  260. 

Testatrix,  by  her  will,  disposes  of  certain  long 
annuities,  and  of  a  sum  in  casb,  and  then  uses  the 
following  words :  "  I  believe  there  will  be  sufficient 
money  left  to  pay  my  funeral  expenses."  By  a 
codicil  to  her  will  the  testatrix  expresses  herself 
thus :  *'  If  there  is  money  left  unemployed,  I  desire 
it  may  be  given  in  charity  :"  Held,  that  the  general 
residue  of  the  testatrix's  personal  estate,  including  a 
sum  of  j£i500  trust  monies,  in  whioh  she  had  a 
vested  reversionary  interest  at  the  time  of  her  death, 
subject  to  be  divested  by  the  appointment  of  her 
mother,  passed  under  the  words  "  money  left  un- 
employed," and  as  well  given  to  charity.  Legge  t. 
AegiU,  1  Turn.  265. 

A  testator  gives  the  residue  of  his  estate  to  his 
executors,  upon  trust  to  invest  the  same  on  securi- 
ties, and  paj  the  interest  to  A  during  his  life,  with 
oertain  limitatioBS  over  :  the  executors,  within  the 
year  after  the  testator's  death,  receive  a  sum  of 
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money  as  dividends  on  part  of  the  testator's  estate, 
which  was  invested  at  his  death  ;  and  this  sum  was 
not  wanted  for  payment  of  debts  or  legacies :  Held, 
that  this  sum  did  not  constitute  part  of  the  residue, 
but  belonged  to  the  tenant  for  life.  Hewitt  v.  Afor- 
ris,  2  Law  J.  Chanc.  87,  s.  c.  1  Turn.  241. 

A  testatrix  devises  her  messuages,  buildings, 
lands,  tenements,  and  hereditaments,  to  trustees 
and  their  heirs,  and  bequeatlia  all  her  personal  chat- 
tels and  effects  to  the  same  trustees,  their  executors, 
administrators,  and  assigns,  directing  them  to  sell 
both  species  of  properly,  aod  to  keep  two  distinct 
accounts :  the  one,  of  the  monies  arising  from  the 
sale  of  her  messuages,  lands,  tenements,  and  here- 
ditaments :  the  other,  of  her  personal  estste  thereby 
made  saleable,  and  legally  applicable  to  the  charit- 
able purposes  therein  expressed  :  she  further  di- 
rects that  her  debts  and  legacies  (except  those  given 
to  charities)  shall  be  paid  out  of  the  produce  of  her 
real  estate  ;  that  the  legacies  to  charitable  uses  shall 
be  raised  out  of  the  personal  estate ;  and  in  case  the 
former  fund  be  insufficient  to  pay  the  legacies 
charged  upon  it,  that  the  personal  estate  shall  be 
applied  to  make  up  the  deficiency  ;  aod  she  adds, 
that,  if  any  part  of  her  personal  estate  remain  undis- 
posed of  after  satisfying  the  specified  chsrees  on  it, 
she  gives  the  residue  of  her  said  estate  ana  effects, 
not  Uiereby  otherwise  disposed  of,  to  C  :  Held,  that 
the  surplus  of  the  personal  estate,  after  payment  of 
the  charitable  legacies,  was  not  applicable  to  the 
payment  of  her  debts  and  general  legacies,  in  ease 
of  her  real  estate  ; — ^That  the  chattels  real  of  the 
testatrix  were  included  in  her  devise  of  her  mes- 
suages, lands, buildings,  and  hereditaments; — ^That 
the  surplus  of  the  real  estate,  after  payment  of  debts 
and  legacies,  did  not  pass  by  the  residuary  clause ; 
—That  the  heir-at-law  of  the  testatrix  took  that 
surplus  Si  money,  and  not  as  land.  Dixon  r* 
Dawson:  Slawin  v.  Farside,  3  Law  J.  Chanc.  195, 
s.  c  2  S.  &  S.  327. 

A  bequest  of  residuary  estate  to  trustees,  to  ap- 
ply the  interest  to  the  education  and  maintenance 
of  A  during  her  minority,  and,  when  she  has  attained 
the  age  of  twenty-one  years,  to  the  use  of  A  sbso- 
lutely,  does  not  give  A  any  vested  interest  till  her 
full  sge  is  attained ;  and,  if  she  dies  durinj^  her  mi- 
nority, the  residue  £foes  to  the  next  of  km  of  the 
trustee.    Russet  v. ,  1  Law  J.  Chanc.  69. 

Testatrix  bequeathed  one  moiety  of  the  residue 
of  her  personal  estate  to  her  daughter  Hannah, ,  for 
her  separate  use,  during  the  ioint  lives  of  her  and  her 
husband ;  and,  if  she  survived,  to  her  absolutely  ; 
i{  not,  to  her  children  who  should  attain  twentv-one ; 
and  she  bequeathed  the  other  moiety  for  the  benefit 
of  her  daughter  Mary  and  her  children  ;  with  a  be- 
qest  over,  if  she  died  without  children,  to  Hsnnah 
and  her  children,  in  like  manner  as  the  first  moiety. 
By  a  codicil,  she  bequeathed  the  whole  residue,  if 
both  her  daughters  died  without  leaving  a  child  who 
should  attain  twenty- one,  to  A.  Both  the  daughters 
died  without  issue,  but  Hannah  survived  her  hus- 
band :  Held,  nevertheless,  that  A  was  entitled  to 
the  residue.  Hopkins  v.  Towle,  1  Law  J.  Chano. 
155,  s.  c.  1  S.  &  S.  337. 

A  testator  bequeathed  a  fund,  which  was  to  be 
produced  by  the  conversion  into  money  of  the  resi- 
due of  his  reel  and  personal  estate,  to  trustees,  upon 
tratt  to  pay  the  interest  of  one  moiety  to  his  daugh- 
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ter,  for  her  lepante  uie  dnrin;  her  life ;  and,  after 
her  death,  to  pay  lOOf.a  year  to  ber  husbaod  daring 
his  life,  and  to  apidy  the  remainder  of  the  diTidenda 
to  the  maintenance  and  education  of  all  and  every 
her  children,  until  they  attained  tvrenty-one  re- 
spectively, and  when  they  attained  their  respective 
ages  of  twenty-one,  upon  trust  to  pay  tlie  principal 
to  them  in  equal  shares ;  the  mother  sunrived  the 
testator,  and  left  two  children,  who  died  under 
twenty-one.  The  moiety  of  the  residue  vested  in 
these  children.    Jonei  r,  Maekiltoain,  1  Russ.  990. 

Testator,  after  bequeathing  an  annuity  and  goods 
to  his  wife  for  her  life,  directs  the  whole  of  his 
fortune,  in  default  of  his  own  issue,  and  of  a  second 
son  of  his  brother,  and  second  son  of  his  sifter, 
to  he  divided  between  the  plaintiff  and  the  defen- 
dant, making  the  latter  the  residuary  legatee  :  Held, 
that  under  &e  words  whole  fortune^  the  interest  of 
the  moiety,  till  the  determination  of  the  contingency, 
did  not  belong  to  the  plaintiff;  and  that  the  residuaxj 
legatee  was  entitled  to  that  and  the  reversionary 
interest  in  the  goods  left  to  the  wife.  Mitfard  v. 
Wicker,  2  Ken.  61.  Chanc. 

M,  by  his  will,  after  disposing  of  his  personal  pro- 
perty, gave  to  his  sisters,  H  and  M,  a  certain  an- 
nual rent,  and  at  their  respective  deaths,  willed 
to  their  children  in  equal  shares,  the  inheritance 
their  mothers  derived  from  his  estate,  leaving  H  and 
M  residuary  legatees:  Held,  that  as  H  and  M 
took  the  residue  absolutely,  it  conferred  no  benefit 
on  their  childrta.  Grauiek  v.  Drummond,  1  S.  &  S. 
517. 

A  testator  gives  a  residue  to  his  widow,  for  life, 
and.  after  her  decease,  to  C,  to  be  at  her  own  disposal : 
but  if  C  should  hsppen  to  die,  leaving  any  child 
living  at  her  decease,  then  to  such  child  or  children ; 
and  if  she  should  die  without  any  child  living  at 
her  decease,  then  to  D  and  £  ;  but  if  either  of  them 
should  die  before  they  should  become  entitled  to 
receive  the  same,  then  the  whole  to  the  survivor ; 
but  if  they  should  both  die  in  the  lifetime  of  his 
widow,  then  to  his  wife  absolutely  : — C  having  sur- 
yived  the  widow :  Held,  that  she  was  entitled  to  the 
residue  absolutely.  Da  Costa  t.  Kier,  5  Law  J. 
Chanc.  161. 

^  A  testator  bequeaths  to  his  wife  the  residue  of 
his  estate,  requesting  that  she  would,  at  her  death, 
leave  three  legacies  of  200/.  esch,  to  three  persons 
whom  he  describes,  snd  thst  she  would  leave  the 
remainder  of  her  property  to  his  two  nephews,  in 
such  proportions  at  she  thought  proper :  Held,  that, 
subject  to  the  three  legacies,  the  widow  wss  en> 
titled  to  the  residue  absolutely,  and  that  no  trust,  as 
to  any  portion  of  it,  was  rsised  in  favour  of  the 
nephews.    Bad*  t.  Eade,  4  Law  J.  Chanc.  44. 

A  testator  bequeaths  a  sum  of  stock  to  each  of 
five  nephews  and  nieces,  or  to  their  respective  child 
or  children ;  should  any  die  without  child,  such 
■hare  to  revert  to  the  residuary  lentee;  each  of  the 
nephews  snd  nieces  who  survive  the  teststor,  tskes 
his  or  her  legacy  of  stock  absolutely.  The  same 
testator  appointo  as  his  residnarr  lentee  £  P  M, 
his  child  or  children  ;  in  case  of  his  death  without 
any  such,  the  residuary  interest  to  rest  in  the  other 
five  nephews  and  nieces  then  alive,  share  and  share 
■like,  and,  as  before,  to  the  child  or  children  of 
each :  and  in  case  of  either  of  their  deaths  without 
•By  SQch  issue,  then  his  or  her  sh^re  to  he  divided 


amongst  the  survivors ;  £  P  M,  hariog  ■urrived  tiie 
testator,  takes  the  residue  absolutely.  Montagu  v. 
Nueella,  1  Russ.  163. 

A  testatrix,  after  devising  her  freehold  and  copy- 
hold estates  to  trustees  for  sale,  proceeds  ss  follows : 
— *'  I  will  and  direct  that  the  monies  to  arise  fron 
such  sale  be  considered  and  taken  as  a  part  of  my 
personal  estate":  In  a  subseciuent  part  of  her  will, 
she  uses  the  following  words  : — *'  And  I  hereby 
direct,  that,  out  of  the  monies  to  arise  by  such  sale, 
and  out  of  all  other  my  personal  estate,  the  several 
legacies  hereinafter  mentioned  be  paid  and  sstis- 
fied"  :  she  then  gives  several  legacies,  and,  by  the 
residuary  clause  in  her  will,  she  gives  '*all  the 
residue  of  my  personal  estate,  and  of  the  monies 
arising  from  the  sale  of  my  real  eatate,*'  in  the  man- 
ner therein  mentioned.  The  personal  estate  wss  not 
suflicient  to  pay  the  legacies,  and  several  of  the 
legacies  lapsed :  Held,  that  the  lapsed  legacies  fell 
into  the  residue,  and  did  not  go  to  the  heir-at-law  of 
the  teststrix. 

The  legscies  were  not  paid  till  the  expiration  of 
a  year  from  the  testatrix's  death,  during  which  time 
the  funds,  out  of  which  they  were  paid,  yielded  in- 
terest and  dividends:  Held,  that  such  interest  and 
dividends  formed  part  of  the  corpus  of  the  residue, 
and  did  not  belong  to  the  tenant  for  life  of  the 
residue.  AmphUtt  v.  Parko,  5  Law  J.  Chanc.  139, 
■.  c.  1  Sim.  f?b. 

A  B  devised  to  bis  five  children  2500/.  each,  upon 
their  severally  attaining  twenty-one ;  during  their 
minorities  the  surplus,  after  psying  for  their  main- 
tenance and  education,  to  accumulate  ;  and,  if  there 
should  be  sny  surplus  after  givmg  each  of  them 
95O0L,  to  divide  it  amongat  the  five  children,  or 
such  of  them  as  should  be  living  when  the  youngest 
■ttained  twenty -one ;  and  in  case  any  of  the  said 
five  children  died  under  twenty-one,  without  leaving 
issue,  the  share  of  such  children  in  the  trust  monies 
should  go  to  the  survivors;  but  if  any  of  th«n 
ahould  die  under  twenty-one,  leaving  issue,  the 
shares  of  such  children  should  go  to  such  their  issue. 
One  of  the  children  attained  twenty-one,  and  died 
leaving  issue,  but  before  the  youngest  child  of  the 
testator  had  arrived  at  twenty-one :  Held,  that  the 
issue  of  the  decessed  child  took  no  interest  in  the 
surplus.     Howes  v.  Herring,  1  M'Clel.  &  Y.  «95. 

Property  wss  devised  to  a  college  for  founding 
additional  fellowships,  snd  the  surplus,  if  any,  was 
to  be  sppropriated  as  s  fond  for  the  repaira ;  the 
property  having  increased  considerably — it  was 
holden,  that  the  surplus  not  required  for  repairing, 
&c.  vested  in  the  old  foundation.  AUomeif  General 
T.  Master  of  Catherine  HaU,  I  Jac.  381. 

A  teatatrix  bequeaths  the  interest  of  her  residosiy 
estste  to  A  for  life,  directing  herexecutora  to  invest 
it  in  the  meantime;  end,  after  bis  death,  ahe  gives 
it  to  B,  C,  D  and  £,  and  the  survivora  or  survivor 
of  them,  share  and  share  alike,  to  be  paid  to  them 
at  twenty-one,  with  interest,  until  they  should  be 
entitled  to  receive  their  shares.  B  sod  C  die  during 
her  life :  Held,  that  D  and  £  are.  upon  A's  death, 
entitled  to  the  whole  residue.  Pope  v.  Whitcomb, 
6  Law  J.  Chanc.  53. 

A  testator,  out  of  s  fund  composed  of  the  pro- 
ceeds of  his  real  and  personal  estate,  gives  a  legacy 
to  A,  and  a  contingent  legacy  to  B  :  be  then  directs 
his  tmstaes  to  pay  to  his  diwitmt  as  under,  C»  D, 
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&a  certain  Boms ;  finally^  he  givet  the  reeidae  to  his 
dtviue*  above  named,  share  and  share  alike,  in  pro- 
portion to  their  several  legacies  :  Held,  that  A  snd 
B  are  entitled  to  share  in  the  residue,  aa  well  as 
C,  D,  &C.  Coope  ▼.  Banning,  2  Law  J.  Chanc.  11, 
■.  c.  1  S.  &  S.  554. 

A  testator  directs  the  residue  of  his  estate  to  he 
divided  into  eight  equal  shares,  and  disposed  of  as 
follows,  among  the  children  of  B  :  he  then  enume- 
rates the  oumher  of  shares  which  each  child  is  to 
take,  hot  thesharenso  given,  amount  only  to  seven : 
Held,  that  tiie  children  of  B  take  the  whole  residue, 
and  Uiat  the  division  is  to  be  hy  seventh,  instesd  of 
eighth,  shares.  BerkeUtf  v.  Palling,  4  Law  J. 
Chanc.  2t6,  s.  c.  1  Russ.  596. 

Under  a  gifl  of  the  residue  to  all  the  testator's 
legatees,  in  equal  shares  (which  were  1(3  in  numher), 
each  legacy  will  have  added  to  it  one- twenty- third 
part  of  the  residue.  Tanitre  v.  Perks,  1  Law  J. 
Chanc.  79. 

A  testator,  af^er  giving  certain  legacies,  be- 
queathed the  whole  of  his  real  and  personal  estates 
to  two  persons,  as  his  sole  executors,  "  in  trust  to 
dispose  of  the  whole,"  according  to  the  teststor's 
directions,  with  a  concluding  bequest  in  these  words, 
"To  my  two  executors,  whom  I  appoint  to  this 
purpose,  in  trust  to  see  the  above  fulfilled,  I  bequeath 
ten  guineas,  together  with  all  the  rest  of  my  estate, 
whether  real  or  personal,  wherever  deposited,  after 
paying  funersl  expensee,  or  other  incidental  charges. 
One  of  the  executors  died  in  the  testator's  lifetime, 
the  other  survived  him  but  seventeen  days ;  he  died, 
leaving  executors.  On  the  hearing  of  a  cause  by 
bill  filed  agsinst  the  executors  of  the  surviving  exe- 
cutors of  the  original  testator,  by  the  next  of  kin 
preying  to  be  declared  entitled  to  the  general  resi- 
due, according  to  the  Statute  of  Distributions :  Held, 
1st,  that  the  executors  were  beneficially  entitled  to 
the  whole  of  the  residue,  snd  were  not  trustees  for 
the  next  of  kin.  ynd,  that  the  executor  of  the  first 
testator  was  not  precluded,  by  havinf;  done  no  act  in 
his  lifetime  manifesting  his  intention  to  take  on 
himself  the  burthen  of  the  execution  of  the  will ; 
and,  3d,  that  under  the  words  of  the  will,  he  and 
his  executors  were  entitled  to  the  lapsed  legacies, 
(many  legatees  having  died  in  the  lifetime  of  the 
testator,)  and  to  the  whole  of  the  reaidue,  from 
whatever  cause  arising,  beneficially,  and  not  as 
trustee.  Semble,  that  the  survivor  of  two  executors, 
to  whom  a  residue  is  bequeathed,  is  entitled  to  the 
whole,  if  the  other  executor  dies  in  the  testator's 
lifetime.     Parmm  v.  Saffery,  9  Price,  678. 

A  testatrix,  after  some  specific  bequests,  gives  to 
A,  for  his  life,  all  monies,  dividends  of  stock,  snd 
all  other  monies  due  to  her ;  she  directs,  after  his 
decease,  the  principal  and  interest  to  be  divided 
among  his  children  in  the  following  manner  (giving 
5001.  to  one  child, and  300/.  to  each  of  three  others) 
and  she  then  appoints  A  and  B  her  executors :  these 
legscies  were  sufficient  to  exhsust  all  the  testatrix's 
property  as  it  stood  at  the  date  of  the  will ;  but  in 
conaequence  of  subsequent  acouisi lions,  there  re- 
mained at  her  death  a  large  residue :  Held,  that  the 
executors  were  entitled  to  take  the  residue  benefi- 
cially. Havnee  v.  UttUfear,  t  Law  J.  Chase.  IS, 
s.  c.  1  S.  &  S.  496. 

A  testator  appoints  A  and  B  his  executors  "for 
the  just  and  due  peifbrmance  of  his  last  will  and 


testament:"  Held,  that  these  words  will  not  oonTert 
the  executors  into  trustees  of  the  residue,  for  the 
testator's  next  of  kin.  Gatcoigne  r,  Lytuie,  4  Law 
J.  Chanc.  54. 

A  testatrix  by  her  will  appoints  A  B  her  executor, 
"  to  see  that  her  will  is  put  in  force  as  follows ;"  and 
then  gives  various  specific  and  pecuniary  legaciea: 
Held,  that  the  executor  takes  the  reaidue,  not  bene- 
ficially, but  only  as  a  trustee  for  her  next  of  kin. 
Y,  Farrand,  6  Law  J.  Chanc.  34. 

A  teatatrix  gave  the  interest  of  the  residue  to  her 
brotlier  during  his  life,  and  after  his  death,  she  gave 
the  residue  to  her  executors,  in  trust  for  four  persons 
by  name,  and  the  survivor  and  survivors  of  them,  to 
be  psid  to  them  respectively  when  they  should 
attain  twenty-one,  with  interest  in  the  meantime  ; 
of  these  four  persons  two  died  during  the  life  of  the 
brother :  Held,  tbst  they  did  not  take  vested  inter- 
ests in  any  part  of  the  residue,  but  that  the  whole  of 
it  belonged  to  the  two  survivors.  Pope  v.  Wkitcombe, 
3  Russ.  1«4. 

A  testator  gires  to  two  persons,  successively  for 
their  lives,  his  boose  and  garden,  with  the  furniture, 
and  an  income  of  300/.  a  year  to  maintain  it ;  and 
he  directs,  that,  at  the  death  of  the  survivor,  the 
whole  of  the  premises  shall  become  the  property  of 
the  executors :  Held,  tbst  this  bequest  will  not  ex- 
clude the  executors  from  taking  the  beneficial  interest 
in  the  residue.  Ga$eoign§  v.  Ltnde,4  Law  J.  Chanc. 
54. 

A  testator  devises  res!  estates  to  trustees  upon 
trust  for  A,  during  his  life,  with  remainder  over ; 
and  he  gives  the  residue  of  bis  personal  estate  to  the 
ssme  trustees,  upon  trust,  with  all  convenient  speed, 
to  purchase  lands  to  be  conveyed  to  the  same  uses 
Bs  the  devised  estates,  and  until  the  purchases  be 
made,  upon  trust  to  lay  out  the  money  on  securities, 
and  pay  the  dividends  to  those,  who  (if  lands  had 
been  bought)  would  have  been  entitled  to  the  rents: 
Held,  that  the  tenant  for  life  is  entitled  to  the  divi- 
dends accruing  upon  the  dear  residue  of  the  personal 
estate,  within  the  year  after  the  teatator'a  death. 
AngenUin  t.  Martin,  S  Law  J.  Chanc.  88,  s.  c.  1 
Turn.  332. 

A  will  contained  a  direction,  that  the  residue  of 
the  testator's  fiersonal  e»tate  should  be  expended  in 
the  purchsse  of  land,  as  soon  as  land  in  the  county 
of  Y  could  be  conveniently  found,  which  must  pro- 
duce a  certain  per  oentas;e  :  It  was  holden,  that  un- 
til the  dirsction  be  complied  with,  the  tenant  for  life 
was  entitled  to  all  interest  of  the  teststor's  residuary 
estate  accruing  from  the  end  of  one  year  after  the 
teststor's  death.  Kelvington  v.  Gray,  S  S.  &  S.  396. 

Legacies  bequeathed  By  the  will  of  a  husband,  and 
subsequently  of  the  widow,  proving  void,  they  fall 
into  the  residue  of  the  estste,.and  are  not  to  be  dis- 
tributed among  the  remaining  legatees.  Lake  v. 
Cook,  t  Ken.  54.  Chanc. 

(W)  Lboacy  Duty. 

If  a  teaUtor  dies  in  India,  and  his  personal  estate 
is  wholly  there,  and  the  executor  is  resident  there, 
snd  the  will  is  proved  there,  and  auch  executor  re- 
mits a  legacy  to  a  legatee  here,  or  to  some  other 
person  for  the  specific  use  of  the  legatee,  the  legacy 
duty  is  not  payable  on  such  remittance,  inasmuch 
aa  the  estate  is  wholly  administered  in  India. 
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But  if  port  of  the  tsMti  are  found  in  Enghad,  in 
the  hands  of  the  agent  of  saeh  execator,  without 
speoific  appropriation,  and  a  legatee  in  England  in- 
stitutes a  suit  here,  for  the  administration  of  suoh 
unappropriated  assets,  such  assets  an  administered 
in  England,  and  aro  therefore  liahle  to  the  payment 
of  the  legacy  duty.  Logan  v.  Fairlit,  S  I^w  J. 
Chane.  152,  s.  c.  t  S.  &  S.  tM. 

A  testator,  resident  in  India,  bequeaths  to  mn  in- 
fant a  sum  of  money,  to  be  in  rested  in  the  company's 
Securities,  of  which  the  interest  is  to  be  applied  to 
her  maintenance,  and  the  principal  to  be  settled  upon 
herself  for  life,  with  remainder  to  her  children ;  he 
is  lost  on  the  royage  to  England,  leaving  all  his  pro- 
perty in  India ;  executors  resident  in  that  country 
prove  his  will  at  Calcutta,  invest  the  legacy  in  the 
company's  secarities,  and  for  several  years  remit 
the  interest  to  their  correspondents  in  London,  for 
the  benefit  of  the  legatee  who  had  come  to  England ; 
a  part  of  that  interest  is  brought  into  court,  in  a  sait 
established  by  her  for  the  appointment  of  a  guardian, 
and  for  the  allowance  of  maintenance,  and  an  order 
IS  made  for  the  payment  to  her  guardian,  out  of  the 
fond  so  created,  of  200i.  a  year  as  maintenance : 
Held,  that  there  was  specific  appropriation  in  India 
of  the  legacy ;  and  that  the  payment  of  9C0L  a  year 
was  notifiable  to  the  legacy  duty.  Hay  v.  Fahrlie, 
1  Ross.  117. 

A,  who  died  in  1794,  bequeathed  a  lega^,  in 
consolidated  stock,  to  executon,  in  trust  to  pay  the 
interest  to  B  for  life  ;  remainder,  after  B's  decesse, 
to  the  surviving  children  of  B  on  their  attaining 
twenty-one;  remainder,  if  no  surviving  children,  to 
the  appointment  of  B ;  remainder,  in  default  of  ap- 
pointment, to  B'a  next-of-kin  :  upon  A*8  death,  the 
executors  transferred  the  legacies  into  their  own 
nsmes  from  that  of  the  testator,  paid  the  testator's 
debts,  and  accounted  for  the  residuary  eatate  to  the 
residuary  legatee ;  the  dividends  were  regularly  paid 
by  the  executors  to  B  until  18S6,  when  B  aied, 
leaving  three  children :  Held,  that  the  transfer  did 
not  amount  to  a  payment,  delivery,  retainer,  satis- 
faction, or  discharge  of  the  legacy,  before  the  Slat 
of  August  1815,  and  was  therefore  Uable  to  the  duty 
under  the  55  Geo.  3,  e.  184.  Attomay  General  t. 
Wood,  f  Y.  &  J.  «90. 

A  testator  bequeaths  annuities  to  be  charged  on 
leasehold  estates,  and  directs  that  they  shall  be  paid 
without  any  deduction  or  abatement:  Held,  that 
they  are  to  be  paid  free  of  the  legacy  duty.  Smith 
V.  Anderson,  6  L*aw  J.  Chanc.  105. 

A  teatator  bequeathed  to  his  daughter  5O,O0OL,  of 
which  20,000/.  was  to  be  paid  to  her  absolutely,  and  as 
to  the  remaining  30,000(.,  she  was  to  receive  the  in- 
terest to  her  separate  use  during  her  life,  and,  after 
her  death,  the  principal  was  to  be  paid  to  such  person 
or  penons  as  she  might  by  her  will  sppoint ;  and, 
after  giving  various  other  legacies,  and  bequeathing 
to  the  same  daughter  a  share  of  the  residue  of  his 
personal  estate,  he  directed,  that  all  the  specific  and 
pecuniary  legacies  thereinbefore  bequeathed  should 
be  paid  to  the  respective  legatees  free  of  the  legacy 
duty ;  the  daughter  having  died  in  his  lifetime,  he 
afterwarda  by  a  codicil  "  instead  of  the  legacies  given 
to  her  by  my  will,  which  are  now  lapsed,  bequeath- 
ed to  her  husband  90,000/. :  Held,  (hat  the  husband 
wss  not  entitled  to  have  the  30,000/.  paid  to  him  free 
of  legacy  duty.    Chatteris  v.  Young,  t  Russ.  18S* 


Residuary  bequest  of  tiio  personal  eatate  of  a  tes- 
tator to  his  son-in-law  G  B,  and  to  his  (the  teststor's) 
daughter  and  his  wife  for  their  absolute  benefit,  is 
ohargeable,  under  the  55  Geo.  3,  c.  184,  with  10/. 
per  cent,  on  one  moiety,  and  1/.  per  cent,  on 
the  other.    Attorney  General  r.  Baeehue,  11  Price, 

Money  paid  by  an  executor  as  legacy  duty,  to  a 
stamp  distributor  or  his  agent,  under  an  agreement 
that  the  receipts  for  the  legacies,  in  respect  of  which 
such  payment  is  made,  shall  be  transmitted  to  be 
duly  stamped  within  twenty-one  days,  according  to 
the  provisions  of  the  act.  36  Geo.  3,  c.  5«,  c.  29, 
may,  on  failure  to  perform  such  agreement,  be  re- 
covered back  from  the  stamp  distributor,  either  upon 
the  special  assumpsit,  or  upon  a  count  for  money  had 
and  received,  &c. 

Sitnble — ^That,  in  an  action  to  recover  back  the 
amount  of  such  payments  from  a  diatributor  of  stamps 
and  collector  or  the  legacy  duty,  a  peraon  who  has 
been  appointed  by  him  a  sob-distributor  of  stamps 
will  be  deemed  to  have  been  appointed  a  sub-coUec* 
tor  of  the  legacy  duty,  until  the  contrary  be  proved. 
Scott  ▼.  Knapp,  5  Law  J.  K.B.  281. 

(X)  Rights  of  Legatees. 

A  legatee  may  file  a  bill  fior  an  aooonnt  SharpUa 
V.  Sharpies,  M'Clel.  506. 

Where  a  testator  bequeaths  money  upon  treat  to 
trustees  to  invest  in  the  public  fonds,  and  pay  the 
dividends  to  A  until  her  marriage,  and,  upon  her 
marriage,  to  tranafor  the  stock  to  hat ;  but,  in  esse 
she  should  die  unmarried,  then  to  transfer  the  stodc 
to  such  person  ss  she  should  by  her  will  sppoint ; 
and,  in  defeolt  of  such  appointment,  to  her  exeoutora 
or  administrators.  5smfr/e— That  she  is  not  entitkd 
to  have  the  fund  transferred  to  her  while  she  reaaains 
unmarried.     Wilson  v.  Mount,  «  S.  &  S.  493. 

Maintenance  allowed  to  a  legatee  after  ahe  bad 
atUined  the  age  of  twenty-one.  M'DsrsMtt  r. 
KeeUy,  4  Law  J.  Chanc.  lOS. 

Where  an  account  of  the  residuary  estate  of  a  tes- 
tator has  been  made  out  by  tiie  exeeutora,  and 
signed  by  the  psrties  interssted,  under  wlueh  seconnt 
all  of  them  have  been  paid  except  one,  anoh  one  may 
recover  his  proportion,  with  interest,  in  sssnmpsit, 
againat  the  executon.  Gregory  r.  Hammn,  3  C.  & 
P.  S05.  [Burrough] 


LEGAL  REPRESENTATIVES. 

Legal  representatives  to  be  understood  executors 
and  administrators  unless  controlled  by  intention 
upon  the  whole  instrument.  Price  r.  Strange,  6 
Mad.  159. 


LETTERS  OF  REQUEST. 

Letters  of  request  must  shew  thst  they  were  mads 
by  a  competent  jurisdiction.  Rose  t.  Lee,  3  Phil. 
566. 
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LIBEL. 

(A)  Actions  for. 

(B)  Pleadings. 

(C)  Evidence. 

(D)  Informations  and  Indictments. 
(£)  Damaobs. 


(A)  Actions  for. 

It  is  a  libel  to  pablish  of  s  proteatsot  archbishop, 
that  be  attempts  to  conrert  catholic  priests  by  offers 
of  money  and  preferment.  Archbi»hop  nf  TVimn  t. 
fioieitfA,  6  Law  J.  C J*.  199,  a.  o.  5  Bing.  17,  s.  e. 
S  M.  &  P.  S«. 

Where  a  written  publication  charges  a  man  with 
that  what,  if  true,  would  degrade  him  in  the  oninion 
of  his  neighbours,  it  is  not  the  less  a  libel,  although 
the  main  purpose  appears  to  bare  been  to  charge 
him  with  the  breach  of  a  particular  law ;  and  tiie 
whole  context  shews  that  the  writer  is  mistaken  in 
his  law. 

Accordiogly,  where  a  written  publication  charged 
the  plaintiff^  an  oTcrseer  of  the  poor,  with  illegal 
conduct  towards  tbe  panpers,  by  forcing  them  to 
take  goods  at  a  disadvantage  in  lien  of  money,  (the 
writer  evidently  meaning  to  charge  an  offence  under 
the  55  Geo.  3,  o.  1S7,  s.  6 ;  but  not  stating  facu 
applicable  \a  that  8tatote)---it  was  held,  that  this 
was  a  libel,  inasmuch  as  the  eooduct  ascribed  to.the> 
plaintiff'  in  his  character  of  orerseer  waa  eppressivo^ 
and  disgraceful,  whether  it  amounted  to  a  legal  offence 
or  not.  Woodward  t.  Dowsing,  6  Law  J.  K.B.  225, 
a.  c.  f  M.  &  R.  74. 

Tbe  defendant  being  sued  by  the  plaintiff*  on  a 
bond  executed  by  him  as  aurety  for  one  Morrison, 
conditioned  for  tne  due  performance  by  Morrison  of 
an  award  about  to  be  made  between  him  and  the 
plaintiff,  the  defendant  resisted  payment,  and  com- 
menced proceedinga  in  equity,  and  also  in  Scotland, 
to  set  aside  the  bond,  which  tiie  plaintiff*  (pending 
theae  proceedings)  advertised  for  sale  by  public  auc- 
tion as  a  common  money-bond.  The  defendant 
attended  at  the  Auction  Mart  on  the  day  of  sale,  and 
there  read  and  circulated  a  letter  that  he  had  pre- 
yiously  sent  to  the  auctioneer,  in  wbioh  he  stated 
that  the  plain tifi*B  object  in  offering  the  bond  for  sale, 
was  "  either  to  extract  money  from  the  pocket  of 
an  unwary  purchaser,  or,  what  was  more  likely,  by 
meana  of  the  threat  of  publication,  to  extort  money 
from  him  (the  defendant):"  Held,  that  this  was  a 
libel,  and  that  proof  of  express  malice  waa  not  ne- 
cessary. Robertton  t.  MaeDongalt,  6  Law  J.  C.P. 
171,  a.  o.  4  Bing.  670,  s.  o.  1  M.  &  P.  692,  s.  e.  3 
C.  &  P.  259. 

Where  a  party  complains  of  a  libel,  which  is  con- 
fined to  an  illegal  transaction,  in  which  he  himself 
is  engaged,  he  cannot  recover  in  an  action  for  such 
libel ;  but  if  fraud  ultra  auoh  transaction  be  imputed 
to  him,  the  action  may  be  maintained.  Yrisarri  r. 
CUmait,  4  Law  J.  C.P.  128,  s.  c.  3  Bing.  432. 

An  action  for  a  libel  cannot  be  sustained  where 
the  injury  hss  been  done  to  the  plaintiff  in  bis  exer- 
dae  of  an  illegal  vocation.  Huni  v.  Bell,  1  Bing.  1, 
8.  c.  7  B.  Mo.  212. 

To  constitute  a  libel,  it  need  not  be  nnderatood  by 
all  the  world ;  if  it  can  be  comprehended  by  those 


who  know  the  plaintiff',  it  will  suffice.  But  those  per- 
sons must  not  resort  to  another  libel,  written  by 
anotlter  person,  to  shew  that  through  the  medium  of 
that  libel  they  were  enabled  to  understand  that  the 
plaintiff  was  intended.  B&urki  v.  Warren,  2  C.  &  P. 
307.  [Abbott] 

No  action  lies  for  a  libel  contained  in  an  affidavit, 
produced  in  a  court  of  justice,  and  as  a  defence  to  a 
legal  proceeding.  Attley  v.  Young,  2  Ken.  536,  a.  c. 
2  Burr.  807. 

Though  counsel,  in  tbe  discharge  of  their  duty  to 
their  olienta,  are  privileged  to  utter  matters  highly 
injurious  to  individuals,  yet  the  publication  of  these 
oraervations  is  not  justifiable,  imless  it  be  shewn 
that  it  was  published  for  the  purpose  of  giring  the 
public  information  which  it  was  fit  and  proper  for 
them  to  reoeive,  and  that  it  was  warranted  by  the 
evidence.  Flint  t.  Pihe,  3  Law  J.  K.B.  272,  s.  c. 
4  B.  &  C.473,  S.C  6  D.  &  R.  528. 

The  plaintiff  being  about  to  be  cfaoaen  preacher 
at  a  dissenting  chapel,  the  defendant,  in  a  conrer- 
sation  with  one  of  the  coog^gation,  who  made  in- 
quiry of  him  respecting  the  plaintiff's  character, 
related  a  circumstance  which  had  occarred  some 
years  before,  in  such  a  manner  as  to  induce  that 
person  to  suppose  that  the  plaintiff  had  been  guilty 
of  forgery.  Tbia  assertion  appearing  to  be  without 
foundation,  tbe  deacons  of  the  chapel  sent  a  circular 
to  each  of  the  congregation,  with  an  account  of  tiie 
affair,  to  the  intent  that  the  plaintiff's  reputation 
might  be  mabtained  amongst  them.  The  defendant 
wrote  a  letter  in  answer,  directed  to  the  minister 
and  deacons,  in  which  he  again  charged  the  plaintiff 
with  forgery ;  and,  in  support  of  the  charge,  set  out 
what  purported  to  be  the  opinion  of  counsel  on  a 
ease  submitted,  but  which  was,  in  fact,  only  a  part 
of  the  opinion ;  certain  parts  of  it  being  purposely 
suppressed,  they  not  supporting  the  defendant's 
assertion.  It  was  left  to  the  jury  to  say,  whether 
or  not  the  libel  imputed  forgery  to  the  plaintiff,  and 
whether  or  not  the  defendant  was  actuated  by  express 
malice  in  writing  it.  They  found  that  the  libel  did 
impute' forgery ;  but  that  the  defendant  was  not  ac- 
tuated by  expreas  malice,  and,  accordingly,  gave  a 
verdict  ror  the  plaintiff,  damages  50/. 

On  motion  for  the  defendant  to  have  it  entered  for 
him  on  the  general  issue,  and  for  tbe  plaintiff  on  the 
special  pleas,  on  tbe  grounds  that  the  jury  having 
negatived  express  malice,  the  action  could  not  be 
maintained ;  and  that  the  letter  containing  the  libel 
was  a  privileged  communication ;  and  on  motion  by 
the  plaintiff  for  a  new  trial, on  the  ground  that  from 
the  lapse  of  time  since  the  bill  wss  given,  and  the 
defendant'a  withholding  that  part  of  the  opinion 
which  was  favourable  to  the  plaintiff's  case,  there 
was  sufficient  proof  of  express  tnalice,  and  that  the 
jury  ought  to  have  found  it, — the  Court  refused  to 
disturb  the  verdict.  Blaehbum  y.  Btaekimm,  6  Law 
J.  C.P.  13,  a.  c.  4  Bing.  395,  a.  c.  1  M.  &  P.  33, 
s.  c.  3  C.  &  P.  146. 

In  the  newspaper  called  Tke  Morning  Herald,  a 
report  was  given  of  a  case  heard  before  a  justice  of 
tbe  peace  at  the  Bow-street  office.  Tbe  statement 
charged  a  person  with  a  criminal  offence,  and  con- 
sequently was  a  libel :  The  Conrt  held,  that  if  it 
waa  a  fair  and  true  report  of  what  occurred  at  tbe 
office,  yet  it  was  unlawful  in  tbe  editora  of  the 
newspaper  to  publish  it.    Duncan  v.  Thwaitet,  3 
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Uw  J.  K.B.  S,  0.0.  SB.  &  C.556,  t.o.  5  D.&  R. 
447. 

Two  penooB  appeared  before  a  magietrate,  aod 
yerbally  made  a  statement  injuriouato  the  character 
of  the  plaintiff.  The  magistrate  was  not  called  on 
to  act  in  hia  judicial  character^  but  merely  to  gifo 
bis  adyioe.  The  defendants,  editors  of  a  newspaper, 
publisbed  an  account  of  the  proceedings  which  con- 
tained matter,  part  of  which  was  not  actionable 
when  spoken,  but  became  so  when  written.  The 
defendants  pleaded,  that  the  report  was  correct,  and 
that  the  faou  were  true.  The  jury  found  that  the 
statement  was  not  true,  but  that  the  report  was 
correct:  The  Court  held,  first,  that  as  the  magis- 
trate was  not  acting  in  his  judicial  character,  the 
defendants  were  not  justified  on  the  ground  of  its 
being  a  correct  report  of  legal  proceedings.  Se- 
coodly,  that  the  defendants  did  not  gi? e  any  right 
of  action  against  the  persons  who  addressed  the 
magistrate.  And  thirdly,  that  they  had  uot  offered 
themselvea  as  witnesses,  by  spying  that  they  bad 
themseUes  heard  the  slander,  M'GrtgorY,  Tktodites, 
9  Law  J.  K.B.  817,  s.  c.  3  B.  &  C.  S4,  s.  o.  4  D. 
&  R.  695. 

An  officer  in  the  navy  has  no  right  to  make  com- 
munications upon  subjects,  with  which  he  becomes 
acquainted  in  bis  professional  capacity,  except  to 
the  Go? emment ;  and,  therefore,  a  letter,  wriUen  to 
Lloyd's  Coffee-bouse,  about  the  conduct  of  the  cap- 
tain of  a  transport  ship,  by  a  lieutenant,  who  was 
superintendent  on  board,  is  not  a  priyileged  com- 
munication. Hurtoood  T.  Green,  S  CX  &  P«  14l« 
[Best] 

A  circular  letter  sent  by  the  secretary  to  the 
jnembers  of  a  society  for  the  protection  of  trade 
against  sharpen  and  swindlers,  furnishing  informa- 
tion respecting  certain  bill  transactions,  is  not  a 
privileged  communication. 

SmnbU,  tbpt  if  such  letter  state  partieuhr  fteti,  it 
will  not  be  a  libel,  though  some  of  the  persona  re- 
ceiving it,  belieyed  that  it  was  sent  to  intimate  that 
the  parties  mentioned  in  it  were  common  sharpers 
and  swindlers.  Atiter,  if  it  contain  a  general  state* 
ment — such  as,  that  the  party  mentioned  in  it  is  con- 
sidered Bu  improper  person  to  be  proposed  to  be 
balloted  for  as  a  member  of  the  society.  At  all 
events,  in  the  former  case,  it  is  a  question  for  the 
jury,  whether  the  society  really  and  bond  fide  in- 
tended to  give  the  particular  information  which  the 
letter  cooUins.  Getting  y.  Fan,  5  C.  &  P.  160. 
[Gaselee]  ;  and  see  GoUrUin  v.  Fou,  X  C.  &  P.  25S. 
Post,  B.  [Abbott] 

Semble,  That  a  character  of  a  servant,  if  given 
bond  fide,  is  a  privileged  communication,  although  it 
had  not  been  applied  for.  Patiitan  v.  Jones,  3  C. 
&  P.  383.  [Tenterden] 

A  comment  on  matters  of  general  interest,  such  as 
a  petition  in  parliament,  is  not  a  libel  unlesa  the 
private  character  of  the  petitioner  be  vilified.  Dumis 
V.  Anderson,  1  R  &  M.  «87.  [Best] 

Where,  in  an  action  for  a  libel,  the  plaintiff  de- 
clared that  be  was  a  member  of  the  Royal  College 
of  Surgeons;  and  that  he  had  set  np  a  oertaia 
establishment  from  which  be  wss  deriving  great 
gains  and  profits  \  and  that  he  had  preaented  a  peti- 
tion to  the  House  of  Commons  against  empiricism 
and  quackeiy  \  bat  that  the  defendant  poblisbed  a 


certtin  libel  of  and  conoeming  the  plaintiff  m  i^ 
surgeon,  charging  him  with  ignorance  in  the  scteoee 
of  his  profession  and  of  chemistry ;  and  it  was  left 
to  the  jury,  that,  if  the  defendant  s  publication  was 
a  (air  comment  on  the  plaintiff's  petition,  it  was  not 
a  libel ;  but  that  if  it  tended  to  raflect  on  the  plain- 
tiff in  bis  private  practice,  or  impur*d  icrnoriiric**  to 
him  in  his  character  of  a  surgeon,  it  would  be ;  and 
whether,  from  the  terms  of  the  libel,  it  applied  to 
his  ignorance  as  a  surgeon  or  a  chemist ;  and  thoy 
found  a  verdict  for  the  defendant :  The  Court  granted 
a  new  trial.  Dunne  v.  Anderson,  3  Law  J.  CJ*. 
157,  8.  c.  3  Bing.  88,  s.  c.  10  B.  Mo.  407. 

Whatever  is  fairly  written  of  a  work,  and  eaa 
be  reasonably  said  of  it,  or  of  its  author,  as  connected 
with  it,  is  not  actionable,  unless  it  appear  that  the 
party,  under  the  pretext  of  criticiaing  the  work, 
takea  an  opportunity  of  attacking  the  character  of 
its  author.  MaeUed  y.  Waktey,  3  C.  &  P.  311. 
[Tenterdenj 

A  fair  criticism  on  the  works  of  a  professional 
artist,  in  the  course  of  hia  professional  employment, 
is  not  actionable,  however  mistaken  it  may  be :  if  it 
is  unfair  and  intemperate,  and  written  for  the  purpose 
of  inj urine  the  par^  criticised,  it  is  actionable. 
SoanM  y.  Knight,  1  M.  &  M.  74.  [Tenterden] 

Two  or  more  partnera  may  join  in  an  action  lor 
libel  imputing  inaolvency  to  them  in  the  way  of 
their  trade  as  bankers,  whereby  they  have  sustained 
a  special  damage ;  as,  where  the  interest  is  joint, 
all  may  join  in  the  action.  Foster  y.  Lawsan,  4  Law 
J.  C,P.  148,  s.  c.  3  Bing.  4dt. 

(B)  Pleadings. 

Where  an  index  to  a  review  contained  a  libel :  IC 
was  holden  sufficient  to  set  out  the  eontente  of  the 
index,  without  stating  the  whole  subject  matter, 
which  might  introduce  a  material  qualification. 
Buckingham  v.  Murray,  9  C.  &  P.  46.  [Abbott] 

In  an  action  for  a  libel,  a  letter,  steted  as  an  in- 
ducement in  the  declaration,  need  not  be  all  set  oat  ; 
therefore  if  it  be  found  to  contain  more  than  is  alleged 
in  the  plead inga,  it  is  no  variance.  Bonrhe  v.  IFar- 
rtN,  «  C.  &  P.  S07.  [Abbott] 

Where  that  which  is  complained  of  in  the  decla- 
ration as  a  libel,  does  not  upon  the  face  of  it  apply 
to  the  plaintiff,  and  import  a  libel,  it  is  necessary 
by  inducement  to  stote  such  facts  as  will  support 
an  innuendo,  and  shew  the  libellous  application  of 
the  statement  to  the  plaintiff.  Hall  r.  Blandy,  1 
Y.  «c  J.  480. 

In  an  action  for  a  libel  set  forth  in  the  declaration 
aa  follows :  "  Who  do  yon  think  was  the  archbishop 
who  promised  M,  the  priest  of  the  mountetns, 
lOOOi.  in  cash,  and  a  living  of  WOL  a  rear  1  Why, 
no  less  a  personage  than  the  Archbiabop  of  Tuam 
(the  plaintiff)  I !  f  The  archbiabop  wrote  to  a  Pro- 
teatant  clergyman,  deairing  him  to  make  the  offer, 
and  to  shew  the  letter,  but  not  to  rarrander  it  into 
his  possession,  unless  M  was  disposed  to  accede,"— 
with  an  innuendo  that  '*  the  defendant  meant  by  the 
libel,  that  the  plaintiff  bad  offered  thesaid  M  lOOOi. 
in  cash,  and  a  living  of  800/.  a  year,  if  he  would 
accede  to  become  a  Protestant  clergymao,'* — a  mo- 
tion was  made  in  arreet  of  judgment,  on  the  gronnda 
that  there  were  no  introductory  averments  to  explain 
the  intent  of  the  libel,  nor  anything  on  the  face  of 
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the  libel,  u  let  eat,  to  warmt  the  xnnoendo  :  Held, 
that,  After  rerdict,  the  declaration  was  euffictent. 
Th€  Archhifhop  of'  Tuam  r,  Robeson,  6  Law  J.  C.P. 
199.  B.  c.  &  Bing.  17 ,  s.  c.  X  M.  &  P.3«. 

The  introductorj  statement  in  an  action  for  a  libel 
eannot  aid  the  coont,  nnlesa  it  be  connected  with  it 
hy  worda  of  ezpreas  reference. 

llierefore,  where  the  introductory  statement  was, 
that  certain  persona  were  associated  together,  under 
the  name  of  *'The  Society  of  Guardians  for  the 
Protection  of  Trade  against  Swindlers  and  Sharpera"; 
and  that  the  defendant,  under  colour  of  being  their 
secretary,  was  accustomed  to  publish  certain  printed 
reports,  for  the  purpose  of  signifying  to  the  members, 
the  nimes  of  such  persons  as  were  considered 
gwindlerg  and  tharpers,  and  improper  persons  to  be 
proposed  to  be  balloted  for  as  members  of  the  so> 
eiety;  and  tlie  count  then  went  on  to  charge  the 
defendant  with  haying  published  a  paper,  which 
denoted  that  the  plaintiff  was  an  improper  person  to 
be  proposed  to  be  balloted  for,  as  a  member  of  a 
■ociety  of  guardiana  for  the  protection  of  trade 
againat Bwindlers  and  sharpers:  It  was  held,  that 
the  introductory  statement  could  not  be  called  in 
aid  of  the  count,  not  being  connected  with  it  by  any 
express  words. 

An  innuendo  may  explain,  but  may  not  enlarge 
the  meaning  of  the  expreasion :  Therefore,  where 
the  defendant  was  charged  with  having  published  a 
paper,  atating  that  the  plaintiff  was  an  impro|)er 
person  to  be  proposed  to  be  balloted  for,  as  a  member 
of  a  aociety  for  the  protection  of  trade  againat 
swindlera  and  sharpera  ;  and  it  waa  alleged  by  in- 
ouendo,  that  the  defendant  meant  thereby  that  the 
plaintiff  was  himself  a  swindler  and  sharper :  It  was 
held,  thst  the  innuendo  was  not  warranted  by  the 
expression ;  and  therefore,  without  the  aid  of  aome 
explanatory  matter,  the  count  waa  held  bad  after 
Terdict.  Goldgtem  r,  Fots,  5  Law  J.  K.B.  84,  s.  c. 
6  B.  &  C.  164,  8.  c.  (in  error,)  3  Y.  &  J.  146,  s.  c. 
4  Bing.  489,  s.  c.  1  M.&  P.  403,  s.  c.  ?  C.  &  P.  «dtf. 

In  an  action  againat  the  proprietor  of  a  news- 
paper  for  a  libel,  the  declaration  aet  out  the 
libBl,  without  an  innuendo  that  the  plaintiff  was 
intended  to  be  charged  as  stated  in  the  inducement, 
as  followa : — 

"  To  bill -broken  and  otben.  Caution.  Reward. 
Whereaa  information  has  been  given  to  me,  thst 
attempts  have  been  made  to  obtain  the  discount  of  a 
bill  of  exchange,  bearing  dste  Lotuion,  Msy  26th 
IStb,  and  purporting  to  be  drawn  by  one  J  8  upon, 
and  to  be  accepted  by,  the  Dowager  Lady  P  T,  for 
6000/.  with  interaat,  payable,  twelve  montha  after 
date,  to  the  order  of  the  aaid  J  S  :  I  do  heraby  give 
notice,  on  behalf  of  the  aaid  Dowager  Lady  P  T, 
that  she  haa  not  accepted  auch  bill,  and  that,  if  her 
same  should  appear  on  any  such  instrument,  the 
•sme  haa  been  forged,  or  her  handwriting  to  the 
aaid  acceptance  of  the  aaid  bill,  if  genuine,  baa  been 
obtained  by  fraud,  in  total  ignorance,  on  her  part, 
of  the  intended  effect  of  the  signature.  Any  peraon 
who  will  give  poaitive  information  to  me  of  the 
party  in  poaaeaaion  of  the  aaid  instrument  shall  be 
handaomely  rewarded.  Thomas  Binns"  :  The  jury 
having  found  for  the  defendant,  the  Court  raftiaed 
to  aet  aside  the  verdict.  StoekUy  v.  CUment,  5  Law 
J.  C  J*.  139,  a.  c.  4  Bing.  163. 

A  oouat  which  sets  oat  a  mippoied  libel  on  the 


plaintiff,  that  supposed  libel  being  contained  in 
words,  which,  of  themselves,  have  no  allusion  or 
referance  to  the  plaintiff,  muat  explain  the  worda  as 
they  ara  set  out  by  innuendos.  The  mere  intro- 
ductory expreasion  in  the  count,  that  the  libel* was 
"  of  and  concerning  the  plaintiff"  ia  insufficient. 
Clement  v.  Fisher,  (in  error),  6  Law  J.  K.B.  39, 
s.  C.7  B.  &  C.  459,  s.  c.  1  M.  &  R.  «8I. 

A  libel,  in  a  letter  addreased  to  the  editor  of  a 
Newspaper,  contained  this  passage  among  othera, 
viz.  "  the  plaintiff  loat  no  time  in  transferring  him- 
self, together  with  «00,000(.  sterling  of  John  Bull's 
money,  to  Psris,  whera  he  now  outtops  princes  in 
his  style  of  living"  :  Held,  that  it  did  not  impute  to 
him  the  commission  of  a  fraud  on  the  English  nation  ; 
and,  therefora,  inuuendot  imputing  such  fraud  to 
him,  could  not  be  supported.  Yriswrri  v.  Clement, 
4  Law  J.  C.P.  1«8,  a.  c.  3  Bing.  432. 

The  declaration,  after  the  uaual  prefatory  aver- 
menu,  atated  that  the  plaintiff  was  a  juatice  of  the 
peace,  and  that  the  defendant  published  of  him  as 
such  justice  the  matter  following  :  "  The  other  two 
magistrates  residing  within  our  county,  are  H  C  A, 
eaq.  (meaning  the  plaintiff)  and  F  G,  the  latter  of 
whom  ia  gone  to  r^aide  abroad  ;  as  to  Mr.  A,  he  is 
Chairman  of  the  Finance  Committee  of  the  county 
of  W^and  has  audited  accounta  containing  items  of 
npwsrds  of  l2,0(X)t.  for  the  nominal  purpoae  of  fur- 
niahing  lodginga,  plate,  &c.,  for  the  judges,  hut 
which  expenditure  in  reality  was,  to  6nd  accommo- 
dation for  the  magistrates,  as  the  sheriff  always 
found  the  judgea  auitable  lodginga.  without  putting 
the  county  to  any  expenae/'  thereby  meaning  that 
the  said  plaintiff  had  conducted  himaelf  corruptly, 
unduly,  and  improperly,  in  bis  office  of  justice  of 
the  peace.  After  verdict,  tbe  judgment  was  arreated, 
the  publication  not  being  libel looa  per  je,  and  the 
declaration  cootainitig  no  prefatory  averment,  con- 
nected with  the  publication,  to  aupport  the  innuendo, 
Adams  v.  Mfredew,  S  Y.  &  J.  417. 

Pleas  of  justification  to  an  action  for  a  libel,  as- 
serting the  general  bad  character  of  the  plaintiff,  are 
demurrable. 

A  demurrer  to  a  plea  of  justification  does  not 
admit  the  troth  of  the  libel.  Jones  v.  Stevens,  11 
Price,  235. 

The  insufficiency  of  a  plea  of  juatification  to  an 
action  for  a  libel,  cannot  be  taken  advantage  of  at 
the  trial,  but  the  party  must  demur.  Edmonds  v. 
Walter,  3  Stark.  7.  [Abbott] 

To  tbe  fitat  and  second  counts  of  a  declaration, 
alleging  that  the  defendant  *'  had  compoaed  and 
published  two  libels,"  the  defendant  pleaded  pleas 
of  justification,  which  stated,  "  that  the  libels  ao  aet 
forth  were  one  and  the  same  aupposed  libel,  and 
not  other  or  different  supposed  libels."  On  de- 
murrer, the  pleaa  were  held  bad.  Edmunds  r,  fValker, 
8  Chit.  291. 

Semhie,  That  a  plea  juatifying  a  charge  of  felony, 
roust  give  the  particular  facta,  from  which  the  de- 
fendants mean  to  iuaist  that  a  felony  waa  committed 
by  the  plaintiff  as  charge«l ;  and  those  facta  must  be 
atated  with  the  same  particularity  aa  would  be  re- 
quired in  an  indictment  for  the  felony.  At  least 
the  plea  must  give  particulars  sufficient  to  enable 
the  plaintiff  to  meet  the  charge,  and  to  prepare  for 
hia  defence  againat  it  Carpenter  r.  Jonts,  6  Law 
J«  K«B*  4« 
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When  it  hid  b«ea  statad  in  a  newspaper  that 
*'A  wrious  misundenUnding  has  talcen  piece 
emoDgst  the  independent  dieaeDters  of  Great  Mai- 
low  and  their  pastor,  in  consequence  of  some  per- 
sonal inyeotiTe  publidj  thrown  from  the  pulpit  by 
the  latter,  agaiost  a  young  lady  of  distinguished 
merit  and  spotless  reputation.  We  understand 
however,  that  the  matter  is  to  be  taken  ap  seriously" ; 
a  plea  in  justification,  stating  that  the  pastor  in  his^ 
chapel  had  uttered  the  following  words : — "  I  bsfn^ 
something  to  say,  which  I  hare  thought  of  mention- 
ing for  some  time,  namely,  the  improper  conduct  of 
one  of  the  female  teachers,  her  name  is  Miss  Fair ; 
her  conduct  is  a  bad  example  and  disgrace  to  the 
school,  and  if  any  of  the  children  dare  to  ask  her  to 
go  home,  she  (meaning  one  of  the  children)  shall  be 
turned  out  of  the  school  and  never  enter  it  again. 
Miss  Fair  does  more  harm  than  good"  ;  Held,  suffi- 
cient. Edward  7.  Bell,  9  Law  J.  C^.  49,  s.  c.l 
•Bing.  403.  s.  c.  8  B.  Mo.  467. 

Case  for  a  libel  in  a  newspaper,  which  purported 
to  be  a  report  of  a  trial  had,  but  set  out  a  part  only 
of  the  speech  of  a  counsel  for  the  defendant*  Pita, 
that  the  supposed  libel  was  **in  subita9C€  a  true 
account  and  report  of  the  trial*' :  Held  bad  on  de* 
Burrer ;  for  it  contained  no  denial  of  the  malicious 
motivea  imputed  in  the  declaration,  or  any  statement 
that  the  publication  was  for  the  purpose  of  giving 
useful  or  necessary  information  to  the  public,  or  that 
it  was  an  accurate  report  of  the  trial.     FUmt  r.  Pike, 

5  Law  J.  K.B.  UTt,  s.  c.  4  B.  &  C.  475,  s.  c  6  D. 

6  R.  5«8. 

(C)  Evidence. 

The  publication  of  a  libel  is  proved  by  shewing 
the  delivery  of  the  newspaper  to  the  officer  at  the 
stamp-office.  Rex  t.  AmphUt,  4  B.  £i  C.  S5,  s.  c 
6  D.  &  R.  Its. 

A  newspaper  containing  a  libel  is'sdmiisible  in 
evidence.  Weaver  v.  LUyd,  1  C.  &  P.  t96.  [Gar- 
row] 

To  proTe  who  was  the  party  who  had  inserted  a 
libel  in  a  newspsper,  s  reporter  was  called,  who 
stated  that  the  paragraph  contained  in  the  paper 
was  communicated  to  him  by,  and  published  at,  the 
defendant's  request ;  and  that  the  paper  then  pro* 
duced  contained  exactly  the  same  infonnation  as 
had  been  disclosed  to  him,  the  reporter,  except  a 
little  variation  in  the  words,  not  altering  the  sub-  * 
stance  :  Held,  let,  that  the  reporter's  evidence  was 
sufficient  to  charge  the  defenoant ;  and,  Sdly,  that 
the  newspaper  was  inadmissible,  in  the  absence  of 
the  memorandum  from  which  the  account  had  been 
taken.     Adawu  v.  Kelly,  1  R.  &  M.  137.  [Abbott] 

In  cases  of  libel,  a  subsequent  publication,  brought 
out  even  aAer  issue  joined,  may  be  evidence  to  shew 
the  motives  of  the  party.  An  admission  signed  by 
the  defendant's  attorney,  consenting  to  admit  the 
defondantto  be  editor  of  a  periodical  work  called 
"  The  Lancet,"  is  no  evidence  that  the  defendant 
was  editor  on  a  day  subsequent  to  the  data  of  such 
admission.  Maeleod  r.  li'dUey,  5  C.  &  P.  314. 
[Tenterden] 

In  an  .action  on  the  case  for  a  libel  in  a  news- 
paper, Uie  plaintiff  cannot  give  evidence  of  -the 
GOQtenta  of  a  placard  poated  in  the  window  of  a 
third  person,  although  the  placard  states  what  wUl 
•ppemr  in  the  defendant's  newspaper  respecting  the 


plsintiff,  and  that  which  it  foretold  does  ffpemt 
accordingly.  Reaha  v.  Riehardt,  9  C.  &  P.  56S. 
[Abbott] 

Read  ID  g  the  libellous  part  of  a  publication,  will 
not  suffice,  if  the  defendant  wishes  to  have  the 
whole  of  it  read.  Cooke  v.  Hughet,  1  R.  &  M.  lit. 
[Abbott] 

In  an  action  for  a  libel,  clear  statomenta  have  the 
effect  of  dispensing  with  proof,  on  the  part  of  a 
plaintiff,  of  facta  so  alleged,  if  they  become  neces- 
sary to  support  his  case. 

To  prove,  in  an  action  for  a  libel  reflecting  on  the 
character  of  the  plaintiff,  that  he  is  an  attorney,  the 
production  of  the  book  of  admission  by  the  proper 
officer  is  good  evidence.  Jome$  t.  Stevens,  1 1  Price. 
tS5. 

The  plaintiff,  in  his  dedsration  for  a  libel,  alleged 
that  he  was  sn  attorney,  and  that  the  libel  was  pub- 
lished of  and  concerning  him, and  of  and  eonceming^ 
him  in  his  profession.  He  proved,  that  he  had  been 
admitted  an  attorney ;  but  he  did  not  prove,  that  at 
the  time  the  libel  waa  published,  he  bed  taken  out 
his  certificate,  or  that  he  was  practising  as  an 
attorney  :  The  Court  heki,  that  it  waa  sufficient  to 
prove  that  he  bed  been  admitted  an  attorney.  Lewit 
r.  Walter,  2  Law  J.  K.B.  «19,  a.  c  3  B.  &  C.  138, 
s.  c  4  D.  &  R.  BIO. 

In  the  declaration  for  a  libel,  it  was  arerred  in  the 
introductory  part,  that  the  plaintiff  was  an  attorney 
and  vestry  clerk,  and  whilst  he  was  such  clerk, 
prosecutions  were  carried  on  by  the  parish  against 
a  person  for  mslpractices  on  the  parish ;  and,  w 
furtkeraueeoftuek  proceedings,  and  to  bring  them  to 
a  successful  issue,  certain  sums  of  mone^,  beloog- 
ing  to  the  parishioners  were  applied  in  disehafge  of 
the  law  expenses  ;  yet  the  defendant  of  and  ooo* 
coming  &c.,  and  of  and  concerning  f^  natters  ofore- 
sttid,  published  the  libel,  which,  on  production  in 
evidence,  imputed  to  the  plaintiff  that  be  had  frau- 
dulently applied  the  parish  money  in  paying  the 
expenses  of  the  proeecution  after  it  was  terwumated : 
The  Court  held,  thst  it  was  no  vsraeiiei.  Hay  ▼. 
Brown,  2  Law  J.  K.B.  91S,  s.  c  3  B.  &  C.  115« 
S.C.  4D.  &R.670. 

Where  a  libel  imports  in  terms  that  the  peraoe 
who  is  the  subject  of  it  holds  a  situation  of  tnist  and 
confidence,  and  that  he  had  abused  it ;  and  the  de- 
claration alleges  that  plaintiff  held  an  office  of  trfa$t 
and  cmtfidance :  it  is  unneoeasaiy  to  prove  that  the 
nature  of  the  situation  which  he  held  was  an  offiee 
of  trust  and  confidence ;  nor  is  proof  that  it  was  not 
such  an  office  a  ground  of  nonsuit.  BagnaU  v.  C/n- 
derwood,  11  Price,  6fU 

In  a  declaration  fi»r  a  libel,  it  was  stated  by  way 
of  indttoenoent,  that  the  plaintiff  was  appointed  by 
the  government  of  the  stau  ef  Chili,  to  the  office  of 
Envoy  Extraordinary  from  the  atato  to  this  country ; 
the  dlefendsnt  admitted  in  the  libel  that  Chili  was 
a  state  ;  and  it  being  proved  that  the  plaintiff  had 
been  appointed  such  envoy :  Held,  to  be  snffieieBt 
proof  of  such  allegation.  Yrisarri  t.  CUateni,  4  Law 
J.  C.P.  its,  s.  c.  3  Ring.  439. 

If  aforeignstato  be  reoogaixed  by  this  govanment, 
it  is  not  necessary  to  prorve  that  it  is  an  existing 
stato*  hot  otherwise  if  it  be  not  so  recognised ;  there- 
fore, in  an  action  for  libel  on  plaintiff  exercising  the 
functions  of  a  poblio  envor  from  Chili, — it  waa 
boldan.  that  altiioagh  the  lasuDg  and  negotiating 
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bonds  ibr  foreign  stock  without  the  sancttoa  of 
gorenmieot,  was  illegil,  aod  soy  public  obsej^atioQS 
relative  thereto  might  not  have  been  libellous,  yet  a 
libel  imputing  fraud  to  the  plaintiff  personally,  was 
actionable.  Yritarri  t,  CUment,  2  C«  &  r.  233. 
[Best] 

Where  a  defendant  has  only  pleaded  not  guilty  to 
SB  aotion  for  a  libel,  evidence  of  facts,  although  not 
amounting  to  a  justification,  is  not  admissible  either 
to  negatiTe  the  presumption  of  malice,  or  in  miti- 
gation of  damages.  Jvaithman  r.  Weaver,  1  D.  & 
U.  N.P.C.  10.  r  Abbott] 

In  an  action  ibr  a  libel,  the  defendant  cannot  give 
in  evidence  other  libels  not  connected  with  that  on 
which  the  action  is  brought,  neither  in  bar  to  tke 
action,  nor  in  mitigation  of  damages ;  but  he  may 
give  general  evidence,  that  the  plaintiff  has  before 
published  libels  of  the  defendant.  May  v.  Bnnon,  S 
Law  J.  K.B.  212,  s.  c.  3  B.  £c  C.  1 13,  s.  c.  4  D.  & 
R.  670, 

But  general  evidence  tending  to  shew  that  the 

Slaintiff  had  been  in  the  habit  of  libelling  the  defea- 
ant,  held  inadmissible.  Wakley  v.  Johnton,  1 R*  & 
M.  4«».  [Best] 

Semble — That  in  an  action  for  a  libel,  evidence  of 
fsctSf  which  do  not  amount  to  a  iustification,  may, 
under  circumstances,  be  received  in  mitigation  of 
damages,  though  special  pleas  of  justification,  which 
were  on  the  record,  have  been  withdrawn  before  the 
trial,  and  the  plaintiffio  consequence  is  not  prepared 
with  evidence  to  answer  the  defendant's  proof. 

A  witDMs,  who  has  given  evidence  on  his  eza- 
minatiop  in  chief  as  to  the  truth  of  a  libel,  may  be 
asked  on  his  cross-examination,  whether  the  MS.  of 
the  libel  was  not  written  by  hiifi,  and  he  is  bound  to 
answer  the  question.  East  v.  Chapman,  2  C.  &  P. 
570.  [Abbott] 

In  an  action  for  a  libel,  purporting  to  be  a  report 
of  a  coroner's  inquest,  evidence  of  the  correctness  of 
the  report  is  admissible  under  the  general  issue,  in 
mitigation  of  damages ;  but  no  evidence  of  the  truth 
or  falsehood  of  the  Tacts  stated  at  the  inqueat  is  ad- 
missible on  either  side.  East  r.  Chapman,  1  M.  & 
M.  46.  [Abbott] 

Under  a  plea  of  justification  to  a  libel,  evidence  of 
general  bad  character  is  inadmissible :  so  it  is  in 
mitigation  of  damages  to  rebut  the  usual  allegation 
in  the  declaration  of  good  fame,  dec  Jones  v.  Ste- 
vens,  11  Price,  235. 

The  whole  of  the  allegations  in  a  libel  must  be 
justified  and  proved  to  be  true  :  The  Court  held,  that 
a  statement,  that  the  plaintiff  had  literally  knocked 
out  the  eye  of  a  horse,  was  not  supported  by  evi- 
dence that  the  horse  was  so  much  beaten  that  its 
eye9  were  closed  for  three  days.  Weaver  v.  Lloyd, 
t  Law  J.  K.B.  122,  s.  c.  2  B.  &  C.  678,  s.  e.  4  D, 
&  R.  230,  s.  c.  1  C.  &  P.  295. 

If  a  master,  in  giving  the  character  of  a  servant,  in 
a  letter  state  certain  facts,  the  master,  in  the  defence 
of  an  action  brought  by  the  servant  for  libel,  is  not 
bound  to  prove  the  truth  of  every  fact  he  stated :  it 
is  enough,  that  he  give  such  evidence  as  convinces 
the  jury  that  be  wrote  what  he  did  with  an  honest 
belief  of  its  truth.  Pattiion  v.  Jone$,  3  C.  &  P.  383. 
[Tenterden] 

In  an  action  against  a  lieutenant  in  the  navy,  su* 
perintendant  of  a  transport  ship,  for  a  libel  contained 
in  a  letter  written  to  Lloyd's  Coffee-housei  coocei?)- 
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iof  the  conduct  of  the  csptain :  Held»  that  evidence 
oiits  being  the  practice  for  persons  so  circumstanced 
to  make  communications  to  Lloyd's,  could  not  be 
received,  either  as  furnishing  a  defence,  in  conjunc- 
tion with  other  circnmatances,  or  in  mitigation  of  the 
damages  to  be  recovered,  Harwood  v.  Green,  3  C. 
&  P.  141.  [Best] 

In  an  action  for  a  libel  on  a  person  about  to  be 
appointed  a  minister  of  a  dissenting  congregation, 
contained  in  CMDOunications  sentroond  to  the  mem- 
bers of  the  congregation,  a  letter  written  to  the  de- 
fendant, containing  a  statement  of  the  facts  upon 
which  he  founded  his  charges,  is  receivable  in  evi- 
dence on  his  behalf,  to  shew  the  bonafidesytxrh  which 
he  acted,  BUtckbum  v.  Blaehhurn,  3  C.  &  P.  146. 
[Gaselee] 

Where,  to  an  action  for  a  libel,  the  general  issue 
and  special  pleas  were  pleaded,  it  was  holden,  that 
tbe  plaintiff  could  not  divide  his  evidence,  by  giving 
part  in  the  first  instance  aod  reserving  the  residue 
for  the  reply :  but  that  he  might  give  all  the  evi- 
dence in  the  outset,  to  rebut  the  plea  of  justification, 
or  he  might  reserve  such  evidence  for  the  reply. 
Brown$  y.  itf Krfay,  1 R.  &  M.  254.  [Abbott] 

(D)  Informations  and  Indictments. 

Th&  Christian  religion  being  part  of  the  common 
law  of  the  land,  although  it  is  lawful  to  question  its 
authenticity,  by  reasoning  in  calm  and  respectful 
language,  yet  it  is  a  libel  to  vilify  it.  Rex  v.  HW- 
dington,  1  Law  J.  K.B.  S7,  s.  c.  1  B.  &  C.  26. 

If  a  man  publish  a  statement  which  he  does  not 
know  to  bd  true  or  not,  or  has  no  means  of  judging 
whether  it  be  true  or  not,  it  is  false,  and  he  has  been 
guilty  of  a  criminal  untrnth,  and  the  matter  is  a 
Ubel. 

It  is  a  general  rule,  that  a  man  shall  be  presumed 
to  have  mtended  that  which  is  the  natural  con- 
sea  uence  of  the  act  done  by  him,  and  the  jury  may 
infer  that  a  statement  was  maliciously  published,  if 
it  be  untrue  and  will  necessarily  produce  a  mis- 
chievous effect.  Atfx  v.  Harvey  and  Chapman,  2 
Law  J.  K.B.  4,  s.  c.  2  B.  &  C.  257,  s.  o.  3  D.  6c  E. 
464. 

(£)  Damages. 

In  a  joint  action  for  a  libel  by  two  partners,  da- 
magea  cannot  be  given  for  any  injury  to  their  private 
feiali^gs,  but  only  for  such  injury  as  they  may  have 
sustained  in  their  joint  trade  or  business.  Hawthorn 
y.  Lawum,  3  C.  &  P.  196,  [Gaselee] 


LICENCE. 


(A)  To  trade. 

(B)  Alb  and  Bbbii  Liosncb. 


(A)  To  trade. 

■  As  a  licence  to  trade  is  to  be  construed  liberally, 
an  unintentional  misdescription  of  tbe  person  to 
whom  it  is  tobe  g^nted  will  not  invalidateit :  Thus, 
where  A  was  described  to  be  "of  London,  mer- 
chant," when  he  was  resident  at  the  time  at  Heligo- 
land, but  was  about  to  oome  and  settle  in  London i 
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it  was  bolden,  io  tbe  absence  of  all  eridence  or  in- 
tention to  mislead  tbe  Secretary  of  State,  to  be  a  valid 
licence.  Letneke  y.  Vaughan,  S  Lavr  J.  C.P.  44, 
s.  c.  1  Bing.  473.  s.  c.  8  B.  Mo.  646,  s.  c.  7  D.  & 
B.  236,  8.  c.  1  Bligb,  473. 

It  is  of  no  consequence  wbo  are  tbe  persons  wbo 
act  nnder  a  licence  where  the  terms  of  it  are  general. 
Aeteon,  t  Dods.  59. 

(B)  Alb  and  Bebr  Licbncb. 

Tbe  major  of  tbe  borougb  of  Yarmouth,  wbo,  in 
right  of  his  oflBce,  is  a  justice  of  the  peace,  took  four 
shillings  as  a  fee  for  assenting  to  tbe  grant  of  a 
licence  to  an  innVeeper  to  sell  ale.  There  was 
proof  of  a  custom  for  tbe  mayor  to  take  that  fee,  as 
far  back  as  living  memory  could  go,  but  no  evidence 
of  its  having  been  taken  before  the  reign  of  £dw.  6 : 
The  Court  held,  that  tbe  mayor  bad  no  right  to  such 
a  fee ;  that  the  innkeeper  could  recover  back  the 
sum  paid  in  an  action  for  money  bad  and  received, 
and  that  it  was  not  necessary  to  give  a  notice  of  ac- 
tion. Morgan  v.  Palmer,  9  Law  J.  K.B.  145,  B.  o. 
3  B.  &  C.  7«9,  s.  c.  4  D.  &  R.  283. 

The  Court  qussbed  a  conviction  on  tbe  48  Geo.  3, 
c.  143,  for  seiliog  beer  or  ale  without  an  excise 
licence.     Rex  r.  North,  6  D.  &  R.  143. 

The  48  Geo.  3,  c.  145,  does  not  interfere  with 
the  jurisdiction  of  justices  given  by  the  35  Geo.  3, 
e.  113,  on  an  information  for  selling  ale,  &c.  with- 
out a  licence.     Res  v.  Drake,  6  M.  &  S.  116. 

On  tbe  construction  of  tbe  26  Geo.  3,  c.  31,  s.  4, 
and  3  Geo.  4,  c.  77,  s.  7,  it  wasbolden,  that  justices 
can  only  license  alehouses  in  cities  and  towns  cor- 
porate during  the  month  of  September,  because  the 
latter  statute  does  not  repeal  the  general  provisions 
of  the  former,  but  only  extends  its  operation  to  cities 
and  towns  corporate.  Therefore,  a  mandamus  will 
not  lie  to  tbe  justices  to  compel  them  to  rebesr  an 
fipplication  for  a  licence  at  any  other  period  of  tbe 
year  than  within  the  first  twenty  days  of  September, 
though  thejusticesmay  have  refused  a  licence  under 
a  mistake  of  the  law.  Rex  v.  Juttieet  rf  Surrey,  5 
D.  &  R.  208. 


LIEN. 


[See  Attorney  and  Solicitor,  Bankrupt,  Insu- 
RANCB,  Principal  and  Agent,  Ship  and  Ship- 
ping, and  Vendor  and  Pdrchaser.] 

(A)  At  Law. 

(B)  In  Equity. 

(C)  Waiver  or  Discharge. 


(A)  At  Law. 

A  banker  who  accepts  or  discounts  bills  for  his 
customer,  has  a  lien  upon  any  securities  which  may 
be  placed  in  bis  hands  until  those  liabilities  have 
ceased.  BoUand  v.  Bygrave,  t  K.  &  M.  271. 
[Abbott] 

The  veodor  of  goods  delivered  them  to  the  defen- 
dants, carriers,  who  detained  them  for  a  general 
lien :  Held,  that  replevin  would  not  lie  against  them 
for  tbe  detention,  at  the  suit  of  the  consignee.  Gal- 
loway  V.  Bird,  5  Law  J.  C.P.  180,  a.  c,  4  Bing.  299. 


Although  a  livenr-stable  keeper  has  not  by  Isw  a 
lien  for  the  keep  of  horses,  unless  by  special  agree- 
ment with  the  owner  of  them  ;  yet,  if  such  an  agree* 
ment  exists,  and  tbe  plaintiff  removes  the  horses  in 
order  to  defraud  tbe  defendant  of  bis  lien,  tbe 
defendant  has  a  right  without  force  to  retake  the 
horses,  and  being  so  repossessed,  bis  lien  revives. 
Wallace  v.  Woodgate,  1  C.  &  P.  575,  s.  c.  1  R.  & 
M.  193.  [Best] 

A  horse  having  been  placed  nnder  tbe  care  of  ft 
livery-stable  keeper,  who  had  made  advances  to  the 
owner,  wbo  agreed  that  tbe  horse  should  stand  at 
tbe  stables  as  a  security,  and  that  tlie  livery-stable 
keeper  should  try  to  sell  the  horse  and  repay  him- 
self the  advances  made  :  Held,  that  he  had  a  lien  on 
the  horse,  although  it  was  insisted  that  be  bad  waived 
it  by  the  agreement  at  the  time  the  horse  was  left  at 
bis  stable.  Donatty  v.  Crowder,  4  Law  J.  C.P.  184. 

Quare — Whether  a  trainer  can  have  a  lien  on 
horses  for  bis  charge  for  training  and  feeding  them. 
Jacobs  v.  Latour,  6  Law  J.  C.P.  243,  s.  c.  5  Bing. 
130,  s.  c.  2  M.  &  P.  206. 

A  dyer  has  not  a  general  lien,  but  only  on  tbe 
particular  parcel  of  goods  sent  to  him  be  dyed. 
Bennett  v.  Johmton,  2  Chit  455. 

A  wharfinger  has  not  a  general  lien  in  respect  of 
labourage  and  warehouse-room,  except  by  agree- 
ment, express  or  implied.  General,  continued,  and 
undisputed  usage,  may  be  evidence  of  such  agree- 
ment, but  where  tbe  right  is  disputed  in  the  place 
where  the  wharfinger  lives,  he  cannot  set  it  up 
sgainst  a  customer,  unless  he  has  previously  given 
him  notice  that  he  will  deal  only  upon  those  terms. 
HoldemesM  v.  CoUinMon,  6  Law  J.  K.B.  17,  s.0.  7 
B.  &  C.  212,  s.  c.  1  M.  &  R.  55. 

(B)  In  Equity. 

The  roles  with  respect  to  lien  sre  the  ssme  in 
equity  as  at  law.  Oxenham  v.  EtdaiU,  2.  Y.  &  J. 
493. 

Executors,  wbo  are  also  trustees,  agree  to  give 
one  of  the  residuary  legatees,  as  a  security  for  his 
share,  a  leg^l  mortgage  of  real  estate,  part  of  the 
testator's  assets,  and  for  the  purpose  of  having  the 
mortgage  prepared  they  deliver  the  title  deeds  to 
his  agents, — this  gives  him  an  equitable  lien  on  the 
property  as  against  tbe  executors,  tbongh  not  ss 
against  tbe  other  reaidnaiy  legatees.  Hockley  v. 
Bantock,  1  Russ.  141. 

If  deeds  are  given  to  a  man  for  the  purpose  of 
obtaining  credit  from  him,  be  has  a  lien  upon  them 
for  tbe  money  advanced  at  the  time  the  deeds  were 
deposited  with  him,  but  not  for  what  was  antece- 
dently advanced.     Mountford  v.  Scott,  1  Turn.  274. 

Deeds  are  deposited  with  a  firm  of  five  partnen, 
one  of  whom  was  a  nominal  partner,  as  a  col- 
lateral security  for  advances  by  the  firm,  which 
are  secured  by  bond ;  tbe  nominal  partner  being 
dead,  it  is  agreed  that  the  four  surviving  part- 
ners shall  hold  the  deeds  as  a  collateral  security 
for  sums  secured  by  a  second  bond  in  addition  to 
the  former  bond  :  Held,  that  under  this  agreement 
the  partnership  of  four  has  an  equitable  lien  on  the 
estates  comprised  in  the  deeds,  to  tbe  extent  of  tbe 
sums  due  on  both  bonds.  £x  parts  Alexander,  in  r§ 
niU,  2  Law  J.  Chanc.  159. 

What  circumstances  will  give  the  creditor  of  a  tes- 
tator 8  specific  lien  on  assets,  standing  ss  part  of  the 
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tesUtor*B  MUt«  at  bis  death.  Tyler  y.  Manmn; 
Motuon  r.  TyUr,  5  Law  J.  Cbanc.  34. 

Where  a  bill  bad  been  filed  on  bonds  gWen  by  an 
incorporated  society,  to  pay  money  borrowed  by 
tbem  ander  the  authority  of  an  act  of  parliament, 
which  gave  the  lenders  a  lien  on  the  profits  of  the 
society  :  Held,  not  demurrable,  on  the  ground  that 
the  plaintiff*a  remedy  was  at  law.  Duncan  ▼.  ths 
Manchester  Water'vorkt  Company ^  8  Price.  697. 

Papers  delivered  to  a  solicitor  in  his  capacity  of 
steward,  are  not  aubject  to  the  general  lieo  which 
osnally  attaches  upon  papers  delivered  to  a  solicitor. 
Champemown  v.  Scott,  6  Mad.  95. 

Quart — Whether  a  solicitor  has  a  right  of  lien  on 
the  proceedings  under  a  commission  of  bankrupt 
that  has  been  superseded.  Ex  parte  Shaw,  1  Jac. 
276. 

A  bill  for  establishing  a  lien  npon  deeds  drawn 
for  the  sale  of  certain  premises,  the  contract  for  which 
had  been  rescinded,  and  alleged  to  have  been  prepared 
by  the  plaintiff,  charged  a  defendant  with  denying  the 
plaintiff's  alleged  lien,  claiming  a  lien  for  himself  in 
respect  of  the  same  demand,  and  the  possession  of 
the  deeds  and  other  facts  tending  to  shew  a  con- 
nexion with  the  subject  of  the  suit;  aod  further, 
that  the  defendant  had  contracted  with  his  co-defen- 
dants for  the  purchase  of  the  same  premises,  the  do- 
fendaut  answered  to  the  last  charge  only,  that  he 
bad  agreed  to  purchase,  as  agent  for  other  persons, 
and  disclaimed  all  other  interest.  Exceptions  to  the 
answer  for  insufficiency  were  allowed.  Oxenham  y. 
EtdaiU,  M'Clel.  540. 

(C)  Waiter  or  Discharob. 

As  a  general  rule,  it  seems,  that  if  a  party  having 
ft  lien  on  goods  demanded  of  him,  justifies  his  non- 
compliance upon  grounds  distinct  from  his  claim  of 
lien,  he  cannot  afterwards  resort  to  his  lien  as  a  de- 
fence of  the  retention.  But  where  a  party  who  was 
indebted  to  the  defendant  on  a  general  account  for 
dying  goods,  after  an  act  of  bankruptcy  sold  them 
to  the  defendant ;  and  upon  the  property  being  de- 
manded by  the  assignees,  the  defendant  said  nothing 
respecting  the  purchase,  but  only  observed,  that 
**  he  might  as  well  give  up  every  transaction  of  his 
life  :'*  Held,  that  such  refusal  did  not  amount  to 
an  abandonment  of  the  lien.  White  v.  Gainer,  t 
Law  J.  C.P.  101,  S.C.  t  Bing.  23,  b.c.  9  B.  Mo.  41, 
a.  c  1  C.  &  P.  324. 

Where  a  party  has  mods  in  his  possession  on 
whidi  he  has  a  right  of  lien  for  a  debt  due  to  him 
from  the  owner,  and  afterwards  takes  those  goods 
in  execution  for  such  debt,  his  lien  is  thereby  de- 
stroyed, although  the  goods  were  never  off  his  own 
premises.  Jacch*  v.  Lataur,  6  Lsw  J.  CJ*.  243, 
«.  c  5  Bing.  130,  s.  o.  2  M.  &  P.  201. 


LIGHTS. 


A  grant  to  open  lights  may  be  presumed,  although 
the  windows  are  in  a  building  which  does  not  extend 
to  the  boundary  of  the  plaintiff's  Isnd. 

A  purchaser  of  some  premises  erected  a  high 
building,  and  obstructed  the  light  from  entering 
windows  which  had  been  opened  at  least  tfairty- 
«ight  years.  It  appeared  that  neither  the  vendor, 
nor  any  of  his  agents,  had  seen  these  premises  for 


upwards  of  twenty  years ;  but  it  did  not  appear 
that  the  tenant  had  a  lease.  The  Court  held,  that 
an  action  could  be  maintained  againat  the  purchaser. 
Crott  V.  Lewis,  2  Law  J.  K.B.  56,  s.  o.  2  B.  &  C. 
686.  s.  c.  4  D.  &  R.  234. 

The  enjoyment  of  a  light  dorine  a  period  of 
twenty  years,  with  the  clear  knowledge  and  acqui- 
escence of  the  owner  of  the  adjoining  premises,  is 
suflScient  to  raise  the  presumption  of  a  grant,  and 
to  give  a  right  of  action  in  case  of  obstruction. 

But  sembUj  that  where  a  window  has  been  opened 
in  a  building  erected  by  a  tenant,  for  the  mere  pur- 
pose of  trade,  and  which  is  not  annexed  to  the  tree- 
hold,  but  may  be  removed  by  that  tenant  at  his 
pleasure,  or  at  the  end  of  his  term,  no  such  right  or 
presumption  will  arise.  Maberley  v.  Dawson,  5  Law 
J.  K.B.  261. 

If  a  man  pull  down  a  building  which  has  ancient 
lights  in  it,  and  erect  another  in  the  place  of  it 
without  windows,  he  cannot  afterwards  open  a 
window,  and  require  a  person  who  has  erected  a 
building  near  to  it  to  pull  it  down,  because  it  ob- 
structs the  light  of  bis  window.  Maore  v.  Rawson, 
3  Law  J.  K.B.  32,  s.  c  3  B.  &  C.  633,  s.  c.  5  D. 
&  B.  234. 

In  an  action  on  the  case  for  the  obstmction  of 
lights,  a  clerk  who  superintended  the  erection  of  the 
building  which  led  to  the  nuisance,  and  who  alone 
had  directed  the  workmen,  may  properly  be  joined 
witli  the  original  contractor  as  a  co-defendant. 
Wilson  y.  Peto,  6  B.  Mo.  47. 

To  prove  an  obstmction  of  sncient  lights,  it  must 
appear  that  there  is  such  a  privation  of  light  as  to 
render  the  occupier  of  his  house  uncomfortable  ;— 
shewing  that  he  has  less  light  than  before,  is  of  no 
avail.    Back  y.  Stacey,  2  C.  &  P.  465.  [Best] 


LIMITATIONS,  STATUTE  OF. 

(A)   WhERB  AVAILABLE, 
(a)  At  Law. 
lb)  In  EquUy, 

(B)  Computation  OF  Time. 

(C)  Subsequent Proniseor Acknowledg- 

ment. 

(D)  Pleadings. 


(A)  Where  available. 
(a)  At  Law, 

A  demand  of  a  rent-charge  is  not  barred  by  the 
Statute  of  Limitations.  Cupit  v«  Jackson,  M*Clel. 
495. 

To  an  action  founded  upon  a  breach  of  duty,  the 
Statute  of  Limitations  is  a  good  anawer,  though  the 
action  bo  framed  in  case  for  the  consequential  da- 
mage resulting  within  the  six  years.  Howell  v. 
Young,  4  Law  J.  K.B.  160,  s.  e.  5  B.  &  C.  259, 
s.  c.  8  B.  &  R.  14,  s.  c.  2  C.  &  P.  238. 

A  landlord,  on  letting  hislsnds,  undertook  to  pay 
all  the  rates.  For  many  yeara  he  charged  his  tenants 
3/.  10s.  per  acre.  One  of  them  died,  and  his  admi- 
nistratrix paid  another  year's  rent,  including  that 
charge.  Another  of  the  tenants  spoke  to  the  land- 
lord, and  told  him,  that  he  and  all  the  tenants  had 
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pftid  him  too  tnocli :  he  asBwered,  tbftt  if  there  w«i 
Kny  mistake,  it  should  be  rectified.  He  bad  paid  but 
1/.  lOi.  per  acre. 

The  administratrix  brought  an  action  to  recover 
the  sums  overpaid  by  the  intestate.  The  landlord 
pleaded  the  Statute  of  Limitations :  The  Court  held 
that  she  could  recover  the  money.  Clark  v.  Houg- 
ham,  1  Law  J.  K.B.  249,  a.  c.  2  B.  ft  C.  149,  s.  c. 
3  D.  &  R.  S2f . 

Where  a  debtor,  at  the  time  of  cOtitraeting  a  debt, 
is  abroad,  his  return  to  this  country,  though  for  a 
very  short  time,  (a  day  or  two,  for  instance,)  with- 
out any  intention  to  remain,  and  without  the  know- 
ledge of  the  creditor,  is  yet  a  return  within  the 
meaning  of  the  statute  4  Anne,  c.  16,  s.  19  ;  and 
the  time  reckoned  by  the  Statute  of  Limitations  will 
thereupon  begin  to  run.  Gregory  v.  HurriUt  4  Law 
J.  K.B.  f6«.  s.  c.  1  Law  J.  C.P.  115,  s.  c.  1  Bing. 
324,  s.  c.  8  B.  Mo.  189,  s.  c.  5  B.  &  C.  341,  B.  c.  8 
D.  &  R.  270. 

SembU — ^That  a  latitat  property  returned  and  con- 
tinued, may  be  connected  with  a  bill  of  Middlesex 
sued  out  afterwards,  so  as  to  save  the  Statute  Of 
Limitations.    Pag%  r.  Newman,  5  Law  J.  K.B.  263. 

A  writ  sued  out,  in  order  to  save  the  Statute  of 
Limitations,  must  be  returned  and  filed  with  the 
proper  officer,  (Clerk  of  the  Treasury  in  K.B. ; 
Custos  Brerium  in  C.P.)  The  mere  indorsement 
by  the  slieriff  of  the  words  of  his  return,  the  writ 
iuelf  remaining  in  the  sheriff 'k  oflrce,  will  not  be 
snfRcient  Gregory  v.  HurrUi,  4  Law  J.  K.B.  262, 
ft.  c.  5  B.  &  C.  341,  s.  e.  8  D.  &  R.  270. 

(6)  In  Equity. 

Courts  of  equity  are  bound  to  act  ^recording  to  the 
spirit  of  the  statute ;  and  even  in  cases  where  it  Sb 
not  too  late  to  maintain  an  ejectment,  courts  of 
equity  have  refused  to  interfere,  because  evidence 
has  been  lost.     Whalley  y.  WhaUey,  S  Bligh,  17. 

The  Statute  of  Limitattons  oanoot  be  pleaded  to 
a  suit  for  specific  performance. 

If  there  has  been  sadi  a  lapse  Of  time,  that  the 
Court,  proceeding  upon  a  rule  adopted  by  analogy 
to  the  Statute  of  Limitations,  would  refuse  to  enforce 
specific  performiffic^ ;  these  t^irctimstances,  if  not 
disclosea  in  the  biH  so  te  to  etaahle  the  de^dant  to 
demur,  ought  to  be  stated  in  the  pleaj  and  the 
Court,  for  the  purpose  of  applying  ifis'owte  rule,  will 
advert  to  the  statute,  though  not  pleaded.  Talmarsh 
y.  Mtiggletton,  4  Law  J.  Cbauc.  200. 

Where,  under  miMrepreseotations  as  to  the  terms 
of  a  bond,  the  executors  paid  the  property- tax, — it 
was  holden,  that  they  were  entitled  to  have  the 
whole  amount  of  diat  doty  refunded,  notwithstand- 
ing a  space  of  more  than  six  yean  had  elapsed  since 
the  last  of  the  payments.  Smith  v.  AUop,  M^Clel. 
692. 

If  a  tenant  fior  life  has  rendeired  accounts  to  the 
femainder-mao,  of  timber  cut  by  him,  during  a 
period  of  more  than  six  years,  beforo  a  bill  is  filed 
•gainst  him  for  an  account  df  euch  timber,  and  of 
the  value  of  it,  the  Statute  of  Limitations  cannot  he 
pleaded  to  the  bill ;  for  though,  if  the  remainder- 
man had  broogbt  an  action  of  trover,  the  tenant  for 
life  might,  notwithstanding  the  rendering  of  the 
accounts,  hare  pleaded  the  statute,  be  could  not 
haye  done  so,  if  the  ranudnder-inaii  had  brought  an 
action  of  asMimpait.   Hony  y.  Hony,  1  S.  &  S.  568. 


To  a  bill,  by  a  remainder-man,  for  an  aeconnt  of 
timber  wrongfully  cut  by  the  tenant  for  life  and  her 
assignee,  the  Statute  of  Limitations  cannot  be 
pleaded.  Alderman  v.  BaRni<f«r,  4  Law  J.  Chane. 
126. 

The  Statute  of  Litdtations  may  be  pleadMl  In  bar 
to  a  bill,  to  prevent  the  setting  up  of  outstanding 
terms.     Jermy  v.  Be*t,  1  Sim.  373. 

A  bill  filed  by  one  creditor  on  behalf  of  himaelf 
and  the  others,  will  prevent  the  Statute  of  Limita- 
tions from  running  against  any  of  the  creditors  who 
came  in  under  the  decree.  SttmdaU  y.  Hankituon, 
1  Sim.  393. 

(B)  Computation  of  TiMft* 

The  Statute  of  Limitations  on  a  note  paymbla  on 
demand  runs  from  the  demand.  Thorpe  r,  Coombe, 
8  D.  &  R.  347,  semble  a.  c.  1  R.  &  M.  388. 

The  Statute  of  LimitatioUB  does  not  begin  to 
operate  between  creditors  and  an  executor,  until  be 
has  either  proved  the  will  or  exercised  some  act  of 
exeentotahip.  Dohglat  r.  Forres,  6  La#  J.  C.P. 
157,  s.  c.  4  Bing.  686,  s.  e.  1  M.  &  P.  663. 

Where,  in  an  action  against  the  London  Dock 
Company  for  an  injury  by  undermining  a  w^,  it 
appeared  that  the  excavatioii  had  been  made  in  the 
lifetime  of  Ae  plaintiff's  ancestor,  who  had  an  in- 
terest under  a  devise  to  him  for  life,  remainder  to 
the  plaintiff  in  foe ;  and  that  the  vrall  had  not  follen 
in  until  after  the  plaintiff's  title  accrued  ;  that  the 
nndennining  had  taken  place  two  years  preyions  to 
the  falling  of  the  wall ;  and  that  the  dock  act  con- 
tained a  clause  that  no  action  should  be  brought 
unless  within  six  months  after  the  fact  conunitted : 
It  was  holden,  that  the  plaintiff  was  entitled  to  re- 
cover, notwithstanding  the  alteration  of  title,  end 
notwithstanding  the  limitation  of  the  action,  iteaa>> 
much  as  it  meaot  sit  months  after  the  falling  of  the 
wall.  Gillan  v.  Boddington,  1  C.  &  P.  541,  s.  c.  1 
lU&M.  161.    See  39  &  40  Geo.  3.  o.  47,  a.  151. 

The  cause  of  action,  withita  the  meaaing  of  the 
SfHtnte  of  Limitations,  arises  when  tfre  party  has 
the  right  to  ft'pply  to  a  court  of  equity :  as  wbetv  « 
¥eyerBion,  alleged  to  have  beeu  frandulMrtty  pur> 
chased,  descends  in  equity  to  the  heir  by  the  death 
of  die  ancestor. 

Sitmbie — that  the  time  of  limitation  heghn  to  im 
from  the  time  Vhen  the  fraud  is  diaoovered,  either 
in  the  lifetime  of  the  ancestor,  o¥  upon  the  descent. 
Whalley  y.  WhaUey,  3  Bligh,  12—17. 

Where  an  officer  seised  ayesael  on  the  25d  day 
of  Angnst,  and  detained  her  until  €he  24ftb  of  Sep^ 
timber  following :  Held,  that  the  time  within  which 
the  action  should  have  been  brought,  nmst  be  cd" 
culated  from  the  first  day  of  seiaoM,  ss  the  28 
Geo.  3,  c.  37,  s.  28  enacu,  that  **  every  action 
commenced  against  any  person,  for  any  act  done  by 
him  relating  to  the  public  revenue  of  Customs  or 
Excise,  shall  be  commenced  within  three  months 
after  the  matter  or  thing  done." 

The  word  "  month ,"  in  chat  section  of  the  «ct,«  to 
be  oonttnied  as  a  lunar,  not  a  calendar  month*  Crook 
V.  M'Taviih,  1  Law  J.  C.P.  45,  s.  o,  1  Bing.  167. 

The  23  Geo.  3,  o.  70,  s.  34  enacts,  that  "  any 
action  or  suit  against  any  person  or  persons,  for  any 
matter  or  thing  done  by  any  olBoer  or  offioeta  of 
Excise,  or  any  others  acting  in  his  or  thebaid,  ttfOtft 
be  oommeitced  within  three  mombi  neat  afMr  the 
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MOM  of  aetion."  StmbU,  that  Ais  Metion  eiCmids 
to  the  officers  tbemseWes,  and  othera  acting  in  their 
mkl ;  at  all  eventi,  an  action  against  officers  of  ez- 
fliae,  &c.  not  brought  within  the  time  limited,  is 
barred  by  the  28  Geo.  3,  c  27,  a.  2S,  whieb  extends 
to  anj  action  against  any  person  or  pexaons,  for 
anything  by  him  or  them  done  in  pursuance  of  any 
act  or  acts  relating  to  the  revenoes  of  Costom  or 
£zcise.   Hmtdry  ▼.  Btcrt,  2  D.  &  R.  9. 

In  an  aetiott  of  trespass  against  a  constable  and 
others,  for  seizing  and  taking  away  goods,  it  ap- 
peared that  they  were  directed  to  search  for,  and 
take  certain  black  cloth  alleged  to  have  been  stolen, 
and  that  they  had  taken  other  doth,  and  carried  it 
before  a  jnatice  of  the  peace:  Held,  that  as  the 
action  was  not  brongbt  within  siz  months,  ther 
were  protected  by  the  24  Geo.  2,  c.  44,  s.  8.  And, 
rnmbU,  that  that  section  appliea  to  all  cases  of  eon- 
stables  acting  as  saeh.  Smith  y.  WiUtkir§,  5  B.  Mo. 
St9,  a.  o«  2  i»  &  B.  619. 

(C)  Subsequent  Promise  or  Acknowledqnbnt. 

The  defendant  having  pleaded  the  Statute  of  Li- 
mitations to  an  action  on  a  promissory  note,  the 
plaintiflf  gare  in  OTidenee,  as  proof  of  an  aekoow- 
ledgment  within  siz  years,  (he  following  letter  fiom 
the  defendant  to  the  plaintiff:  "  Business  calls  me 
to  liTcrpooI ;  riionld  I  be  fortunate  in  my  adven- 
tares,  yon  may  depend  on  seeing  me  at  Bristol,  or 
otherwise  I  mnst  arrange  matters  with  yon  as  cir- 
eamstanees  will  peradu  '  The  defendant  did  not 
shew  that  there  were  sny  other  mattera  eicept  the 
promissory  note  to  which  Che  letter  could  n/kr : 
Held,  that  the  aaestion,  whether  this  letter  referred 
to  die  matter  of  the  promimory  note,  was  properly 
left  to  the  jury ;  and  that  the  aokoowledgBMOt  was 
sufficient  to  take  the  case  oat  of  the  Statute  of  Limi- 
tatiooa.  Frott  r.  Bmtgougky  1  Law  J.  C.P.  96,  a.  c. 
1  Biog.  367. 

A  having  employed  B  as  his  solicitor  and  ag«it 
for  some  years,  on  the  2Srd  April  1815,  writes  to 
him  a  letter,  in  these  words  :^-*'  I  havefera  length 
of  tiase  beea  in  ezpeotation  of  recei^g  the  account 
of  whatever  I  may  stand  indebted  to  you,  let  me 
again  request  you  will  oblige  me  with  it,  thst  every- 
thing may  be  settled."  A  died  on  the  27th  August 
1814,  having  made  hia  wilt,  by  which  he  devised 
his  real  and  peraenal  estates,  in  trust  for  sale,  and 
directed  his  trustees  toatand  possessed  of  the  monies 
to  arise  by  the  sale  thereof,  after  paying  his  debts, 
and  the  charges  and  ezpenses  attending  his  witl, 
upon  the  trusts  therein  mentioned.  B,  shortly  after 
A*s  death,  delivered  his  bill,  the  last  item  of  which 
was  on  the  19th  of  August  1808,  and  on  the  18th 
Noveitiber  18tO,  be  files  hia  bill  on  behalf  of  him- 
aelf  and  the  other  creditors  of  the  testator.  The 
Court  held,  that  the  debt  was  taken  out  of  the  Sta- 
tute of  limitations  by  the  testator's  letter  of  the 
tSrd  April  1815,  and  waa  continued  to  be  kept  oat 
of  that  statute  by  the  devise  in  the  testator's  will ; 
and  decreed  for  the  plaintiff  accordingly :  bat,  in 
consequence  of  his  Isohes  and  some  misconduct, 
without  costs.  Rendell  v.  Carpenter,  2  Y.  &  J.  484w 

Where,  to  an  action  of  assumpsit  for  goods  sold 
aad  delivered,  the  defendant  pleaded  the  Statute  of 
Limitationa,  and  the  plaintiff  gave  in  evidence  a 
letter  written  by  the  defendant  to  the  pliantiff's 
attorney,  stating  that  he  had  received  bis  letter  re- 


specting the  plaintiff's  demand — Chat  it  was  not  a 
just  one — that  he  was  ready  to  settle  the  account 
whenever  the  plaintiff  thought  proper  to  meet  him 
on  the  business^-that  he  was  not  in  bis  debt  90^, 
nor  anything  like  that  sum— and  that  he  should  be 
happy  to  settle  the  business  by  the  plaintiff's  meet- 
ing him  in  London :  Held,  that  the  judge  was  war- 
ranted in  telling  the  jury,  that,  after  this  letter,  the 
Statute  of  Limitations  was  out  of  the  qnestion,  as 
there  was  a  clear  admission  of  an  existing  debt  upon 
the  face  of  the  letter  itself.  CoUedge  v.  Horn,  5 
Law  J.  C.P.  184,  s.  c.  5  Bing.  119. 

The  Court  held,  that  tbe  words,  "  It  is  ten  years 
ago,  and  I  cannot  pay  my  new  debts,  much  less  my 
old  ones,"  were  not  such  an  acknowledgment  of  an 
ezisting  debt  aa  to  take  the  case  out  of  the  Statute 
of  Limitations.  Knett  v.  Farren,  2  Law  J.  K.B. 
122,  s.  c.  4  D.  &  R.  179. 

Semble — ^That  after  the  lapse  of  six  years  it  is  not 
a  aafficient  acknowledgment  to  take  the  case  out  of 
the  Statute  of  Limitations,  to  say,  "  I  will  see  my 
attorney,  and  tell  him  to  do  what  is  right."  MilUr 
y.  CmldweU,  5  D.  &  R.  267. 

The  Statute  of  Limitations  is  avoided  by  the 
debtor  saying  to  his  creditor,  ■<  I  shall  go  to  my 
attorney's  and  pay  the  debt  and  settle  it."  Triggg 
V.  NemUutm,  1  C.  &  P.  651.  [Best] 

Where,  on  the  defendant's  being  arrested  at  the 
suit  of  the  plaintiff,  for  a  debt  doe  more  than  aiz 
years,  he  said  to  the  officer,  <*  I  know  that  I  owe  the 
money ;  but  the  bill  I  gave  is  on  a  wrong  stamp,  and 
BOW  I  am  arrested  I  will  never  pay :"  Hela,  that 
this  was  not  such  an  acknowledgment  of  the  debt  as 
to  take  the  case  out  of  the  Statute  of  Limitations. 
A'Cowt  V.  Crm,  4  Law  J.  C.P.  79,  s.  c.  5  Bine. 
529. 

When  to  a  plea  of  the  Statute  of  Limitations, 
on  which  issue  was  joined,  and  the  plaintiff  proved 
that  three  yeais  after  the  original  cause  of  action 
aontied,  and  within  siz  years  of  the  commencement 
of  the  suit,  the  defendant,  on  being  called  on  for 
payment,  said  he  could  not  pay  tbe  debt,  that  he 
would  do  so  as  soon  as  he  was  able  :  Held,  that  this 
was  a  conditional  promise  only,  and  did  not  take  the 
case  out  of  the  statute.  Seaiet  v.  Jaeoh,  4  Law  J. 
C.P.  209,  s.  0.  5  Bing.  658. 

To  a  plea  of  the  Statute  of  Limitations,  the  plain- 
tiff proved,  that  having  demanded  payment  of  his 
debt  within  siz  years  from  the  commencement  of  the 
suit,  tbe  defondant  said,  that  he  should  be  happy  to 

gay  him  if  he  could  ;  tliat  money  was  due  to  him 
'om  J  G  ;  and  that  if  the  plaintiff  could  get  it,  he 
might  pay  himself:  Held,  that  this  was  only  a  con- 
ditieoM  promise,  and  that  it  was  incimibent  on  tbe 
plaintiff  to  shew  the  defendant's  ability  to  pay. 
Aytm  V.  BowUtt  5  Law  J.  C.P.  109,  a.  c.  4  Bing* 
105. 

In  assumpsit,  brought  to  recover  a  sum  of  money, 
the  defendant  pleaded  the  Statute  of  Limitations, 
and  upon  that  issue  was  joined.  At  the  trial  the 
plaintiff  proved  the  following  acknowledgment  by 
the  defondant  within  siz  years: — "I  cannot  pay 
the  debt  at  present,  but  I  will  pay  it  as  soon  as  I 
can  :"  Held,  that  this  was  not  sufficient  to  entitle 
the  plaintiff  to  a  verdict,  no  proof  being  given  of 
the  defendant's  ability  to  pay.  Tanner  v.  Smart,  5 
Law  J.  K.B.  218,  s.  c.  6  B.  &  C.  605. 
The  borrower  of  money  gave  the  lender  the  fol- 
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lowing  memorandam : — "  I  owe  70a  100/.,  C.R., 
SOtb  July  18^1  ;'*  underneath  wm  written, "  August 
17,  receiTed  50i.,  C.R.  :**  Held,  that  the  latter  item, 
which  was  within  six  year^  of  the  commencement  of 
the  suit,  did  not  amount  to  such  an  acknowiedgment 
of  the  existence  of  the  prior  debt,  so  as  to  take  it 
out  of  the  statute.  Rolmrtt  r,  Ho6artf,  6  Law  J.C.P. 
117,  s.  c.  1  M.  &  P.  487,  s.  c.  3  C.  &  P.  296. 

Subsequent  admission  of  baring  committed  a 
trespass,  will  not  take  the  case  out  of  the  Statute  of 
Limitations.     Hurst  v.  Parker,  2  Chit.  249. 

The  defendant,  upon  being  requested  to  pay  a 
bill  for  dinners  and  other  matters,  by  the  keeper  of 
an  hotel,  answered,  ''  I  am  not  bound  to  pay  it,  for 
I  was  invited  to  their  dinners/'  He  afterwards  paid 
a  small  sum  into  court :  The  Court  held,  that  neither 
the  answer,  nor  the  circumstance  of  the  defendant 
Laving  paid  money  into  court,  too|^  the  case  out  of 
the  Statute  of  Limitations.  Lattg  v.  GrevUUt  2  Law 
J  K.B.  203,  s.  c.  3  D.  &  C.  10.  s.  c.  4  D.  &  R.  63t, 

The  defendants,  being  sued  for  a  sum  due  for 
principal  and  interest  from  their  testator,  pleaded 
the  Statute  of  Limitations,  and  paid  the  principal 
into  court,  biit  refused  to  pay  the  interest :  Held 
that  the  payment  of  the  principal  into  court  did  not 
amount  to  an  implied  promise  to  pay  the  interest,  so 
as  to  take  that  out  of  the  statute.  CvUyerr,  WHlock, 

5  Law  J.  C.P.  181,  &.G.  4  Hing.  313. 

A  verbal  promise  or  admission  is  tiot  indispensa- 
ble, to  take  a  case  out  of  the  Stutute  of  Limitations: 
therefore,  where  persons  liable  consulted,  attended, 
and  advised  as  to  the  mode  of  proceeding  against 
other  persons  also  answerable, — it  was  holden  suffi- 
cient to  preclude  the  statute  from  being  a  bar  against 
he  former  persons.  £a<t  India  Company  r.  Prince, 
1R.&  M.  407.  [Abbott] 

An  acknowlegement  within  six  years,  by  one  of 
the  joint  makers  of  a  promissory  note,  will  revive 
the  debt  against  the  other,  although  he  has  made 
no  acknowledgment,  and  only  signed  the  note  as  a 
surely.  Perham  ▼.  Raynal,  2  JLaw  J.  C.P.271, 
8.  0.  2  Bing.  306. 

Where  a  man  and  his  sister  made  a  joint  pro- 
missory note  ;  but  six  years  had  elapsed  without  an 
acknowledgment  from  either  of  them  ;  but  after  the 
marriage  of  the  sister,  and  within  six  years,  the  man 
promised  to  pay  it :  Held,  that  in  a  declaration  with- 
out counts  laying  promises  made  after  the  marriage, 
the  case  was  not  taken  out  of  the  Statute  of  Limita- 
tions. Pittam  T.  Ftnter,  1  Law  J.  K.B.  81,  s.c  1 
B.  &  C.  248,  s.  c.  2  D.  &  R.  363. 

A  payment  of  interest  by  A  on  the  joint  and 
several  note  of  A  and  B,  is  evidence  of  a  promise  by 
B.  and  takes  the  note  out  of  the  Statute  of  Limita- 
tions, though  B  was  a  mere  surety,  and  the  payment 
was  made  without  bis  knowledge.  Burleighv,  Stott, 

6  Law  J.  K.U.  232,  s.  c.  8  B.  &  C.  36,  s.  c.  2  M. 
&  R.  93. 

To  take  the  case  out  of  the  Statute  of  Limitations, 
there  must  be  an  express  promise  by  all  the  execu- 
tors, since  a  mere  acknowledgment  by  all,  or  an  ex- 
press promise  by  one,  is  of  no  avail.  Tullock  r, 
Dunn,  1  R.  &  M.  416.  [Abbott] 

An  admission  of  a  debt  by  the  executrix  of  a 
trader,  within  six  years  before  the  filing  of  a  cre- 
ditor's bill,  will  not  take  the  debt  out  of  the  Statute 
of  Limitations,  so  as  to  enable  the  creditor,  under 
the  47  Geo.  3,  c,  74,  to  claim  payment  oat  of  the  real 


estate  in  the  hands  of  a  deTiaee.     Putnam  v,  BaUt, 

3  Russ.  188. 

If  one  of  two  partners  baa  become  bankrupt,  and 
obtained  his  certificate,  and  after  tbat  be  acknow- 
ledges a  debt  due  to  the  plaintiff  by  his  partner  and 
himself;  this  acknowledgment  is  not  sufficient  to 
take  the  case  out  of  the  Statute  of  Limitations,  in 
an  action  againat  him  and  bis  partner  for  such  debt, 
if  his  psrtner  plead  the  Statute  of  Limitations,  and 
be  plead  hi*  bankruptcy.  Martin  t.  Bridget,  S  C. 
&  P.  83.  [Tenterden] 

(D)  Pleadings. 

If  the  declaration  be  entitled  generally,  and  the 
defendant  plead  that  the  cause  of  action  did  not 
accrue  within  six  years  before  the  exhibiting  of 
plaintiff's  bill,  the  defendant  may  prove  the  exact 
day  on  which  the  bill  waa  filed.  Granger  v.  George, 
5  B.  &  C.  149,  s.  c.  7  D.  &  R.  729. 

When  the  Statute  of  Limitations  is  pleaded  in  bar 
to  a  bill  of  discovery,  the  plea  must  shew  tbat  the 
statute  has  been  pleaded  with  due  averments  to  the 
action  at  law.     Margregar  t.  East  India  Company, 

4  Law  J.  Chanc  173. 

Where  a  bill  is  filed  for  discovery  in  aid  of  an 
action,  to  which  the  Statute  of  Limitations  has  been 
pleaded,  and  the  plaintiff  atatea  in  his  bill  tbat 
several  pleaa  have  been  pleaded  at  law,  of  which  the 
general  issue  is  one :  the  defendant,  in  pleading  the 
Statute  of  Limitations  in  bar  to  the  discovery,  must 
make  it  appear  on  his  plea,  tbat  the  Statute  of  Li- 
mitations has  been  pleaded  at  law.  Maegregor  r. 
East  India  Co$npttny,  4  Law  J.  Chanc  23. 

A  creditor's  bill  being  filed  against  an  executrix 
and  heir-at-law  of  a  person  who  died  in  1820, 
charging,  that  the  testator  had,  within  aix  years 
before  his  death,  and  also  within  six  yeara  before  tba 
filing  of  the  bill,  admitted  the  debt,  and  that  the 
executrix,  since  his  decease,  bad  admitted  the  debt ; 
to  the  whole  of  the  bill,  except  certain  apecified 
parts,  (which  exception  did  not  contain  the  allega- 
tion that  the  execntrix  had  admitted  the  debt,)  the 
defendants  pleaded  the  Statute  of  Limitations,  but 
the  plea  did  not  aver  that  the  executrix  had  not  ad- 
mitted the  debt :  Held,  that  the  plea  waa  bed  in 
aubstance.  Bosioorth  ▼.  Cotchett,  4  Law  J.  Chanc.  21. 

A  replication  to  the  Statute  of  Limitationa,  setting 
out  a  number  of  writs,  the  first  of  which  was  sued 
out  within  six  yeara  after  the  return  of  the  plaintiff 
to  England,  need  not  state  that  it  was  the firat  return 
of  the  plaintiff,  or  that  the  writs  are  aRat  pluriet, 
&c. ;  and  it  is  no  objection  tbat  some  of  them  were 
not  bailable,  and  the  last  bailable,  if  it  be  atated  that 
the  non-bailable  writs  were  sned  out  with  the  intent 
to  declsre  on  the  promises  actually  declared  on. 
Plummer  v.  Woodburne,  4  Law  J.  K.B.  6,  s.  c.  4 
B.  &  C.  625,  s.  c.  7  X).  &  R.  25. 

To  a  declaration  in  troTer  by  an  adminiatrator, 
charging  a  conversion  after  the  death  of  the  intestate, 
the  defendant  pleaded.  Not  guilty  within  aix  yeara : 
Held,  bad  upon  apecial  demurrer.  It  should  have 
been  tliat  the  cause  of  action  did  not  accrue  within 
six  years.  Pratt  v.  Swaine,  6  Law  J.  K.B.  S5St 
a.  c.  3  B.  &  C.  285. 

When  the  recovery  of  a  debt  has  been  impeded 
by  the  Statute  of  Limitations,  and  the  plaintiff  relies 
upon  a  new  promise,  MtmbUf  he  should  declare  on  the 
new  promise,  and  not  on  the  original  caute  of  action. 
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At  tn  «T«iiti,  be  otDBOt  reply  saeh  new  promise,  to 
ft  plea  of  '*  action  not  accrued  within  liz  years.'* 
Nor,  if  be  take  issue  on  such  a  plea,  will  a  qua- 
li6ed  or  conditional  admission  entitle  bim  to  recover, 
if  bis  declaration  has  proceeded  on  the  origrinal 
cause  of  action.  Tanner  t.  Smartt  5  Law  J.  K.B. 
fJ8,  s.e.  6B.&C.  60S. 

To  a  plea  of  the  Statute  of  Limitations,  the  plain- 
tiff prored  a  promise  bj  the  defendant  to  pa^  the 
debt  due  within  six  rears,  although  the  onf^nal 
cause  of  setion  accrued'tbirteen  years  before :  Held, 
a  sufficient  acknowledgment  to  take  the  case  out  of 
the  statute,  and  that  Uie  plaintiff  need  not  declare 
specially  on  the  subsequent  promise.  Upton  t.  Elae, 
b  Law  J.  C.P.  108. 


LOAN. 


Qu^re,  Whether  a  resident  here  can  raise  money 
by  way  of  loan,  to  assist  tubfecti  of  another  sute  in 
alliance  with  this  country,  without  licence  of  the 
king.  De  Wut%  v.  Hendrleki,  S  Law  J.  C.P.  S,  s.  c. 
f  Bing.  314. 

Where  a  sum  of  money  has  been  advanced,  upon 
the  surrender  of  copyhold  property  to  the  use  of  the 
party  making  that  advance,  on  condition  that  such 
surrender  shall  become  void,  if  payment  with  in- 
terest be  made  at  a  particular  time,  otherwise  to  be 
of  full  force  and  virtue  ;  and  interest  has  been  psid 
from  time  to  time,  subsequent  to  the  day  appointed 
lor  re-payment ;  and  where  other  circumstances  in 
the  conduct  of  the  party  to  whom  the  advance  was 
msde,  shew  that  it  was  considered  as  money  bor- 
lowed :  This  transaction  will  not  be  treated  as  a 
conditional  purchase,  but  ss  a  loan  for  which  the 
aorrender  ia  a  collateral  security  ;  and  the  adminis- 
trator of  the  lender  may  recover  principal  and  in- 
terest in  arrear,  in  an  action  of  assumpsit.  AtUnby 
T.  Dalton,  5  Law  J.  K.B.  31$. 


LONDON  POUCE  ACT. 

The  London  Police  Act,  3  Geo.  4,  e.  55,  s.  16, 
authorising  the  apprehension  of  suspected  persons 
or  reputed  thieves,  only  applies  to  the  apprehension 
of  persons  of  general  bad  chatacter,  as  rogues  and 
Tagabonds,  not  to  apprehension  on  suspicion  of  a 
particular  felony.  Cowles  v.  Dunbar,  1  M.  &  M.  37. 
[Abbott] 


LORD'S  ACT. 
[See  Prison  BR.] 


LORD'S  DAY. 

A  contract  entered  into  on  a  Sunday,  in  the 
making  of  which  either  party  is  exercising  hia  or- 
dinary calling,  ia  void,  under  the  statute  29  Car.  2, 
c.  7  ;  and  it  is  of  no  consequence  whether  the  act 
be  done  openly  or  concealedly,  or  whether  it  be  an 
act  of  work  and  labour  or  not.  Fennell  v.  RiddUr, 
4  Law  J.  K.B.  t07,  s.  c.  5  B.  &  C.  406,  s.  c.  8  D. 
it  R.  S04. 

A  cbntraiCt  made  on  •  Sunday  ia  rotd,  altbougb 


it  was  entered  into  by  a  broker  without  the  know, 
ledge  of  his  principaf.  and  at  the  special  request  of 
the  purchaser,  who  afterwnrds  refused  to  fulfil  it. 
Smith  V.  Sparrow,  S  Law  J.  C.P.  80,  s.  c.  4  Bing.  83. 

The  driving  of  a  atage  coach  on  Sunday  ia  not 
prohibited  by  3  Car.  1,  c.  X,  or  29  Car.  2,  c.  7. 
Sandeman  r.  Breach,  5  Law  J.  K.B.  298,  s.  c.  7 
B.  &  C.  96. 

A  contract  of  hiring  and  service  for  a  year,  made 
between  a  farmer  and  a  labourer,  on  a  Sunday,  is 
not  uithin  the  prohibition  in  29  Car.  2.  c.  7,  a.  1 ; 
and  due  service  under  it  confers  a  settlement  Rex 
Whitnash,  6  Lsw  J.  M.C.  96,  s.  c.  7  B.  &  C  596, 
1  M.  &  R.  452. 

A  gentleman,  on  a  Sunday,  bargained  with  a 
stage-coach  proprietor  for  a  horse,  which  was  war- 
ranted sound.  On  the  next  Tuesday,  the  horse  wss 
delivered,  when  the  money  wss  paid  ;  but  the  horse 
proved  to  be  unsound.  The  seller  was  a  horse-dealer, 
but  the  buyer  did  not  know  that  Act :  The  Court 
held,  that  the  contract  was  not  complete  until  the 
horse  waa  delivered,  and  therefore  that  the  contract 
was  not  void  under  29  Car.  2,  c.  7,  s.  2 ;  but  even 
if  it  was,  still  they  held  that  the  buyer,  not  knowing 
that  the  seller  was  exercising  his  calling  on  a  Sun- 
day, might  recover  back  his  money.  Biaxmne  v. 
WiUiamf,  2  Law  J.  K.B.  224,  s.  c.  3  B.  &  C.  232, 
s.  c.  5  D.  &  R.  82,  s.  c.  1  C.  &  P.  294. 


LUNATIC. 


(A)  Privileges. 

(B)  Commission. 

(C)  Committee. 

(D)  Property. 


(A)  Privileges. 

A  lunatic  may  be  arrested.  £r  parte  Hall,  1 
Jac.  161. 

Unsound  mind  in  defendant  no  defence  to  an 
action  on  a  contract  unless  it  was  known,  or  in  any 
way  taken  advantage  of,  by  the  plaintiff.  Browne  v. 
Joddrell,  1  M.  6c  M.  105,  s.  o.  3  C.  &  P.  30.  [Ten- 
terden] 

(B)  Commission. 

The  Chancellor  said,  that  he  could  not  make  a 
grant  of  a  committeeship  of  lunacy,  on  a  return  to  a 
commission,  that  the  party  was  a  lunatic  enjoying 
lucid  intervals,  and  that  during  such  intervals  he 
was  competent  to  the  government  of  himself  and 
bis  afTaim ;  but  that  the  commission  should  be 
quashed  and  a  new  one  issued.  Ez  parte  Atkinson, 
1  Jac.  333. 

Ill  treatment  by  the  neareat  relatives  is  a  ground 
of  granting  a  commission  of  lunacy  to  strangers — 
and  the  former  will  be  compelled  to  pay  the  costs 
occasioned  by  their  opposition.  In  re  Smith,  1 
Russ.  348. 

The  issuing  of  s  commission  of  lunacy  in  Jamaica 
is  no  bsr  to  issuing  one  here  upon  the  lunatic's 
coming  into  England.  Jn  re  HouUoun,  1  Russ.  312. 

(C)  Committee. 

In  choosing  a  committee  for  a  lunatic,  tboie  who 
can  risit  frequently  will  be  proferred. 
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Under  tpecial  cireamsUneet,  th«  oommittoa  of  % 
Innatic  will  be  allowed  a  aalaxy.  £x  parU  Ftrmm; 
1  Jae.  405. 

No  allowaQce  will  be  made  to  the  committee  of  a 
Innatic  for  Tisiting  the  lunatic,  becaoae  the  oomnit- 
tee  ongbt  to  rearae  within  the  juriadietion  of  the 
court.     Ex  parte  Ord^  1  Jae.  94. 

A  committee  of  a  lunatic  who  retains  a  balance 
and  omits  to  peas  bis  iM^ounts,  will  be  charged 
witb  interest.     Ex  part§  Hall,  1  Jae.  160. 

If  a  lunatic  and  his  committee  be  defendants,  and 
the  committee  die  after  the  decree,  and  a  new  one 
be  appointed,  the  Court,  on  motion,  will  order  that 
tbe  future  proceed inga  in  the  cause  be  carried 
on  in  the  name  of  the  new  committee.  Lyon  r. 
Mercer,  1  S.  &  S.  356. 

£Ten  the  eldeat  son  and  beir-at-law  of  a  lunatic 
will  not  be  appointed  one  of  tlie  committee  of  his 
estate,  without  giving  secoritjr,  unless  tbe  Maatar 
reports  that  no  person  can  be  found  to  act  as  com- 
mittee, who  will  gire  aecuritj.  in  r§  Frank,  2 
Buss.  450. 

(D)  Pbopekty. 

A  lunatic's  property  ought  nut  to  be  laid  oat  on 
anything  but  government  aecurities,  except  in  rery 
peculiar  cases.    Ex  parU  EUiee,  1  Jae.  3  J4. 

Where  part  of  the  purchase-money  of  timber  be- 
longing to  a  lunatic's  estate  was  promissory  notes ; 
it  was  ordered  to  be  paid  to  the  receiver,  in  order  to 
be  paid  into  court.     Ex  parte  ClayUm,  1  Rusa.  476. 

The  statute  39  &  40  Geo.  3.  (Lord  Eldon'a  act,) 
does  not  apply  to  money  paid  into  court  in  the  matter 
of  a  lunatic.     Ex  parte  Verney,  1  Jae.  334. 

The  Court  will  not  sanction  the  granting  of  build- 
ing leases  of  part  of  a  lunatic'a  estate  for  999  years. 
Jn  re  Starku,  9  Rnss.  197. 

A  petition  praying  that  tbe  committee  of  a  lunatic 
may  be  ordered  to  tnnefer  property  veated  in  the 
Innatic  aa  a  trustee,  ought  to  be  entitled  in  the 
lunacy,  and  need  not  be  entitled  in  the  matter  of 
the  act  which  authorisea  tbe  hoid  Chancellor  to 
make  the  order.     In  re  FowUr,  t  Russ.  449. 

Order  made  without  a  reference  to  the  Master* 
that  the  committee  of  a  lunatic  abould  be  at  liberty 
to  employ  a  particular  person  for  inspecting  the 
lonatic'a  property  at  a  fixed  aalary,  to  be  paid  oat  of 
the  rents.     Jn  re  ErrmgUm,  t  RoM.  567. 


MACHINERY. 

It  is  undecided  whether  the  21  Geo.  3,  c.  37,  re- 
lative to  forfeited  machiner/,  is  a  remedial  or  a  penal 
statute.  Attorney  Central  y.  Jefferye,  13  Price,  545« 
a.  c.  M*Clel.  270. 


MALICIOUS  ARREST. 

(A)  Action  rot. 

(B)  Costs. 


(A)  AoTioM  rou. 

In  an  action  for  a  malicious  arrest,  the  question 
of  malice  or  no  malice,  may  properly  be  left  to  the 
jury.    Lloyd  v.  TkamoM,  1  Law  J.  C.P.  51. 


An  aetion  liea  for  malioiowly  hoMing  a  pav^  to 
bail,  although  he  ia  never  arrested,  bnt  ia  told  that 
there  is  a  writ  pat  against  him,  and  he  goes  to  tha 
sheriff's  officer  and  givea  bail*  SmmU  r.  Gray,  9  C. 
8t  P.  605.  [Tenterden] 

Although  a  person  be  adviaed,  by  a  epeeimi  pUmiar, 
that  he  may  arreat  another  person  without  aabieet- 
iog  himself  to  an  action  for  a  asaliciooa  airaat,  yet, 
if  he  make  tbe  arrest  not  acting  hand  /id*  on  that 
opinion,  with  tbe  expectation  of  teeovering  Che 
amonat  of  hia  debt,  but  in  order  to  force  the  paitiea 
to  do  something  out  of  the  ooarae  of  the  eaoae,  he 
will  be  liable  to  be  aoed  for  daBtagea,  for  having 
made  a  malioioua  arroat.  Revenga  v.  MaekimtMh^  9 
Law  J.  K.B.  137,  a.  c.  2  B.  &  C.  693,  a.  c.  4  D.  & 
R.  187,  s.  c.  1  C.  &  P.  204. 

The  plaintiff,  having  been  arreeted  aa  administrm- 
trix,  brought  an  action  for  malicioosly  holding  her 
to  bail,  which  waa  founded  on  the  aingle  foct  of  her 
having  bean  arreated  aa  admiaiatrathx  of  bar  him- 
band :  in  the  abaance  of  malioe  being  proved,  either 
expraas  or  implied,  the  jury  gave  a  rerdict  for  five 
abillinga  damagea :  and,  on  motion  to  aet  it  aaide, 
the  Court  refuaed  to  interfere,  on  the  gronnd,  that, 
after  verdicti  malice  must  be  implied.  Fleidftr  v. 
WebL,  11  Price,  381. 

Two  tradeamen  had  been  aoeostoned  to  h«va 
mutual  demands  on  each  other.  They  qoamUed. 
Tbe  one  sent  in  bis  bill,  smounting  to  upwards  of 
9SL  to  tbe  other,  and  arreated  him  for  that  aasoont. 
The  former,  both  before  and  after  the  arreat,  adaut- 
ted  that  the  real  balance  between  them  waa  5L, 
which  waa  paid  to  him  under  a  jodge'e  order,  to- 
gether with  the  coatiL 

Tbe  Court  held ,  in  an  action  for  a  malicionaamst, 
that  there  was  no  reaaooabltf  or  probable  caoae  for 
the  arrsat.  Auuin  v.  Debnam,  2  Law  J.  K.B.  207, 
a.  c.  3  B.  &  C.  139,  a.  c.  4  X).  &  R.  65Sw 

In  an  action  for  a  malicioua  arraat,  maUoa  or  the 
want  of  probable  cause  must  appear :  Hence  it  waa 
holden,  that  the  defendant  having  diaoontinned  the 
action,  and  paid  the  eoata,  waa  evidence  of  a  want 
of  probable  cauae ;  and  that,  being  an  act  of  the  party 
himaeir,  and  the  grounda  for  eo  doing  within  hia 
knowledge,  the  burthen  of  proving  a  probable  eaaaa 
for  the  arrest  lay  on  him.  NickaUan  t.  CeigkiU,  4 
B.  &  C.  21,  B.c.  6  X).  &  R.  12. 

A  person  may,  on  a  declaration  propcriy  framed, 
recover  for  being  malicioaaly  held  to  bail,  if  he  gave 
bail  to  prevent  being  arreated. 

In  a  declaration  for  a  maliciona  arreat,  an  allega- 
tion that  tbe  defendant  malicioualy  canaed  the 
plaintiff  to  be  arreated,  and  to  be  detained  in  prison, 
until,  in  order  to  procure  hia  release,  he  waa  forced 
to  procure  bail,  is  not  a  diviaible  allegation ;  and  if 
there  waa  a  giving  bail  proved,  bot  no  evidence  of 
any  arreat,  that  is  not  suflS.cient.  Berry  v.  jlrfaaiiiw, 
2  C.  &  P.  503.  [Abbott] 

Caae  liea  againat  a  creditor  for  malicioualy  rsfoa- 
ing  to  receive  from  bis  debtor,  in  execution  under  a 
ca.  M.,  tbe  debt  and  costs,  when  tendered  to  himself 
or  his  attorney  on  the  record,  and  to  sign  an  autho- 
rity to  tbe  aheriff  to  discharge  tbe  debtor  out  of 
custody.  The  refusal  to  aign  auch  authority  is  suf- 
ficient prima  facie  evidence  of  malioe,  in  abaenoe  of 
evidence  to  rebut  the  presumption.  Crater  v.  Pi7- 
ling,  3  Law  J.  K.B.  131,  a.  c.  4  B.  &  C.  26, «.  c  6 
D.  &  R.  129. 
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(B)  Costs. 

Th«  defendant  had  been  arrested  for  a  aom  of 
inoB«y,  as  to  the  greater  portion  of  whiob  it  appeared 
the  plaintiff  knew,  at  the  time  of  the  arreat,  that  the 
defendant  had  obtained  his  diacbar^  nnder  the  In* 
ad  vent  Debtors  Aot :  HeU,  that  under  45  Geo.  S, 
c  46,  the  defendant  was  entitled  to  have  his  eosts  as 
cm  an  arrest  witiiout  probable  cause.  Huntwgdon 
▼.  Ktely,  7  D.  &  R.  869. 

Where  the  plaintiffs  bad  agreed  to  accept  a  oom- 
poaiAion  on  the  amount  of  their  debts,  and  induced 
other  creditors  to  beliere  that  they  had  doneso» 
and  afterwarda  arrested  the  defendant  for  the  origi- 
nal demand ;  the  Court  gare  the  defendant  his  costs 
under  the  43  Geo.  3,  c.  46,  s*  5.  Jurvh  r.  MerrUt, 
1  Law  J.  C.P.  95. 

Where  a  person  had  been  arrested  for  a  sum  of 
money  including  a  demand  for  board  and  lodging  at 
two  guineas  a  week,  and  the  OTidence  at  the  trial 
was  of  an  agreement  to  pay  one  guinea  per  week : 
Held,  that  the  plaintiff  should  pay  defendant  his 
eosts.  GUnville  f.  Hutckim,  1  Law  J.  K.B.  St, 
a.  c.  1  B.  &  C.  91. 

Where  the  plaintiff,  an  attorney,  arrested  the  de- 
fendant for  100/.  for  bttaineas  done,  but  it  appeared 
that  40/.  was  due  before  the  plaintiff  had  taken  out 
bis  certificate,  and  which  the  Prothonotary  disal- 
lowed on  taxation  :  Held,  that  the  defendant  was 
not  entitled  to  his  costs,  under  the  43  Geo.  3,  o.  46, 
H  3.     HinUm  ▼•  Warrenf  5  Law  J.  C.P.  1. 

The  defendant  had  been  held  to  bail  for  1001.  on 
piDceaa  issuing  ont  of  the  Palace  Court,  and  the 
cause  was  removed  into  the  Court  of  King's  Bench, 
where  the  plsintiff  recovered  only  30^.  The  Court 
lield,  that  a  motion  for  making  the  defendant  pay 
tke  costs  of  the  plaintiff  was  properly  made  in  the 
Court  of  King's  Bench,  and  they  ordered  him  to  pay 
Uie  coats.     Thcmfnon*t  bail,  1  Lsw  J.  K.B*  IM). 

The  defendant,  having  been  arrested  by  virtue  of 
a  writ  issued  out  of  the  Palace  Court  for  19/.,  re- 
moved the  cauae  to  thia  Court.  At  the  trial  (he 
plaintiff  had  a  rerdict  for  ti.  The  defendant  applied 
for  costs  under  the  43  Geo.  3,  c.  46,  s.  3 :  Held, 
that,  as  the  sction  was  commenced  in  tlie  Palace 
Court,  this  Court  had  no  power  to  interfere.  CwAello 
▼.  CauUy,  6  Law  J.  C.P.  83,  a.  c  1  M.  &  P.  315. 
The  statute  43  Geo.  3,  c.  46,  s.  3,  giving  costs  to 
the  defendant,  does  not  apply  to  cases,  in  which  a 
defendant,  having  been  arrested  for  a  large  sutn, 
paya  a  small  one  into  court,  and  the  plaintiff  taking 
It  out,  doea  not  proceed  with  the  action.  Davey  v, 
lienton,  2  Law  J.  K.B.  152,  s.  c.  3  B.  &  C.  152, 
a.o.4D.&U.186. 

A  defendant  having  been  arrested  for  a  large  sum 
of  money,  paid  a  amall  one  into  court,  which  was 
taken  out  \!y  the  plaintiff :  Held,  that  the  defendant 
was  not  entitled  to  his  oosta  for  haying  been  veza- 
tiously  hoUett  to  bail,  under  atat.  43  Geo.  3,  c.  36. 
Petttr  T.  Piitmanr  1  Law  J.  K.B.  86,  s.  c.  2  D.  & 
R.S66. 

Where  the  .defendant  has  been  arrested  for  a 
Isrger  sum  of  money  than  waa  actually  due,  the 
•Gonri  will  not  order  the  plaintiff  to  pay  the  costs  of 
the  defendant  if  the  aum  is  not  reduced  below  Idl., 
and  there  is  the  lesst  rssson  for  arresting  for  the 
larger  sobw    Symnult  r,  Otinilen,  1  Law  J.  K.B. 

Digest,  1822—1838. 


The  defendant  was  arrested  for  30/. ;  at  the  trial, 
it  appearing  that  the  plaintiff  was  indebted  to  the 
defendant  in  a  small  sum,  a  verdict  was  taken  for 
the  former,  for  nominal  damages,  subject  to  a  refer- 
ence to  an  arbiirator  for  ascertaining  the  amoont,  ■ 
and  he  found  that  12/.  only  were  due  from  the  de- 
fendant to  the  plaintiff :  If  eld,  that  the  defendant 
was  not  entitled  to  costs  under  the  stat.  43  Geo.  3, 
C.  46,  8.  3,  although  be  had  tendered  the  sum 
awarded  before  the  commencement  of  the  action,  as 
he  ought  to  hare  pleaded  the  tender.  Bry$on  v.  5tm- 
ft>x,  6  Law  J.  C.P.  90,  s.  c.  1  M.  &  P.  355. 

The  afBdavits  in  support  of  an  applicacion  under 
43  Geo.  3,  c.  46,  must  clearly  and  directly  shew 
the  want  of  probable  cause  for  the  arrest,  to  the 
amount  complained  of;— a  ^neral  assertion  of  a 
belief  of  such  arrest  having  been  frivolous  and  yex- 
atiouB,  unless  strong  facts  be  stated  to  sustain  it, 
will  not  be  suflBoient  Turner  v.  Gunu,  5  Law  J. 
K.B.  102. 

When  the  Court  have  made  an  order  that  tlie 
plaintiff  shall  pay  the  costs  of  the  defendant,  under 
43  Geo.  3,  c.  46,  s.  3,  for  having,  without  any  rea- 
sonable cause,  arrested  the  defendant  for  too  large  a 
sura,  there  is  not  any  occasion  to  enter  a  suggestion 
on  the  roll.     Stark  v.  Tk(nrn,  2  Law  J.  K.B.  76. 

Damages  cannot  be  recovered  for  the  extra  costs 
in  an  action  for  a  malicious  arrest  Webber  v. 
NiehoUu,  1  R.  &  M.  419.  [Beat] 


MALICIOUS  INJURY. 

[See  Cutting  and  Maiming  and  Stat.  7  &  8  Geo. 

4,  c.  30.] 

llie  priaoners  were  indicted  on  the  6  Geo.  3,  c. 
36,  for  lopping  and  topping  an  ash  timber  tree  at 
eleven  o'clock  at  night;  it  appeared  that  the  owner 
died  immediately  after  giving  orders  for  their  appre> 
henaion,  and  that  the  prisoners  had  run  away  when 
detected — it  was  holden  that  the  jury  might  infer, 
the  owner  bad  not  given  them  any  permission  so  to 
do.     jRar  v.  Haty,  2  C.  &  P.  458.  [Bayley] 

A  man  by  shooting  another  who  is  endeavouring 
to  apprehend  him,  may  be  convicted  on  an  indict- 
ment for  shooting  with  intent  to  murder,  disable,  or 
do  him  some  bodily  barm,  though  shooting  with 
intent  to  prevent  apprehending  is  also  a  distinct  ca-- 
pital  offence  under  43  Geo.  3,  c.  58.  Rex  v.  Davis, 
1  C.  &  P.  306.  [Garrow] 

Upon  an  indictment  for  maliciously  shooting,  if 
it  be  questionable,  whether  tlio  shooting  was  by  ac- 
cident or  design,  proof  may  be  given  that  the  priso- 
ner at  another  time  intentionally  shot  at'  the '  same 
person.     Hex  v.  Voke,  1  R.  &  R.  C.C.R.  531. 


*'^*- 


MALICIOUS  PROSECUTION. 

To  support  an  action  on  the  case  fer  a  malicioua 
prosecution,  the  plaintiff  must  shew,  1st.  Malice-— 
2nd.  The  want  of  probable  caose. 

The  firat  is  to  be  decided  by  the  jury :  the  second 
by  the  Court. 

SembU—Thht  a  j  udge  may^  decide  upon  the  second 
question,  at  any  time  during  the  progress  of  the 
cause  ;  and,  though  the  facts  should  be  proved  by 
the  defendant's  witnesses,  he  may  yet  direct  a  non- 
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salt,  if,  in  bis  jadgment,  they  amount  to  probablo 
cttuie.  The  plaintiff  in  snch  n  ca«e  hu  not  a  right 
to  insist  npon  going  to  the  jniy  on  the  facts,  nnleaa 
they  are  contradictonr  to  those  proved  by  his  own 
witnesses.  Davit  v.  aardy,  5  Law  J.  K.B.  91»  s.  o* 
6  fi.  &  C.  225. 

In  an  action  for  a  malieious  joroteevtian,  a  rale  or 
order  of  court  is  admissible  m  OTidenoe,  to  shew 
the  termination  of  a  former  suit,  although  snch  order 
was  obtained  on  the  oath  of  the  party.  Brooks  r. 
Carpetiter,  4  Law  J.  C.P.  70,  s.  c.  3  Bing.  «97. 

A  person  laid  before  a  magistrate  information  of 
an  assault.  He  afterwards  presented  an  indictment 
for  that  assault  to  the  grand  jury  at  the  sessions, 
which  was  returned  not  true.  T^lb  accused  after- 
wards brought  an  action  for  a  malicious  prosecution, 
and  the  magistrate  deposed  that  he  returned  the  in- 
formation to  the  clerk  of  the  peace  or  his  agent  at 
the  sessions.  The  clerk  ssid,  that  he  had  searched, 
and  could  not  find  it,  and  that  it  was  probable,  if 
such  an  information  was  returned  to  the  sessions, 
that  after  the  bill  was  thrown  out,  it  would  be  ripped 
to  pieces. — The  Court  held,  that  sufficient  proof  of 
the  loss  of  the  information  had  been  giren  to  let  in 
secondary  eridence  of  its  contents.  Fr^tman  y» 
ArktU,  9  Law  J.  K.B.  64,  s.  c.  2  B.  &  C.  494,  s.  e. 
3  D.  &  R.  669,  s«  c.  1  C.  &  P.  137. 

In  an  action  for  a  malicious  prosecution  the  de- 
claration stated,  that  defendant  charged  ths  plaintiff 
vfith  having  ftLmioutly  stolen,  S(c.    The  evidence 

Jrored,  that  defendant  suspected  and  Misved,  and 
ad  good  reason  to  suspect  and  believe,  that  plaintiff 
bad  stolen  &c. :  It  was  holden,  (Bayley  J.  dissent  J) 
that  there  was  no  Tariance.  Davis  r,  Noahs,  6  M. 
&  S.  29. 

In  an  action  for  a  malicious  proseontion  by  one  of 
two  persons  who  have  been  the  objeota  of  the  pro- 
secution, evidenceof  the  defendant'soondnct  towards 
the  other,  with  relation  to  that  proceeding,  is  ad- 
missible, with  a  view  of  shewing  his  malieioas  mo- 
tires  and  intention. 

Also,  the  copy  of  the  indictment  obtained  by  one 
may  be  used  by  the  other  as  evidence  in  the  action ; 
nor  will  the  Court,  upon  motion  for  a  new  trial,  en- 
ter upon  the  question  of  its  having  been  fraudulently 
obtained. 

A  rule  for  a  criminal  information  obtained  by  A, 

ftnd  made  absolute,  is  no  bar  to  such  action ;  nor 

.  will  a  new  trial  be  granted  on  the  ground  of  ezecs- 

•ive  damages.     Taddy  v.  Barlow,  6  Law  J.  M.C. 

)9,  S.C.  1  M.&R.275. 


MANCHESTER  ANP  SALFORD  POLICE 

ACT. 

[See  Rate.] 


MANDAMUS. 
[See  pRODUcnoN  and  Inspeotion  op  Debds,  &c.] 

(A)  When  and  how  oeantbd. 

(B)  Form. 

(C)  Return. 

(D)  Com. 


(A)  When  and  how  orantbd. 

[See  Bankrupt— Sessions.] 

The  writ  of  mandamus  is  a  writ  issuablo  only  in 
defect  of  an  v  other  specific  legal  remedy. 

Where,  therefore,  a  power  of  appeal  is  given  to 
the  sessions,  and,  previoos  to  such  appeal  being 
made,  application  is  made  for  a  mandamus,  it  will 
be  rejected,  and  the  psr^  so  applying  be  rsfenod 
to  that  court.  Rex  v.  thoCommissionsrsof  Pavements, 
5  Law  J.  M.C.  65. 

Where  the  right  of  the  party  applying  for  a  man- 
damus is  doubtful,  the  Court  will  eoasider  the  cir- 
oumstance  of  a  long  period  of  time  baring  been 
allowed  to  elapse  before  making  the  application,  as 
Kood  ground  for  refusing  that  writ.  Rex  v.  t/be 
Mayor  of  Evesham,  5  Law  J.  M.C.  91. 

A  mandamus  lies  where  a  mayor  holds  over,  or 
where  actual  vaoancy  is  occasioned  by  deadi.  Rsa 
V.  th»  Mayor  of  Truro,  S  Chit  S57. 

The  Court  will  grant  a  mandamus  to  swear  in  a 
new  jurat,  who  has  been  duly  elected  as  a  corporals 
officer.     Rex  v.  th§  Mayor  of  Rye,  t  Ken.  468. 

Several  seta  of  mandamuses  will  not  be  iMoed  at 
the  same  period,  without  shewing  soma  laches  in 
the  persons  applying  for  the  fimt,  or  some  good 
ground  of  suspicion  tliat  they  would  not  proceed 
properly,  and  without  having  first  a  rule  to  shew 
cause.  Rex  v.  ths  Corporation  of  Wigam,  t  Ken.  504. 
The  Court  of  King's  Bench  havo  never  granted  a 
mandamus  to  a  corporation  to  elect  members  of  an 
indojinite  bod^. 

It  seems,  if  a  oase  were  made  out  so  strong  at 
that  the  Court  were  satisfied,  that  if  thcr  did  not 
grant  it,  the  corporation  would  be  dissolved,  that 
then  they  might  be  induced  to  grant  a  mandamus 
for  that  purpose.  Rex  v.  the  Mayor  of  Fowey,  9  Law 
J.  K.B. 86,  s.  c.  9  B.  &  C.  584,  s.  e.  4  D.  &  R.  19«. 
The  Court  will  not  grant  a  mandamus  to  fix  the 
day  for  an  election,  botUiey  will  leave  it  to  the  proper 
officer.  Rox  v.  the  Mayor  of  Bridgwater,  9  Chit  956. 
The  Court  will  not  grant  a  mandamus  to  compel 
the  mayor  of  a  corporation  to  replace  books  in  the 
town  bsll,  if  sufficient  cause  for  their  removal  be 
shewn.  Ros  v.  ths  Mayor  of  Rye,  t  Ken.  465,  s.  c. 
9  Burr.  7<a 

A  mayor  cannot  be  compelled  to  admiaiater  tbe 
oath  of  allegiance  to  inhabitants  by  a  mandamus. 
Rex  V.  the  Mayor  of  Maldstono,  6  D.  U  B^  594. 

The  Court  will  not  grant  a  mandamus  to  compel 
a  corporate  meeting,  for  tbe  pnrpoae  of  removing 
non-resident  memben.  Rox  v.  thk  Mayor  of  Totness, 
5  D.  &  R.  481. 

The  words  '*  it  shall  be  lawful "  for  the  bailiffii  to 
admit  persons  into  the  corporation  of  a  borough, 
found  m  a  bye-law,  are  not  compulsory  on  them, 
that  they  shall  admit  wbosoever  is  thus  ooalified, 
but  leave  them  with  a  discretion  to  reniae  any 
person  whom  they  decline  to  admit,  and  conse- 
quently, the  Court  refused  a  mandamus  against  the 
bailiffs.  Rex  v.  th§  Bailiffs  and  Corporation  of  Effe, 
1  Law  J.  K.B.  41,  a.  0. 1  B.  &  a  85,  s.  a  «  D.  ft  R. 

In  a  prescriptive  borough,  thers  is  a  praacriptive 
coort-lcet,  at  whieh  all  persons  must  be  presented 
by  the  jury  before  they  csn  be  admitted  freenaen ; 
and  it  was  for  a  long  time  the  costom,  to  present  sU 
persons  who  had  rsaided  a  year  and  a  any  witiiin 
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the  boioiiffb»  bat  there  wm  do  preeoriptiTe  right  to 
demsnd  of  the  jary  to  be  preeented.  Ijie  Court,  on 
tbftt  •cconot  reftiaed  a  maDdamae  to  preaent  and 
admit  a  paiticolar  individual,  who  had  ao  reaided 
within  the  borough.  Res  r.  th»  Mayor  and  SUtoard 
tf  Wut  Looe,  1  Law  J.  K.B.  44,  a.  e.  2  D.  &  R.  178. 

Tho  corporation  of  Iloheater  had,  from  time  im* 
memorial,  been  the  lorda  of  the  manor  and  owners 
of  the  Guildhall  within  that  borongb,  and  bad,  by  a 
charter  of  Queen  Mary,  granted  to  them  a  right 
to  hold  a  court»leet  and  riew  of  frankpledge  for  the 
manor,  every  year  in  the  Guildball.  By  an  inclo- 
rare  act,  the  manor,  with  ita  righta,  waa  awarded  to 
Lord  H  with  an  exception  to  the  corporation  of 
the  Guildhall ;  and  Lord  H,  for  several  yeara  after-- 
wards,  held  the  courts  in  the  Guildhall.  Being  ob- 
structed from  entering  that  place :  The  Court  held, 
that  although  aome  doubta  existed  aa  to  the  right  of 
Lord  H  to  hold  the  coorta  in  the  GoildbaH,  yet  that 
they  would  grant  a  mandamus  to  briog  the  question 
fnlly  before  them.  Kcr  r.  tha  Bailiffs  and  Burget$ai 
of  liakntar,  1  Law  J.  K.B.  173,  a.  c. «  D.  &  R.  7t4. 

Where  a  corporator  is  in  office,  and  in  a  situation 
to  exercise  his  rights,  the  Conrt  will  not  interfere  by 
mandamuaoo  try  the  effect  of  ihem. 

Accordingly,  the  Court  refused  a  mandamna  to 
alter  the  situation  of  a  corporator's  name  in  the 
books,  so  as  to  entitle  him  to  two  votes  instead  of  one. 
Box  V.  Corporation  of"  Yarmouth,  5  Law  J.  K.  B.  69. 

A  mandamualies  to  compel  the  lord  of  a  manor  to 
hold  a  oonrt-leet     Rex  r.  CoMn'oohe,  9  Ken.  163. 

The  Coort  will,  aa  a  matter  of  course,  grant  a 
■wndamoa  for  the  admiasion  of  a  person  to  copyhold 
premiies,  that  he  may  try  his  right  to  them.  Anon* 
SLawJ.  K.B.93. 

A  mandamus  lies  to  compel  the  admission  of  a 
person  claiming  as  heir-at-law  to  a  copyhold.  Rax 
T.  the  Brewere*  Company,  3  B*  &  C.  17f,  a.  c.  4D. 
ft  R.  492. 

It  seems,  the  Court  will  grant  a  mandamua  to 
compel  the  admiasion  of  coparcenera  to  copyhold 
tanementa,  aa  one  heir,  on  the  payment  of  one  set  of 
foes.  Rax  v.  the  Mayor  of  BoHmll,  3  B.  &  C.  173, 
a.  c  4  D.  &  R.  825. 

By  the  custom  of  a  manor,  the  tenanta  and  in- 
habitants of  the  manor,  pay  a  much  amaller  fine 
upon  an  admittance  to  a  copyhold  tenement,  than  a 
stranger.  A  peraon  who  was  not  a  tenant  or  in- 
habitant, contracted  to  buy  a  large  eatate  within  the 
flsanor,  and  finding  that  he  being  a  atranger,  abould, 
by  the  custom,  have  to  pay  a  very  large  sum  of 
money  ss  a  fine,  purehaaed  a  amall  piece  of  lend  to 
make  himaelf  a  tenant,  and  thus  reduce  the  fine  on 
the  large  estate ;  the  lord  refused  to  admit  him  to 
the  amall  tenement,  until  he  had  been  admitted  to 
the  large  eatate  ;  and  in  his  return  to  a  mandamus 
to  compel  him  so  to  do,  he  insinuated  that  the  aecond 
pnrchaae  was  made  to  defraud  him  of  the  larger  fine ; 
hut  he  did  not  allege  any  fact  of  a  fraudulent  nature. 
The  Court  said,  that  no  fraud  had  been  committed, 
and  directed  a  peremptory  mandamus  to  issue.  Rex 
Bougheuj  1  Law  J.  K.B.  184,  s.  c.  1  B.  &  C.  565, 
S.C.  2D.&  R.  824. 

A  royal  chartsr  contsining  words  of  permission  to 
do  an  act  which  is  clearly  for  public  benefit,  ia  ob- 
ligatory; therefore,  where  a  charter  of  Jao.  1, 
granted  to  the  steward  and  suitors  of  a  manor,  power 
and  authority  to  hold    a  court,  for  the  purpoae 


(amongst  other  objects)  of  hearing  and  determiamg 

J>leas  of  debt,  &c. ;  but  the  court  had  been  disused 
or  that  purpose  during  fifty  years:  This  Coort 
granted  a  mandamua  to  compel  Uie  court  to  be  held 
again.  Rex  ▼.  the  Steward  of  Havering  atte  Bower, 
2D.&R.176,  (n). 

A  mandamus  will  not  be  granted  to  compel  Jua- 
ticea  of  the  peace  to  do  that  which  might  render 
them  liable  to  an  action.  Rex  t.  the  Juiticee  of 
Buckinghamthire,  2  D.  &  R.  689,  a.  o.  1  B.  &  C. 
485 :  8.  P.  Rex  y.  Broderip,  5  B.  &  C.  239,  a.  c.  7 
Jj»  &  R.  661. 

The  Court  granted  a  mandamua  to  compel  justices 
to  sign  a  warrant  of  distress.  Rex  r.  Jutiiees  of 
Middieeex,  2  Ken.  163. 

The  Court  granted  a  rule  to  shew  cause  why  a 
mandamua  should  not  issue  to  compel  justices  to 
proceed  against  a  quaker  for  not  paying  hia  quota  ol 
a  church  rate.     B«c  y.  Freeman,  2  ken.  19. 

A  mandamus  liea  to  compel  justices  to  set  out,  in 
the  record  of  a  conviction  under  the  Buildinir  Act, 
the  evidence  adduced  on  the  bearing  of  the  infonna- 
tion  as  nearly  as  possible  ia  the  words  of  the  wit- 
nesses, ss  directed  by  the  3  Geo.  4,  c.  23.  Re  Rex, 
4  D.  «e  R.  352. 

The  Conrt  will  grant  a  mandamus  to  justices,  to 
compel  the  amendment  of  the  record  of  a  game  con- 
victioo,  by  aettiog  out  the  evidence.   Rex  v.  Warn' 
ford,  5  D.  &  K  489. 

The  Court  will  grant  a  mandamus  to  magiatrates, 
to  summon  a  person  for  not  paying  poor-ratea.  Anon, 
2  Chit.  2W. 

The  Coort  will  grant  a  mandamus  to  the  commis- 
sioners of  the  inolosure  act,  to  inquire  if  there  is 
sny  modus.     Anon,  2  Chit.  251. 

The  Court  will  grsnt  a  mandamus  to  the  commis- 
sioner appointed  by  the  incloaore  act,  to  make  hia 
award.    Anon.  2  Law  J.  K.B.  36. 

A  mandamua  cannot  be  obtained  where  a  diacre- 
tionary  power  has  been  given  to  commissioners,  and 
they  have  exercised  it,  and  no  ground  is  shewn  that 
they  haye  acted  wrongfully.  The  worda  "shall 
and  may  "  are  only  imperative,  when  the  cause  is 
for  the  public  flood.  "  Excbsnge  "  imports  equality 
of  intereat.  Rex  v.  Commitsionen  of  Floekwold  /n- 
cloeure,  2  Chit.  251. 

The  Court  will  grant  a  mandamus  to  compel 
churchwardens  to  make  a  rate.  Rex  v.  WOum,  5  D. 
&  R.  602. 

A  mandamua  lies  to  compel  a  restoration  to  the 
office  of  parish  clerk.  Rex  v.  Donee,  5  Law  J.  M.C. 
46  :  s.  P.  Anon.  2  Chit.  254. 

So  to  the  archdeacon,  to  swear  in  churchwardens 
duly  elected.    Anon.  2  Chit  254. 

The  Court  will  not  grant  a  mandamus  to  compel  a 
visitor  to  exercise  his  power  during  a  vacancy.  Rex 
y.  Biihop  of  Durham,  2  Ken.  296,  s.  c.  1  Burr.  567. 

A  mandamus  cannot  be  obtained  to  compel  a  dean 
to  licenae  a  second  curate.    Anon.  2  Chit.  253. 

Or  to  compel  the  churchwardens  to  deliver  a  yes- 
try  book  to  toe  veatry  clerk. 

Or  to  deliver  up  the  keys  of  a  church.  Anon.  2 
Chit.  255. 

A  mandamus  will  not  be  granted  to  compel  a 
court  of  inferior  jurisdiction  to  grant  a  new  trial  in 
a  cause  before  it,  in  which  alleged  injustice  has  been 
done  to  one  of  the  partiea.  Ex  parte  Morgan,  2  Chit. 
250. 
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Tbe  33  Geo.  3»  TegulatiDg  (he  affairs  of  the  poor 
of  B,  directs  the  guardians  and  overseers  to  adjust 
their  accounts  at  quarterly  TQoeiings  of  their  owb 
body,  and  an  appeal  is  given  to  tbe  sessioDS,  in  re- 
spect of  all  matters  done  by  virtue  thereof;  but  the 
statute  does  not  mention  as  to  any  submission  of  the 
overseers'  and  guardians*  accounts  to  justices  of  the 
peace,  as  required  by  50  Geo.  3,  c.  49 :  Held,  that 
a  mandamus  would  lie  from  this  court  to  the  over- 
seers  and  guardiaos  to  pass  their  accounts  in  the 
manner  prescribed  by  the  former  statute.  Hex  ▼. 
the  Justices  of  Warwickshire,  2  D.  &  R.  299. 

If  one  parish  officer  applies  for  a  mandamus  against 
another,  to  compel  him  to  concur  in  a  rate,  the  writ 
must  be  against  the  former  as  well  as  the  latter. 
Anon.  2  Chit.  $54. 

The  Court  will  not,  at  the  instance  of  one  over- 
seer, grant  a  mandamus  to  compel  another  overseer 
to  concur  in  making  a  rate.  The  mandamus  musf 
be  directed  to  all  the  parties  whose  duty  it  is  to 
make  the  rate,  and  con8equen.tly  the  motion  most 
include  the  person  moving  for  Uie  writ.  Overton* i 
CAM,  2  Law  J.  K.B.  40. 

The  Court  granted  a  rule  nisi  for  a  mandamus  to 
the  proprietors  of  Margate  Harbour,  to  pay  a  poor 
rate,  though  defendants  had  distrainable  goods,  it 
being  sworn  that  the  goods  were  fraudulently  seized, 
and  that  the  parish  would  be  driven  to  try  an  action 
on  the  ground  of  the  fraud.  Rex  v.  the  Company  of 
the  Proprietors  of  Margate  Harbour,  %  Chit.  %b6. 

This  Court  will  grant  a  mandamus  to  a  canal  com- 
pany, to  enter  upon  their  books  tbe  probate  of  the 
will  of  a  deceased  shareholder;  leaving  any  question 
as  to  the  validity  and  effect  of  the  probate  to  be 
raised  by  a  return  to  the  writ.  Rex  v.  the  Worces" 
ter  and  Biitningham  Canal  Company,  6  Law  J.  K.B. 
173,  s.  c.  1  M.  &  R.  dt9. 

Where  a  debt  is  clearly  due  from  a  public  body, 
and  for  the  recovery  of  which  the  creditor  has  no 
remedy,  but  by  a  writ  of  mandaitius :  Seinble,  that 
the  Court  will  grant  the  writ,  although  if  there  were 
a  remedy  by  action,  the  Statute  of  Limitations  might 
presi^nt  a  difficulty,  if  pleaded  in  bar.  Rex  v.  th§ 
Commissioners  ^  the  Shadwell  Fating  Act,  6  Law  J. 
M.C.  57,  a.  c.  1  M.  &  R.  591. 

(B)  Form. 

When  a  mandamus  commands  tbe  removal  of  a 
public  nni<%ance,  it  need  not  prescribe  any  particular 
mode  of  removal.  And  sembte,  that  it  is  better  not 
to  prescribe  any  such  mode.  Rtx  v.  the  Bristol 
Dock  Company,  5  Law  .T.  M.C.  51,  s.  c  6  B.  &  C. 
181. 

(C)  Return. 

If  a  return  to  a  mandamus  does  not  state  tbe  par- 
ticular facts  with  great  precision,  it  will  be  insuffi- 
cient. Rex  V.  the  Corporation  of  Liverpool,  2  Ken. 
425,  s.  c.  2  Burr.  723, 

ThB  return  to  a  mandamus  must  not  allege  incon- 
sistent causes ;  must  not  be  argumentative ;  and  must 
state,  clearly  and  positively,  that  tbe  parties  against 
whom  it  was  issued  have  performed  all  that  it  di* 
rects ;  that  it  is  impossible  to  do  so ;  or  shew  some 
sufficient  and  legal  reason  why  they  ought  not  to 
be  compelled  to  comply  with  its  injunctions. 

Tbos,  where  certain  commissioners  relumed  as  a 
reason  for  not  considering  the  claims  of  a  complainant. 


that  it  was  impossible  to  settle  tmd  agrso  upon  the 
amount  of  the  compensation  to  which  he  was  en- 
titled until  he  had  furnished  further  evidenoe,  but  did 
not  state  that  they  bad  met  for  tbe  purpose  of  oen- 
sideriog  those  claims  and  receiving  tbatendence; 
and,  as  further  excuse,  objected  to  tbe  Ugaltty  of 
the  complainant's  notice,  and  denied  bis  right  to  any 
compensation  whatever,*— tbe  return  was  qoaaliod  as 
insufficient,  inconsistent,  and  argumeotatiTe,  and  a 
peremptory  mandamus  awarded.  Tomtit  v.  the  Com- 
missioners  of  Berwick  Harbour,  5  Law  J.  M.C.  135. 

A  return  to  a  mandamus^  stating  that  tbe  oorpo* 
ration  duly  assembled  to  amove,  &Q.,  was  facddea 
sufficient.  Rex  v.  the  Mayor  of  Doneaster,  2  Ken. 
39l,s.c.  2  Burr.  738. 

Where  a  member  of  tbeooamoncoaneilliad  bove 
oommanded  by  a  mandamus  to  take  upon  himsolf 
that  office,  he  returned,  that  by  a  bye-law,  persons 
refusing  to  fill  it  were  subject  to  a  certain  fine,  which 
defendant  had  duly  paid.  Tbe  Court  determined, 
that  the  return  was  insufficient,  as  it  did  not  state 
the  fine  was  to  be  in  lieu  of  service.  Rex  v. 
Bouyer,  1  B.  &  C.  585,  s.  c.  2  D.  &  R.  842. 

On  a  mandamus  against  tbe  lord  of  tbe  manor  of 
W,  commandiog  him  to  admit  the  claimant  as  heir- 
at-law  to  certain  copyholds,  the  lord  in  his  return 
did  not  negative  the  heirahip  in  certain  and  ozplidt 
language,  but  argumentatively  :  Held,  that  tbe  re- 
turn was  bad,  for  being  argumentative  and  unoertain ; 
and  tbe  Court  quashed  the  return,  and  directed  a 
peremptory  mandamus.  Rex  v.  the  Brtwen*  Com" 
pany,  4  D.  &  R.  492,  s.  c  3  B.  &  C.  172. 

The  making  a  return  to  a  mandamus  does  not  pre- 
clude the  defendant  from  taking  objections  to  tbe 
writ,  on  a  motion  for  a  peremptory  mandamus.  Re* 
V.  tl-e  Bristol  Doc/c  Company,  5  Law  J.  M.C*  61, 9.0. 
5  B.  &  C.  181. 

The  decision  of  the  Court  upon  a  rule  nm  for  a 
mandamus  cannot  be  controverted  in  a  special  cass« 
uDtil  a  return  to  tbe  mandamus  has  been  made.  Bex 
V.  the  Justices  of  Leicester,  7  D.  &  R.  708. 

When  the  Court  of  King's  Bench  directs  an  issue 
to  be  tried  on  the  return  to  a  mandamus,  it  must  be 
done  within  a  year,  or  the  Court  will  proceed  as  if 
the  applicant  for  the  n^andamus  had  lost  tbe  trial. 
Where  it  was  doubtful  whether  an  attorney  had  been 
legally  elected  to  the  office  of  vestry  clerk,  in  which 
capacity,  he  claimed  to  have  a  lien  on  tbe  parish 
papers  for  his  salary,  the  Court  ordered  him  to  give 
over  the  papers,  upon  the  amount  of  the  salary  beiog 
paid  into  court,  and  directed  au  issue  to  trjr  whether 
he  was  legally  elected  veatry  clerk.  NotJiing  being 
done  for  upwards  of  twelve  montlis,  tbe  Court 
ordered  the  money  to  be  paid  over  to  the  attorney. 
James  May's  case,  2  Law  J.  K.B.  152. 

(B)  Costs. 

A  motion  was  made  for  a  nmndamus  to  oertaia 
commissioners,  to  compel  tliem  to  summon  a  jory  to 
ascertain  tbe  amount  of  certain  dasoages  caused  by 
them.  The  Court  refused  it;  but  directed  an  issoe  to 
try  the  point.  The  verdict  was  givjen  in  .favour  of 
the  complainant.  Tbe  Court  refused  to  allow  liim 
the  costs  of  the  proceedings.  Rex  v.  the  CommintoMf 
ert  of  the  AnchJaM  Drainei^e,  1  Law  J.  K.B.  11^9, 
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MANDATE. 

In  tt  proceeding  under  the  lUtute  7  Geo.  f ,  o.  16, 
s.  6,  and  16  Geo.  S,  o.  t,  e.  t!4,  s  party  having  ap- 
peared as  proxy  for  an  elector,  at  the  annual  elec- 
tion of  magistratea  and  councillors  of  a  borongb — 
leaves  Scotland  in  aahip  of  which  he  it  master,  upon 
a  voyage  to  France  and  back,  having  before  his  de- 
parture common icated  with  his  legal  agent  upon  the 
subject  of  a  petition  to  the  Court  of  Session  against 
the  proceedings  at  the  election,  and  during  his  ab- 
sence, and  before  the  expiration  of  two  months  from 
the  election,  be  transmits  to  the  same  agent  a  letter 
upon  the  aabject.  The  agent  thereupon  presents  the 
petition  in  the  name  of  the  proxy,  and  the  proceed- 
ing is  commenced  before  the  expiration  of  the  two 
mouths.  The  proxy  does  not  return  to  Scotland 
until  after  the  expiration  of  the  two  montba,  but 
then  recognizes  the  proceeding  as  instituted  by  bis 
authority :  Held,  by  the  Court  of  Session,  that  there 
was  not  und^r  these  circumstances  a  sufiicient  man- 
datory for  the  proceeding,  and  this  judgment  was 
affinned  on  appeal,  but  with  much  hesitation.  At' 
bttekl4  V.  Innet,  1  Bligh,  N.S.  631. 


MANOR. 


[See  Common,  Copyhold,  Game,  Trespass.] 

The  corporation  of  Ilchester  had  from,  time  imme- 
morial, until  1810,  been  lords  of  the  manor  of  Ilches- 
ter, and  bad,  during  that  time,  held  a  court  leet  for 
the  manor  in  the  Guildhall.  In  the  reign  of  Philip 
and  Mary,  a  charter  was  granted  to  them  to  hold  a 
view  of  frankpledge  in  the  Guildhall. 

In  1810,  under  an  inclosure  act,  an  exchange  was 
made  by  them  with  Lord  H,  and  to  him  was  award- 
ed all  the  manor,  courts,  view  of  frankpledge,  and 
appurtenances,  except  the  Guildhall,  houses,  build- 
ings and  ground  in  front :  The  Court  held,  that  Lord 
H  had  a  right  to  hold  the  court  leet  in  the  Guildhall 
of  the  borough.  R§x  v.  the  Bailiff  of  JUhetter,  9 
Law  J.  K.B.  324,  s.  c.  2  B.  &  C.  765,  s.  c.  4  D.  & 
R.324. 

The  office  of  steward  of  a  manor  court  may  be 

granted  by  deed  for  life,  and  the  devisee  of  the 

grantor  csonot  deprive  such  steward  of  his  office. 

BartUtt  V.  Dotones,  3  Law  J.  K.B.  90,  s.  c.  3  B.  & 

C.  61(1,  8.  c.  5  D.  &  R.  5^6,  s.  c.  1  C.  &  P.  .5«2. 


MANSE. 


The  Scotch  statute  of  the  first  parliament  of 
Charles  2,  s.  3,  c.  21,  provides,  "  that  where  com- 
petent manses  are  not  already  built,  the  heritors,  &0. 
shall  build  competent  manses  to  their  ministers,  the 
expenses  thereof  not  exceeding  1000/.  ^83/.  6s,  Sd. 
sterling),  and  not  being  beneath  five  bondrad  marks ; 
and  where  competent  manaea  are  already  built,  or- 
dains that  the  heritors  shall  relieve  the  minister  of 
all  charges  for  repairs,  declaring  that  the  mansea 
being  once  built  and  repaired,  &o.  hy  the  heritors, 
they  shall  be  upholden  by  the  inoimibent  ministers 
during  their  possession,  or  by  the  heritors  out  of  the 
stipend  in  time  of  vacancy. 


Up  to  the  year  1760,  the  nun  allowed  for  build- 
ing manses,  upon  litigation  in  the  Courts  Eccle- 
siastical and  of  Sesaion,  had  not  exceeded  the  amount 
specified  in  the  statutes,  except  in  cases  where  the 
heritors  conseuted.  But  from  the  year  1760,  it  had 
been  the  practice  in  both  courts,  witliout  the  con- 
sent of  the  heritors,  to  grant  larger  sums. 

In  1814,  the  respondent  applied  to  tlie  Presbytery 
to  ordain  the  heritora  to  buiiid  a  new  manse,  which 
was  decreed  sccordingly,  upon  an  estimate  of  the 
respondent,  amounting  to  1214/.:  The  question  being 
brought  before  the  Court  of  Session,  1000/.  sterling 
wss  tinally  decreed  for  building  a  ntto  mame.  The 
question  upon  the  construction  of  tlie  act,  whether  the 
expense  of  building  was  not  limited  to  1000/.  Scots, 
had  been  adverted  to,  but  not  insisted  upon,  by  the 
appellant  in  his  pleas  before  the  Presbytery  or  the 
Lord  Ordinary,  but  only  before  the  Court  of  Session 
in  the  last  stage  of  the  proceedings :  The  point  rais- 
ed and  discussed  in  the  former  stages  of  the  cause 
was,  whether  1214/.  or  700/.,  or  any  intermediate 
sum,  should  be  allowed. 

Held,  that  the  case  fell  within  the  clause  of  the 
atatute  which  relates  to  the  repairing  of  the  manses, 
and  not  within  that  which  relates  to  building  of 
manses ;  and  with  this  finding  the  judgment  below 
was  a07nned. 

The  defender,  having  by  his  pleadings  in  the  first 
instance  taken  issue  upon  the  sum  necessary  to  build 
a  competent  manse,  and  not  having  then  insisted 
upon  the  limitation  of  the  statute,  (umh,)  had  waived 
the  objection  arising  out  of  the  statute ;  but  having 
finally  in  a  reclaiming  petition  insisted  upon  that 
objection,  which  the  Court  referred  to  the  Lord  Or- 
dinary as  a  point  not  before  argued,  and  the  pursuer 
not  having  objected,  or  appealed  against  the  inter- 
locutor by  which  this  reference  was  made,  the  right 
to  insist  upon  the  objection  was  restored.  DinguwU 
V.  Gardener,  S  Bligh,  72. 


MANSLAUGHTER. 

[See  Murder  and  Manslaughter,  and 
Variancb.] 


MARKET. 
[See  Rate,  and  Tolls.] 

To  support  an  action  by  the  owner  of  a  market, 
against  thoee  who  sell  near  it,  it  must  appear  that 
no  portion  of  the  market  was  devoted  to  purposes 
unconnected  with  those  for  which  it  was  granted ; 
•~and  it  seems  that  notice  ought  also  to  be  given  to 
the  defendant,  informing  him  that  there  is  room  in 
the  market  for  him  to  dispose  of  his  wares.  Pnncs 
V.  Lewie,  2  C.  &  P.  66,  [Abbott] 

By  the  common  law,  the  lord  of  an  ancient 
market  may  maintain  case  againat  peraons  for  selling 
goods  of  the  market  description  in  their  own  houses, 
within  the  limits  of  his  franchise. 

But  this  rig^t  is  subject  to  qualification ;  and  if, 
from  increased  trade  and  population,  or  any  other 
cause,  the  market  is  alleged  to  have  become  incon* 
vonient,  the  question,  whether  the  doleadant  in  such 
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an  action  bad  a  reasonable  canae  for  aelling  in  bis 
private  house,  is  a  queatiou  for  the  jnry.  Mo$eUy, 
T.  Waiker,  5  Law  J .  K.B.  358,  s.  o.  7  B.  &  C.  40. 


MARRIAGE. 
[See  Baron  and  Feme,  and  Divorce.] 

(A)  Validity  of. 

(B)  Breach  of  Promise  of. 

(C)  Evidence  OF. 


(A)  Validity  OF. 

A  secret  marriage  between  an  Englishman  and  a 
Sicilian  woman,  celebrated  in  Sicily,  and  ralid  by 
the  laws  of  that  kingdom,  held  also  to  be  valid  in 
England.   Herbtrt  v.  Herbert,  3  Pbil.  58.  [Abbott] 

The  marriage  of  two  British  subjects  in  France, 
when  invalid  in  that  country  is  invalid  in  this. 
Laeon  v.  Higgint,  1  D.  &  R.  N.P.C.  38. 

The  oelebratioQ  of  a  marriage  in  Ireland  by  a 
person  in  holy  orders,  is  valid  ;  though  in  a  private 
bouse,  and  at  any  hour  in  the  day  or  night.  Bruce 
V.  Burke,  t  Add.  47t :  8.  P.  Smith  v.  Maxwell,  1  C. 
&  P.  271.  [Best] 

Where  a  papiat  and  a  protestant  married  in  Ire- 
land,— it  was  holden,  that  such  marriage  was  valid, 
though  it  would  have  been  void  if  in  England ;  and, 
therefore,  where  a  party  assumed  that  such  marriage 
was  illegal,  and  married  again  in  England,  he  was 
holden  to  be  guilty  of  bigamy.     Bruce  v.  Burhe, 

2  Add.  471. 

In  Scotland,  a  long  period  of  cohabitation  by  a 
man  and  woman,  as  husbsnd  and  wife,  may  amount 
to  a  marriage,  even  though  they  did  not  intend  to 
contract  matrimony. 

Consent  per  verba  de  pratetUi,  by  persons  not 
minors  in  Scotland,  will  constitute  a  marriage. 
Mtmtague  v.  Montague,  2  Add.  375. 

Where  the  marriage  of  two  Britiah  subjects  was 
solemnized  at  Madras  by  a  Catholic  priest,  accord- 
ing to  the  forms  and  rites  of  that  faith,  but  without 
the  licence  of  the  governor,  which  it  was  usual  to 
obtain :  Held,  nevertheless,  valid.  Lautour  v. 
Teatdate,  8  Taunt.  830. 

A  marriage  solemnized  by  licence,  is  null  and 
void,  if  the  husband  be  a  minor.  Johnston  v.  Parker, 

3  Phil.  39. 

Under  the  26  Geo.  2,  c.  23,  and  3  Geo.  4,  c.  75, 
8.  2,  a  marriage  bv  licence  was  deemed  null  and 
void,  on  the  ground  of  minority,  and  want  of  legal 
consent.    Bridgwater  v.  CrutchUy,  1  Add.  473. 

A  marriage  by  licence  nuU  and  void,  by  reason  of 
minority,  and  want  of  legal  consent,  under  26  Geo.  2, 
c.  33,  held  to  be  rendered  a  good  and  valid  marriage 
by  the  retrospective  operation  of  3  Geo.  4,  c.  75 ; — 
it  being  held,  that  the  parties,  though  not  actually 
cohabiting  up  to  the  time  of  the  passing  of  3  Geo.  4, 
c.  75,  did  still  *'  continue  to  live  and  reside  together 
SB  husband  and  wife,"  in  legal  construction,  within 
its  true  intent  and  meaning,  up  to  that  time,  suffi- 
ciently to  render  the  retrospective  provisions  of  3 
Geo.  4,  c.  75,  applicable  to  auch  their  marriagv. 
JTtfig  T.  Samom,  otherwise  J^tng,  3  Add.  277. 


The  4  Geo.  4,  c.  76,  does  not  repeal  the  retm- 
spective  clause  in  the  3  Geo.  4,  e.  75.  Rese  v. 
Blakemore,  1  R.  &  M.  382.   [Abbott] 

A  marriage,  celebrated  by  licence,  between  par- 
ties, one  of  whom  is  a  minor,  without  the  consent 
required  by  the  4  Geo.  4,  c  76,  is  not  vnid, 
although  the  offending  party  may  be  deprived  of  all 
benefit  in  reapect  of  property  through  the  marriage. 
Rex  V.  Birmhtgham,  6  Law  J.  M.C.  67,  a.  c  8  B.  & 
C.  29,  a.  0.2  M.  &  R.  230. 

The  msrriage  of  a  wife,  an  infant  at  her  mairiagey 
and  who  had  been  married  by  the  consent  of  her 
mother,  who  was  then  supposed  to  be  a  widow,  was 
declared  null  and  void,  after  a  cohabitation  of  eigh- 
teen years,  as  it  appeared  that  her  father  was  at  that 
time  living.     Hayet  v.  Watte,  3  Phil.  43. 

The  consent  of  guardians,  not  appointed  by  an 
inatniment,  attested  by  two  witnesses,  is  inoperative, 
and  such  marriage  is  void.  Reddall  v.  heddimrd,  3 
Phil.  256. 

Where  marriage  is  required  to  be  with  the  consent 
of  trustees,  generally,  it  is  sufficient  if  the  marriage 
be  had  with  the  consent  of  such  of  the  persons 
named  trustees,  as  accept  the  oflSce,  WorOkingim 
V.  Evant,  1  Law  J.  Chanc.  126.8.  c.  1  S.  &  S.  165. 

To  render  a  marriage  void  on  the  ground  of  a 
misnomer,  there  must  be  fraud ;  therefore,  if  a  man 
be  known  by  two  names,  and  it  be  queationable 
which  is  the  right  name,  he  may  be  married  in  either. 
Diddear  v.  Faueit,  3  Phil.  .580. 

A  L  was  married  to  one  J  B,  who  died ;  A  L  was 
soon  afterwards  married  again  by  banns  to  W  R,  by 
the  name  and  description  of  *'  A  L,  widow :"  Held, 
that  as  it  appeared  that  A  L  had  assumed  her  maiden 
name  without  any  intention  of  fraud,  that  it  was  a 
valid  marriage,  and  that  her  settlement  was  in  the 
pariah  where  W  R  resided.  Rex  v.  St.  Faith'e,  NeiC' 
ton,  3  D.  &  R.  348. 

The  publicstion  of  banns  of  an  illegitimate  child 
by  tbesurnsme  of  the  mother,  as  well  as  that  of  the 
father,  is  valid.     Sullivan  v.  Oldaere,  3  Phil.  45. 

A  marriage  had  in  virtue  of  ialae  banns,  (the  wife 
de  facto  personating,  at  the  time  of  the  marriage, 
the  female  as  for  whose  marriage  with  the  husbsnd 
de  facto  the  banns  had  been  published,)  pronounced 
null  and  void  under  the  autute  26  Geo.  2,  c.  33,  a 
statute  still  in  force  as  to  the  particular  marriage 
under  3  Geo.  4,  c.  75,  and  4  Geo.  4,  c.  76.  Stayte 
V.  Farquharton,  3  Add.  282. 

Natural  malformation  is  a  ground  for  nullifying  a 
marriage.     Briggs  v.  Morgan,  3  Phil.  425. 

But  a  marriage  cannot  be  annulled  by  a  man 
pleading  his  own  impotency.  Norton  v.  Seton,  3 
Phil.  147. 

The  Court  will  not  pronounce  a  marriage  null  and 
void,  on  the  ground  of  a  legal  objection,  unleas  the 
nullity  be  satisfactorily  and  clearly  proved.  Nokes 
V.  Milward,  2  Add.  386. 

(B)  Breach  of  Promise  op. 

If,  in  an  action  for  a  breach  of  promise  of  marriage, 
the  defendant  shew,  that  he  was  induced  to  m^e 
the  promise,  or  continue  the  connexion,  by  wilftd 
misreprasentation,  or  suppression  of  the  circum- 
stsnces  of  the  plaintiff's  family  and  provioua  life, 
it  is  a  bar  to  the  action.  Whartan  v.  Lewie,  1  C.  & 
P.  529.  [Abbott] 

But  if  it  be  shewn  in  such  an  action,  that  he  was 
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oogniMot  of  thoM  faets  tt  the  time  he  made  the 
promise*  it  is  do  her. 

In  so  ection  for  a  breach  of  promise  of  marriage, 
the  defendant  may,  in  mitigatioo  of  damages,  prove 
that  his  relations  disapproved  of  the  match  on  ac- 
coont  of  the  plaintiiF's  immodest  eoodoct. 

And  if  the  father  be  incompetent  to  prove  that 
fact,  because  he  employed  the  attomej,  other  re1a> 
tires  may  be  admitted  to  prove  auch  disapprobation. 
Irving  V.  Grtenvoood,  1  C.  &  P.  350.   [Abbott] 

To  support  an  action  for  a  breach  of  promise  of 
marriage,  if  the  defendant  has  not  married  another, 
there  must  be  evidence  of  an  offer  to  marry  on  the 
part  of  the  plaintiff,  and  a  refusal  by  the  defendant. 
But  if  the  plainiiiF  *s  father  go  to  the  defendant,  and 
aak  him  if  he  meana  to  fnlfil  his  engagements  to  his 
daughter,  and  he  reply,  '*  certainly  not*' ;  proof  of 
thia  will  be  sufficient.  Gough  v.  Forr,  t  €•  &  P. 
651.  [Bosanqnet] 

In  an  action  by  a  lady  for  a  breach  of  promise  of 
marriage,  it  is  not  necessary,  for  the  purpose  of 
making  out  the  mutual  promises,  which  are  neces- 
sary to  support  the  action,  that  the  plaintiff  by 
words  consented  to  accept  the  defendant ;  but  the 
jury  may  infer  such  consent  from  the  circumstances 
of  her  making  no  objection  at  the  time  of  the  offer, 
and  her  afterwards  receiving  visits  from  the  defen- 
dant in  the  character  of  a  suitor.    Daniel  v.  BouUm, 
«  C.  &  P.  553.  [Best] 

In  an  action  for  a  breach  of  promise  of  marriage, 
the  promises  declared  on  were — first,  to  marry  on 
requeat ;  aecondly,  the  like,  aasigning  for  breach, 
that  the  defendant  had  married  another ;  thirdly, 
to  marry  within  a  reasonable  time ;  and,  lastly,  to 
marry  generally.  The  proof  was,  that  the  defen- 
dant had  mid  that  he  would  many  the  plaintiff  in 
Jaly:  Held,  that,  notwithstanding  this  variance, 
the  jury  were  warranted,  by  the  evidence,  in  infer- 
m^  a  promise  to  many  generally ;  and  that  the 
plaintiff  waa  entitled  to  recover  on  the  last  count  of 
the  declaration.  Phillipi  v.  Crutchley,  6  Law  J. 
C.P.  63,  s.  c.  1  M.  &  P.  «39,  s.  c.  3  C.  &  P.  178. 

(C)  Evidence  OF. 
[See  Bain  r.  Maton,  1  C.  &  P.  «03.] 

A  certificate  of  a  marriage  from  Gretna  Green 
cannot  be  pleaded  in  proof  of  a  marriage.  Monta- 
gue V.  Montague,  t  Add.  375. 

Where  in  ejectment  the  plaintiff  relies  on  the  in- 
validity of  a  second  marriage,  by  reason  of  a  former 
marriage  by  licence,  one  of  the  parties  being  a  minor, 
and  defendant  has  notice  that  the  queation  intended 
to  be  raised,  is  whether  the  first  maniage  was  with 
consent  of  the  minor's  parents,  it  lies  upon  the  de- 
fendant to  disprove  consent.  Doe  d,  Jamet  v.  Price, 
6  Law  J.  K.B.  157,  a.  c.  1  M.  &  R.  683. 


MARRIAGE  ARTICLES  AND  SETTLEMENTS. 
[See  Settlements.] 


MASTER  AND  SERVANT. 
[See  Parent  and  Crilo.] 

(A)  Liability  op  Master. 

(B)  Contract  between. 


(A)  Liability  of  Master. 

If  a  horae  takes  fright,  and  damage  is  committed 
through  the  negligence  of  a  master  in  not  having 
his  tackle  good,  an  action  is  maintainable  ;  hence, 
where  an  action  was  brought  against  a  master  for  an 
accident,  which  happened  in  consequence  of  the 
chain-stay  of  a  cart  breaking,  through  which  the 
horse  ran  away  and  damage  was  done,  it  was  holden 
that  the  action  was  well  broaght  WeUh  v.  Lato- 
renee,  t  Chit.  ^6t. 

If  a  master  sends  his  servant  forth  into  the  world, 
wearing  his  livery,  to  hire  horses,  which  the  former 
afterwards  uses,  knowing  of  whom  they  were  hired, 
and.  yet  not  sending  to  ascertain  if  his  credit  had 
been  pledged  for  tbem,  an  implied  authority  is  given, 
and  the  master  is  bound  to  pay  the  hire,  though  the 
master  has  agreed  with  the  coachman,  that  he  will 
pay  him  a  large  salary  to  provide  horses — unless 
the  lender  of  the  horses  baa  some  notice  that  the 
coachman  hired  tbem  on  bis  own  account,  and  not 
for  his  master.  Rimetl  v.  Sampayo,  1  C.  &  P. 
254.  [Littledale] 

In  an  action  against  the  defendant  for  the  negli- 
gence of  his  servant,  in  riding  over  the  plaintiff,  it 
appeared  that  the  man  was  only  occasionally  em- 
ployed by  the  defendant ;  that  he  was  also  occa- 
sionally employed  by  another  peraon,  who  kept  a 
horae  in  a  stable  which  wee  jointly  occupied  by  him 
and  the  defendant ;  that  on  the  occasion  in  question, 
the  man,  having  been  sent  to  town  by  the  defendant, 
took  that  horae,  and  that  he  rode  over  the  plaintiff. 
It  was  left  to  the  jury,  at  the  trial,  to  say,  whether 
or  not  the  horse  was  used  with  the  consent,  either 
express  or  implied,  of  tbe  defendant ;  and  the  juiy 
having  returned  a  verdictfor  the  plaintiff,  the  Court 
refused  to  disturb  it.  G*todman  v.  Kennell,  6  Law  J. 
C.P.  61,  a:  c.  1  M.  &  P.  941,  s.c.  3  C.  &  P.  167. 

(B)  Contract  between. 

The  law  founded  upon  usage,  which  justifies  the 
discharge  of  domeatic  servants  on  giving  a  month 'a 
notice,  though  there  was  a  yearly  hiring,  does  not 
apply  to  a  person  in  the  aituation  of  a  clerk  to  an 
army  agent,  receiving  a  aalary  of  500/.  a-year. 
Beeston  v.  Cottyer,  S  C.  &  P.  607.  [  Best] 

The  plaintiff  lived  for  many  yeara  in  the  rorvice 
of  the  defendant,  as  clerk,  and  it  was  proved  that 
his  salary  had  formerly  been  paid  quarterly,  although 
of  late  years  he  had  received  it  monthly :  Held,  that, 
notwithstanding  the  monthly  payments,  this  was  a 
yearly  hiring.  Beestou  v.  Collyer,  5  Law  J.  C.P. 
180,  s.  c.  4  Bing.  309. 

If  a  clerk  be  engaged  at  a  salary  of  lOOi.  a  year, 
and  having  received  his  wages  up  to  a  certain  time, 
serve  for  some  time  longer,  and  then  leave  the  ser- 
vice before  the  year  expires,  without  due  cause,  and 
without  any  notice ;  whether  he  is  entitled  to  re- 
cover wages  up  to  the  time  of  his  quitting — Qtuere, 
At  all  events  he  is  liable  to  a  cross  action  for  leaving 
the  serrice  without  notice.  Huttman  v.  Boulnois, 
«  C.  &  P.  510.  [Abbott] 

If  the  contract  between  master  and  servant  be  the 
usual  one  for  a  year,  determinable  at  a  month,  the 
servant,  if  turned  away  improperly,  cannot  recover 
oin  a  count  stating  the  contract  to  be  for  an  entire 
year :  aid  he  cannot,  on  tbe  common  count  for 
wages,  noover  for  any  further  period  than  that 
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duriog  vliicli  he  had  served.  Arehard  t»  Homtr, 
3  C.  &  P.  349.  [Tenterden] 

If  a  servant  be  hired  for  a  ^ear,  and  bis  salary  is 
to  be  paid  yearly,  and  after  the  expiration  of  six 
months  he  be  dismissed,  be  is  not  bound  to  wait 
until  the  end  of  the  year,  bat  may  commence  an 
action  for  the  whole  year's  wages  immediately* 
Pagani  V.  Gandolfi,  2  C.  &  P.  370.  [Best] 

A  person  whose  name  is  added  to  that  of  the 
regular  officer  in  a  warrant  under  a  fi,  fa.,  by  the 
plaintifTs  attorney,  and  who  is  emplo^'ed  to  watch 
the  goods  after  they  have  been  taken  by  the  officer, 
IB  not  a  labourer  within  the  jurisdiction  of  justices 
of  the  peace  under  20  Geo.  S,  c.  16.  Bramveeli  r. 
Pmneck,  C  Law  J.  M.C.  47,  s.  o.  7  B.  &  C.  536, 
B.  c.  1  M.  &  R.  409. 


MERGER. 


Where  a  mortgage  was  created  for  1000  years, 
and  the  executors  of  the  mortgagee  took  an  assign- 
ment of  another  term  in  the  same  premises  for  500 
years,  and  assigned  to  the  trustees  of  a  lady  both 
the  terms,  which  lady  was  entitled  to  them  under, 
the  will  of  A  £  :  Held,  that  the  term  for  1000  years 
was  merged  in  the  reversionary  term  for  500  years. 
Stephetu  T.  Bridges,  6  Mad.  66, 

In  order  to  constitute  a.  merger,  the  equitable  or 
legal  estate  must  be  of  the  same  quality ;  hence,  an 
equitable  estate  tail  in  a  copyhold  will  not  merge 
by  the  accession  of  the  legal  fee.  Mereit  r.  Jamet, 
6  Mad.  118. 

The  owner  of  a  close,  divided  from  an  adjoining 
close  by  a  fence,  endeavoured  to  cast  upon  the 
owner  of  that  adjoining  close  the  burthen  of  repair- 
ing the  fence.  This  be  sought  to  do  by  evidence, 
that  the  owners  and  occupiers  of  that  close  had  re* 
paired  the  fence  as  far  back  in  point  of  date  as  living 
memory  could  carry  it  From  this  he  wished  the 
jury  to  be  allowed  to  draw  the  presumption  of 
•  liability  to  repair.  But  it  appearing  that,  about 
thirty  years  before,  both  closes  bad  been  the  free- 
hold ofone  person,  the  presumption  was  not  allowed ; 
because,  even  supposing  that  there  had  been  an* 
ciently  an  obligation  in  the  owner  of  one  close  to 
repair  the  fence,  that  obligation  had  become  merged 
in  the  unity  of  $euin  in  Die  two  closes  ;  and  could 
only  be  revived  by  deed,  which,  if  it  really  existed, 
ought  to  have  been  produced  in  evidence.  BoifU 
V.  Tamlyn,  5  Law  J.  K.B.  134,  s.  c.  6B.  &  C.  3^9. 

A  tenant  for  life  of  »n  estate  settled  in  strict 
settlement,  buys  up  some  of  the  charges  on  the 
estate,  and  has  them  assigned  to  a  trustee :  he  next 
purchases  the  ultimate  remainder,  and  has  it  con* 
veyed  to  him  subject  to  the  subsisting  charges: 
be  then  devises  the  estate,  subject  to  the  charges 
tliat  might  be  thereon  at  bis  decease:  the  inter- 
mediate remainders  fail  at  his  death.  The  charges 
so  purchased  are  merged*  AstUv  v.  Miller,  1  Sim. 
S98. 


ejectment.    A»Un  v.  Parkin,  S  Kea.  S76,  s.  o.  S 
Burr.  665. 

Several  lessors  of  the  plaintiff  may  maintain  a  join  t 
action  for  mesoe  profits,  after  they  have  recovered 
in  ejectment,  although  tbere  were  several  demieas 
by  each.     Chamimr  v.  PUslaw,  9  Chit.  410. 

Although  between  mortgagor  and  mortgagee  the 
latter  is  entitled  to  emblements,  the  principle  does 
not  apply  to  a  case  where  they  have  been  caiiied 
away  before  the  mortgagee  obtains  possession,  and 
between  the  time  of  his  demand  and  reoovery  of 
possession  ;  and  although  he  might  recover  for  the 
mesne  profits  from  the  time  of  dbe  demise  laid,  yet 
he  cannot  recover  beyond  that  amount  such  occupa- 
tion-rent as  any  other  tenant  might  have  been  liable 
for.     Ex  parte  Temple,  1  G.  &  J.  SIO. 

In  an  action  of  ejectment  where  the  defendant 
appears  and  pleads,  the  plaintiff  having  obtained  a 
verdict,  cannot,  in  the  execution  of  a  writ  of  inquiry 
to  assess  damages  in  an  action  for  mesne  profiu, 
give  in  evidence  the  extra  costs  beyond  his  taxed 
costs,  in  order  to  increase  the  damages.  Breahe  v. 
Bridges,  1  Law  J.  C.P.  11. 

In  an  action  for  mesne  profits,  the  plaintiff  may 
recover  by  way  of  damages,  costs  inoorred  by  bim 
in  a  court  of  error  in  reversing  a  judgment  in  eject- 
ment obtained  by  the  defendant  Nowell  t.  Raake, 
6  Law  J.  K.6.  26,  a.  c.  7  B.  &  C.  404,  a.  c.  1  M. 
&  R.  170. 

Rule,  in  ejectment,  calling  on  the  tenant  in  pos- 
session, under  1  Geo.  4,  c.  57,  to  shew  oanae  why, 
upon  his  being  admitted  defendant,  besides  entering 
into  the  common  consent  rule,  and  giving  the  com- 
mon undertaking,  he  should  not  undertake,  in 
case  a  verdict  should  pass  for  the  plaintiff,  to  give 
the  plaintiff  judgment,  to  be  entered  up  against  the 
real  defendant  of  the  term  next  preeediug  the  time 
of  trial,  and  also  why  he  should  not  enter  into  a  re- 
cognizance by  himself  and  two  sufficient  sureties, 
in  a  reasonable  sum,  conditioned  to  p^  the  costs 
and  damages  which  should  be  recoverad  by  the 
plaintiff  in  the  action.  The  Court,  no  cause  being 
shewn,  made  the  rule  absolute,  and  gave  a  reasonable 
amount  for  the  coats  of  the  action,  and  for  the 
mesne  profits,  the  amount  of  which  they  directed  to 
be  ascertained  by  the  Prothonotsry.  Doe  d.  Sampsen 
V.  Rot,  6  B.  Mo.  54. 

In  an  action  for  mesne  profits,  the  judgment  ia 
ejectment  is  conclusive  of  tlie  plaintiff's  right  to 
the  premises,  from  the  day  of  the  demise  laid  in  the 
declaration  in  ejectment,  but  ia  no  proof  of  the 
defendant's  possession  at  that  time.  The  consent 
rule  admits  the  possession  at  the  time  of  the  service 
of  the  declaration  in  ejectment ;  but  if  the  plaintiff 
intends  to  go  for  mesne  profits  antecedent  to  that 
time,  he  must  give  distinct  evidence  of  tbe  d»> 
fendant's  possession.  Dodtoell  v.  Gibbs,  3  C.  &  P. 
615.  [Garrow] 


MESNE  PROFITS. 

A  judgment  by  default  against  the  casual  ejector 
does  not  preclu<le  an  action  for  mesne  promts  being 
brought  in   tbe  name  of  the  nominal  plaintiff  in 


MINES. 
[See  Injitnction,  Inspection,  and  Mortgage.] 


MISDEMEANOR. 
It  is  a  misdemeanor  to  sell  the  dead  body  of  a 
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oapittl  conrict  for  dineotion,  where  diBseotion  is  no 
tart  of  the  sentence.  Rex  r.  Cundiekt  1  D.  &  R. 
N.P.C.  13.  [Graham] 

It  is  a  misidemeaaor  to  prejudge  a  criminal  case 
by  representing,  in  a  theatrical  exhibition,  a  man  in 
tiie  act  of  committing  the  offence.  Res  r.  WilUanu, 
SLairJ.K.B.  30. 

Misdemeanors  are  not  at  all  altered  by  the  3 
Geo.  4,  c.  34.     Rex  r.  CaU,  1 R.  &  M.  C.C.R.  1 1 . 

A  boy  under  the  age  of  14,  cannot  be  oonricted 
of  an  assault  with  an  intent  to  commit  a  rape.  Rex 
T.  Aldenhaw,  3  C.  &  P.  396.  [Vaughan] 


MISNOMER. 
[See  Abatement,  Arrest,  Bail,  and  Practice.] 

In  an  attachment  against  an  attorney  for  not  pay- 
ing money  directed  to  be  paid  by  an  order  of  court, 
a  misnomer  of  the  party  (an  attorney,)  in  the  order 
fiar  changing  attomies,  by  calling  him  "John,"  in- 
stead of  "  James,"  held  unarailable  in  an  application 
finr  the  attachment  made  against  him  by  his  right 
name,  he  haying  attended  and  consented  to  sum* 
mouses  when  he  was  incorrectly  called.  Stevetiton 
▼.  Power,  9  Price,  384w 

Error  was  assigned  upon  a  misnomer  in  the  chris- 
tian nsme  of  one  of  tne  plaintiffs  below,  in  the 
warrant  of  attorney ;  the  Court  of  Exchequer  Cham- 
ber held  it  immaterial,  and  permitted  the  transcript 
of  the  record  to  be  amended,  before  amendment  in 
the  court  b^ow,  where  there  had  been  no  verdict 
and  judgment  entered  in  the  Nisi  Prius  record  and 
judgment-roll.    De  Taetet  y.  Rucher,  6  B.  Mo.  135. 

The  Court  permitted  a  misnomer  in  a  codicil  to 
be  amended,  by  substituting  A  F  and  R  D,  for  S  F 
and  J  D.     FortUr  y.  Forster,  1  Add.  468.  (n.) 

Where  a  defendant  had  been  arrested  by  the  ndme 
of  John  Thomas  G,  his  real  name  being  James  Tho- 
mas G,  and  bad  sigped  a  bail-bond  by  his  initials 
J  T  G :  Held,  that  be  was  not  estopped  from  avail- 
ing himself  of  the  misnomer.  Coles  v.  Gum,  3  Law 
J.  C.P.  64,  s.  c.  1  Bing.  434,  s.  c.  8  B.  Mo.  536. 

Where  a  defendant,  on  being  arrested  by  a  wrong 
christian  name,  pays  the  debt  and  costs,  the  Court 
will  not  direct  the  latter  to  be  returned,  tliough  they 
will  grant  a  rule  to  refer  it  to  tbe  Prothonotary  to 
ascertain  if  too  much  has  been  paid.  jKfit66«  ?.  Tar- 
ttsr,  3  Law  J.  C.P.  97. 


MONEY. 
[See  Coin.] 

There  is  no  lawful  money  of  Ireland,  it  is  merely 
conTentional ;  there  is  neither  gold  nor  silver  coin 
of  legal  currency,  nothing  but  copper ;  there  is  no 
snch  thing  as  Iriah  money,  it  is  Irish  currency. 
Lantdoume  r.  Lantdawne,  3  Bligh,  79. 


MONEY  COUNTS. 
[See  Loan.] 

(A)  In  general. 

(B)  Money  had  and  received. 

(C)  Money  paid. 


Digest,  1833—1838. 


(A)  In  general. 

In  an  action  on  a  joint  and  several  promissory 
note,  payable  by  instalments,  if  the  day  on  which 
one  of  the  instalments  become  due  be  mis-stated  in 
the  declaration,  it  is  a  fatal  variance ;  and  if  the 
defendant  sign  such  note  as  a  surety  for  the  other 
maker,  the  plaintiff  cannot  resort  to  the  common 
money  counts.  WelU  v.  Girling,  8  Taunt  737, 
8.  c  3  B.  Mo.  79,  8.  c.  1  Gow,  31. 

A  broker  having  contracted  a  purchase  for  his 
principal,  being  compelled  to  complete  the  purchase, 
sued  the  principal  for  the  money  so  paid,  and  endea- 
voured to  recover  tbe  same  under  the  money  counts. 
But  tbe  judge  who  tried  tbe  cause,  reserved  the  point. 
Joiepht  V.  Pebrer,  1  C.  &  P.  341.  [Littledale] 

Where  in  the  absence  of  an  authority,  A  indorsed 
a  bill  to  C  and  D,  who  received  the  amount  from 
the  acceptor:  It  was  bolden,  that  tbe  acceptor,  on 
discovering  tbe  mistake,  might  recover  the  money 
from  C  and  D  as  money  had  and  received — or  from 
A  as  money  paid.  East  India  Company  ▼.  Prinee, 
1R.&M.407.  [Abbott] 

Plaintiff  assigned  his  vessel  to  the  defendant  as  a 
security  for  the  re-payment  of  a  sum  of  money,  but 
it  appeared  on  the  register  to  be  an  absolute  assign- 
ment. The  defendant  sold  the  ship,  and  told  the 
plaintiff  that  he  had  received  the  purchase-money, 
and  would  account  with  him  for  the  balance  of  the 
proceeds  of  the  sale.  In  an  action  upon  the  money 
counts,  it  was  determined  that  the  plaintiff  was  en- 
titled to  recover  this  balance,  as  the  acknowledg- 
ment was  sufficient  to  support  tbe  action.  Prouting 
V.  Hammond,  8  Taunt.  688,  s.  o.  1  Gow,  41. 

(B)  Money  had  and  received. 

An  action  for  money  had  and  received,  cannot  be 
supported  by  an  infant  who  pays  money  with  bis 
own  hands,  although  there  be  no  valuable  conside- 
ration.    Holmes  v.  Blogg,  8  Taunt.  508. 

An  infant,  who  was  entitled  to  certain  perso- 
nal property  on  coming  of  age,  had  joined  her 
father  in  a  bond  and  bill  of  exchange,  to  secure  to 
the  plaintiff  tbe  amount  of  rent  incurred  by  their 
joint  occupation  of  premises  belonging  to  him.  Tbe 
infent,  on  coming  of  age,  had  given  the  plaintiff  i 
power  of  attorney  to  receive  the  amount  of  tbe 
property,  and  of  which  he  accordingly  possessed 
himself  The  infant  then  gave  the  plaintiff  an 
order  on  the  defendant  to  pay  him  tbe  amount  of 
his  debt,  which  order  was  presented  to  the  defen- 
dant, who  acknowledged  that  he  possessed  adequate 
funds ;  but,  before  the  order  was  actually  paid  by 
the  defendant,  the  infant  countermanded  tbe  order : 
Held,  that,  under  the  circumstances,  it  must  be  in- 
ferred that  the  defendant  had  agreed  to  appropriate 
a  sum  sufficient  to  pay  the  plaintiff  bis  demand,  and 
that  he  was  liable  to  an  action  for  money  had  and 
received.  Robertson  v.  Fauntleroy,  1  Law  J.  C.P.  55. 

An  action  for  money  had  and  received  does  not 
lie  by  one  of  several  persons  against  the  othera,  who 
have  been  jointly  engaged  in  raising  a  sum  of  money 
by  a  mere  bubble — for  the  money  so  raised.  M*Gre» 

for  V.  Lowe,  1  C.  &  P.  300,  s.  c.  1  R.  &  M.  57. 
Abbott] 

When  a  scheme,  which  was  to  beoarried  into 
effect  by  subscription,  failed  previous  to  its  arriving 
at  maturity :  it  was  bolden,  that  those  persons  who 
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bad  become  labBCiibere  migbt,  in  an  action  for  monej 
bad  and  received  affainat  tbe  projectora,  recover  tbe 
money  so  adranced,  witbont  deduction  of  any  part 
towaraa  tbe  payment  of  tbe  expenaea  iocaxred.  Noe* 
ItelU  r.  Crnhy,  3  B.  &  C.  814,  a.  o.  5  D.  &  R.  751. 

Wbere  tbe  plaintiff  purcbaaed  certain  abarea  from 
tbe  defendant,  in  a  projected  concern  to  be  called 
*'  Tbe  Nortbem  and  Weatem  Railway  Company," 
and  received  acrips  for  tbe  aum  advanced,  and  it 
appeared  that  no  application  bad  been  made  to  par- 
liament for  an  act  at  tbe  time  of  tbe  aale:  Held, 
tbat  tbe  plaintiff  waa  entitled  to  recover  back  bia 
parcbaae>money,  in  an  action  for  money  bad  and 
received.  Kempton  t.  Saundert,  5  Law  J.  C.P.  6y 
a.  c.  4  Bing.  5. 

Aaaumpait  for  money  bed  and  received  liea  for 
ezceaaive  cbargea  extorted  by  a  broker  under  a 
threat  of  removing  goods  distrained  upon  for  rent 
HiUt  T.  Street,  6  Law  J.  CP.  S15,  a.  e.  6  Biag. 
57,  a.  c.  t  M.  &  P.  96. 

An  action  for  money  bad  and  received  doea  not 
lie  to  recover  money  paid  under  a  broken  contract 
— tbe  proper  remedy  being  for  a  breach  thereof. 
Dcvif  V.  Street,  1  C.  &  P.  1&  [Park] 

Where  three  peraona  were  jointly  concerned  aa 
proviaion  broken,  one  of  whom  conaigned  gooda  to 
tbe  defendant  to  be  sold,  and  tbe  profita  were  to  be 
divided  equally  between  tbem ;  and  tbe  defendant 
promiaed  tbe  third  partner,  that  in  caae  be  would 
accept  bills  drawn  by  tbe  consignor,  to  tbe  amount 
of  the  gooda  consigned,  be  (the  defendant)  would 
provide  for  tbe  bills,  when  they  arrived  at  maturity, 
out  of  the  proceeda  already  received  by  him  :  Held, 
tbat  such  partner,  bavine  accepted  and  paid  tbe  bills, 
might  recover  against  the  defendant  in  a  count  for 
money  bad  and  received,  although  be  declared  spe- 
cially on  tbe  undertakin|r,  and  there  waa  a  vsriance 
between  the  contract  aa  laid,  and  tbat  proved  at  tbe 
trial.  Coffey  v.  Brian,  S  Law  J.  C.P.  151,  a.  o.  3 
Bing.  54,  a.  c.  10  B.  Mo.  341. 

For  the  purpoae  of  erecting  booths,  tbat  tbe  pub- 
lic might  view  the  procession  at  tbe  late  coronation, 
A  U  Co.  applied  for  the  ground  in  front  of  their 
own  houaea  at  Westminster.  B  &  Co.  took  Uie 
whole  of  tbe  ground  from  tbe  Board  of  Works,  on 
an  understancTing  tbat  A  Ac  Co.  should  have  tbe 
part  they  deaired.  B  Ac  Co.  let  A  &  Co.  have 
tbat  ground,  and  they  paid  a  aum  of  money  into  tbe 
kanda  of  aome  bankera,  to  be  returned  to  tbem,  in 
caae  tbe  coronation  did  not  take  place,  and  tbe  go- 
yemment  in  oonaequence  remitted  tbe  rent  of  B  & 
Co. 

Tbe  coronation  waa  celebrated  ;  but  the  rent  waa 
remitted  to  B  &  Co.  The  court,  in  an  action  for 
money  had  and  received,  held,  tbata  verdict  obtained 
by  A  &  Co,  to  recover  tbe  amount  from  the  ban- 
kera, waa  right.  Truteott  r.  Manh,  1  Law  J.  K.B. 
164,B.c.  sI>.£cR.7l«. 

Exchequer  bills,  if  received  aa  caab,  may  be 
treated  aa  money,  under  a  count  for  money  bad  and 
receiyed.  Froet  y.  BoUand,  4  Law  J.  K.B.  277, 
s.  c.  5  B.  Ac  C.  611,  a.  0.  8  D.  &  R.384:  s.  p.  Dm- 
gan  y.  BoUand,  4  Law  J.  K.B.  S78,  a.0.  5  B.  &  C. 
6«9,  a.  G.  8  D.  &  R.  435. 

Indebitatus  attumpsit  for  money  bad  and  reoeiyed, 
&c.  will  not  lie  to  recover  tbe  valneof  foreign  aecu- 
ritiea  paid  to  tbe  defendant,  where  it  appeara  tbat 
j>f  bad  no  opportunity  of  oonyerting  aacii  lecuritiei 


into  BritUh  money.    M'LaehUn  v.  Evenu,  1  Y.  & 
J.  380. 

Tbe  defendant  having,  aa  adminiatntor,  received 
a  aum  of  money,  wbich,  it  waa  agreed  by  tbe  partiea 
entitled  to  it,  waa  to  be  applied  in  disehaige  of  tb« ' 
funeral  expenaea  of  the  teatalor*a  widow,  which  bad 
been  paid  by  tlie  plaintiff,  promiaed  so  to  apply  it : 
Held,  tbat  the  plaintiff  was  entitled  to  recover  it,  in 
an  action  for  money  bad  and  received.  Meert  y. 
MoesMard,  6  Law  J.  C.P.  3,  a.  o.  1  AL  Ac  P.  8. 

Three  bills  of  exchange  were  presented  for  pay- 
ment at  the  place  named  in  tbe  acceptance.  Tho 
notary  pnblic,  observing  among  tbe  indoraements 
the  names  of  Heywood  &  Co.,  country  bankers, 
to  whom  tbe  plaintiffs  were  th^  town  bankers,  ap* 
plied  to  tbem  to  pay  the  bills  for  tbe  honour  of  the 
country  bankers.  The  bills  were  immediately  paid, 
and  tbe  cWrk  atnick  bia  pen  tbrongb  tbe  names  of 
tbe  aubsequent  indoraeia.  Before  five  o'clock  it 
was  diacovered  tbat  the  billa  had  been  forged,  and 
alao  tbe  namea  of  Heywood  St  Co.  Notice  was 
immediat^y  given  to  the  defendants,  for  whom  the 
notary  had  preaented  the  billa.  and  a  demand  waa 
made  for  repayment  of  the  money,  wbich  was 
refused.  Tbe  defiBndanta  had  aufficient  time  to  give 
tbe  subsequent  indoraera  notice  of  the  diahonoar. 

Tbe  Court  beld,  lat,  Tbat  tbe  money  bad  been 
paid  through  a  miatake,  arising  aa  much  from  the 
fault  of  tbe  defendants,  aa  from  the  negUgence  of 
the  plaintiffa ;  and,  aa  notice  of  it  bad  been  given  to 
tbe  defendants  in  time  to  aeeure  tbemaelyca  froaa 
loss,  tbat  they  ought  not  to  claim  the  money.  Sdly, 
That  as  tbe  erasure  of  tbe  indoraements  waa  made 
by  a  mistake  capable  of  explanation,  it  did  not  vaf^ 
tbe  rigbta  of  tbe  partiea.  WUkhuon  v.  Johnetam,  3 
Law  J.  K.B.  58,  a.  a  3  B.  &  C  4«8,  a.  e.  5  D.  & 
R.  403. 

In  an  action  by  the  owner  of  a  lost  bank  note 
againat  tbe  sappoaed  finder,  it  will  suffice  for  tbe 
plaintiff  to  abew  circumstancea.  satiafying  tbe  jury 
of  tbe  fact,  without  giving  direct  evidence.  Holiday 
y.  Sigil,  «  C.  &  P.  176.  [Abbott] 

Wbere  tbe  master  and  part-owner  of  a  vessel 
sgreed  to  purchase  the  moiety  of  his  partner,  and, 
having  paid  tbe  purcbaae-money,  and  receiyed  tbe 
title  deeda,  which  be  depoaited  aa  a  aecurity  with  a 
third  peraon,  bad  tbe  entire  poiaeaaioo  of  the  yesael 
given  up  to  him,  but  bia  partner  afterwards  refuaad 
to  execute  a  bill  of  aale,  or  refund  tbe  money :  Held, 
that  an  action  for  money  bad  and  received  would 
not  lie  to  recover  the  purchase-money,  as  tbe  par- 
tiea could  not  be  reatored  to  their  original  aituation. 
Beed  V.  Blandjard,  9  Y.  &  J.  «78. 

J  B  cbsrtered  a  veaael  to  convey  a  cargo  from 
London  to  Port-au-Prince,  engaging  to  ratom  a 
home  cargo.  On  tbe  abip's  arrivid  at  Port-an-Prinee, 
tlie  cargo  waa  aaaigned  by  J  B  to  Meaara.  C  Ac  B. 
Tbe  defeudanta,  tbe  ownera,  attached  the  cargo  at 
Port-au-Prince  (for  tbe  abip's  hire)  wbilat  in  tbe 
bands  of  C  Ac  B.  J  B*s  agenta  at  Port-au-Prince 
having  refuaed  to  anpply  the  ship  with  s  home  cargo, 
the  captain  procured  one  bimaelf  for  bia  ownera, 
who  received  tbe  freight  for  tbe  aame  on  the  abip'a 
arrival  in  London.  Subsequently  to  tbe  assignment* 
to  C  &  B,  J  B  became  bankrupt.  Hia  aaaineei 
aned  the  defendanta  in  assumpsit  for  money  hsd  snd 
received,  to  recover  tbe  proeeedsof  the  cargo  at- 
tached by  them,  and  idao  the  fieight  reoeiyed  for 
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^e  home  cargo :  Held,  that  they  were  not  entitled 
\o  recover  either.  Kymer  y.  Larkin,  6  Law  J.  C.P. 
937,  a.  c.  5  Bittg.  71,  a.  c. «  M.  &  P.  183. 

SembU — That  no  action  can  be  maintained  to 
recover  back  money  paid  withoot  conaideration,  or 
oren  npon  an  illegal  conaideration,  if  the  contract  baa 
not  been  reacinded,  and  has  been  performed.  Davu 
T.  Bryan,  5  Law  J.  K.B.  tS7,  s.  c.  6  B.  &  €.  651. 

Uttlesa  the  8j)ecial  contract  in  aaaumpait  haa  been 
clearly  reacinded,  the  plaintiff  cannot  resort  to  tlie 
money  eoonta,  to  recover  back  money  paid  on  en- 
tering into  the  contract. 

Accordingly,  in  an  action  upon  the  warranty  of 
aoundness  of  a  horse,  sold  for  tOL,  the  plaintiff  did 
not  prove  the  warranty,  as  declared  upon.  He  then 
endeavoured  to  shew,  that  the  original  contract  had 
been  rescinded,  and  proved  that  the  defendant,  on 
being  informed  that  the  horse  waa  unsound,  pro- 
mised  to  call  and  see  the  horse,  and  said,  "  Nothing 
should  be  the  matter."  He  did  not  call ;  the  horse 
was  sent  back  to  him,  and  refuaed  :  he  offering  5/. 
back,  the  plaintiff  demanding  16/.  The  Court  held, 
that  these  facts  did  not  amount  to  a  rescinding  of 
the  special  contract ;  and,  failing  in  the  proof  of 
that  as  averred,  the  plaintiff  could  not  resort  to  the 
oount  for  money  had  and  received.  Addit  v.  Harrit, 
5  Law  J.  K.B.  124. 

I1]e  defendant,  the  contractor  for  the  Neapolitan 
loan  of  18ff ,  sold  to  J  S  a  portion  of  that  stock, 
nnd  received  from  him  a  deposit  of  10  per  cent  on 
the  amount,  giving  him  scrip-receipts  for  the  same, 
entitling  the  bearer  to  the  amount  of  the  stock  therein 
mentioned,  on  payment  of  the  balance,  on  or  before 
the  1st  February  18^3,  These  receipts  were  sold 
by  J  S  to  the  plaintiff.  Before  the  1st  February 
1823,  the  defendant  issued  notices  to  the  holders  of 
scrips  to  the  effect,  that  he  gianted,  on  certain  con- 
-ditions,  an  extension  of  time  for  the  payment  of  the 
balances,  requiring  those  who  chose  to  avail  them- 
selves of  the  offer  to  send  their  receipts  to  be  marked. 
The  plaintiff,  accordingly  ,accepting  the  terms  offered, 
aent  his  receipts,  which  were  indorsed  by  the  defen- 
-dant  with  the  plaintiff's  name.  Some  of  the  holders 
-having  neither  accepted  the  new  nor  performed  the 
old  conditions,  the  defendant  again  gave  notice, 
saying,  that,  unless  the  balances  were  paid  by  a 
particular  time,  he  would  *'  dispose  of,  or  keep  the 
certificates,  and  put  the  proceeds  or  value  of  them 
'to  the  credit  of  the  holders,  on  account  of  the  balances 
and  interest  due,  and  hold  them  answerable  to  him 
for  any  loss  or  deficiency."  The  forfeiture  of  the 
deposits  was  not  a  condition  of  the  original  contract, 
na  evidenced  by  the  receipts.  The  plaintiff  failed  in 
paying  his  balance  at  the  time  specified,  but  after- 
'warda  tendered  it.  The  defendant  refused  to  receive 
it,  and  also  refused  to  return  the  deposit-money  paid 
by  J  S  :  Held,  that  the  plaintiff  might  recover  it  as 
money  had  and  received  to  his  use.  Henningi  v. 
RiKhtchild,  b  Law  J.  C.P.  182,  s.  c.  4  Bing.  315. 

(C)  Money  paid. 

An  action  for  money  paid,  laid  out,  and  expended, 
cannot  be  maintained  in  the  absence  of  an  express 
or  an  implied  authority.  Tavpin  v.  Broster,  1  C. 
&P.  112.  [HuUock] 

Where  a  payment  is  made  under  protest  that  it  is 
not  voluntary,  but  merely  to  obtain  possession  of 
property  or  papers  of  value,  and  without  admitting 


any  lien,  such  payment  will  be  no  impediment  to 
the  money  being  recovered  back  by  action.  Shaw 
V.  WoodcocK  5  Law  J.  K.B.  294,  a.  c.  7  B.  &  C.  73. 

Although  no  one  haa  a  right,  of  bia  own  motion, 
to  pay  the  debt  of  another  person ;  yet  if  he,  whose 
debt  has  been  thus  paid,  should  afterwards  sssent 
to  the  payment,  or  recognize,  or  adopt  it,  or  shew 
by  his  conduct  at  the  time  that  he  does  not  object 
to  it,  the  person  who  has  thus  paid  the  debt  may  re- 
cover the  amount  in  an  action  for  money  paid  on 
his  account  And,  if  he  be  present  at  the  time,  it 
seems  that  he  is  liable  to  an  action  for  money  lent. 
Roberts  v.  Champhu,  5  Law  J.  K.B.  44. 

Money  paid  with  a  knowledge  of  the  facts,  but  in 
ignorance  of  the  law,  cannot  be  recovered  back,  un- 
less it  be  against  good  conscience  to  retain  it 

A  party  who  has  the  means  of  knowledge  of  the 
&cts,  but  neglects  to  avail  himself  of  them,  will  be 
concluded  as  though  he  had  actual  knowledge. 

If  a  fact  is  bandjide,  but  incorrectly,  stated  by  one 
party  to  another,  who  therefore  pays  money  under 
a  belief  of  the  accuracy  of  that  fact,  and  the  means 
of  knowledge  aa  to  its  correctness  are  as  much  within 
the  reach  of  one  party  as  the  other,  the  party  who 
has  paid  the  money  may  recover  it  back  on  a  dis- 
covery of  the  mistake,  provided  it  would  be  against 
good  conscience  that  it  should  be  retained. 

Accordingly,  the  holder  of  a  bill  neglected  to 
present  it  when  due ;  in  consequence  of  which  the 

Erevious  parties  refused  to  be  bound  by  it.  The 
older  then  insisted  that  the  bill  was  on  a  wrong 
stamp,  and  therefore  void  ;  and  he  insisted  on  be- 
ing paid  back  the  consideration  which  had  been  re- 
ceived for  the  bill,  and  threatened  to  sue  if  he  were 
not  paid.  The  bill  was  inspected,  and  appearing  to 
be  on  a  wrong  stamp,  the  holder  was  paid  the 
amount  •  It  turned  out  that  the  bill  was  on  a  pro- 
per stamp,  it  being  drawn  in  Ireland  on  an  Irish 
stamp  :  Held,  that  the  money  was  recoverable  back ; 
though  no  fraud  was  imputed  to  him  that  had  re- 
ceived it  Milnet  v.  Duncan,  5  Law  J.  K.B.  239, 
S.C.  6B.  &C.  671. 

The  indorser  of  a  bill  of  exchange,  who  has  been 
compelled  to  pay  a  subsequent  indorsee  a  part  of 
the  amount,  may  recover  that  amount  in  an  action 
for  money  paid  against  the  acceptor ;  it  being  con- 
sidered that  a  bill  of  exchange  creates  a  sufficient 
privity  of  contract.  Powuall  v.  Ferraiid,  5  Law  J. 
K.B.  176,  s.  c.  6  B.  &  C.  437. 

A  party  to  a  bill  of  exchange  is  not  liable  for 
money  paid  to  bis  use  by  a  person  who  takes  up  the 
bill  for  his  honour,  unless  a  formal  protest  of  pay- 
ment to  his  honour  be  made  before  payment  of  the  bill. 
Vandewall  v.  Tyrrell,  \  M.  &  M.  87.  [Tenterden] 

A  mortgaged  an  estate,  hia  sole  property,  to  C, 
and  B  joined  A  in  charging  an  estate,  their  joint 
property,  as  a  further  security,  and  A  and  B  gave 
their  joint  bond  for  the  payment  of  the  sum  advanced. 
A  subsequently,  by  an  indenture,  to  which  B  was 
no  party,  sold  the  estate,  his  sole  property,  to  D, 
who  covenanted  with  A  to  pay  C  the  sum  advanced 
on  mortgage  to  A,  and  to  indemnify  A  and  B  from 
the  payment  of  it  B  was  called  on  by  C  for  pay- 
ment of  the  principal  and  interest  of  the  money 
lent  on  mortgage,  which  B  paid :  Held,  that  the 
money  waa  not  recoverable  from  D  in  an  action 
against  him  for  money  paid.  Crafts  v.  Tritton,  8 
Taunt.  365,  s.  c.  2  B.  Mo.  411. 
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MONEY,  PAYMENT  OF, 
[See  Payment  of  Money.] 


MONUMENT. 
[See  Church  and  Legacy.] 


MORTMAIN. 
[See  Charity  and  Will^] 


MORTGAGE. 

(A)  Rights  and  Interests  op  the  Mort- 

gagor. 

(B)  Rights,  Interests,  and  Liabilities 

OF  the  Mortgagee. 

(C)  Priority  or  Postponement. 

(D)  Redemption. 
(£)  Foreclosure. 

(F)  Accounts. 

(G)  Costs. 


(A)  Rights  and  Interests  op  the  Mortgagor. 

Mortgage  by  demise  for  a  term  of  years.  The 
mortgagor  does  not  deliver  to  the  mortgagee  the 
purchase  deed,  conYoyiDg  the  freehold  to  the  mort- 
gagor, but  keeps  it  back,  and  subsequently  deposits 
it  irith  another  person  as  a  security  for  a  loan  :  the 
conveyance  to  the  mortgagor  and  the  mortgage  were 
executed  within  a  day  of  each  other,  and  were  both 
registered  on  the  same  day;  the  deposit  was  not 
made  for  a  considerable  time  afterwards ;  but  no  no- 
tice by  the  subsequent  incumbrancer  of  the  mortgage 
being  proved,  and  being  denied  by  his  answer, — ^it 
was  held,  that  he  was  entitled  to  the  benefit  of  the 
deposit,  as  against  the  mortgagee;  and  was  not 
bound  to  deliTer  up  to  him  the  conveyance.  WiU' 
man  v.  Westland,  1  Y  &  J.  117. 

If  an  estate  descends  subject  to  a  mortgage,  and 
the  heir  creates  a  new  mortgage  for  securing  the  old 
debt,  and  also  one  contracted  by  himaelf,  and  fixes 
a  new  day  of  payment,  he  makes  himself  liable  to 
both  debts,  notwithstandine  he  exempts,  in  the  new 
security,  his  person  and  his  property,  except  what 
is  comprised  in  the  new  mortgage,  from  liability  in 
respect  of  the  debts.  Lushington  ▼.  SnotU,  1  oim. 
435. 

(B)  Rights,  Interests,  and  Liabilities  op  the 

Mortgagee. 

The  Court  will  not  grant  an  injunction  to  restrain 
a  mortgagee  from  selling  under  a  power  in  a  mort- 
gage-deed.   Anon.  6  Mad.  10. 

Where  a  mortgagee  had  been  robbed  of  the  title- 
deeds,  the  Court  decreed  payment  of  the  mortgage- 
money  within  a  limited  time,  but  ordered,  on  pay- 
ment of  the  same,  a  bond  of  indemnity  to  be  giren. 
SheUmardine  r.  Harrop,  6  Mad.  39. 

In  an  action  of  covenant,  the  Court  granted  a  rule 
for  delivering  np  mortgage-deeds  on  payment  of 
debt,  interest,  and  costs.     Anon,  t  Chit.  264. 

A  trustee,  baring  the  legal  fee,  and  a  tenant  for 


life  of  a  moiety  of  certain  premises,  create  a  moit- 
gage  in  1745 — ^the  person  beneficially  entitled  to 
the  fee,  subject  to  the  life  interest  of  bis  modier  ia 
a  moiety*  being  then  a  minor :  he,  and  those  claiming 
under  them,  continue  in  undisturbed  poasersioo  (^ 
the  profits  of  the  premises  from  the  time  he  attune 
his  fill!  age,  without  any  claim  being  made  upon 
them  for  principal  or  interest:  Held,  that  under 
such  circumstances  the  Court  will,  as  against  a  par* 
chaser,  presume  a  reoo&veyance  of  the  legal  estate 
from  the  mortgagee  of  1745.  Cooke  r.  Saltan,  t  Law 
J.  Chanc.  30,  s.  c.  S  S.  &  S.  l.'Mr. 

Where  a  person  creates  an  equitable  mortgage, 
and  dies  intestate  before  he  has  conveyed  the  legal 
estate,  leaving  an  infant  heir,  the  equitable  mortgap 
gee  can  obtain  only  a  modified  decree  against  this 
infant.     Oldaker  v.  Petford,  2  Law  J.  Chanc.  47. 

To  deprive  the  mortgagee  of  the  possession  of 
mines,  on  the  ground  of  mismanagement,  it  most 
be  clear  and  unequivocal. 

The  mortgagee  in  possession  of  mines  is  notbooad 
to  expend  more  than  a  prudent  owner. 

A  motion  made  for  the  appointment  of  a  receiver 
upon  a  mortgage  of  mines,  the  mortgagee  having, 
by  purchasing  shares  in  them,  become  partner,  and 
the  motion  being  made  on  the  ground  of  mismanage- 
ment, and  to  exclude  the  mortgagorfrom  interferenoe, 
was  refused  ;  the  parties  baying,  by  a  subsequent 
agreement,  regulated  their  rights,  and  the  mortgagee 
not  admitting  that  his  mortgage  was  satisfied.  But 
the  rights  and  duties  of  a  person  in  this  situation 
are  not  to  be  governed  solely  by  principles  applica- 
ble to  one  who  standa  only  in  the  character  of  a 
mortgagee  or  partner.  Rotoe  t.  Wood,  2  J.  &  W. 
553. 

By  a  mortgage  deed,  a  certain  sum  was  adv-aaoed 
for  three  years,  subject  to  a  proyiso,  that  in  case 
default  should  be  made  in  payment  of  the  interest 
on  certain  days  therein  specified,  the  mortgagee 
might  sell  the  premises  assigned ;  and  the  mortgagor 
having  made  default  in  one  payment,  the  mortgagee 
brought  ejectment — the  Court  refused  to  stay  the 
proceedings  on  payment  of  the  arrears  of  inteiast 
and  costs.  GoodtitU  d,  Gromt  y.  NotitU,  4  Law  J. 
C.P.  187. 

SembU,  That  an  express  security  of  a  higher  nap 
ture  does  not  destroy  an  implied  security  of  a  lower. 
Thus  a  mortgage  given  as  a  security  for  moaey 
lent,  does  not  preclude  the  lender  seeking  bis 
remedy  in  an  action  of  assumpsit  for  the  money 
lent,  though,  at  the  time  of  the  commeaoement  of 
the  action,  the  mortgage  may  have  become  absolnte 
by  forfeiture.  The  mortgage  is  not  to  be  treated  ss 
a  satisfoction,  or  as  a  suspension  of  the  common  law 
right  of  action.  AlUuby  r,  Daiton,  5  Imw  J •  KS* 
312. 

A  mortagee  of  a  West  India  estate  aot  taking 
possession,  will  not  be  appointed  oonsignee  by  the 
Court,  unless  the  mortgage-deed  contains  a  ooveaant 
for  that  purpose.     Coxy.  Champnoyt,  1  Jaa  576. 

Where  the  mortgaged  estate  of  a  bankrupt  is  sold 
under  the  order  in  Chancery  of  8th  March  1794,  at 
the  request  of  the  mortgagee,  and  the  mortgagee  is 
the  purchaser  at  the  sale,  he  is  liable,  in  aa  action  tot 
money  paid,  to  re-imburae  the  solicitor  under  the 
commission  the  expenses  of  the  sale.  BowUsy,  Fot" 
ring,  2  B.  &  B.  457,  s.  c  5  B.  Mo.  290. 

A  first  incumbrancer  ia  possession,  eaonot  pay 
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fnrplus  rents  to  i  debtor  after  a  lull  has  been  filed  by  a 
■econd  incumbrancer.  ParJurv,  Calcraft,  6  Mad.  11. 
The  coets  of  suit  are  to  be  paid  before  the  demand 
of  an  incumbrancer.  WhiU  r,  tht  Bithop  of  Peter' 
bonmgh,  1  Jac.  40^. 

(C)  Priority  or  Postponement. 

Tite  registry-  of  a  deed  is  not  of  itself  notice  as 
against  a  soMequent  purchaser  or  incumbrancer. 
Wiseman  r.  Wettlaud,  1  Y.  &  J.  117. 

If  a  third  incnmhrancer,  having  constructiTC  no- 
tice of  the  second  mortgage,  fails  to  keep  the  first 
security  on  foot  for  his  protection,  he  is  not  entitled 
to  stand  in  the  place  of  the  first  mortgagee  against 
the  second. 

Accordingly,  an  estate  is  subject  to  one  mortgage 
for  a  term  of  years  to  A,  and  to  a  subsequent  mort- 
gage  for  another  term  to  B.  The  owner  of  the 
equity  of  redemption  agrees  with  C,  who  has  notice 
of  the  existing  incumbrance,  to  charge  the  estate 
with  an  annuity  to  C»  and  to  apply  part  of  the 
money  which  he  is  to  receive  from  C  in  satisfying 
A's  mortgage.  In  pursuance  of  this  agreement,  A 
IB  paid  out  of  the  money  received  from  C,  and  as- 
signs his  term  to  T,  as  a  trustee  for  M,  the  owner 
of  the  equity  of  redemption.  Then,  by  another 
deed,  of  the  same  date,  M  grants  an  annuity  to  C, 
and,  to  secure  it,  T,  by  the  direction  of  M,  assigns 
the  premises  for  a  term  of  years  to  a  trustee  for  C : 
Held,  that,  under  these  circumstances,  the  old  mort- 
gage will  not  be  considered  as  subsisting  for  the 
purpose  of  protecting  C's  annuity,  by  way  of  col- 
lateral security  ;  and  that  the  incumbrance  of  B  is 
in  every  respect  prior  to  that  of  C,  and  must  be 
satisfied,  before  any  part  of  the  rents  or  profits  can 
be  applied  to  the  payment  of  C's  annuity.  Parry 
V.  Wright,  and  Parry  v.  Parry,  6  Law  J.  Cfaanc 
174,  s.  c.  1  S.  &  S.  369  ;  and  see  Parry  v.  Parry, 
and  Parry  t.  Maddock,  1  Law  J.  Chanc.  161. 

A  mortgagee  of  a  leasehold  house  ^ve  up  the  in- 
denture of  lease  to  his  mortgagor,  m  order  that  it 
might  be  shewn  to  an  intended  purchaser,  who 
wiued  to  see  what  the  covenants  m  it  were  ;  the 
mortgagor  concealed  from  the  purchaser  the  fact  of 
the  existence  of  an  incumbrance  on  the  property, 
and  produced  the  lease  to  him,  and  left  it  in  his 
possession  :  within  a  week  afterwards,  the  purchaser 
sccepted  a  conveyance,  paid  his  purchase-money, 
and  took  possession  of  the  house  without  any  notice 
of  the  existence  of  the  mortgage ;  but  the  solicitor 
of  the  mortffsgee  deposed,  that,  in  an  interview 
which  he  had  had  before  the  completion  of  the  pur- 
chase with  the  solicitor  of  the  purchaser,  he  had 
informed  the  latter  that  a  client  of  his  was  to  re- 
ceive a  considerable  somoutof  thepurchase-moneyf 
and  had  requested  to  have  notice  of  the  time  when 
the  money  was  to  be  paid ;  and,  though  the  solicitor 
of  the  purchaser  denied  that  any  such  interview  had 
taken  place,  before  the  completion  of  the  purchase, 
a  jury  gave  a  verdict  in  favour  of  the  statement 
made  on  that  point  by  the  solicitor  of  the  mortgagor : 
Held,  That  the  mortgagee  was  not  to  be  postponed 
to  the  purchaser.     Martinet  v.  Cooper,  %  ICuss.  198. 

"Where,  by  the  custom  of  a  manor,  no  time  is 
limited  for  presenting  surrenders  of  copyholders, 
an  incumbrancer  whose  security  has  not  been  en- 
rolled nntil  long  after  a  subsequent  incumbrance, 
will  sot  be  postponed,  although  the  subsequent  in* 


cumbnncer  bad  no  notice  of  the  prior  charge.  Aer- 
lock  V.  Priestley,  3  Sim.  75. 

(D)  Redemption. 

Acknowledgment  of  mortgage  title  within  twenty 
years  of  bill  filed,  maintains  the  equity  of  redemp* 
tion.     HodUv,Heal«y,6M9iA,l%\, 

A  mortgagor  will  be  entitled  to  redemption 
against  a  mortgagee,  who,  a&er  more  than  twenty 
years'  possession,  makes  admissions,  which  prove, 
that  he  has  all  along  considered  himself  only  as 
mortgagee.    Cutler  v.  Cremer,  1  Law  J.  ChanO.  108. 

The  lapse  of  twenty  years  after  a  mortgagee  hsf 
entered  in  the  lifetime  of  die  tenant  for  life  ofthe  mort- 
gaged estate,  will  bar  the  remainder-man  of  his  right 
of  redemption.     Harrison  v.  Hollins,  1  S.  &  S.  471. 

The  parties  entitled  to  the  equity  of  redemptioo, 
must  have  been  tenants  in  fee  simple,  to  raise  the 
presumption,  after  twenty  years' quiet  possession  by 
the  mortgagee,  that  the  equity  of  redemption  has 
been  legally  conveyed.  Cowne  v.  Douglas,  I  M'Clel. 
&  Y.3«l. 

If  A,  as  mortgagee,  and  B,  as  the  owner  of  the 
equity  of  redemption,  loin  in  conveying  premises 
to  a  purchaser,  and  this  purchaser  treats  A's  in- 
cumbrance as  a  subsistiog  mortgage  at  the  time  of 
the  conveyance ;  if  B's  title  to  the  equity  of  re- 
demption proves  to  be  bad,  the  person  in  whom  the 
equity  of  redemption  actually  is,  may  redeem  within 
twenty  years  from  the  date  of  that  conveyance.  Price 
v:  Copner,  1  Law  J.  Chanc  178,  s.  c.  1 S.  &  &  347. 

In  a  bill  for  redemption  against  a  mortgagee, 
stated  to  be  in  possession  without  acknowledgment 
of  a  mortgage  title,  it  is  not  necessary  to  allege  that 
such  possession,  without  acknowledgment  of  mort- 
gage title,  has  not  been  for  twenty  years.  Green 
V.  NicJiolis,  4  Law  J.  Chanc.  118. 

Husband  and  wife  mortgage  the  wife's  freehold 
for  a  term  of  years,  reserving  the  equity  of  redemp- 
tion to  them  and  their  heirs,  and  covenanting  to 
levy  a  fine,  the  uses  of  which,  subject  to  the  mort- 
gage, are  to  enure  to  the  husband  and  his  heirs ; 
afterwards  a  fine  is  levied,  pursuant  to  this  covenant, 
and  the  husband  releases  the  equity  of  redemption : 
Held,  that  the  equity  of  redemption  was  taken  out 
of  the  wife,  and  that  she  has  no  right  to  redeem. 
Reeve  v.  Hicks,  4  Law  J .  Chanc.  85,  s.  c.  2  S.  &  S.  409. 

Lands  subject  to  a  mortgage,  had  been  long  since 
conveyed  to  a  trustee,  upon  trust  to  sell  and  apply 
the  proceeds  to  certain  purposes  which  had  been 
long  since  eflfectuated :  Held,  that  the  trustee  for 
sale  was  not  entitled  to  redeem  the  mortgage.  Re« 
ceipt  of  interest  by  a  mortgagee  is  not  proof  as  against 
him  that  the  title  to  the  equity  of  redemption  is  in 
the  person  from  whom  he  received  it.  Oven  v. 
Flack,  4  Law  J.  Chanc.  20«,  s.  o.  9  S.  &  S.  600. 

Husband  and  wife  mortgage  the  wife's  estate,  for 
the  benefit  of  the  husband ;  after  the  husband's  death, 
the  wife,  being  his  personal  representative,  pays 
the  interest  of  the  mortgage  during  her  life :  her 
devisees  are  entitled  to  have  the  mortgage  redeemed 
out  of  the  real  assets  of  the  husband.  WiUdnsan  v. 
BeaU,  1  Law  J.  Cfaanc  89. 

A  married  woman,  before  marriage,  mortgaged 
her  leasehold  estate,  and  afterwards  joined  her  hus- 
band in  assigning  the  mortgage,  and  the  husband 
covenanted  to  pay  the  money,  and  during  his  life- 
time by  payments  oonsidenbly  rsdnoed  the  debt. 
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ttud  b/  win  disposed  of  the  premiees  :  Held,  that 
although  there  might  be  do  act  dooe  by  him  soffi- 
cient  to  rednee  this  chattel  into  posiewion,  jet, 
haring  acted  as  if  he  were  persoaaed  that  it  was 
his  own,  there  was  an  equity  on  the  part  of  hit  es- 
tate to  be  reimbniaed  the  payments  made  in  his  life- 
time. Upon  a  bill  being  filed  bj  his  widow  to 
redeem :  Held,  that  it  ought  to  be  on  the  tenns  of 
the  husband's  hmi\y  bmog  pennitted  to  stand  in  the 
place  of  the  mortgagee  to  the  amonnt  by  which  the 
nosband  hsd  redocMl  the  debt. 

IVhere  money  is  paid  off  by  individuals  not 
bsTing  an  absolute  permanent  interest  in  the  pre- 
mises, the  Court  will  be  influenced  by  their  inten- 
tion.    Pilf  T.  Pin,  1  Turn.  183. 

Tenant  in  tsil  in  remainder,  after  a  preceding 
estate  for  life  and  estates  tail,  pays  off  a  mortgage 
during  the  continuance  of  the  prior  life  eatate,  and 
takea  an  assignment  of  a  term  by  which  it  was 
secured  ;  afterwards,  he  comes  into  possession,  and 
dies  without  Buffering  a  recovery,  when  the  re- 
mainders over  take  effect :  Held,  that  the  mortgage 
ia  a  subsisting  charge  for  the  benefit  of  his  personal 
eeute.  Wigiell  r.  Wigittl,  4  Law  J.  Chanc.  84, 
8.  c.  9  S.  &  S.  364. 

A  redonption  or  foreclosure  cannot  take  place 
imleas  the  parties  entitled  to  the  whole  of  the  mort- 
gage-money are  before  the  Court.  Pataur  t.  CarlisU, 
1  S.  &  S.  4«3. 

A  mortgagee  devises  the  mortgaged  premises  to 
trustees  upon  certain  trusts :  to  a  bill  for  redemp- 
tion, the  cutuU  que  trutt  must  be  parties  ;  and  it  is 
not  enough  to  bring  before  the  Court  the  trustees, 
in  whom  the  legal  esute  is.  Otb&urng  r.  Fallnot, 
5  Law  J.  Chanc.  «9. 

Where  a  testator,  who  was  a  mortgagee,  derised 
all  the  rest  and  residue  of  his  freehold  and  copyhold 
eststes  in  possession  or  rsTersion,  together  with  sU 
bis  goods,  chattels,  &c.  mortgages  and  debts,  to  a 
legatee,  subject  to  the  payment  of  hia  debts,  &c. ; 
end  also  appointing  the  legatee  executor  of  his  will : 
Held,  not  to  bare  diereby  devised  the  legal  estate  in 
the  mortgaged  premises  to  such  legatee  ;  and  that 
such  legal  eatate  did  not  vest  in  him,  but  descended 
to  his  heir-at-law ;  because,  although  the  words  of 
the  devise  would,  standing  alone,  have  been  suffi- 
cient to  have  carried  the  legal  estate,  the  mortgaged 
Semises  were  subject  to  the  payment  of  debts: 
eld,  therefore,  on  a  bill  filed  for  a  re-conveyance 
of  the  mortgaged  premiaea,  on  payment  of  the 
money  remaining  due  on  the  mortgage,  that  the 
heir-at-law  of  the  testator  waa  a  necessary  party  to 
the  re-conveyance  of  the  eatate.  Silveuern.Jarman, 
10  Price,  78. 

Qu4tr€,  Whether,  where  a  bill,  filed  by  plaintiffs, 
of  whom  some  are  infants,  seeks  to  set  sside  a  mort- 
gage as  fraudulent  and  void,  and  the  Court  ia  of 
opinion  that  the  mortgage  is  valid,  a  decree  can 
properly  be  made  in  such  a  suit  for  the  redemption 
of  the  mortgage!     Murtinet  v.  Cooper,  t  Ruas.  198. 

The  Court  of  Exchequer  will  not  interfere  under 
the  7  Geo.  2,  c  20,  upon  an  application  by  the 
mortgagor  to  compel  the  mortgagee  to  re-convey  the 
inortgaged  premises,  where  the  right  to  redeem  is 
disputed  upon  the  affidavits.  Goodtitle  d.  FUher  v. 
Bi$knp,  1  Y.  &  J.  344. 

Where,  in  a  suit  for  redemption,  the  Master  is 
ordered  to  inquire,  whether  the  defendants  hare 


treated  the  premises  ss  a  BMiitgaga  title,  be  is  Bot 
confined  to  the  consideration  of  the  paitiealar 
gage  title  atated  in  the  bilL 

If  the  defendanu  think,  that  hia 
ahoold  be  ao  confined,  the  coone  is  not  by  ttxcep- 
tiona  to  the  report,  bat  by  re-bearing  tho  decrao. 

Semble,  In  such  a  caae,  the  Court  will  not  limit 
the  inquiry  to  the  title  stated  in  the  bill,  when 
other  titles  are  disclosed  in  the  answer.  Price  t. 
Copier,  1  Law  J.  Chanc.  178L 

(£)  FoftECLOSUftt. 


The  power  of  courts  of  equity  lelativa  to  fen- 
closure  is  not  extended  by  the  7  Geo.  f ,  c  20. 
Pned  T.  ifvli,  1  S.  &  S.  331. 

A  mortgagee  of  part  of  an  estate  is  sot  entitled  to 
file  a  bill  of  foreclosore  for  that  part.  Fs/smt  v. 
CarliiU,  1  S.  &  S.  4S3.' 

On  a  bill  by  a  mortgagee,  where  the  payment  to 
the  mortgagor  of  the  money  sseored  by  the  mtntU 
gage  deed,  ia  not  pat  in  iaaae  by  the  answer,  the 
mortgagee  need  only  prove  her  mortgage  deed,  and 
is  not  obliged  to  prove  alao  thepajment  of  the  coe- 
sideration.     MmM  v.  Ecfea,  4  Law  J.  Chanc.  13^ 

Upon  a  bill  of  foreclosure  against  an  infant  en- 
titled to  the  equity  of  redemption,  no  sale  wilt  be 
ordered,  nor  any  other  decree  than  the  oommoa 
decree  of  foreclosura  made,  unless  by  the  eonseat  of 
the  mortgagee.  Adkhtsv,  Gfxnea,5  Law  J.  Chanc.  62. 

Qaumr,  Whether  a  mortgagee  of  an  eatate  ia 
Jamaica,  who  has  obtained  a  bill  of  foreclosure  ia 
this  court,  is  entitled  to  a  decree  for  sale  of  the 
estate,  according  to  the  laws  of  the  colony. 

An  injunction  will  be  granted  against  mortgagees 
of  a  West  India  eatate,  to  restrain  them  firom  pro- 
ceeding on  a  bill  of  forecloaare  in  the  Colonial 
Court,  after  a  decree  baa  been  made  in  thia  court. 
Beekford  v.  KembU,  1  Law  J.  Chanc.  5,  a.  c.  1  S.  & 
S.7. 

Where,  in  asuit  of  foreclosore,  pending  exceptions 
to  the  Maater's  report,  which  are  afterwarus  dis- 
allowed, and  after  the  time  fixed  by  the  report  for 
the  pajrnient  of  the  money,  the  plaintiff  negotiates 
with  the  defendants,  with  respect  to  the  payment 
of  his  debt,  he  cannot  apply  to  have  them  foreclosad 
from  the  day  originally  given  theoL  Orave  v.  Cooper, 
1  Law  J«  Chanc.  197. 

The  common  decree  in  foreclosure  does  not  direct 
the  delivery  up  of  the  title  deeds  by  the  mortgagor 
to  the  mortgsgee  in  esse  of  foreclosure ;  but,  merely, 
that  the  mortgagee  aball  be  abaolutely  barred  and 
foreclosed  of  all  right  and  equity  of  redemption. 
And  it  is  only  where  there  is  a  covenant  to  deliver 
them,  in  case  of  default  in  payment  of  the  principal 
money  and  interest,  that  the  Court  make  anch  a 
decree.     WUeman  v.  Wettland,  1  Y.  &  J.  1 17. 

Mortgagors  ahoold  apply  to  the  Court  to  have  the 
time  appointed  for  payment  of  the  principel  and 
interest  enlarged,  until  exceptions  taken  to  the 
Master's  report  in  a  suit  for  foreclosure  are  disposed 
of.     Renvoixe  v.  Cooper,  1  &  &  S.  364. 

A  motion  to  enlarge  the  time  for  foreclosing,  is  not 
s  motion  of  course,  although  the  interest  and  costs 
be  paid  up.  But,  in  general,  if  there  is  no  opposi- 
tion, the  Court  will  grant  further  time.  QuaiUs  v. 
Knight,  8  Price,  630. 

A  first  application  by  a  mortgagor,  to  enlarge  the 
time  given  lum  to  redeem,  xefosed ;  no  teaaon  being 


MORTGAGE— (AccouHTs— Costs).— MURDER  AND  MANSLAUGHTER.        351 


aisigned  why  the  money  was  not  to  be  paid  on  the 
day  filed  by  the  report.  Nanny  v,  EdtoardM,  6  Law 
J.  Cbano.  SO. 

On  a  bill  of  forecloeore,  an  order  being  obtained, 
enlarging  the  payment  of  the  principal  money,  on 
condition  of  the  interest  being  paid,  the  defendant 
neglecting  to  pay  the  interest,  the  plaintiff  obtained 
the  nsual  decree  absolute  as  of  course.  Janet  v. 
Robtrtt,  1  M*C)el.  &  Y.  567. 

The  equity  of  redemption  ^f  a  mortgage  in  fee 
having  heen  conveyed  to  trustees,  upon  tnist,  to 
sell  and  pay  off  incumbrances,  and  divide  the  sur- 
plus among  persons  specified  in  the  deed,  which 
contained  a  proviso  that  the  receipt  of  the  trustees 
should  discharge  the  purchaser:  Held,  that  this  did 
not  enable  the  trustees  alone  to  defend  a  bill  of 
foreclosure,  but  thst  the  ceUuit  qttg  trust  were  ne- 
cessary parties  to  the  suit.  CalverUy  v.  Phelp,  6 
Mad.  299. 

Mortgage  of  J  W  to  B  and  D,  to  secure  S,500/.and 
interest,  and  as  an  additional  security  a  mortgage 
by  J  W.  M  purchased  the  premines  mortgaged  by 
J  W,  subject  to  the  mortgage.  Bill  of  foreclosure 
against  M,  and  the  representatives  of  J  W  to  fore- 
close the  two  mortgages.  It  was  decreed,  thst  in 
case  M  should  redeem  the  pisintiff,  and  the  premises 
mortgaged  by  J  W  should  be  conveyed  to  M,  and 
those  mortgaged  by  J  W  to  the  representatives  of 
J  W.  But,  in  esse  the  representatives  of  J  W 
should  redeem  the  plaintiff,  the  premises  comprised 
in  esch  of  the  mortgages  should  be  conveyed  to 
them,  and  in  case  of  failure  by  M,  or  the  representa- 
tives of  J  W  to  redeem,  that  to  the  parties  should 
stand  foreclosed  as  to  all  the  mortgaged  premises. 
Beckitt  V.  Micklethwaite,  6  Msd.  199. 

(F)  AOCODMTS. 

If  a  mortgagee  receiving  the  rents  of  a  mortgaged 
estate  after  bis  debt  has  been  satisfied,  does  not 
immediately  pay  them  over  to  the  mortgagor,  hot 
retains  them  to  bis  own  use,  he  is  availing  himself 
of  another  man's  money,  and  ought  to  be  charged 
with  interest. 

Annual  rests  are  directed  on  an  account  of  occu- 
pation rent,  as  well  as  on  an  account  of  rents  and 
profits  received. 

After  the  time  is  ascertained,  at  which  the  mort- 
gage debt  of  a  mortgagee  in  possession  was  paid  off, 
annual  rests  from  thst  dste  will  be  made  in  the 
accounts  against  him,  though  rests  were  not  directed 
by  the  previous  orders  end  decrees,  under  which 
these  sccounts  were  taken.  Wilton  ▼.  Metealf,  1 
Rnss.530. 

A  mortgagee  who  is  merely  in  possession  for  the 
purpose  of  satisfy-ing  his  demand,  is  not  justified  in 
paying  any  surplus  over  to  the  mortgagor,  after 
notice  from  a  prior  incumbrancer  not  to  do  so. 

And  if  such  a  mortgagee  receives  more  than  his 
debt,  and  retains  the  surplus  for  a  considerable 
period,  he  will  be  ordered  to  pay  it,  with  interest 
on  the  amount  at  the  rate  of  4  per  cent. ;  for  the 
Court  will  not  allow  5  per  cent,  unleas  a  very  strong 
case  be  made  out  against  the  party.  Archdeacon  v. 
Bowet,  M'CIeL  149,  ».  c.  IS  Price,  353. 

A  mortgagee,  who  has  taken  possession,  will  be 
allowed  in  bis  sccounts  the  expense  of  buildings 
substituted  for  decayed  old  buildings,  even  though 
the  neir  erections  should  be  on  mn  improved  scale. 


A  mortgagee  of  a  house,  having  taken  possession 
of  it,  will  not  be  charged  with  an  occupation  rent 
for  it  during  a  time  when  it  was  in  so  ruinous  a 
state,  that  rent  could  not  have  been  obtained  for  it. 
Marshall  v.  Cave,  3  Law  J.  Cbanc.  57. 

Where  the  mortgagee  was  also  a  partner — ^I1ie 
Court  determined,  that  notwithstanding  an  agree- 
ment as  to  management,  and  which  was  then  liti- 
fating,  the  mortgagor  could  not  be  excluded  from 
aving  accounts  duly  kept,  and  being  allowed  con- 
comitant access  to  them.  Rawe  v.  Wood,  2  J.  &  W. 
559. 

A  decree  for  redemption,  &c.  hsving  been  made 
in  the  original  and  revived  causes  in  favour  of  the 
suppused  devise,  it  cannot  be  restricted  in  tbe  sup- 
plementsl  suit  to  an  account  to  be  taken  as  between 
tbe  executors  snd  mortgagees,  &c.  to  tbe  time  of  the 
death  of  the  devisor,  dismissing  tbe  bill  as  it  regsrds 
the  interest  of  the  devisee;  for  tbe  devisee  is  a 
necessary  party  to  the  account  Ry  tattdt  v.  Latoueho, 
t  Bligh,  567. 

(G)  Costs. 

A  subsequent  mortgagee,  who,  in  his  answer  to  a 
bill  of  foreclosure  by  a  prior  incumbrancer,  disclaims 
and  offers  to  asoign  on  having  his  costs  paid,  may 
he  brought  to  a  hearing,  and  will  not  be  allowed  his 
costs.     Land  v.  Wood,  I  Law  J.  Chanc.  89. 

If  the  devisee  of  lends,  subject  to  the  payment  of 
legacies,  mortgages  them :  upon  a  bill  filed  by  the 
legatees  for  tbe  payment  of  their  legacies,  the  mort- 
gagee is  not  entitled  to  his  costs  as  against  the  lega- 
tees. Anmt,  3  Law  J.  Chanc.  141,  s.  o.  ss  Shacklo^ 
ton  V.  Shaekleton,  t  S.  &  S.  349. 

A  mortgagee  in  possession  for  the  purpose  of 
satisfying  his  debt,  is  entitled  to  costs  incurred  by 
him  in  that  capacity  :  but  that  rule  does  not  apply 
to  a  case  where  he  has  been  overpaid.  Archdeacon 
V.  Bowet,  13  Price.  353,  s.  o.  M'Clel.  149. 

In  a  suit  to  redeem  a  mortgage,  costs  of  exceptions 
allowed  to  a  report  of  impertinence  in  an  examina- 
tion put  in  by  defendants,  to  be  costs  in  the  cause. 
Bally  V.  Williams,  1  M'Clel.  Ac  Y.  334. 

Where  a  prior  decree  has  ordered  the  costs  of  a 
defendant  mortgagee  to  be  taxed,  he  will  be  entitled 
to  hia  ccsts,  though  it  appears,  st  the.  hearing  on 
further  directions,  that  hia  debt  was  paid  off  before 
the  commencement  of  the  suit,  and  that  be  has  set 
up  an  improper  defence.  Wilson  v.  Metcalfe,  1  Russ. 
530. 

A  mortgagor  is  not  chsrgeable  with  the  expense 
of  preparing  a  deed  of  declaration  of  trust  from  the 
mortgagee  to  a  cestui  que  trust  to  whom  the  money 
advanced  belonged  ;  such  deed  not  essentislly  form- 
ing a  part  of  the  securities  of  the  mortgage.  Ifar- 
tin,  demandant  f  Baxter,  tenant ;  Grubb  and  wi^e, 
voHcheet,  6  Law  J.  C.P.  242,  s.  c.  5  Bing.  160. 


MURDER  AND  MANSLAUGHTER. 

If  a  man  encourages  another  to  mOrder  himself, 
and  is  present  abetting  him  while  he  does  so,  such 
person  is  guilty  of  mnrder  ss  a  principal. 

If  two  encourage  esch  other  to  murder  themselves 
together,  snd  one  does  so,  and  tbe  other  fails  in  the 
sttempt  upon  himself,  he  is  a  principal  in  the  mur« 
der  or  the  other. 

But  if  it  be  uncertain  whether  the  deceased  really 
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killed  himBelf»  or  irhether  he  came  to  faxs  detth  bj 
accident  before  the  momeiit  whes  be  meant  to  destroy 
bimaelf,  it  will  not  be  murder  in  either.  lUx  r. 
Dyton,  1  R.  &  R.  C.C.R.  5«3. 

If  two  persona  quarrel,  snd  prerioua  to  the  fight, 
in  cool  moments,  one  of  them  draw  bis  knife  and 
stab  his  adTeraary,  it  is  murder,  if  death  ensbe.  Bat, 
if  the  figbt  hare  been  commenced,  and  one  of  them 
find  himself  overpowered,  and  endearour  to  escape, 
but,  upon  being  overtaken,  take  his  knife  and  stab 
the  other,  it  ia  only  manslaaghtor.  Rex  r,  KtwU,  X 
C.&P.  437.  [Park] 

An  inquisition  for  murder,  charging  that  the  pri- 
soner upon  a  new-bom  female  child  did  make  an 
assault,  and  the  said  new-bom  child,  with  "  both 
her  hands,  in  a  certain  piece  of  flannel,  of  no  raloe, 
then  and  there  fetonioualj,  wilfully,  and  of  her 
malice  aforethought,  did  wrap  op  and  fold,  by 
means  of  which  said  wrapping  up  and  folding  the 
aaid  new-bom  female  child  in  the  piece  of  flannel 
aforesaid,  she  the  said  new- bom  female  child  was 
then  and  there  suffocated  and  smothered,  of  which 
aaid  suffocation,"  &c.  she  instantly  died  ;  ia  good, 
although  the  inquisition  does  not  go  on  to  alleee 
tiiat  the  flannel  was  folded  over  the  child's  mouth, 
or  inclosed  the  head,  or  the  like.  Rex  v.  Hugf^itu, 
S  C.  &  P.  414.  [Vaoghan] 

A  servant  employed  to  guard  his  master's  pre- 
mises, is  not  justified  in  shooting  at,  or  iniuring  in 
any  way,  persons  who  may  come  into  those  pre- 
niises  even  in  the  night,  and  though  he  sees  tnem 
enter  into  his  master's  hen-roost,  it  being  incum- 
ben  ton  him  to  take  measurea  for  apprehending  them ; 
but  if  be  conceivea  his  life  to  be  in  danger,  he  is 
justified  in  shooting  any  person  who  may  cause  that 
impression.  Rex  v.  ScuHy,  1  C.  &  P.  319.  [Gar- 
lowl 

If  the  servant  of  the  owner  of  property  find  a 
party  actually  committing  an  offence  againat  the 
•tat.  7  &  8  Geo.  4,  o.  S9,  (the  larceny  act)  and  ap- 
prahend  him  under  sect.  63  of  that  act,  and,  while 
taking  the  party  to  a  magistrate,  such  party  kill 
him,  this  will  be  murder ;  but  if  the  servant  either 
did  not  see  him  in  the  actual  commission  of  the  of- 
fenoe,  or  be  taking  him  to  any  other  place  than  be- 
fore a  magiatrate,  it  will  not  be  murder.  Rex  r. 
Cumin,  3  C.  &  P.  397.  [Vaughan] 

If  game-keepers  attempt  to  apprehend  a  gang  of 
night  poachers,  and  one  of  the  game-keepers  be  shot 
by  one  of  the  poachers,  this  will  be  murder  in  all 
the  poachers,  unless  it  be  proved  that  either  of  them 
separated  himaelf  from  the  rest,  so  as  to  shew  that 
he  did  not  join  in  the  act.  Rex  v.  Edmeadt,  5  C.  & 
P.  390.  [Vaoghan] 

Where  game-keepera  had  seized  two  persons  who 
were  poaching  in  the  night,  and  they  (having  snr- 
rendersd)  called  to  a  thii^,  who  came  up  and  killed 
one  of  the  game-keepers :  Held,  murder  in  all, 
though  the  two  struck  no  blow,  and  though  the 
game-keepers  had  not  announced  in  what  capacity 
they  had  apprehended  them.  Res  v.  Wiihome,  3 
C.  &  P.  394.  [Vaoghan] 

If  a  man  attempting  to  make  an  illegal  arrest  be 
killed,  the  crime  will  be  manslaogbter,  though  the 
prisoner  arms  himself  with  a  deadly  weapon  pre- 
vioua  to  such  attempt,  if  the  prisoner  was  m  such  a 
situation  thst  no  escape  could  be  eflected.  Rex  t« 
Thempeom,  1  K  &  M.  C.C.R.  80. 


A  party,  oauaing  the  death  of  a  ehild,  by  giving 
it  spirituous  liquors,  in  a  quantity  quite  unfit  for  its 
tender  age,  is  guilty  of  manslaughter.  Rex  v.  Mar- 
tin,  3  C.  &  P.  911.  [Vaughan] 

A  man  by  driving  a  cart  at  a  furious  rate,  not- 
witbstending  he  calls  to  a  peivon  to  get  out  of  the 
way,  yet  if  Uie  person  be  killed,  is  guilty  of  msn- 
•iaughter,  though  the  party  who  was  ran  over  was 
drank,  and  might,  if  he  had  been  sober,  have  escaped 
from  the  accident.  Rex  v.  Walker,  1  C.  &  P.  SHO, 
[Garrow] 

The  length,  depth,  or  breadth  of  wounds  oeeasion- 
ing  a  person's  death,  need  not  be  stated  in  an  in- 
dictment for  murder ;  and  the  declarations  of  the 
deceased  immediately  after  the  wounding  are  ad- 
missible.   Rex  V.  Morley,  1  R.  &  M.  C.C.R.  97. 

The  Court  will  not  arrest  a  judgment  on  a  con- 
viction upon  an  indictment  of  moraer  by  striking 
with  stones— ^n  the  grounds,  first,  that  the  number 
of  stones  are  not  specified  in  the  indictment ;  and 
secondly,  that  the  indictment  does  not  stete  thst 
the  Stones  were  thrown  by  the  prisoner's  right  hand; 
tnd — wiMe — thirdly,  that  the  sentence  to  a  certain 
extent  being  ungrammatically  eoostraoted  in  that 
part  of  the  indictment  which  relates  to  the  manner 
of  the  killing,  is  no  support  to  the  application,  since, 
if  it  shew  the  manner  in  which  ue  offence  was 
committed,  it  will  suffice.  Res  v.  Dale,  15  Price, 
177,  B.  c.  1  R.  &  M.  C.C.R.  5. 


MULTIFARIOUSNESS. 

[See  Pleading,  and  Practicf.,  in  Equity.] 


MUTINY. 

Making,  or  endeavouring  to  effect  a  revolt  in  a 
ship,  with  a  view  to  procure  a  redress  of  what  the 
prisoners  thought  grievances,  though  without  any 
intent  to  ran  away  vrith  the  ship,  or  to  commit  any 
act  of  piracy,  is  an  offence  within  11  &  19  Wil.  3, 
c.  7.    Rex  V.  HaUingt,  1  R.&  M.  C.C.R.  St. 


NAVIGATION  LAWS. 
[See  Ship  and  Sbippino.] 

Every  country  has  a  right  to  enforce  ite  own  par- 
ticular navigation  laws,  provided  it  does  not  inter- 
fere with  the  rigbte  of  others.  Le  Louit,  t  Dods,  S5S. 

Where  a  declaration  on  the  43  Geo.  3.  the  Nari- 
gation  Act,  charged  the  owner  of  a  ship  with  ra- 
gaging  to  take  on  board  more  persona  than  allowed 
^-It  was  holden  to  be  supported,  by  proving  such 
persons  wero  on  board. 

Infbrmationa  for  penalties  for  breach  of  navigation 
law,  are  not  to  be  oonaideied  as  informations  in  fui 
tarn  aotioBS,  merely  penaL  Therefbro,  where  the 
jurr  ibund  a  general  verdict,  whieh  was  taken  on  a 
detective,  nnsupportable  connt,  the  Court  sufiered 
it  to  be  entered  on  another  ooimt.  Attemejf  Geuenl 
r.  Vew  Uette,  10  Price,  9. 

A  cargo  of  American  flour  was  brought  from  Ame- 
rica in  an  American  ship,  into  the  island  of  Cuba, 
and  then  immediately  transferred  into  a  British  ship, 
and  in  that  imported  into  Jamaica :  Held,  to  have 
been  properly  eondemned  on  an  tnfoniittion  filed 
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under  28  Geo.  3,  c.  6,  s.  2,  and  45  Geo.  3,  c.  57  : 
there  being  circumstances  to  induce  a  suspicion 
that  the  transfer  was  frauduJent  Ulita,  X  Hag. 
io7.^  [See  3  Geo.  4,  c.  44,  and  6  Geo,  4,  c.  114, 
repealing  the  above  acts.] 


NE  EXfAT  REGNO. 

The  Court  will  not  grant  a  ne  exeat  regno  to  obtain 
a  demand  from  one  usually  resident  in  Jamaica 

Curry  r. ,  2  Ken,  29. 

A  writ  of  ne  exeat  regno  cannot  be  maintained 
against  a  feme  covert  administratrix,  though  her 

husband  is  out  of  the  jurisdiction.     v.  Taylor, 

1  Law  J.  Chanc.  139. 

Writ  of  ne  exeat  regno  granted  against  husband 
and  wife,  executrix,  tlje  plaintiffundertaking  not  to 
serre  more  than  one  of  the  writs.  Moore  t.  Hudson, 
6  Mad.  218. 

In  a  suit  for  specific  performance  by  a  vendor,  a 
writ  of  ne  exeat  regno  ought  not  to  issue  against  the 
purchaser,  unless  the  Court  deems  it  quite  clear  that 
there  must  be  a  decree  for  the  specific  performance 
of  the  contract.     Morris  r.  M*JNeil,  2  Russ.  604. 

Ex  parte  applications  for  toritt  ofne  exeat  regno,  in 
fhe  court  of  the  Vice  Chancellor,  are  to  be  made,  for 
the  future,  at  the  commencement  of  the  sittings  of 
the  Court,  instead  of  at  its  rising.  K^.  Geiu  X  Law 
J.  Chanc.  60. 

A  writ  of  n«  exeat  regno  cannot  be  obtained  upon 
an  afiidavit  made  before  the  bill  is  filed.  Anon.  6 
Mad.  276. 

Writ  of  nt  exfat  regno  granted  opon  motion  made 
without  notice,  after  tlie  appearance  of  the  defendant. 
Elliott  V,  Sinclair,  X  Jac.  545. 

A  court  of  equity  on  writs  of  tie  exeat  regno  pro- 
ceeds, with  regard  to  bail,  by  analogy  to  the  pro- 
ceedings at  law.    Pannell  v.  Taylor,  1  Turn.  103. 

The  Court  refr.sed  to  quash  a  writ  of  ne  exeat 
regno,  although  obtained  for  a  larger  sum  Than  due. 
Pannell  r,  Taylor,  1  Turn.  105,  s.  c.  1  Law  J, 
Cbano.  139. 

Where  a  writ  of  ne  exeat  regno  issues  at  the  suit 
of  a  legatee  against  an  executor,  it  must  be  marked 
for  the  whole  sum  which  is  due,  not  only  to  the 
plaintiff,  but  to  other  persons.  Pannell  r.  Taylor, 
I  Turn.  IDO. 


NEW  TRIAL. 
[See  Issue,  Practice,  and  Variance.] 

(A)  Where  granted  or  refused. 
(a)  In  general, 

(k)  Amount  of  Damages, 

(«)  Against  Evidence, 

(d)  Omission  and  rejection  of  Emdmce  and 

Absence  of  Wittieuet. 
(«)  Surprise, 
(/)  Misdirection, 

(B)  Motion  for. 

(C)  Costs. 


DiGBST,  1822^1828. 


(A)  Where  granted  OR  refused. 
(a)  In  general. 

When  the  Court  see  that  justice  has  been  done 
between  the  parties,  they  will  not  grant  a  new  trial. 
Abbott  V.  Young,  X  Law  J.  K.B.  40. 

Facts  which  were  proveable  before  the  jury,  can- 
not be  received  on  motions  for  new  trials. 

A  plaintiff  cannot  be  permitted  to  take  the  chance 
of  a  verdict  by  going  to  the  jury,  reserving  to  him- 
sel^  m  case  of  failure,  the  experiment  of  applying 
to  the  Court  for  a  new  trial,  by  producing  aflidavita  to 
impeach  the  testimony  of  the  defendant's  witnesses 
Uarruoti  v.  Harrison,  9  Price,  89;  and  see  Doe  d' 
James  V.  Price,  6  Law  J.  K.B.  157,  s.  c.  1  M.  &  R* 
683,  post,  (d). 

The  Court  refused  to  grant  a  new  trial,  where  it 
Old  not  appear  that  the  verdict  was  contrary  to  evi- 
dence, nor  inconsistent  with  justice.  Deaele  v. 
Hancock,  13  Price,  ^6,  s.  c.  M*CleJ.  85. 

Where  a  verdict  has  been  taken  by  consent  on 
the  trial  of  a  cause,  the  Court  will  not  afterwards 
Usten  to  an  application  for  a  new  trial.  Garratt  v, 
Hairis,  1  Law  J.  K.B.  155. 

A  cause  having  been  taken  as  an  undefended  causa 
on  the  l^t  day  of  the  sittings,  the  Court  allowed 
tbe  defendant  to  have  a  new  trial  on  payment  into 
court  of  the  amount  of  the  verdict  and  costs.  Wil^ 
liams  T.  West,  6  Law  J.  C.P.  60, 

If  a  cause,  through  the  negligence  of  the  attorney, 
be  tried  as  an  undefended  cause,  the  Court  will  not 
grant  a  new  trial  on  an  afiidavit  of  a  good  defence, 
unless  there  are  strong  circumstances  in  the  case  to 
induce  then;i  to  do  iu  Andrews  r.  Francis,  1  Law  J. 
K.B.  30. 

But  a  new  trial  granted  on  a  nonsuit  in  ejectment 
by  reason  of  defendant's  attorney's  absence,  in  con- 
sequence of  his  belief  that  two  causes  which  stood 
above  his  own  would  take  up  time,  although  it  was 
not  sworn  that  he  had  instructed  counsel.  Roe  v 
Doe,  X  Uw  J.  K.B.  154. 

A  cause  having  been  tried  at  York,  in  the  absence 
of  the  defendant,  his  attorney,  and  witnesses 
although  at  that  time  the  briefs  had  not  been  deli- 
vered to  counsel,  the  Court,  upon  ito  appearing  that 
the  defendant's  attorney  had  offered  to  pay  the  ne- 
cessary expenses,  if  the  plaintiff'a  attorney  would 
again  enter  the  cause,  granted  a  rule  for  a  new  trial. 
Doe  d,  FrUh  y.  Holdsworth,  X  Law  J.  K.B.  107. 

The  Court  will  not  grant  a  new  trial  on  the  gronnd 
that  witnesses,  by  whose  testimony  the  verdict  was 
obtained,  have  been  indicted  for  perjury  in  the 
cause.    Seeley  v.  Mavhew,  4  Bing.  561, 

Nor  where  an  indictment  for  perjury  has  been 
found  against  the  witnesses.  Pitt  v,  Parker,  2  Chit 
269. 

Unless  an  affidavit  be  produced,  that  the  imsoc- 
cessful  party  was  taken  by  surprise,  perjury  in  one 
of  the  witnesses  ia  no  ground  for  a  new  trial.  Doctor 
V.  Symonds,S  Law  J.  C.P.  1. 

A  new  trial  will  not  be  granted,  because  a  grand 
jury  have  found  a  bill  s^nst  the  successful  party 
and  others  for  a  conspinicy  to  obtain  the  reidict: 
though,  as  it  vi^as  shewn  that  the  defendant  was 
taken  by  surprise,  the  Court,  on  the  condition  of 
paying  costs,  granted  »  rule  niM,  Thurtell  r.  Beau- 
mont, 2  Law  J.  C.P.  4,  a.  c.  I  Bing.  339,  s.  o.  8  B. 
Mo.  339. 

2  Y 
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It  is  no  ground  for  a  new  trial  that  the  jadg^  who 
heard  the  cause  expressed  his  dissatisfaction  as  to 
the  verdict.  Atkim  v.  Drake,  1  M'Clel.  &  Y.  21S. 
A  new  trial  will  not  be  granted  on  the  ground  of 
contradictory  evidence  alone,  although  the  judge 
directed  the  jury  contrary  to  their  finding.  Sprague 
y.Miehen,2  Chit.i71. 

If  a  defendant  has  obtained  a  verdict  in  a  penal 
action,  the  Court  will  not  grant  a  new  trial,  on  the 
ffround  thflt  the  verdict  was  contrary  to  the  judge's 
direction,  and  founded  on  a  miatake,  if  the  jury  have 
not  misconducted  themselves.  Rantton  t.  Etteridge, 
t  Chit.  273. 

Where  a  judge  directs  the  jury,  that  they  are 
clearly  bound  to  find  a  verdict  for  one  party,  and  no 
objection  is  taken  to  the  entering  of  the  verdict  for 
that  party,  the  Court  will  not  grant  a  new  trial  upon 
the  affidavit  of  a  juryman  stating  that  the  jury  had 
not  concurred  in  auch  verdict.  SavUU  v.  Lord  Fam- 
ham,  «  M.  &  R.  216. 

Where  the  judge  on  the  trial  of  a  cause  intimates 
m  strong  opinion  in  favour  of  one  of  the  parties,  and 
that  party  omits,  in  consequence,  to  go  into  the 
whole  of  bis  case,  and  it  appeara  afterwards  that  the 
judge  was  wrong,  the  Court  will  grant  a  new  trial 
only,  and  will  not  order  a  verdict  to  be  entered  for 
the  other  party,  though  the  judge  may  have  re- 
served leave  to  enter  auch  verdict.  Latljf  FUmyng  v. 
5impM>fi,  6  Law  J.  K.B.  145,  s.c.  1  M.  &  R.  269. 

The  Court  will  not  grant  a  new  trial  on  the  g^und 
of  an  admission  by  jurymen  made  after  they  have 
separated,  though  on  the  day  of  trial.  Davis  v. 
jfay/or,  t  Chit.  268. 

If  there  should  be  any  improper  communication 
with  the  jury  before  the  trial,  or  any  attempt  to  in- 
fluence them  by  either  party,  the  Court  may  set 
sside  the  verdict,  in  case  it  should  be  given  in 
favour 'of  that  party,  although  no  objection  may 
have  been  taken  at  the  time.  Griffith  v.  Thomat,  5 
Law  J.  K.B.  126. 

The  circumatanoe  of  a  person  serving  on  a  jury, 
who  is  not  returned  upon  the  jury  process,  will  de- 
feat the  verdict ;  and  the  Court  will  grant  a  new 
trial,  if  they  see  no  reason  to  believe  that  there  has 
been  any  fraud  on  the  part  of  the  applicant.  Hex  v. 
Tremearne,  4 Law  J.  K.B.  157,  s.c. 5  B.  &  C.  254, 
S.C.  7  D.  £(R.  684. 

The  Court  will  grant  a  new  trial  on  payment  of 
costs,  where  plaintiff  has  been  nonsuited,  on  the 
ground  that  there  was  no  special  memorandum,  and 
the  writ  was  not  in  court  to  prove  the  commence- 
ment of  the  action,  and  the  cause  of  action  accrued 
after  the  firat  day  of  term.  Smith  v.  Cuff,  2  Chit. 
271. 

Where  lands  were  granted  in  the  occupation  of 
A,  who  had  been  dead  two  years  prior  to  the  grant, 
and  the  jury  having  found  that  the  intention  was  to 
grant  certain  lands,  but  that  the  words  were  not  suf- 
ficiently explicit  to  shew  the  intention  :  Held,  that 
the  verdict  was  right  Beaumont  ▼.  Field,  2  Chit. 
275. 

Executors  brought  an  action  of  troTer  to  recover 
possession  of  a  promissory  note,  which  it  was  said 
had  been  given  by  the  deceased  to  a  confidential 
female  servant,  who  claimed  it  Mdonatin  causdmortii. 
The  jury  found  a  verdict  for  the  plaintiffs.  The 
Court  would  not  grant  a  new  trial,  observing,  that  it 
requind  a  strong  case  to  rebut  a  auspicion  of  fraud, 


when  the  party,  had  access  to  keyv  and  drawers. 
Slmmt  V.  Cox,  3  Law  J.  K.  B.  44. 

Where  a  verdict  has  been  given  for  the  lessors  of 
the  plaintiff  in  ejectment,  the  Court  will  not  disturb 
the  verdict,  but  leave  the  defendant  to  bring  an 
action ;  but  if  they  aee  proper  reasons  for  it,  thej 
will  impose  conditions ;  and,  therefore,  they  di- 
rected, that  if  the  defendants  brought  an  action 
within  one  year,  the  affidavit  of  an  CHd  infirm  man 
should  be  read  in  evidence  at  the  trial.  Doe  d, 
Howard  y.  Taylor,  1  Law  J.  K.B.  39. 

(6)  Amouut  of  Damagetm 

[See  Witness.] 

No  new  trial  for  the  smallness  of  damages,  unless 
it  be  a  case  where  the  Court  have  the  means  of  see- 
ing by  figures  that  the  damages  are  too  small. 
Fayerman  v.  King,  6  Law  J.  K.B.  330. 

In  an  action  for  a  libel,  which  consisted  of  verses 
ridiculing  the  plaintiff  in  his  calling  of  a  aberiff 's 
officer,  the  judge  told  the  jury,  that  the  composition, 
being  calculated  to  render  the  plaintiff  ridiculous, 
and  to  occasion  pain  to  hia  feelings,  was  libellous. 
The  jury  aaked  if  a  shilling  would  carry  costs; 
and,  being  answered  in  the  affirmative,  returned  a 
verdict  for  the  defendant.  The  Court  granted  a 
new  trial.  Levy  v.  Milne,  5  Law  J.  C.P.  153,  s.c. 
4  Bing.  195. 

The  Court  will  not,  in  an  action  for  a  breach  of 
promise  of  marriage,  grant  a  new  trial  on  the  ground 
of  excessive  damages,  unless  they  be  so  large  as  to 
induce  the  Court  to  infer  that  the  jury  were  actuated 
by  undue  motives,  or  acted  upon  a  misconception  of 
the  facts.     Gtmgh  v.  Farr,  1  Y.  fie  J.  477. 

A  new  trial  will  not  be  granted  on  the  ground  of 
a  small  error  in  the  amount  of  damagea,  which  was 
not  communicated  to  the  judge  at  the  trial.  Bnwn 
v.  Tanner,  1  C.  fie  P.  655.  [HuUock] 

In  the  absence  of  the  jury's  conduct  being  im- 
proper, the  Court  will  not  grant  a  new  trial  where 
the  damages  recovered  are  under  20Z.  Manning  v. 
Undertoood,  1  M*CleI.  fie  Y.  266. 

The  Court  nfused  to  grant  a  new  trial,  on  the 
ground  that  the  verdict  was  against  evidence,  where 
the  damages  given  were  4/.  4i.  Brown  v.  Ray,  9 
B.  Mo.  583. 

The  jury  hsving  found  a  verdict  for  the  defendant, 
in  a  cauae  where  the  damages  sought  to  be  recovered 
were  less  than  20/.,  the  Court  refused  to  grant  a 
new  trial,  although  perjury  waa  imputed  to  the  de- 
fendant's principal  witnessw  Ingham  v.  Butter/ield, 
5  Law  J.  C.P.  107. 

Where  the  verdict  is  perverse,  the  Court  will 
grant  a  new  trial,  although  the  damages  given  for 
the  plaintiff  are  less  than  20L  Freeman  v.  Price, 
lY.  fit  J.  402. 

The  Court  will  not,  where  the  damages  are  below 
20/.,  entertain  a  motion  for  a  new  trial  in  a  Welch 
oause,  upon  the  ground  of  the  verdict  being  against 
the  evidence.    Bevan  y.  Jouet,  2  Y.  fie  J.  264. 

(e)  Againet  Evidenee, 

A  verdict  being  contrary  to  evidence,  but  conso- 
nant to  reason  and  justice,  is  no  sufficient  ground  to 
induce  the  Court  to  grant  a  new  trial.  Burton  v. 
Thompton,  2  Ken.  375,  s.  o.  2  Burr.  664. 
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The  Court  will  not  gnnt  t  new  trial  on  tbe 
ground  of  the  rerdict  being  egaiott  evidence,  wh(»re 
there  is  sufficient  proof  to  sustain  the  verdict,  inde- 
pendently of  the  facts  brought  into  court  by  the 
affidavits  in  support  of  the  spplication.  Hartm-ight 
▼.  Badham,  11  Price,  363. 

The  Court  will  not  grant  a  new  trial  on  the 
ground  that  the  verdict  is  againatthe  weight  of  evi- 
dence, where  that  verdict  is  for  the  defendant  in  a 
penal  action. 

But  an  action  bj  a  landlord,  under  the  11  Geo. 
2,  c.  19,  S.3,  for  double  the  value  of  goods  fraudu- 
lently removed  to  prevent  a  distreas,  is  not  consi- 
dered as  a  penal  action  for  the  purpose  of  the  above 
rule.  Brtwht  v.  Noaket,  6  Law  J.  K.B.  375,  s.  c,  8 
B.  &  C.  b37. 

Defendant,  according  to  one  witneas,  having  ad- 
mitted taking  *'  from  his  bankers,  or  at  Doneaater," 
and  according  to  another,  "  from  a  stranger  at  Don- 
caster  races,  for  bets  woo,"  a  30/.  bank  of  England 
note,  without  inquiring  or  taking  any  account  of  the 
number  of  the  note;  and  the  jury,  in  an  action  by 
plaintiffs,  who  bad  lost  the  note,  and  duly  pub- 
lished their  loss,  having  found  a  verdict  for  tbem, 
the  Court  granted  a  new  trial.  Snow  t.  Saddler,  S 
Bing.  610. 

The  Court  will  not  grant  a  new  trial  on  the 
ground  that  the  jury  have  undervalued  the  weight  of 
the  evidence.  DeaeU  r.  Hancock,  13  Price,  tt6, 
fl.  c.  M'Clel.  85. 

{d)  Omiuion  and  R^eetionof  Evidence,  and  Abunc$ 

of  Witneues.  ^ 

Where,  in  ejectment,  the  plaintiff  relies  on  the 
invalidity  of  a  second  marriage,  by  reason  of  a 
former  marriage  by  licence,  one  of  the  parties  being 
a  minor,  and  defendant  has  notice  that  the  question 
intended  to  be  raised  is,  whether  the  firat  marriage 
was  with  consent  of  the  minor's  parent,  it  lies  upon 
defendant  to  disprove  consent  And  the  Court  will 
not  grant  a  new  trial  to  let  in  evidence  negativing 
such  consent,  where  that  evidence  might  have  been 
produced  at  the  firat  trial.  Doe  d.  Jamet  v.  Price, 
6  Law  J.  K.B.  1 57,  s.  c.  1  M.  &  R:  683. 

The  Court  will  not  grant  a  new  trial,  because  evi- 
dence was  inadvertently  omitted  to  be  produced,  if 
it  were  such  as  a  prudent  and  reasonable  man  would 
have  provided  for  at  the  trial.  Doe  d,  Howard  r, 
Taylor,  1  Law  J.  K.B.  39. 

The  Court  will  not  grant  a  new  trial  on  the 
ground  that  evidence  has  been  improperly  received, 
provided  they  be  satisfied — 

1.  With  the  verdict ; 

2.  That  the  evidence  was  not  material  to  the  issue ; 

3.  That  it  was  not  relied  upon  in  the  courae  of  the 
trial ;  and, 

^  4.  That  it  could  not,  within  any  reasonable  pos- 
sibility, have  had  any  influence  on  the  minds  of  the 
jury.     The  King  v.  Ranuden,  4  Law  J.  M.C.  133. 

A  new  trial  of  an  issue  will  not  be  granted, 
merely  because,  on  the  former  trial,  evidence  was 
rejected,  which  ought  to  have  been  received.  Barker 
y.  Ray,  t  Rusi.  6S, 

Where  a  witness,  called  for  the  defendant  at  the 
trial,  was  rejected  on  the  ground  of  his  being  inte- 
rested, he  having  refused  to  release  his  interest ; 
and  he  afterwards  swore  that  be  bad  not  underatood 
the  meaning  of  the  question  pnt  to  him,  and  was 


ready  then  to  release,  but  there  was  no  affidavit  of 
merits, — the  Court  refused  to  grant  a  new  trial.  Kel' 
Un  V.  Bennett,  5  Law  J.  C.P.  140,  s.c.  4  Bing.  171. 

The  Court  will  not  grant  a  new  trial,  even  on 
payment  of  costs,  to  a  party  who  has  been  unsuc- 
cessful because  be  was  not  prepared  with  an  attest- 
ing witness,  in  a  case  wherein  he  erroneously 
thought  the  attendance  of  that  witness  was  not  neces- 
sary. Doe  d,  Sawbridge  v.  Morley,  6  Law  J.  K.B. 
334. 

When  a  party  has  once  taken  his  chance  before  a 
jury,  the  Court  will  not  afterwards  grant  him  a  new 
trial,  on  the  ground  that  a  material  witness  was  ab- 
sent, although  it  is  shewn  that  an  attempt  was  made 
to  serve  him  with  a  subpoena,  unless  it  be  also 
shewn  that  a  prudent  man  could  not  have  found 
him ;  but  if  they  aee  that  the  verdict  would  haye 
been  materially  altered  by  that  evidence,  then  they 
will  compel  the  opposite  party  to  refer  all  matten  in 
dispute.     Beard  v.  Bennett,  1  Law  J.  K.B.  126. 

The  omitting  to  call  a  witness,  who  could  have 
proved  a  material  fact,  no  ground  for  a  new  trial. 
RusseW*  case,  1  Law  J.  K.B.  5. 

The  Court  will  not  grant  a  new  trial  because  m 
witness,  who  was  subpoenaed,  was  not  called,  from 
the  ciroumstance  of  its  not  being  known  that  she 
could  prove  a  material  fact.  Abbott  v.  Young,  1  Law 
J.  K.B.  40. 

The  Court  will  not  grant  a  new  trial  when  an 
executor  has  obtained  a  verdict,  on  the  ground  of 
the  absence  of  material  evidence.  White  v.  Gesi- 
pertx,  1  Law  J.  K.B.  52. 

The  Court  will  not  grant  a  new  trial,  on  the  ground 
that  witnesses  were  not  examined  by  oouosel  ac- 
cording to  the  request  ^f  the  attorney.  Hall  r. 
Stothard,  9  Chit.  267. 

Where  a  witness  had  committed  an  error  on  his 
examination,  the  Court  refused  to  grant  a  new  trial, 
on  the  ground  that  the  confusion  in  his  evidence  bad 
arisen  from  a  sudden  attack  of  a  paralytic  affection* 
Richard  r.  Hammond,  M'Clel.  179. 

(tf)  Surpriie, 

A  new  trial  refused  where  the  plaintiff  applied  on 
affidavits  atating  that  the  defendant's  witnesses 
swore  falsely  to  an  acknowledgment  by  the  plaintiff, 
and  that  be  had  received  money  of  the  defendant, 
and  imputing  perjury,  in  that  and  other  respects,  to 
the  defendant's  witnesses.  Harritan  v.  Harriaon,  9 
Price,  89. 

The  Court  refused  a  rule  for  a  new  trial,  on  the 
ground  that  a  witness  had  proved  a  fact  which  the 
other  party  did  not  expect,  and  who,  consequently, 
was  not  cross-examined,  or  was  any  evidence  given 
to  contradict  him.     Bell  y.  Thmnpson,  2  Chit.  194. 

In  an  action  on  a  warranty  of  a  horse,  it  is  no 
ground  for  a  new  trial,  that  the  defendant  was  taken 
by  surprise  by  the  proof  of  a  particular  kind  of  un- 
soundness, of  which  he  had  no  previous  notice. 
Atterbury  v.  Fairmanor,  1  Law  J.  C.P.  63. 

Where  the  defendant  makes  an  affidavit  of  sur- 
prise, the  Court  will  grant  a  new  trial,  on  the  terms 
of  his  bringing  the  money  into  court,  and  that  jud|^ 
ment  should  be  given  of  the  term,  in  case  plaintiff 
again  obtained  a^  verdict,  and  that  defendant  should 
forthwith  pay  Uie  costs  of  the  former  trial,  and  of 
his  application.     Greatwood  y.  9imt,  2  Chit*  269. 
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(/)  Mitdireetion, 

W'bere  trespus  is  brought  whicb  inroWes  a  <)ue8- 
tion  of  right  to  land,  although  evidence  of  acU  of 
ownenhip,  &<%,  he  given  on  both  sides,  if  the  judge 
wbo  tried  the  ctuse  should  consider  that  the  te«ti> 
monjr  on  either  side  preponderstes,  and  so  direct  the 
jury,  the  opposite  party  is  not  bound  by  the  verdict, 
and  the  Court  will  grant  a  new  trifil.  Cooke  r. 
Green,  11  Price,  730. 

A  new  trial  will  not  be  granted,  merely  because 
the  jndge  made  to  the  jury  an  inaccurate  representa- 
tion of  the  effect  of  the  defendant's  answers.  Barker 
V-  Ray,  t  Rass,  63. 

Objectionable  expressions  used  by  a  judge  in  his 
direction  to  the  jury,  are  no  ground  for  a  new  trial, 
if  they  substantially  lead  to  a  just  conclusion.  G(m- 
coyne  y.  Smith,  1  M'Clel.  &  Y.  338. 

The  Court  refused  to  grant  a  new  trial,  on  the 
ground  of  a  misdirection,  where  the  judge  directed 
the  plaintiff's  counsel  to  call  a  witneM  ;  saying,  if 
be  did  not,  he  would  nonsuit,  and  upon  his  being 
called,  did  nonsuit,  there  then  not  being  sufficient 
evidence  to  go  to  the  jury, — in  which  the  counsel 
•squiesced.    Elstoorthy  t.  Bird,  M*Clel.  69. 

Where,  in  an  action  of  replevin  for  taking  the 
plaintiff's  cattle,  the  defendant  avowed  the  taking, 
alleging  that  the  cattle  were  damage  feasant  on  his 
■oil  and  freehold ;  and  the  plaintiff  claimed  under  I S, 
who  had  a  manor  in  the  parish  of  A,  and  the  defen- 
dant had  a  manor  in  the  adjoining  parish  of  B,  and 
I  S  had  immemorially  exercised  acts  of  ownership 
over  the  locus  in  quo,  and  the  defendant  had  also  ex- 
ercised such  acts,  but  not  to  so  great  an  extent  as 
I S,  and  an  act  of  parliament  was  passed  for  the  en- 
closure of  waste  land  in  A,  in  which  I  S  was 
stated  to  be  the  owner  of  A  ;  but  no  mention  was 
made  in  the  act  of  the  parish  of  B,  nor  of  any  claim 
of  I S  in  respect  of  property  there ;  and  by  an  adju- 
dication of  the  quarter  sessions  under  the  act,  the 
locui  in  quo  was  found  to  be  in  the  parish  of  B,  and 
the  judge  leA  it  to  the  jury  to  say,  whether  it  was 
in  1  S  or  the  defendant :  Held,  that  it  was  properly 
left,  and,  they  having  found  a  verdict  for  the  defen- 
dant, the  Conrt  refused  to  disturb  it,  although  it 
was  insisted,  that  it  should  have  been  left  to  them 
to  say,  whether  the  parishes  and  manors  were  co- 
extensive and  conterminous,  and  as  there  was  no 
mention  in  the  inclosure  act  for  the  parish  of  A  of 
I  S  having  any  property  in  the  adjoining  parish  of 
i),  it  was  sufficient  to  warrant  the  jury  to  infer  that 
the  manor  of  I  S  did  not  extend  into  the  latter 
pariah.    Letter  v.  Kemp,  9  B.  Mo.  85. 

(B)  Motion  for. 

The  notice  formerly  required  to  be  given  to  the 
judge  who  tried  the  cause,  two  days  before  moving 
for  a  new  trial,  is  now  dispensed  with.  Ruthven  v. 
Broum,  5  Law  J.  C.P.  54. 

Applications  for  new  trials  arising  out  of  issues 
from  the  equity  side  of  the  Exchequer,  need  not  be 
made  within  the  four  first  days  of  the  succeeding 
term,  since  it  will  suffice  if  they  be  made  at  any  time 
during  that  term  ;  and  before  such  an  application  is 
made  to  the  Court,  a  motion  should  be  made  to  the 
Chief  Baron  sitting  in  equity.  Pulley  v.  Hilton,  11 
Price,  380. 


Previous  to  the  application  for  a  new  trial  of  an 
action  tried  in  the  Great  Seasions  in  Wales,  the 
transcript  of  the  record  ought  to  be  transmitted  from 
the  inferior  to  the  superior  court.  The  5  Gea  4w 
c.  8,  which  authorises  this  removal,  leaves  the  costs 
of  the  application  in  the  discretion  of  the  Court 
above.     Tyton  y.  Thomtu,  1  M-Clel.  &  Y.  119. 

Affidavits  in  support  of  a  motion  for  a  new  trial 
in  criminal  or  civil  cases,  must  be  made  before  the 
expiration  bf  the  fint  four  days  of  the  term  follow- 
ing the  trial,  if  the  cause  be  tried  in  vacation ;  and 
before  the  expiration  of  the  first  four  days  after  tho 
returning  of  kiitringat,  if  the  cause  be  tried  in  term, 
without  the  special  permission  of  the  Court  for  that 
purpose.  Reg.Gen.3B.&C.176;  4D.&R.836. 

The  Conrt  will  not  grant  a  motion  for  a  new  trisi, 
when  a  bill  of  exceptions  has  been  tendered,  unless 
the  bill  of  exceptions  be  first  abandoned.  Doe  d* 
Roberts  v.  Roberts,  t  Chit  372. 

A  motion  in  arrest  of  judgment  divests  the  party 
of  his  right  to  move  for  a  new  trial.  Philpot  y.  Page, 

4  B.  &  C.  160.  S.0.6  D.  &  R.  «81. 

Where  the  judge,  on  the  trial  of  an  issue  frnni 
Chancery,  gave  leave  to  move,  the  motion  for  a  new 
trial  may  be  made  in  the  Court  of  King's  Bench. 
Holworlhy  v.  Richards,  2  Chit  270. 

But  held,  that  applications  for  new  trials  arising 
out  of  an  issue  directed  by  the  Lord  Chancellor,  mutt 
he  made  in  Chsncery,  and  not  in  the  court  of  law 
to  which  it  was  sent.   Stone  v.  Marsh,  8  D.  &  R.  71. 

A  motion  for  a  new  trial  cannot  be  made  in  cri- 
minal cases,  unless  the  defendant  is  present  in  court, 
although  tfa6  counsel  for  the  prosecution  consent. 
Rex  v.  FUld,  2  D  &  R.  46. 

After  conviction  for  a  misdemeanor,  a  new  trial 
osnnot  be  moved  for,  till  the  defendant  is  personally 
in  court ;  nor  will  his  confinement  under  civil  pro- 
cess excuse  him  from  the  rule.  Rex  v.  HoUingbemi, 

5  Law  J.  K.B.  ft6,  s.  e.  4  B.  &  C.  329,  s.  c.  6  t>. 

6  R.  345. 

On  motion  for  a  new  trial,  affidavits  impugnmg 
the  integrity  of  the  jory  t  u-e  not  admissible.  Hart- 
vfright  V.  Badham,  11  Price,  383. 

A  rule  for  a  new  trisl  cannot  be  amended,  by 
providing  that  the  action  shall  not  abate  by  the 
death  of  a  part^,  where  a  surety  has  previously  en- 
tered into  a  bond,  for  payment  of  the  damages  snd 
costs  of  the  second  trial.  Lcpet  v.  De  Tutet,  8 
Taunt.  712. 

(C)  Costs. 

A  defendant  having  obtained  a  verdict,  the 
Court,  on  the  ground  that  it  was  against  evidence, 
granted  a  new  trial,  and  ordered  that  the  costs  of 
the  former  trial  should  abide  the  event  of  the  se- 
cond ;  and  on  that  trial  the  plaintiff  obtained  a  ver- 
dict :  Held,  that  he  was  only  entitled  to  the  costs 
of  the  second  trial.     Brown  v.  Boyn,  5  B.  Mo.  309. 

Where  the  plaintiff  obtained  a  verdict  on  the  first 
trial,  and  the  defendant  on  the  second,  through  a 
misdirection  of  the  judge,  and  on  the  third  on  the 
merits ;  and  the  costs  of  the  first  were  to  abide  the 
event  of  the  second ;  and  nothing  was  said  about  the 
costs  of  the  second  :  Held,  that  the  defendant  might 
have  the  option  of  taking  the  costs  of  the  first  or  se- 
cond, and  also  the  costs  of  the  third }  but.  that  if  he 
took  the  costs  of  the  second,  the  plaintiff  should  be 
entitled  to  the  costs  of  the  first.    Body  y«  Esdmk, 
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S  Ixw  J.  C.P.  9fO,  a.  c.  3  Bii>g.l74,  8.  e.  10  B.  Mo. 
569. 

A  cause  ia  torii^d  into  &  specitil  case  for  tbe  opi- 
nion of  tbe  Coart,  who,  in  conseqnence  of  the  de- 
fective manner  in  which  the  case  ia  stated,  direct  a 
new  trial  to  be  had  between  the  parties.  At  the 
time  of  the  trial,  the  canse  is  referred,  and  daroages 
awarded  to  tbe  plaintiff.  He  is  not  entitled  to  the 
rmti  of  the  first  trial.  Summers  r.  Formeby,  1  Law  J. 
K.B.  34,  B.C.  1  B.&C.  100. 

An  attorney,  imagining  that  the  two  causes  abore 
his  own  would  take  up  some  time,  left  the  Court  at 
the  assize.  On  his  return,  the  tenant  had  been  called 
to  confess  lease,  entry,  and  ouster.  It  was  not  sworn 
that  counsel  bad  been  instructed.  The  Court  granted 
a  new  trial,  on  the  attorn ev  paying  the  costs  out  of 
his  own  pocket.     Doe  y.  Hoe,  1  Law  J.  K.B.  154. 

A  new  trial  waS  granted,  and  the  attorney  ordered 
to  pay  the  costs,  where  it  appeared  that  the  attor- 
ney, at  the  trial  of  tbe  cause,  contradicted  the  testi- 
mony given  by  one  of  the  defendant's  witnesses, 
W-bo  bad  sworn  that  he  never  had  had  any  conver- 
sation with  the  former  on  tbe  subject  in  question,  by 
positively  stating  that  he  had,  and  what  the  conver- 
sation was ;  in  consequence  of  which  the  defen- 
dant's witness  was  committed  for  perjury,  but  was 
tftenrards  discharged,  on  the  attorney  stating  tbe 
next  day,  that  he  might  have  mistaken  tbe  person  of 
the  witness  for  that  of  bis  brother.  Truhody  v. 
Brain,  9  Price,  76. 

Where  tbe  verdict  of  a  jury  is  perverse,  the  Court 
will  grant  a  new  trial,  on  the  terms  that  the  costs 
shall  abi^  the  event.  Hodg$on  v.  Barrii,  8  Chit. 
f68. 


NEXT  OF  KIN. 
[See  Parties  to  Suits,  and  Will.] 


NON  PROS. 
[See  Judgment.] 


NONSUIT. 

There  may  be  a  nonsuit  after  a  plea  of  tender. 
Andenon  v.  ShatB,  $  C .  &  P.  85.  [Best] 

In  an  action  against  several  joint  defendants,  if 
one  of  them  have  a  verdict,  the  plaintiff  cannot  be 
nonsuited  as  to  the  others.  Revett  v.  Browne,  6 
Law  J.  C.P.  194,  s.  c.  5  Bing.  7,  8.0.  2  M.  &  P.  1«. 

A  plaintiff  may  elect  to  be  nonsuited  in  prefer- 
ence to  having  a  verdict  against  him,  though  the 
action  be  against  two  defendants,  one  of  whom  has 
suffered  judgment  by  default.  Murphy  v.  Donlan,  4 
Law  J.  K.B.  134,  s.  o.  5  B.  &  C.  178,  s.  c.  7  D.  &  R. 
619. 

Where  tbe  defendant  carries  down  the  record,  the 
plaintiff  cannot  claim,  as  a  right,  to  be  nonsuited; 
and  if  be  fail  in  establishing  bis  case,  a  verdict  must 
pass  against  him.  Mann  v.  Lovejoy,  4  Law  J.  K.B. 
172. 

A  plaintiff  cannot  be  nonsuited  without  bis  con- 
sent, where  the  question  depends  on  the  evidence 
giren  by  him. 

The  Court  will  set  aside  a  nonsuit  on  tbe  ground 
of  non-assent,  although  tbe  plaintiff*s  ccuosel  did 


not  expressly  object  to  it  Ward  v.  Mason,  9  Price, 
291. 

Unless  tbe  judge  at  the  trial  gives  tbe  defendant 
leave  to  move  to  enter  a  nonsuit,  be  cannot  do  so, 
but  he  may  move  for  a  new  trial.  Gates  v.  Ryan,  9 
Chit.  271. 

The  Court  will  not  permit  a  nonsuit  tb  be  entered 
upon  a  valid  legal  objection  taken  at  the  trial,  but 
not  reserved  by  tbe  judge  who  tried  tbe  cause. 
Matthews  v.  Smith,  2  Y.  &  J.  426. 

Tbe  Court  will  not,  at  the  instance  of  the  plain- 
tiff, aubstitute  a  nonsuit  for  a  verdict  against  him. 
Brain  v.  HartiVf  4  Law  J.  K.B.  188. 

When  a  defendant  has  obtained  a  verdict,  the 
Court  will,  in  its  discretion,  order  a  nonsuit  to  be 
entered,  so  as  to  enable  tbe  plaintiff  to  bring  another 
action.  Hodgson  v.  Farster,  1  Law  J.  K.B.S5,  s.c. 
1  B.  &  C.  110,  s.  c.  2  D.  &  R.  222. 

The  Court  will  set  aside  a  nonsuit,  and  give  sum- 
mary redress,  where  the  ordinary  course  of  practice 
has  been  rendered  subservient  to  the  promotion  of 
nnjust  designs.     Cross  v.  Cross,  2  Ken.  65. 

Tbe  Court  will  not  set  aside  a  nonsuit,  and  grant 
a  new  trial  on  the  ground  of  surprise,  unless  they  see 
that  new  facts  can  be  spoken  to  by  other  competent 
witnesses.    Andrews  v.  Mercer,  1  Law  J.  K.B.  78. 


NOTICE  OF  ACTION. 
[See  Justice  op  Peace.] 


NUISANCE. 
[See  Lights.] 

(A)  What. 

(B)  Informations  and  Indictments  for. 

(C)  Action  for. 

(D)  Abatement  and  Removal. 


(A)  What. 
[See  po€t,  B.] 

An  encroacbment  on  the  banks  of  a  navigable 
river  is  not  necessarily  a  nuisance;  but  the  jury 
ought,  on  tbe  facts  of  toe  case,  to  say  whether  the 
puolic  are  in  any  way  inconvenienced  ;  for,  if  they 
are  not,  then  it  is  not  a  nuisance.  Bex  v.  Shepard, 
1  Law  J.  K.B.  45. 

That  which  is  not  a  nuisance  at  tbe  time  it  is 
done,  cannot  become  so  by  length  of  time. 

It  was  proved  that  two  batts  or  heaps  of  stones, 
made  use  of  in  throwing  and  landing  nets,  had  been 
used  in  the  Tweed  time  before  the  memory  of  man  ; 
and  although  they  were  admitted  (o  be  nuisances 
now,  yet  the  Court  could  not  presume  that  they 
were  so  at  tbe  time  of  tbe  erection,  but  on  tbe  con- 
trary, intimated  an  opinion,  that  the  presumption 
ought  to  be,  that  at  first  tiiey  were  not  nuisances. 
Rex  V.  Bell,  1  Law  J.  K.B.  42. 

If  a  party  net  up  a  noxious  trade,  remote  from 
habitatioos  and  public  roads,  and  after  that  new 
houses  are  built,  and  new  roads  constructed  near  it, 
the  party  may  continue  his  trade,  although  it  be  a 
nuisance  to  persons  inhabiting  such  houses,  or  pass- 
ing along  such  roads.  Rex  v.  Crois,  2  C.  &  P.  483. 
[Abbott] 
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(6)  Informations  and  Indictments  for. 

The  Court  will  not  grant  an  information  against  a 
party  for  a  nuisance,  unless  it  be  sbewn  that  he  has 
had  notice  to  abate  it.     Rex  v.  Green ,  1  Ken.  S79. 

It'  the  prosecutor  move  to  quash  an  information 
for  a  nuisance,  the  Court  will  not  listen  to  the  ap- 
plication without  an  atiidnvit  that  the  nuisance  is 
abated.     Rex  v,  StankJieUi,  1  Law  J.  K.B.  Wt, 

The  compliance  of  a  party  convicted  of  a  nuisance 
with  the  prosecutor's  proposal  for  payment  of  costs 
goes  in  mitigation  of  a  fine.  Res  v.  Grey^  2  Ken.  307. 

To  suppoit  an  indictment  for  a  nuisance,  it  is  not 
necessary  that  the  smella  produced  by  it  should  be 
injurious  to  health,  iiis  sufficient  if  they  be  ofl'ensive 
to  the  senses.  Rex  v.  iV«f7,  X  C.  &  P.  485.  [Abbott] 

If,  by  a  private  act  of  parliament,  all  houses  for 
the  slaughtering  of  horses  within  one  Uiousand  yards 
of  a  certain  workhouse,  are  to  be  deemed  public 
nuisances  snd  removed  ;  but  if  they  existed  before 
the  act,  the  owners  are  to  receive  a  compensation  : 
Held,  that  if  an  indictment  be  framed  at  common 
law  with  counts  on  that  act,  the  defendant  may  be 
convicted  if  he  so  carried  on  the  trade  as  to  make  it 
a  public  nuisance,  and  that  he  is  not  then  entitled  to 
any  compensation.  Rex  y.  WaiU,  2  C.  &  P.  486. 
'    [Abbott] 

The  obstruction  of  the  freedom  of  passsge,  in  a 
port,  or  a  public  navigable  river,  is  primA  J'aeU  a 
nuisance,  and  as  such  is  properly  the  subject  of  in- 
dictment. 

A  writocf  quod  damnum,  and  licence  thereupon  to 
erect  that  «^hicb  causes  the  obstruction,  will  be  no 
bar  to  such  indictment ;  but  the  jury  have  a  right, 
notwithstsnding  this  licence,  to  exercise  their  judg- 
ment in  declaring  whether  it  be  a  public  nuisance. 

Upon  the  trial  of  an  indictment  for  a  nuisance  in 
a  navigable  river,  by  erecting  staitbs  there  for  load- 
ing ships  with  coals,  the  jury  were  dirt*cted  by  the 
learned  judge  to  acquit  the  defendants  if  they 
thought  that  the  abridgment  of  the  right  of  passage 
occasioned  by  the  erections  was  for  a  public  purpose, 
and  produced  a  public  benefit,  and  if  the  erections 
were  in  a  reasonable  situation,  and  a  reasonable 
space  was  left  for  the  passage  of  vessels  on  the  river ; 
snd  he  pointed  out  to  the  jury,  thst  by  means  of  the 
staiths  coals  were  supplied  at  a  cheaper  rate,  and  in 
a  better  condition  than  they  otherwise  would  be, 
which  was  a  public  benefit:  Held,  by  Bayley  and 
Holroyd.  Js.,  that  this  direction  was  proper.  Lord 
Tenterden.  C.  J.  diss.  Rex  v.  Ruuell,  5  Law  J. 
M.C.  80,  s.  c.  6  B.  &  C.  566. 

On  an  indictment  for  a  nuisance  in  the  highway, 
at  the  insunce  of  the  surveyors,  a  question  arose 
whether  they  were  properly  described  under  the 
statute  W.  3,  as  it  did  not  statf  that  the  prosecutor 
was  the  party  injured,or  a  peace  officer, — the  Court, 
upon  an  affidavit  that  the  prosecutors  were  the  iur- 
veyon,  granted  a  rule  niti  to  pay  the  prosecutor  his 
costs.     Rex  V.  Smith,  1  Ken.  378. 

(C)  Action  for. 

The  defendant's  landlord  defended  an  action  for  a 
nuisance,  and  the  defendant  was  told  that  he  need 
not  attend  at  the  trial ;  the  attorney  employed  by  the 
landlord  entered  into  a  consent  rule  to  abate  the 
nuisance  without  the  consent,  and  against  the  direc- 
tions of  the  defendant.    But  the  Court,  upon  strong 


affidavits  to  shew  that  the  grievance  complained  of 
was  no  nuisance,  set  aside  an  attachment  which  had 
been  issued  on  the  consent  rule,  and  granted  a  new 
trial.     Bodington  v.  Harrit,  1  Bing.  187. 

A  stream  of  water  is  puhlici  juris,  Whoerer  ap- 
propriates it  to  his  own  use,  has  an  interest  in  it  no 
farther  than  he  is  accustomed  beneficially  to  make 
use  of  it,  and  he  cannot  complain  of  any  thing  done 
to  the  water  by  another  peison  which  does  not  pre- 
judice his  prior  right. 

Hence,  the  Court  held,  that  the  erection  of  a 
pentstock,  which  caused  a  atream  of  water  to  flow 
more  rapidly  thau  it  had  been  accuatomed  to  do,  was 
not  any  injury  to  the  man  through  whose  premises 
the  stream  afterwards  ran,  and  whose  lands  were  not 
injured  by  it  WiUiam$  v.  Morlaud,  2  Law  J.  K.B. 
191,  a.  c.  S  B.  &  C.  910,  s.  c  4  D.  &  H.  583. 

A  notice  to  remove  a  nuisance,  lefk  at  the  pre- 
mises, is  sufficient  to  charge  a  subsequent  occupier, 
sinre  a  person  who  takes  premises  upon  which  a 
nuissnce  exists  and  continues,  takes  them  subject 
to  all  the  restrictions  imposetl  upon  his  predecessors 
by  the  receipt  of  such  notice.  Saimou  v.  Bendey, 
1R.&M.189.  [Abbott] 

Any  (the  lesst)  special  damage  is  sufficient,  to 
"  enable  the  party  injured   to  maintain  his  sctioa 
against  the  obstructor  of  a  public  highway.  Greusley 
▼.  CodLiug,  5  Law  J.  C.P.  S62,  s.  c. «  Bing.  S63. 

(D)  Abatement  and  Removal. 

When  persons,  having  been  convicted  of  •  nni- 
sance,  in  not  having  an  apparatus  for  consuming  the 
«noke  of  their  engines,  undertake  to  abate  it,  the 
Court  will  make  a  rule  for  a  barrister  occasionally  to 
inapect  the  premises,  and  report  to  them  whether  the 
nuiaanre  continues  abated.  Rex  v.  Simondt,  t  Law 
J.  K.H.39. 

A  stack  of  chimnies  belonging  to  a  bouse  doss 
to  a  highway,  which,  by  reason  of  a  fire,  were  in 
immediate  danger  of  falling  on  the  highway,  were 
thrown  down  by  some  firemen  :  Held,  that  they 
were  justified  in  so  doing,  snd  were  not  snswersble 
for  damages  unavoidably  done  to  an  adjoining  honss 
of  a  third  person.  Dewey  v.  White,  1  M.  £(  M.  5& 
[Best] 


OFFICE  AND  OFFICER. 

[See  Army,  Churchwarden  and  Overseer,  and 
Clerk  of  the  Peace.] 

A  collector  of  ratea  for  the  repair  of  a  highway, 
is  a  parish  officer  within  the  meaning  of  the  11  W. 
3.     Rei  V.  Dat;{>j,  1  Ken.  3%9. 

The  offices  of  capital  burgess  and  town  clerk  are 
incompatible.     Rex  v.  Bond,  6  D.  &  R.  333. 

The  statute  1  Eiix.  does  not  preclude  bishops 
from  granting  ancient  offices  with  the  ancient  fees 
annexed.  TreUtwney  v.  Bithopof'  Wiuehester,  1  Ken. 
ie56.  s.  c.  1  Burr.  il9. 

An  sssfgnmentofall  offices  which  A  might  acquire 
is  legal,  and  it  will  be  construed  to  mean  such  offices 
as  may  be  legally  assigned.  The  office,  however,  of 
private  secretary  does  not  come  within  the  meaning 
of  the  5  &  6  £dw.  6.  Harrington  v.  Kloprogge,  t 
Chit.  475  ;  and  see  Palmer  v.  Bate,  2  B.  &  B.  673, 
8.  c.  6  B.  Mu.  38,  n« 

The  Court  granted  a  quo  warranto  against  the  de- 
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fendant,  wbo  had  purchased  an  office  in  a  coart  leet, 
contrary  to  the  6  &  6  Edw.  6.  Kex  v.  Aythorp,  t 
Ken.  17. 

The  49  Geo.  S,  c.  126,  prohibiting  the  sale  of 
offices  by  the  East  India  Company,  applies  only  to 
their  public  offices,  and  not  to  the  commanders  of 
their  ships.  "Richardum  r.  MtUish,  2  Bing.  S5S, 
8.  c.  1  C.  &  P.  24. 

A,  who  held  an  office  for  life,  of  B,  agreed  with 
C  to  procure  him  the  appointment,  and  resign  if  he 
would  allow  him  one  moiety  of  the  profits.  A  re- 
signed, and  C  was  appointed  ;  and  executed  the 
deed  to  that  effect,  without  the  knowledge  of  B : 
Held,  in  an  action  on  the  deed  by  A  against  C  for 
half  the  profits,  that  it  was  a  fraud  on  B.  and  there- 
fore illegal.  Waldo  r.  Marthu  4  B.  &  C.  319,  s.  c. 
6  D.  &  R.  364. 

Where  the  plaintiff  filed  his  bill  for  an  account 
of  the  captain's  profits  of  a  voyage  to  India,  in  one 
of  the  company's  ships,  to  a  share  of  which  the 
plaintiff  was  entitled  under  an  agreement  with  the 
captain,  and  it  was  alleged  by  the  captain's  execu- 
tors that  the  agreement  was  made  in  consideration 
of  tlie  plaintiff  having  procured  for  the  captain  the 
command  of  the  ship  : — an  issue  was  directed  to 
Ascertain  the  consideration,  reserving  the  question, 
whether  such  an  agreement  would  or  not  be  void. 
Money  T.  MaeUod,  2  S.  &  S.  301. 

Sembfe,  the  Court  will  uke  notice  of  the  duration 
of  an  office,  which  under  statute  has  continuance 
for  a  limited  period  only,  without  the  same  being 
specially  pleaded.  Leadley  v.  Evanst  2  Law  J. 
C.P.  108,  s.  c.  2  Bing.  32,  s.  c.  9  B.  Mo.  102. 

The  Act  of  Uniformity  requires  the  oath  to  be 
subscribed  as  soon  as  possible. 

The  omission  to  take  the  oath,  according  to  the 
Act  of  Uniformity,  vacates  an  office  without  judicial 
•entenre  being  pronounced,  it  being  ipio  facto. 
Cate  oj  Qiuent  Coliege,  Camhridget  1  Jac.  4.5-6. 

A  person  duly  elected  churchwarden  by  his  parish, 
will  be  compelled  to  take  the  oath  of  office.  Cooper 
▼.  AiiHUtt,  3  Phil  165. 

The  sub-seneschal  or  under-steward  to  the  corpo- 
ration of  Graveftend,  has  not  the  power  to  appoint  a 
deputy  to  perform  the  duties  of  his  office.  Rex  v. 
Mayor  of  Gravesend,  1  Law  J.  K.B.  94,  s.  c.  2  B. 
&  C.  602,  s.  c.  4  D.  &  R.  1 17. 

The  office  of  parish  clerk  is  a  temporal  office ; 
and  a  mandamua  lies  to  compel  a  restoration  to  it, 
where  there  has  been  a  removal  without  sufficient 
cause. 

The  cause  insisted  upon  to  justify  removal  or 
■tispension,  may  be  stated  upon  the  return  to  the 
jnandamuB.  The  Court  will  not  decide  it  upon  affi- 
davit.    Res  r,  Davies,  5  Law  J.  M.C.  46. 


OUTLAWRY. 

(A)  Procef.dings. 
(6)  Reversal. 

(C)  Pleadings. 

(D)  Effect  OF. 


(A)  Proceedings. 

In  process  of  outlawry,  it  is  sufficient  that  the 
four  da^s  of  exaction  happen  between  the  teste  and 
the  return  of  the  exigent,  although  some  of  those 


days  were  prior  in  time  to  the  day  on  which  the 
eiigent  actually  issued. 

An  aUoratur  exigent  may  be  issued,  tested  on  the 
preceding  general  exaction  day. 

The  third  proclamation  must  be  made  at  least  one 
month  before  the  ^uinto  exaetus. 

It  U  doubtful,  if  a  proclamatfon  has  actually  been 
made,  but  not  at  a  proper  time,  in  consequence  of 
which  the  outlawry  is  reversed,  whether  the  Court 
can  consider  it  as  not  being  any  proclamation  at  all, 
and  direct  the  defendant  to  pot  in  bail  to  satisfy  the 
condemnation.  Taylor  v.  Watm,  2  Law  J.  K.B. 
37,  s.  c.  f  B.  &  C.  i563,  s.  c.  3  D.  &  R.  573. 

It  appears  that  unless  the  writ  of  proclamation 
upon  an  outlawry  be  in  conformity  with,  and  framed 
as  prescribed  by  the  31  Elis.  c.  3,  s.  1,  it  is  unavail* 
able. 

In  outlawry  the  demand  of  the  defendant  will  be 
irregular,  unleas  the  sheriff  has  the  writ  of  exigent 
in  his  hands  at  the  time  it  is  made.  Volet  v.  Watert, 
3  D.  &  R.  5b. 

The  third  proclamation  in  an  outlawry,  was  made 
at  the  door  of  the  church  belonging  to  the  pariah  in 
which  the  defendant  was  described  to  live,  in  the 
bond  on  which  the  action  was  brought.  The  place 
where  he  actually  resided,  at  the  time  the  exigent 
was  awarded,  was  at  a  great  distance  from  that 
church,  but  in  the  same  county.  The  Court  reversed 
the  outlawry,  on  the  defendant  putting  in  bail  to 
pay  the  condemnation  money.  Rayer  v.  Cook,  3 
Law  J.  K.B.  74,  s.  c.  3  B.  &  C.  529,  s.  c.  5  D.  & 
R.  302. 

On  proceedings  by  original,  to  induce  the  jury  to 
presume  that  the  defendant  went  out  of  the  country 
to  avoid  the  outlawry,  it  need  only  be  proved, 
that,  instead  of  giving  bail,  be  evaded  the  officer 
and  went  abroad  ;  but,  if  the  proceedings  had  been 
by  bill,  a  different  rule  would  have  obtained.  Brvan 
T.  Wagitaff,  2  C.  &  P.  125,  s.  c.  1  R.  &  M.  329. 
[Abbott] 

A  departure  from  the  realm  before  the  award  of 
the  exigent,  though  for  the  express  purpose  and  in- 
tent of  defeating  the  creditor,  will  not  justify  a 
proceeding  to  outlawry.  Bryan  v.  Wagstajf',  4  Law 
J.  K.B.  173,  a.  c.  5  B.  &  t.  314,  s.  c.8  D.  &  R. 
208. 

As  an  outlawry  can  be  only  prosecuted  where  the 
party  proceeded  against  absconds,  or  cannot  be 
found,  if  it  appear  that  he  was  in  prison  at  the  time 
the  several  processes  were  sued  out,  and  that  the 
plaintiff  was  cognizant  of  that  fact,  the  outlawry  is 
irregular.  James  v.  Jenkim,  3  Law  J.  C.P.  2,  s.  c. 
9  B.  Mo.  589. 

(B)  Reversal. 

The  Court  will  not  relieve  an  outlaw,  in  a  sum- 
mary way,  unless  he  appears,  or  will  forward  the 
the  plaintiff's  action.  Therefore,  where  a  writ  of 
cap.  ad  retp.,  with  an  ae  etiam  on  promises,  was 
issued  by  the  plaintiffs  against  A,  resident,  and  B, 
a  foreigner,  not  resident  in  this  country,  whereupon 
A  waa  arrested,  and  put  in  bail,  and  an  original 
qwtre  clausum /regit  (in  which  the  aing^lar  pronoun 
was  used  instead  of  the  plural,)  giving  B  no  addi- 
tion, and  without  an  ac  etiam,  was  issued  by  the 
plaintiffs  against  A  and  B,  followed  by  writs  of 
alias  pluries  exigent  and  proclamation,  all  properly 
worded  and  containing  clauses  of  ac  etiam,  and  a 
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tupenedeas  was  isaued  Qg;ainst  B,  who  was  there upou 
outlawed  on  motion ;  the  Court  refused  to  reverse 
or  set  aaide  the  outlawry  for  irregularitj,  but  left 
him  to  his  writ  of  error.  SoLly  t.  Farbei,  8  Taunt. 
516,  a.  c.  2  B.  Mo.  567. 

If  an  affidavit,  in  support  of  a  motion  to  set  aside 
an  outlawry,  ba  made  by  an  attorney,  it  must  shew 
that  the  defendant,  who  has  not  appeared,  expressly 
authorized  him  so  to  da  VoUt  t.  Waters,  3  D.  oc 
R.  55. 

When  an  application  is  made  to  the  Court,  to  re- 
veraa  an  outlawry,  the  defendant  must  appear  in 
court  in  person  ;  or  it  must  be  distinctly  stated  in 
the  affidavits,  that  the  application  is  made  by  his 
direction.  Plnnkett  ▼.  Buchanan,  3  Law  J.  K.B. 
106,  a.  c.  3  B.  ^  C.  736,  s.  c.  5  D.  &  R.  625. 

In  outlawry  it  appeared  that  the  plaintiff  waa 
cognisant  of  the  defendant's  residence,  and  that  the 
outlawry  had  in  consequence  been  obtained  by  an 
abuse  of  the  process  of  the  court:  The  Court  on 
motion  set  aside  the  judgmen t  of  waiver,  with  costs. 
Jainei  Y,  Jeu/caaf.  3  Law  J.  C.P.  2,  a.  c.  9  B.  Mo. 
589L 

(C)  Pleadings. 

Attaching  a  defendant  for  want  of  an  anawer« 
does  not  preclude  him  from  filing  a  plea  of  outlawry. 
Waten  t.  Chamhert,  1  S.  &  S.  2S5. 

A  plea  of  outlawry,  to  which  neither  an  office 
copy  of  the  record  of  the  outlawry,  nor  of  tha 
capiat  utlagatum  was  annexed,  but  only  a  certificate 
from  the  clerk  of  the  outlawries,  was  held  to  be  bad ; 
but  (eare  was  given  to  amend  it,  because  the  defect 
vaa  caused  by  a  mistake  of  the  clerk  of  the  outlaw- 
ries, and  not  of  the  defendant,  and  did  not  affect  the 
aohatance  of  the  plea.  Wam-s  t.  Mayhtvf,  1  Law 
J.  Chanc.  SO,  a.  c  1  S.  &  S.  S20. 

Ob  error  to  reverse  an  outlawry  on  the  gTQupd 
that  the  idaintiff  (in  error)  was  beyond  sea  at  t}ie 
time  when  the  exigent  was  awarded,  the  defendant 
pleaded  that  "  he  left  the  realm  of  bis  fraud  and 
oovin,  and  to  defeat  him  of  his  just  debt,  and  for 
the  purpose  of  SToiding  the  outlawry  :**  Hold,  that 
the  defendant  in  error  was  eqtitled  to  begin.  Bryau 
Y.  Wagituff,  t  C.  &  P.  125,  a.  p.  1  R.  ^  M.  327. 
[Abbott] 

(D)  Effect  of. 

A  party  outlawed  in  K.B.  in  an  action  to  recover 
the  arrears  of  an  annuity,  cannot  be  heard  in  C.P. 
on  a  motion  to  aet  aaide  the  annuity.  Louku  v. 
Hoibeaeh,  6  Law  J.  C.P.  37,  s.  o.  4  Biog.  419,  a.  Q. 
1  M.  &  P.  126. 

The  King  is  entitled  to  property  forfeited  upon 
outlawry  at  the  suit  of  a  private  individual.  Rex 
V.  Coak9, 1  M'Clel.  &  Y.  196. 

Under  proceas  of  outlawry,  evea  in  a  civil  action, 
as  .the  defendant's  goods  are  in  point  of  law  forfeited, 
faia  landlord  is  not  entitled  to  rent  by  the  atatute 
8  Ann.  c.  14,  s.  1.  Bradling  y.  Barrington,  5  Laif 
J.  JLB.  181,  ••  0.  6  B.  &  C.  467. 


Where  a  cause  ia  removed  by  haheaa  eorpua  from 
the  Palace  Court,  and  bail  is  put  in  on  the  day  that 
the  rule  for  bail  expires,  the  plaintiff's  attorney  may 
serve  a  rule  for  better  bail  on  the  same  day.  Hay- 
ward  T.  Wright,  6  Law  J.  K.B.  359,  a«  0*  8  B.  & 
C.  386. 


PALACE  COURT. 

Bail  in  the  Palaoe  Court  have  no  right  to  take 
their  principal  into  cnatody,  fiac  v.  Hugh99, 3  C. 
&P.37S.  [Tenterdea] 


PARENT  AND  CHILD. 

Many  circumstancea  influence  the  Court  in  plac- 
ing children  in  a  particular  custody,  where  the  in- 
fant is  a  ward  ia  court,  which  will  not  weigh  in 
common  cases.     Anou»  1  Jac.  254. 

The  Chancellor  restricted  a  father'a  authority 
oyer  his  children,  on  the  ground  of  in^moyral  and 
vicioua  conduct.     Shelly  v,  WeUbrottke,  1  Jac.  266« 

The  Court  has  no  jurisdiction  to  deprive  a  fitther, 
though  living  in  adultery,  of  the  cuatody  of  his 
child,  unless  he  brings  the  child  into  contact  with 
the  woman  with  whom  he  is  so  living ;  nor  to  order 
him  to  permit  the  mother  to  hare  access  to  the  child, 
unless  miaconduct  on  his  part  is  shewn  with  refer- 
ence to  the  management  and  education  of  the  child. 
Ball  T.  Ball,  2  Sim.  35. 

A  father,  when  reaident  abroad,  haa  no  right  to 
the  cnatody  of  hia  children. 

The  Court  of  Chancery  will  interfere  to  deprlTS 
a  father  of  the  custody  of  his  children  on  the  ground 
of  general  immoral  conduct;  particularly  if  accom- 
panied with  actsof  apeoifio  miaconduct  towards  tbeso. 

If  a  father  is  living  in  such  a  manner  that  be  oegbt 
not  to  have  the  charge  of  an  infant  daughter,  the 
Court  will  also  exclude  him  from  the  cuatody  of  in- 
iant  aona,  who  have  been  brought  up  along  with  the 
daughter.  WetUiley  v.  th*  DuU  of  Beaufort,  5  Law 
J.  Cbanc.  85,  a.  c.  2  Russ.  1. 

The  Chancellor  ordered  children  to  be  deliTered 
up  by  the  mother  to  tlie  father,  aUhovgh  proTJaiona 
were  contained  in  deeda  of  separation  for  their  re- 
siding with  the  mother.  Ex  partt  WeUmwth,  1  Jfaa 
251,  n. 

The  Chancellor  refused  to  deliver  over,  to  the 
father,  children  who  resided  with  an  aunt,  who  was 
their  guardian,  with  a  diacretionaty  trust  for  their 
maintenance.     Lyons  t.  Blwkin,  1  Jac.  245. 

The  mother  of  natural  childreA  being  alire, 
another  person  appointed  guardian,  with  directioaa 
for  intercourse  between  the  infants  and  their  niotber. 
Courtoij  ?.  Vincent,  1  Jac.  268. 
^  A  mm  of  money  being  left  to  an  infant,  with  a 
direction  that  her  education  ahould  be  committed  to 
trustees,  with  a  legacy  to  the  father,  on  condition  of 
hia  not  interfering  in  it:  llie  condition  enibroed,on 
hia  undertaking  not  to  interfere.  Colston  i.  Mmris, 
1  Jac.  247,  n. 

The  husband  of  a  woman  entitled  to  a  fund  in  a 
cause,  signed,  after  the  marriage,  a  written  agree- 
ment that  he  would  settle  half  the  wife'a  fortime 
upon  her:  Held,  that  the  agreement  enured  to  the 
benefit  of  the  children  of  t^e  marriage,  and  that, 
therefore,  the  wife  could  not  waive  it  Fenner  v. 
Taylor,  5  Law  J.  Cbanc.  143,  1  Sim.  169. 

The  Court  of  Chancery,  representing  the  King 
as  parens  patria,  haa  jurisdiction  to  control  the 
right  of  a  father  to  the  poaseasion  of  hia  child,  but 
the  Court  of  C  J*,  has  not  any  of  that  delegate  au- 
thority. Where,  therefore,  a  fatbor  aqd  hia  io&nt 
i^ild,  aix  yeaiy  of  agie,  were  brought  up  under  a 
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writ  of  habeas  corpns,  in  order  tliat  the  ohild  might 
be  placed  under  the  care  of  its  mother,  the  Court 
refused  to  interfere,  although  the  husband  and  wife 
had  separated  in  consequence  of  bis  cruelty  towards 
her,  aod  the  father  at  the  time  of  the  application, 
was  confined  in  gaol»  and  cohabiting  there  with  an* 
other  woman,  who  took  the  child  to  him  daily.  Ex 
parte  Skinner,  9  B.  Mo.  878. 

If  a  father,  possessing  a  power  of  appointment 
among  children,  induces  them,  by  threats  of  using 
diat  power  of  appointmeiit  in  a  particular  manner, 
to  join  in  securities  for  his  i«1ief  from  pecuniary 
embarrassments,  that  is  an  exercise  of  undue  in- 
fluence. To  affbct  the  person  to  whom  the  security- 
is  giyen,  with  notice  of  that  undue  influence,  it  is 
not  enough  to  shew  that  he  or  his  agents  were  aware 
of  the  reluctance  of  the  children  to  concur  in  the 
security,  hhodei  t.  Cooke,  4  Law  J.  Cbanc.  147, 
8.  c.  2  S.  &  S.  438. 

A  boy,  two  years  and  a  half  old,  was  run  orer  by 
a  carriage,  ana  mach  iniured.  The  parent,  having 
expended  some  money  in  his  cure,  brought  an  action 
against  the  owner  of  the  carriage  in  the  usual  form, 
for  the  loss  of  the  services  of  his  son,  as  his  servant : 
The  Court  held,  that  the  parent  could  not  maintain 
the  action,  because  it  Was  impossible  that  such  a  boy 
could  render  any  services  to  him ;  and  because  the 
expenses  incurred  were  not  the  gist  of  the  action. 
Mali  V.  Hollander,  4  Law  J.  K.B.  39,  s.  c.  1  B.  & 
C.  660,  s.  c.  7  D.  &  R.  133. 

In  an  action  for  an  injury  occasioned  to  the  plain- 
tiff's son,  it  appeared  that  the  plaintiff  was  s  stage- 
coach proprietor,  and  that  his  son  used,  ss  his  ser- 
vant, to  deliver  the  parcels :  Held,  that  the  plaintiff 
was  entitled  to  s  sum  for  the  loss  he  had  sustained 
in  being  deprived  of  the  assistance  of  his  son :  but 
that,  in  the  measure  of  damages,  the  parental  feel- 
ings were  not  to  be  taken  into  consideration.  FUm» 
ington  v.  Smithert,  2  C.  &  P.  292.  [Abbott] 

A  tradesman  cannot  recover  from  a  father,  the 
value  of  clothea  furaished  to  his  son,  an  infant,  in 
the  absence  of  an  express  or  an  implied  authority. 
Blnekbum  v.  Mackey,  1  C.  &  P.  1.  [Abbott]  :  s.  P. 
Flnek  V.  Tollemache,  1  C.  &  P.  5.  [Burrough] 

But,  ietnbU,  that  if  the  fktber  sees  the  son  wear 
the  clothes,  it  ib  an  adoption  of  the  contract  Ftuck 
V.  Tollemache,  1  C.  &  P.  5.  [Burrough] 


collection  of  the  rates,  do  not  plainly  appear  to  have 
been  distinct,  will  not  be  such  a  subdivision  as  to 
entitle  either  of  those  districts  to  the  right  of  having 
sepsrate  overseers,  or  to  be  considered  in  otfier  re- 
spects as  a  distinct  parish.  Ba$ttfek  v.  Ridgway,  5 
Law  J.  K.B.  139,  s.  6.  6  B.  &  C.  496. 


PARISH. 


A  parish  cannot  be  legally  divided  into  distinct 
districts,  unless  it  plaioly  appear  that  the  parish  at 
large  is  not  capable  conveoiently  of  maintaining  its 
poor  according  to  the  provisions  of  the  statute  43 
£liz.  c.  2,  or,  in  the  language  of  the  IS  &  14  Car.  9, 
o.  12,  of  reaping  the  benefit  of  that  statute. 

But  it  will  be  presumed,  that  a  parish  cannot  de- 
rive that  benefit,  provided  the  separation  into  legal 
districts  has  subsisted  from  time  immemorial,  or  for 
a  long  course  of  years  ;  or  took  plsce  either  before 
6t  at  the  time  of  the  passing  of  the  act  13  &  14 
Car.  2,  c.  12,  s.  21. 

A  mere  agreement,  however,  between  the  districts 
of  a  parish  to  separate,  in  consequence  of  disputes 
not  substantially  interfering  with  the  mode  of  main- 
taining the  poor  under  the  statute  of  Elizabeth,  and 
where  the  funds  of  those  districts,  as  well  as  the 

Digest,  1822—1828. 


PARISH  BOOKS. 

[See  Infant,  Proddction  and  Inspection  op 
Deeds,  Books,  &c.] 


PARLIAMENT. 

Where  a  voter  at  an  election  for  members  of  par- 
liament had  received  money  after  the  election  was 
over,  but  there  was  no  proof  of  a  prior  agreement 
to  accept  it :  Held,  that  this  was  not  an  offence 
within  the  2  Geo.  2,  c.  24,  s.  7.  Huntingtower  v. 
Gardiner,  1  Law  J.  K.B.  120,  S.  e.  1  B.  &  C.  297, 
s.  c.  2  D.  &  R.  450. 

A  mercer  furnished  ribbons  to  a  person  who  was 
a  candidate  for  the  representation  of  a  city  in  par- 
liament ;  the  ribbons  were  partly  used  as  presents 
to  voters ;  the  mercer  was  himself  a  voter,  and  re« 
ceived  orders  for  some  of  (he  ribbons,  from  the  can- 
didate hiitaself,  in  his  committee  room,  but  wss  not 
told  for  what  purpose  they  were  wanted  :  Held,  that 
he  Was  entitled  to  recover  the  prioe  of  the  ribbons 
from  the  candidate,  notwithstanding  the  provisions 
of  the  statute  7  fie  8  W.  3,  c.  4.  Hiehardton  v. 
Webtter,  3  C.  &  P.  128.  [Best] 

At  a  general  election,  A  was,  after  a  contest,  re- 
turned to  serve  in  parliament;  A  died  before  the 
next  meeting  of  parliament:  Held,  that,  immediately 
on  hia  death,  the  representation  of  that  place  "  be- 
came vacant,"  within  the  meataing  of  the  Treating 
Act,  7  &  8  W.  3,  c.  4;  and  that  if  B,  who  was 
neither  a  candidate  nor  the  agent  of  a  candidate, 
canvassed  for  C,  and  ordered  beer  for  the  voteri, 
after  such  vacancy,  this  waa  within  the  act,  even 
though  it  was  not  proved  that  C  either  knew  of  the 
canvass  or  of  the  treating :  and  it  was  therefore 
held,  that  an  innkeeper  could  not  recover  against  B 
for  beer  supplied  to  those  voters  by  hie  order. 

The  Treating  Act  extends  to  an  unsuccessful  can- 
didate who  did  not  come  to  the  poll  Ward  v. 
Nanney,  3  C.  &  P.  399.  [Park] 

The  Court  granted  an  ifaformation  against  the  de- 
fendant, for  offering  a  bribe  at  an  election,  upon  the 
aflSdavit  of  two  witnesses.  Rex  v.  Ishervtnd,  2  Ken. 
202. 

A  msn  bttought  four  setions  on  the  act  against 
bribery  at  elections  for  members  of  parliament, 
against  the  same  persons  in  different  counties.  In 
the  first  he  failed,  and  went  to  prison  for  the  costs. 
Although  it  was  sworn  that  the  same  individual 
must  necessarily  give  the  evidence  to  sopport  tbs 
otiier  actions,  the  CoUrt  would  riot  eottrpel  the  plain- 
tiff to  give  security  for  coats  before  he  wss  allowed 
to  proceed  in  other  actions.  Felton  v.  Ea$thope,  1 
Law  J.  K.B.  156. 

Hustings  were  erected  in  a  borough  at  the  expense 
of  the  candidates  for  a  seat  ih  parliarment.  lliey 
were  much  injured  by  the  populace,  flmd  repaired  by 
the  candidates.    The  mayor  bton^ht  an  afetioo,  on 
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PARTIES  TO  SUITS— (Who  mat  bk— Parties  NBCESflART). 


the  lUtoto  57  Geo.  S,  e.  19,  tgaiast  two  of  the  hi- 
babitanto  to  reooTer  the  amonnt  of  the  damagei. 
The  Court  held,  that  the  erection  wm  not  a  bailding 
within  the  act  of  parliament,  and  the  injury  waa  not 
SQch  as  was  contemplated  by  the  legislature ;  and 
that  the  property  in  it  was  not  in  the  mayor,  who, 
therefore,  could  not  maintain  an  action,  cTen  if  it 
had  been  a  building.  AUen  ▼•  Ayn,  1  Law  J.  K.B. 
204. 


PARTIES  TO  SUITS. 

[See  Company,  Mortgage,  Practice,  and  Spe- 
cific Performance.] 

(A)  Who  may  be.  , 

(B)  Objection  for  want  of. 

(C)  What  Parties  necessary. 
(a)  PUintifft. 

(6)  Defendanti. 

(D)  Interest  OF. 


(A)  Who  may  be. 

A  foreign  goremment  cannot  sue  except  in  the 
name  of  individuals  entitled  to  represent  the  state. 

Where  the  plaintiff  was  described  as  the  GoTem- 
ment  of  the  State  of  Colombia :  Held,  on  demurrer, 
that  the  bill  could  not  be  sustained.  Tht  Cotombian 
Government  r,  RothechUd,  5  Law  J.  Chanc  45,  s.  o. 
1  Sim.  94. 

A  mere  attorney  has  no  right  to  sue  in  equity  in 
his  own  name.  The  King  of  Spain  v.  Maehado,  6 
Law  J.  Chanc.  61. 

SembU—Tht^i  two  persons  cannot  join  in  a  suit 
as  co-plaintiffs,  where  they  aver  that  the  title  is 
in  one  or  the  other  of  them,  and  each  contends 
that  it  is  in  himself.  CholmondeUy  ▼.  Clinton,  1 
Turn.  117. 

But  if  a  co-plaintiff  be  unnecessarily  joined,  the 
Court  will  order  the  cause  to  proceed  without  his 
interference.    Rpwtinton  ▼.  HaUtf'ax,  t  S.  &  S.  S7. 

A,  a  creditor,  and  B,  the  administrator,  with  the 
will  annexed  of  a  testator,  cannot  join  as  co-plaintiffs 
in  a  bill  against  C,  who  holds  part  of  the  testator's 
assets.     Bamet  ▼.  Lever,  1  Law  J.  Chanc.  165. 

(B)  Objection  for  want  of. 

Where,  at  the  hearing,  want  of  parties  is  alleged, 
it  is  4iot  necessary  that  the  defect  should  appear 
from  matter  stated  in  the  pleadings,  or  contained  in 
the  evidence.  Reynoldt  ▼.  Dixon,  1  Law  J.  Chanc. 
93. 

A,  B,  C,  and  D,  being  partners,  in  a  bill  by  B 
against  A  for  an  account  of  partnership  dealings,  if 
the  answer  of  A  alleges,  that  C,  another  partner, 
has  no  interest  in  the  accounts,  and  if  that  allegation 
is  admitted  at  the  bar  by  the  plaintiff's  counsel  to  be 
true,  the  defendant  cannot,  on  a  petition  for  a  re- 
hearing, object  that  D  ought  to  be  a  party  to  the 
tnit. 

Neither  can  the  defendant,  if  he  has  examined  C 
as  a  witness  in  the  cause,  avail  himself  of  the  objec- 
tion, that  C  ought  to  have  been  a  party.  Bodtit  r. 
Farquhar,  1  Law  J.  Chanc.  21. 

If  a  plea  in  bar  is  bad,  (although  it  appears  on 
the  matter  oo&tiinfMl  in  it,  that  the  suit  is  defiactive 


for  want  of  parties,)  the  objectioR  for  the  want  of 
parties  cannot  be  urged  on  the  argument  of  the  plea. 
Coehell  r.  Whiting,  S  Law  J.  Chanc.  6. 

Where  a  cause  is  ordered  to  stand  over  for  want 
of  parties,  the  plaintiff,  it  seems,  is  bound  to  pay 
the  costs  of  the  day.     Hilt  y.  Kirwon,  1  Jac  163. 

Where  the  Court  is  satisBed  that  a  person  his  died 
insolvent,  and  that  he  has  no  personal  representative, 
an  objection  for  want  of  parties,  founded  on  the  cir- 
cumstance, that  there  is  no  personal  representative 
of  that  individual  before  the  Court,  will  not  prevaiL 
Hawkint  v.  Afiiet,  4  Law  J.  Chanc.  139. 

If  a  bill  ststes  a  fact,  according  to  which  A  would 
not  be  a  necesaary  party,  a  plea  that  A  ought  to  be 
a  party,  not  denying  ^e  allegation  of  that  fact,  is 
bad.    Blaekmore  v.  Shirley,  4  Law  J.  Chanc.  111. 

A  demurrer  for  want  of  parties  is  good,  if,  con- 
sistently with  the  case  stated  in  the  bill,  a  person 
who  is  not  before  the  Court  may  have  an  interest  in 
the  accounta  which  are  prayed.  Munox  v.  De  Ta$tet, 
4  Law  J.  Chanc.  109. 

If  a  person  is.  in  respect  of  interest,  a  necessary 
party  to  a  suit,  it  is  not  enough  to  allege,  that  he  is 
out  of  the  jurisdiction  of  the  Court,  unless  process 
be  prayed  against  him.  Munot  y.  De  Tastet,  5  Lsw 
J.  Chanc.  151. 

The  objection  that  a  co-plaintiff  is  not  a  party, 
ought  to  be  taken  by  way  not  of  general  demurrer, 
but  of  demurrer  for  want  of  parties. 

If  a  general  demurrer  is  filed,  whi^  faUs,  but  a 
demurrer  ore  tenut  for  want  of  parties  prevails,  the 
plaintiff  will  be  allowed  to  amend  by  adding  parties. 
Lester  v.  Meddowcrrft,  9  Law  J.  Chanc.  181. 

(C)  What  Parties  necessary. 
(a)  Plaintiffs. 

The  heir  and  personal  representatiyes  must  be 
parties  to  a  bill  for  the  diacovery  of  assets.  Freke 
y.  CopUpepper,  1  Ken.  133. 

To  a  bill  for  establishing  a  modus,  the  ordinary  is 
a  necessary  party.     Cook  y.  Butt,  6  Mad.  53. 

It  is  a  general  rule  that  persons  appointed,  as  ap- 
pointees under  the  will  of  a  feme  covert,  are  neces- 
sary parties  to  a  suit  concerning  the  fund  which  is 
the  subject  of  appointment.  Court  y.  Jffery,  1 S. 
&  S.  105. 

But  where  appointees  under  the  will  of  a  married 
woman  are  very  numerous,  they  need  not  all  be 
made  parties.  Manning  v.  Thesiger,  1  Law  J.Cbsnc. 
S8,  s.  c.  1  S.  &  S.  106. 

A  fund  being  settled  to  such  uses  as  husband  and 
wife  shall  appoint,  and,  in  default  of  appointment, 
in  truat  for  them,  and  the  survivor  of  them,  the  bus- 
bsnd  and  wife  assign  it :  the  wife  is  the  survivor: 
Held,  that, in  a  suit  by  the  wife's  personal  repre8en<- 
tative  to  set  aside  the  assignment,  the  personal  re- 
presentative of  the  husbaud  need  not  be  a  party. 
Dowliu  V. ,  1  Law  J.  Chanc.  169. 

Where  the  subject  of  the  suit  is  a  lottery  ticket, 
bought  and  registered  by  a  married  woman  and  a 
third  peraon,  she,  as  well  as  lier  husbaod,  ought 
to  be  parties.  Kenod  v.  Lawleu,  9  Law  J.  Chanc 
195. 

Where  a  sum  of  money  (part  of  the  price  of  an 
estate)  is  set  apart  in  the  hands  of  trustees,  as  a 
security  to  the  purchaser  against  the  claims  of  judg- 
neot  creditors  of  the  vendor,  who  here  a  general 
equitable  lien  on  the  estate  sold,  the  jadgment  ere- 
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diton  must  be  parties  to  *  bill  which  seeks  to  htve 
this  money  disposed  of.  Anon,  1  Lsw  J.  Chanc.  16. 

Lands  being  devised  to  a  trustee,  upon  trust  to 
■pplj  a  certain  sum  annoally  in  payment  of  A's 
debts;  and,  as  to  the  surplus,  upon  trust  for  A,  an 
incumbrancer  of  A's  interest  files  a  bill  against  A 
and  the  trustee,  to  have  bis  security  made  available ; 
«  creditor  of  A  ought  to  be  made  a  party.  CAwm 
T.  Wildmon,  1  Law  J.  Chanc.  177. 

Where  the  object  of  a  bill  is  to  restrain  proceed- 
inga  against  the  sheriff,  it  is  not  improper  to  make  the 
sheriff  a  party.    Farquhanan  r.  Pitcher,  2  Russ.  Bl . 

A  decree  directed  the  sale  of  premises,  held  under 
a  proviso,  that  the  lessee  shall  not  assign  without 
the  landlord's  licence ;  A  B  having  purchased  the 
premiaes  and  paid  the  purchase-money  into  court, 
the  representatives  of  the  lessee  filed  a  bilt against 
the  landlord,  praying  that  he  might  be  decreed  to 
give  hia  licence  :  on  demurrer,  it  was  holden,  that 
the  vendees  were  necessary  parties*  Mtntie  v.  BeaU' 
fort,  1  Russ.  349. 

Where  a  copyhold  estate  is  to  be  surrendered  to 
A  in  trust  for  others,  A  must  be  a  party  in  a  bill  to 
compel  the  performance  of  a  covenant.  Cope  y. 
Peiry,  J  J.  &  W.  538. 

If  a  great  number  of  shsreholders  in  a  Joint  stock 
company  assign  their  interest  in  the  concern  to  two 
or  more  shareholders,  upon  trust,  to  recover  what 
baa  been  paid  by  them,  and  to  hold  the  surplus  which 
•hall  remain, after  expenses  have  been  defrayed,  for 
the  benefit  of  the  assignors,  the  assignors  must  be 
parties  to  a  bill  filed  by  the  assignees  in  trust,  in 
order  to  obtain  relief  with  respect  to  the  interest  so 
assigned.  Biain  v.  Agar,  5  Law  J.  Chanc.  1,  s.  e. 
1  Sim.  37. 

A  and  B  being  indebted  jointly,  and  each  of  them 
also  separately,  all  their  property  is  by  deed  con- 
veyed to  trustees,  upon  trust  for  the  joint  creditors 
of  A  snd  B,  snd  the  separate  creditors  of  each  of 
them  ;  and  these  creditors,  who  are  very  numerous, 
are  parties  to  this  deed  :  Held,  that  any  creditor, 
standing  in  any  of  the  separate  classes,  may  sustain 
a  bill  on  behalf  of  himself  and  the  other  creditors  of 
A  and  B,  without  making  a  creditor  of  each  class  of 
parties.  Weld  v.  Bonham,  2  Law  J.  Chanc.  193, 
•.cSS.  &S.  91. 

All  the  parties  to  a  contract  must  join.  Hum'- 
pkreyi  v.  HoiUt,  1  Jao.  75. 

A  ships  goods  from  Cadiz,  in  1793,  for  B,  in 
Flandera,  and  receives  payment  for  them  from  B : 
Flanders  being  occupied  by  the  French,  the  ship 
enters  an  English  port,  and  C,  being  agent  for  the 
ship-owners,  andactingand  holding  himself  out  also 
as  agent  for  the  persons  interested  in  the  cargo,  pos- 
sesses himself  or  the  cargo,  sells  it,  and  retains  the 
proceeda.  Upon  a  bill  filed  by  the  representatives  of 
B  against  C  for  an  account :  Held,  that  A  ought  not 
to  be  made  a  party  to  auch  a  bill. 

As  C  was  the  sgent  of  the  ship-owners,  it  is  not 
neesssary  to  make  them,  or  the  captain,  parties  to 
snch  bill,  in  respect  of  the  freight  due  on  B*s  share 
of  the  cargo.  Moont  v.  Bemalet,  1  Law  .1.  Chanc.  53. 

If  several  plaintiffs  ioin  in  instituting  a  suit,  one 
of  them  will  not  be  allowed  to  withdraw  from  the 
proseention  of  it,  unless  he  makes  out,  to  the  sstis- 
faction  of  the  Court,  thst  it  is  not  consistent  with 
prudence  to  proseente  the  suit  further.  Jeffeoat  v. 
Jeffcoai,  3  Law  J,  Chanc.  45. 


(hi)  Defendantt. 

If  a  creditor's  bill  is  filed  against  an  administrator 
de  bonis  non,  the  suit  is  imperfect,  unless  the  former 
administrator,  or  his  personsl  representative,  be 
made  a  party.     Watton  v.  Ridge,  1  Law  J.  Chanc. 

15. 

A  creditor,  who  claims  a  specific  lien  on  the  oart 
of  the  testator's  sssets,  which,  at  the  time  of  hia 
death,  was  at  the  testator's  disposition,  is  properly 
made  a  defendant  to  a  creditor's  suit,  for  the  aa« 
ministration  of  the  estate,  though  the  bill  does  not 
charge  collusion  between  him  and  the  executor.  Tjf- 
Ur  V.  Manson,  5  Law  J.  Chanc.  34. 

If  in  a  suit  in  which  A,  a  creditor,  and  B,  an  ad- 
ministrator, are  made  co-plaintiffs,  B  dies,  after  a 
decree  for  the  administration  of  the  personal  estate, 
B's  personal  representatives  oueht,  in  the  furtlier 
proMcution  of  the  suit,  to  be  made  parties  in  respect 
of  B's  possession  of  assets ;  but  as  they  are  account- 
ing parties  in  respect  of  such  possession,  they  must 
be  made  defendants,  and  not  co-plaintiffs.  Barnet 
y.  Lever,  1  Law  J.  Chanc.  165. 

An  information  and  bill  charged,  that  the  trustees 
of  certain  funds  (the  surplus  of  which,  after  some 
specific  purposes  bsd  been  satisfied,  were  to  be  paid 
over  to  the  overseers  of  the  poor  for  distribution,) 
had  borrowed  money  improperly  upon  the  security 
of  these  funds,  and  had  improperly  adopted  the  acts 
of  preceding  trustees,  who  had  misapplied  the  funds ; 
and  it  prayed  that,  in  taking  the  account  against 
these  trustees,  they  might  not  be  allowed  the  sums 
which  they  had  so  borrowed  improperly,  or  which 
had  been  unduly  expended  by  the  former  trustees, 
whose  acts  they  had  adopted,  and  that  the  balance 
which,  upon  an  account  so  taken,  should  be  found 
due  from  them,  might  be  paid  over  to  the  overseers 
of  the  poor :  Held,  that,  to  such  an  information,  the 
former  trustees,  or  their  representatives,  ought  to  be 
made  parties; — that  the  creditors,  from  whose  claims 
the  funds  were  sought  to  be  withdrawn,  ought  also 
to  be  parlies ;— that  the  overseers  of  the  poor  ought 
not  to  be  parties.  Attorney  General  v.  Heelis,  t  Law 
J.  Chanc.  35. 

All  the  obligors  to  a  joint  and  several  bond  must 
be  joined  in  a  suit  by  the  obligee.  Bland  v.  Winter, 
1S.&S.  «46.  .     ,  •  ,. 

Where  a  bill  was  filed  against  the  principal  obli- 
gor, and  the  represenUtives  of  another  obligor,  who 
was  surety  in  a  joint  and  separate  bond,  and  the  bill 
atated  that  the  latter  was  insolvent:  Held,  that  he 
waa  properly  made  a  party,  and  was  not  entitled  to 
his  costs.     Haywood  v.  Ovey,  6  Mad.  113. 

On  the  death  of  a  defendant,  against  whom  the 
bill  seeks  to  set  aside  a  contract  entered  into  by  him 
for  the  sale  of  his  wife's  estate,— it  is  regular  to 
revive  against  his  personal  represenUtive,  without 
making  his  wife  a  party.  Humphreyi  v.  HolU$,  1 
Jaa73. 

(D)  Interest  OF. 

Demurrer  for  joining  a  plaintiff  in  a  suit,  who 
appears  on  the  face  of  die  bill  to  have  no  interest  in 
the  mattera  in  litigation.  Cuff  v.  Platel,  1  Law  J. 
Chanc.  S. 

A  suit  is  imperfect,  when  a  plaintiff,  who  may 
have  an  interest  in  a  fund,  either  aa  a  real  represen- 
tative, or  as  next  of  kin,  is  before  the  Court  only  ii^ 
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the  character  of  a  real  representatiye.  Slavin  ▼. 
Fartide,  1  Law  J.  Cbanc.  If. 

Witfaoat  a  aapplemental  bill,  ao  assigoee  of  an 
interest  in  a  suit  cannot  be  a  party,  but  be  maj  pe- 
tition to  secure  the  fund.  Fortter  r,  Dioam,  6  Mad. 
59, 

An  undertaking  on  the  part  of  the  plaintiff,  which 
will  prevent  a  suit  (ron^  affecting  certain  interests, 
dispenses  with  the  necessitj  of  bringing  before  the 
Court  the  persons  who  sustain  those  interests. 
Harvey  r.  Cooke,  6  Law  J.  Cbanc.  84. 


PARTICULARS  OF  DEMAND. 
[See  Practice.] 


PARTITION. 

Exceptions  will  not  lie  to  the  return  of  commis- 
sioners  m  a  suit  for  partition,  on  the  ground  of  in- 
equality of  value  in  the  lots.  In  all  cases  of  improper 
conduct  in  the  commissioneis,  a  motion  must  be 
made  to  suppress  the  return.  Jonet  t.  ToUey,  5  Law 
J.  Chanc.  105,  s.  c.  1  Sim.  136. 

After  a  partition  under  a  decree,  the  Court  can- 
not give  a  party  any  right  as  to  the  property,  which 
the  certificate  of  the  commissioners  and  the  deeds  of 
partition  do  not  giro  him  :  nor  will  it  interfere  to 
reform  the  deeds,  in  order  to  give  a  party  the  more 
convenient  and  complete  use  or  enjoyment  of  his 
portion  of  the  premises.  BurUy  v.  Moor;  5  Law  J. 
Chanc.  ISO. 


PARTNERS. 
[See  Bankrupt,  Company,  and  Set-off.] 

(A)  Partnership. 
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(A)  Partnership. 
(a)  How  eonitituted. 

One  of  several  partners  cannot  admit  a  third  per* 
son  as  a  partner,  but  he  may  give  )iim  a  division  of 
his  share.     Bray  v.  Fromont,  6  Mad.  5. 

What  shall  amount  to  evidence  of  partnership  be- 
tween parties  having  a  joint  interest  in  certain  pro- 
perty,    l^erel  v.  Bumand,  6  Law  J.  Chanc.  81 . 

If  a  man  engage  to  purchase  articles  of  commerce 
for  another  person,  and  agree  to  take  a  proportion 
of  the  profits  for  his  labour,  and  to  bear  a  proportion 
of  the  loss  i  he  is  not  a  partner  as  to  the  world  in 


general :  and  if  the  pflmcm  fiir  whom  the  artidiM  ue 
purchased,  obtain  a  bill  of  exohsnge  upon  theiB»  and 
pay  it  to  his  bankers  on  hit  own  aeooont,  aitd  tbeo 
become  a  bankrupt,  the  other  person  cannot  follow 
it,  and  is  not  entitled  to  the  proceeds.  Smith  w. 
Watson,  f  Law  J.  K.B.  63,  s.  o.  S  B.  &  C.  401,  ■.«. 
3  D.  Ac  R.  751. 

The  plaintiff,  a  merchant  in  L,  and  A  B«  n  broker 
at  C,  entered  into  a  cotton  speculation,  by  which  the 
latter  was  to  puichase  the  cotton,  and  have  one  third 
interest  therein  in  lieu  of  commission ;  he  nuehaaod 
cotton  in  his  own  name,  which  was  paid  tor  by  the 
plaintiff;  the  broker  infoimed  the  plaintiff  that  the 
cotton  was  deposited  in  a  warehouse  rented  by  bim, 
and  that  he  held  the  key  for  their  joint  security ;  in 
the  cottiie  of  their  eoirespondence  the  traaaaetion 
was  spoken  of  ss  a  <*  joint  aeeonnt,"  "joint  eonoan*" 
<*  joint  purchase,"  *' joint  •peeubUion,"  <*  joint  cot- 
ton adventure :"  the  broker  pledged  the  ootloa  to 
the  defendant  for  a  debt  due  from  himself,  and  bo- 
came  bankrupt :  Held,  that  the  trananetion  amoonted 
to  a  partnership,  and  that  therelbce  A  B  had  autho- 
rity to  pledge  in  the  absence  of  frand.    Bnd  ▼.  Hoi- 
UnshMd,  4  B.  &  C.  867,  a.  c  7  D.  «c  R.  444. 

Where  the  plaintiff  and  defendant  ran  a  stage 
eoach  from  Bath  to  London,  the  Ibnner  providing 
horses  for  one  part  of  the  road,  and  the  latter,  for 
another ;  and  the  profits  of  each  P«r^  were  calcu- 
lated according  to  the  number  of  mileB  his  horses 
went ',  and  the  plaintiff  received  the  fores  of  tbepes- 
sengers,  and  gave  a  weekly  account  thereof  to  the 
defendant :  Held,  that  the  plaintiff  and  defondaat 
were  partners ;  and  that,  in  an  action  by  the  foffm«r 
againat  t^e  latter,  upon  a  separate  transaetioa,  he 
could  not  set  off  a  balance  which  had  been  declared 
to  be  doe  to  him  npon  auoh  weekly  aooounts.  Fro- 
mont  ▼.  Conplandj  %  Law  J.  CP,  f 37,  s.  c  S  Biag. 
170,  s.  c.  9  B.  Mo.  S19«  a.  e.  1  C.  &  P.  ^5. 

A,  B,  &c.  were  common  carriem  from  L  to  F,  a 
separate  portion  of  the  road  being  allotted  to  eaoh ; 
and  it  having  been  stipulated  also,  thnt  no  psrtoec^ 
ship  shonUl  exist  between  then.  A  for  himeelf  and 
the  Other  parties  agreea  with  the  Mint  to  carry  eoin 
fi(om  L  to  F,  and  afterwards  makes  another  agree- 
ment with  the  Mint  to  carry  other  coin  to  plaoesnot 
on  the  road  :  Held,  that  all  the  parties  were  entitled 
to  share  in  the  profits  of  this  agreeneat.  BnsmU  v. 
Austwiek,  1  S.  «  S.  5t. 

A,  having  undertaken  to  nego^te  for  the  pur- 
chase of  certain  property,  on  behalf  of  an  intnded 
partnemhio,  which  was  to  eonsiat  of  himself  and  B 
and  C,  ana  a  contract  for  the  purohase  of  the  pto» 
perty  haxiag  been  concluded  by  A,  B,  and  C,  with 
the  vendors,  those  vendors  at  the  same  (kne  agsse 
to  give,  and  they  afterwards  pay  to  A  IS^OOOL,  for 
his  private  benefit,  without  the  knowledge  of  B  and 
C :  Held,  that  A  was  to  bo  eonsidored  as  fanviaf  ro- 
ceived  that  sum  for  the  beimfit  of  the  new  partner^ 
ship,  and  that  B  and  C  were  entitled  eaeh  to  a  thiid 
part  of  it.  Faweett  v.  Whitehoua$p  4  Law  J.  Ghana 
64. 

In  an  action  for  goods  and  work  applied  in 
equipping  a  mine  (the  defendant  being  ehaiged  as 
one  of  a  company  concerned  in  working  it) :  Hrid, 
that  the  mere  payment  of  depoaits  without  any  sig- 
nature of  a  deed,  or  interference  in  aaanagemeat, 
was  not  enough  to  make  her  liable»  unless  the  jury 
believed  from  the  evidence  that  an  aotnal  convey* 
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anoe  of  ■n  intarcst » the  mine  had  been  made  to  lier. 
Vice  ▼.  Ladtf  Anton^  1  M.  &  M.  98.  [TeaterdtB] 

A  p^rty  peyittg  a  depoait  on  aharaa  in  a  trading 
comMojr,  and  afterwarda  ngning  the  deed  of  part- 
nenoip,  ia  to  be  ooDBidered  aa  a  partner  from  the 
time  of  bia  paTing  tba  deposit.  Quaere,  if  the  mere 
payment  of  toe  depoait,  witbont  the  anbaequent 
ignature  of  the  deed  would  meke  him  a  partner  1 
LawUr  ▼.  Kirtkaw,  1  M.  &  M.  93.  [1  enterdeni 

A  joint  intoreat  in,  and  ocoapation  of  a  farm, 
IB  not  a  partnerahip,  and  therefore  will  not  con- 
vey an  implied  aothoritjr  to  one  of  two  peraons, 
to  bind  the  other  by  the  acceptance  of  billa  of  ex- 
change for  payments  in  respect  of  the  farm. 

Therefore,  it  ia  incumbent  upon  the  bolder  of  billa 
accepted  by  one  party  so  jointly  intorastod,  ia  the 
name  of  both,  who  seeks  to  recover  against  the 
other,  to  prove  ezpreaa  authority  has  been  given  to 
make  such  acceptance. 

Thna»  where  A  agreed  to  take  a  (arm,  in  which  B 
wss  to  be  jointly  interested,  and  atipolated  to  pay 
for  ibe  atook  and  crop  thereof,  in  good  bills  at 
three  months,  and  B,  anerwarda,  without  the  know- 
ledge of  A,  made  a  new  arrangement  relative  to 
■Qch  payment,  in  puravance  of  which  he  accepted 
bills  in  the  name  of  himself  and  A,  pay^le  at 
twelve  months,  which  acceptances  were  not  sobse- 

auently  ratified  by  A,  it  was  held  that  the  hoMerof 
be  hula  was  not  entitled  to  recover  againat  A. 
Creetuladt  v.  Dcwer,  6  Law  J.  K.B.  155,  si  c.  7  B. 
&  C.  635.  a.  c.  1  M.  &  R.  640. 

(^)  Artieleg,  Cinutructian  and  Optration  of* 

A  clause  in  a  partneiahip  deed,  that  if  eitlMr  partner 
should  die  during  the  term,  that  the  survivor  should 
admit  the  deceased's  widow  or  other  penonal  repre- 
sentative :  Held,  not  to  be  imperative  on  the  widow 
or  the  reproaentative,  but  merely  to  give  the  power 
of  election.    Pigott  v.  Bagk^t,  1  M*Clel.  &  Y.  569. 

Partosnhip  artidea  dir»Dt'a  yearlv  aettlement  on 
S5th  March,  and  if  a  partner  die,  hie  ealato  ia  to 
ahare  in  no  prefita  aubseqaent  to  the  laat  yearly  set- 
tlement The  kst  settlesMut  ia  on  the  5th  November 
1811,  and  a  partner  dice  in  February  1813,  his 
estate  shares  in  profits  up  to  the  5th  November 
181f .     Psfiyi  V.  Jantitm,  6  Mad.  146. 

B  and  C,  being  Ibe  sole  proprietors  of  a  news- 
paper»  by  Indenture  divide  the  coacem  into  a  certain 
number  of  aharea»  and  confer  oertsin  rights  of  pre- 
emptiouy  according  to  filed  ratee  of  price,  and  in  a 
certain  order,  on  each  other  mutually,  and  on  sH 
future  helders  of  sharea.  Having  all  along  conti- 
nued to  b^  and  atill  being,  the  sola  proprietois, 
they  afterwards  assign  certain  aharaa,  with  their 
appurtenances,  and  all  their  right,  title,  and  intoreat 
in  theae  aharea  to  A ;  and  vaxioua  new  conditions, 
with  reepect  to  A'a  intersat,  are  introduced  into  the 
deeda  of  aaaignment,  but  nothing  ia  aaid  aa  to  the 
tight  of  pre-emption  :  Held,  that  A  ia  entitled  to 
the  righto  of  pre-emption  annexed  by  the  firat- 
mentioned  indenture  to  bia  aharea.  Sl«iMrt  v. 
Stuart,  1  Law  J.  Chaac.  61. 

Partoerahip  amcngat  a  number  of  persons,  to  be 
managed  by  a  committee  of  five,  and  bv  general 
meetinn,  at  which  the  vote  of  the  majority  waa  to 
be  binding ;  with  a  proviaion,  that  any  one  wiahing 
to  retire  abonld  iirat  ofier  bia  share  to  the  committee 
at  a  certain  price,  and  if  they  declined  to  buy. 


asil^t  sell  it  to  any  other  person :  Held,  that  the 
majority  were  not  able  to  sell  the  whole  concern 
without  tbe  consent  of  all ;  but  that  where  all  but 
two  were  desirous  of  retiring,  they  might  sell  their 
own  shares  without  making  an  offvr  of  them  to  the 
committee.     ChtjipU  v.  Cmdell,  1  Jac  537. 

On  a  suit  between  three  partoers  of  a  namerons 
trading  company,—- the  Court  will  not  decide  a  point 
of  general  interest  upon  the  construction  or  the 
articles  of  partoersbip.  Baldwin  v.  Lawrtnee,  2  S. 
k  S.  26. 

A  agreed  to  take  B's  eon  into  partnerahip  aa  an 
attorney ;  the  consideration  was  to  be  paid  within 
two  years  from  the  date  thereof,  no  date  being 
mentioned  for  the  commencement  of  the  partner- 
ship:—It  was  holden,  1st,  that  the  partoersbip 
commenced  tn  pratemtig  2d,  that  parol  evidence 
might  be  received  to  shew  that  B's  son  waa  not  an 
attorney  when  the  instrument  waa  executed ;  and, 
3d,  that  no  oral  testimony  could  be  admitted  to 
prove  that  the  memorandum  was  not  to  take  efifect 
until  the  party  had  been  admitted,  aa  directed  by 
9  Geo.  2.  Williams  v.  Jonet,  5  B.  &  C.  108,  a.  c. 
7  D.  &  R.  548. 

Transactions  between  pertoera  may  amount  to  a 
waiver  of  a  written  aspreemeat,  or  evidence  of  a  new 
agreement  different  nom  written  articlea,  provided 
those  traassctions  ahew  a  probability,  amounting 
almost  to  demonstration,  that  the  articles  were 
oiberwiae  intended.  Giddn  v.  Wailmet,  2  ^gb, 
271. 

Articlea  of  partnership,  providing  that,  upon  its 
expiration,  tbe  atock  in  trade  ahould  be  divided,  re- 
oeived»  and  taken  by  the  pertnera^  'according  to 
their  respective  intoreat :  Held,  that  they  could  act 
be  carried  into  execution  literally,  and  that,  there- 
fore, by  tbe  general  law  of  partaemhip,  the  settle- 
ment must  be  by  a  aale  and  division  of  the  whole. 
Cook  V.  CoUingridgt,  1  Jac.  607. 

(c)  Proptrty. 

The  Court  wiU  not  be  induced  to  intoileM  by  n- 
juBctioa  in  the  eaae  of  temptetion  to  the  abiMe  of 
partoersbip  property.  Gtauington  v.  Tkvmtet,  1  S. 
&  S.  124. 

The  Court  decreed  an  account  of  profite  derived 
by  a  surviving  partoer  from  the  emplojrment  of 
capital  belonging  to  bia  deceased  co-partoers,  minui 
what  was  a  aofficieat  remuneration  to  the  former 
for  bia  carrying  on  the  business.  Brown  v.  Do  Tat' 
Ut,  1  Jac.  284. 

If  a  writ  oSfi,fa.  be  sued  out  against  one  of  seve- 
ral partners,  for  a  debt  doe  from  him  alone,  there  is 
great  doubt  as  to  what  intereat  in  the  partoerahip 
proper^  can  be  sold  by  the  sheriff.  Burton  v. 
Grten.  3  C.  &  P.  SOS.  [Tenterden] 

Where  all  partoers  in  a  publication,  except  one, 
were  partoers  also  in  a  rival  publication,  an  injunc- 
tion was  refused  to  restrain  tiie  naing  of  the  effecte 
of  the  former  paKnership  in  aaaistiog  the  latter,  in 
conaideration  of  an  annusi  sum,  where  there  had 
been  an  sgreement  permitting  the  use  on  those  terms, 
which  had  been  acted  on  for  many  jrears ;  but  an 
injunction  was  granted  to  restrain  tbe  use  of  pert- 
nerabip  effecte  not  included  in  the  agreement.  bla$' 
tington  V.  Tkumtoo,  1  S.  &  S.  124. 

Where  a  partoer  in  trade  liable  for  a  sole  debt 
cootraotod  before  bia  partoersbip,  and  also  liable  for 
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psrtnerabip  debts,  ptjrt  noiief  to  the  creditor  on 
accouDt,  toe  creditor  cannot  apply  eiicb  payment  to 
the  firat  debt,  if  the  money  jwid  was  in  fact  the 
money  of  the  partoerahip.  Thompton  t.  Biwon,  1 
M.  &  M.  40.  [Abbott] 

If  one  of  aeveral  partners  obtain  property  fraudu- 
lently, although  hie  co-partoers  were  deceiTed,  and 
had  no  participation  in  the  fraud ;  atill  the  property 
ao  obtained  does  not  rest  in  the  partnership.  Kilhy 
r.  Wilton,  1  R.  &  M.  178.  [Abbott] 

(d)  Dtito/tttum. 

The  general  right  which  every  member  of  a  part^ 
nersbip  has  to  dissolve  the  partnership!  will  not  be 
controlled  except  by  clear  expressions — that  right 
will  not  be  controlled  by  the  partners  taking  a  lease 
for  years  of  the  premises  where  the  trade  is  to 
be  carried  on  ;  nor  by  provisions  in  the  articles  as 
to  the  smount  of  capital  to  be  brought  in  by  the 
several  partners  in  successive  years  ;  nor  by  provi* 
sion  for  the  event,  where  the  partners  are  in  number 
more  than  two,  of  the  exclusion  of  one  of  them  by 
the  others.  Baxter  v.  PUnderitath,  3  Law  J.  Chano. 
119. 

QutfTf — Whether  a  partnership,  not  under  an 
express  agreement,  that  the  partnership  shall  conti- 
nue for  any  precise  duration  of  time,  is  dissolved  on 
notice  by  either  party.  LUlUwood  v.  Caldwell,  11 
Price,  97. 

Where  there  is  a  proviso  in  an  indentare  of  partner* 
ship,  that  either  of  the  partners  msy,  if  he  is  desirous 
of  quitting  the  trade,  determine  the  partnerahip : 
Held,  that  one  of  them  cannot  dissolve  the  partner- 
ship, sod  then  set  up  a  partnership  elsewhere,  but 
must  either  cootinne  the  partnership  or  entirely  give 
up  such  trade.     Cooper  v.  WatlingUm,  2  Chit.  451. 

A,  B,  and  C,  carry  on  business  as  bankers,  under 
articles  of  psrtnership  for  a  term  of  years,  by  which 
A,  in  case  of  his  death,  has  the  power  of  bequeath- 
ing his  share  of  the  business  in  favour  of  his  wife 
or  children  :  A  died,  having  bequeathed  bis  share 
of  his  concern  to  his  executors,  in  trust  for  bis  chil- 
dren ;  and  his  eiecutors  intorfered  in  the  manage- 
ment, and  shared  in  the  profits  of  the  bank,  which 
continued  to  be  carried  on  under  the  same  finn  as 
before  :  Held,  that  on  the  death  of  A,  anew  banking 
partnership  wss  formed.  Pemberton  v.  Oaket,  6 
Law  J.  Cbanc.  35. 

Where  a  partoerahip  is  dissolved,  and  one  of  the 
partnera,  being  in  possession  ofpartaersbip  property, 
carries  on  the  same  business  in  the  same  house  with 
the  partnership  property,  in  the  course  of  which 
business,  part  of  that  property  is  consumed  and  re- 
placed by  other  propertv, — toe  property  which,  at 
the  time  of  the  decree  declaring  the  partoerahip  to 
be  dissolved,  is  on  the  premises,  for  the  purpose  of 
carrying  on  the  business,  is  not  to  be  treated  as  in 
specie  the  property  of  ihe  partoership.  Nerot  v. 
Bumand,  6  Law  J.  Cbanc.  81. 

A  court  of  equity  will  enforce  an  agreement  made 
upon  a  dissolution  of  partoerahip,  that  a  particular 
book,  used  in  the  trade,  should  become  the  exclusive 
property  of  one  of  the  partners,  and  that  a  copy  of 
it  should  be  delivered  to  the  other. 

If,  upon  s  dissolution  of  partoership,  it  is  agreed 
that  certain  articles  of  the  partnership  stock  shall 
become  the  exclusive  property  of  one  or  the  partners, 
and  that  a  certain  fund  sliall  be  appropriated  to  the 


payment  of  the  debts,  and  that  fond  afterwards 

E roves  insufficient  for  the  purpose,  the  other  psrtn^r 
as  no  lien  on  those  articles  in  respect  of  such  defi- 
ciency.    Lifi^ea  v.  Simpson,  1  S.  6c  S.  600. 

A  bill,  accepted  by  one  of  several  partoers  after  a 
dissolution,  though  for  a  partoership  debt,  is  not 
binding  unless  he  has  so  conducted  himself  ss  to 
induce  the  world  to  believe  that  be  was  still  in  part- 
nership— as,  by  suffering  his  name  to  appear  on  the 
door  of  the  counting-house.  DWsmm  ▼.  Orekard,  t 
C.-Si  P.  104.  [Abbott] 

(B)  Partners. 

(a)  Hi^^f  and  Intereett. 

A,  B,  C,  and  D,  being  partoers  in  a  particular 
venture,  and  money  on  the  partnership  account  be- 
ing in  the  hands  of  B,  and  b  being  indebted  to  A, 
A  is  not  entitled,  in  the  acoonnt  between  him  and 
B,  to  have  credit  for  D*s  share  of  the  money  in  B's 
hands.     Bodin  v.  Far^uhar,  1  Law  J.  Cbanc.  SI. 

B  and  C  having  refused  to  pay  A  bis  share  of 
the  profits,  unless  he  would  sign  a  receipt,  contain- 
ing a  protest  by  B  against  A's  claim  to  any  right  of 
pre-emption,  A  is  entitled  to  file  a  bill  for  payment 
of  his  share  of  the  profits,  and  for  a  declaration  of 
the  Court  with  respect  to  his  rights  of  pre-emption. 
Stewart  v.  Stuart,  1  Law  J.  Cbanc.  61. 

Interest  allowed  at  5/.  per  cent,  on  sums  paid  oat 
to  a  deceased  partner's  estoto.  Cook  v.  Callingndge, 
1  Jse.  607. 

A,  B,  C,  D,  and  £,  having  been  in  partoership, 
as  bankers,  under  the  firm  of  A,  B,  &  Ca,  the 
partoership  is  dissolved  ss  to  A,  but  the  name  of  A 
IS  retained  for  some  time  in  the  firm,  and  he  leaves 
in  the  hands  of  his  co- partners  7100(.,  secured  by 
their  joint  and  several  bond :  they  also  covenant  to 
indemnify  him  against  all  liabilities  arising  from 
the  past  or  futore  use  of  his  name  in  the  firm :  then 
the  partnership  is  dissolved  ss  to  C,  D,  and  £,  and 
afterwards  these  three  persons,  who  carried  on  also 
a  distinct  trade,  become  bankrupt ;  afterwards,  the 
name  of  A  ceases  to  be  used  in  the  firm,  and  then 
a  commission  of  bankrupt  issues  against  B,  there  be- 
ine  joint  estates  of  the  firm,  and  also  onsatisfied  joint 
deote; 

Held,  that  A  was  not  entitled  to  prove  the  amount 
of  the  bond  against  the  separate  estate  of  B : 

That  he  was  not  entitled,  upon  indemniQring  the 
estote  against  the  joint  creditors,  to  prove  the  amount 
of  what  he  might  pay  in  respect  of  bb  liability  for 
joint  debts,  but  that  it  was  necessary  for  him  to 
satisfy  all  the  joint  creditors  before  be  could  prove. 
Exparie  EUu,  6  Law  J.  Cbanc.  44,s.  o.  SG.  itJ.SU, 

Money  paid  by  a  solvent  partner  to  defendant's 
use,  out  of  his  separate  property,  aubsequent  to  the 
bankruptcy  of  his  partner,  but  in  pursaance  of  a 
contract  made  previous  to  the  bankruptey  of  his 
partner,  may  be  sued  for  in  the  name  of  the  solvent 

Kartner  only,  without  joining  the  assignees  of  the 
ankrupt  psrtner.  Thaeker  v.  Skephtrd,  t  Chit.  65f . 

Where  a  retiring  partoer  bad  obtoined  a  larger 
sum  for  his  interest  than  subsequent  losses  justified 
being  given,  the  Court  refused  to  interfere.  Ramp' 
bottom  V.  Parker,  6  Mad.  5. 

A  co-partner  cannot  originate  a  suit  for  aooounts 
in  the  Court  of  Admiralty.    Apollo,  1  Hag.  513. 

If  one  of  severalshareholdera  for  building  a  brid^, 
undertake  the  sarreyor's  deptrtmenty  he  oan  mam* 
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tfeia  no  aetion  against  hit  «o-mbi«riben,  be  being 
yiewed  in  the  character  of  partner.  And  it  seema 
that  if  the  committee  employed  the  aurveyor,  and 
under  the  act  of  parliament  the  truateea  of  the  bridge 
are  made  liable  tor  the  aorreyor'a  bill,  the  surveyor 
caonot  maintain  an  action  for  it  against  the  com- 
mittee. Moneyptnny  r,  Hartland,  1  C.  &  P.  352. 
[Abbott] 

A  subscriber  to  an  association  for  bringing  a  bill 
into  parliament  to  make  a  railway  caonot  maintain 
an  action  for  work  and  labour  done  bj  him  in  the 
character  of  a  suryeyor  in  carrying  on  the  railway, 
against  all  or  any  of  the  other  aubacribers.  Holmes 
y.  Higgem,  1  Law  J.  K.B.  47»  s.  c.  1  B.  &  C.  74, 
a.  e.  X  D.  &  R.  196. 

(6)  Liabilitiei. 

Where  one  of  seyeral  partnera  borrowed  money, 
aaying  it  waa  for  the  firm,  and  misapplied  it, — it 
waa  bolden  that  the  other  partnera  were  not  liable, 
if  it  were  lent  out  of  the  ordinary  oourae  of  trade, 
and  the  lender  did  not  ezerciae  doe  caution  ;  and 
that  the  circumatance  of  hia  applying  a  portion  of 
that  money  to  the  liabilitiea  or  the  firm  would  not 
render  them  anawerable  for  ita  repayment,  Lloyd 
y.  Frtihfieid,  f  C.  &  P.  Sf 5.  [Abbott] 

A  dormant  partner,  who  ia  not  known  to  the 
world  to  be  a  partner,  ia  not  liable  on  a  bill  given  by 
one  of  bis  partnera  in  a  transaction  not  relating  to 
the  partnerabip.  Lloyd  v.  Athby,  %  C.  &  P.  138. 
[Abbott] 

If  a  partner  borrow  a  sum  of  money,  and  give 
his  own  security  only  for  it,  it  does  not  become  a 
partnerabip  debt  by  being  applied  for  partnerabip 
purpoees,  with  the  knowledge  of  the  other  partner. 
Sevan  v.  Lewis,  1  Sim.  S76. 

Where  money  belonging  to  other  persons  haa 
been  brought  into  the  partnership  fund  by  one  part* 
ner  with  a  knowledge  of  either  of  the  othera,  the 
partnera  are  all  liable  to  make  it  good.  StoM  v. 
MarJi,  5  Law  J.  K.B.  201,  a.  c  6  B.  &  C.  6di. 

One  partner,  by  accepting  a  bill  in  the  name  of 
the  firm,  for  hia  separate  debt,  doea  not  bind  hia  co- 
partnera,  in  the  abaence  of  proof  that  be  waa  autho- 
rised BO  to  do.     Ex  parte  Gouldiug,  2  G.  &  J.  1 18. 

In  an  action  against  partnera,  on  a  bill  of  exchange, 
it  ia  no  legal  objection  that  the  bill  baa  been  drawn 
or  indorsed  by  one  in  his  own  nsme  only.  The 
liability  of  the  parties  may  be  collected  from  their 
courae  of  boaineaa,  and  other  circumatancea,  abew- 
ittg  that  the  partner  who  drew  or  indoraed,  had 
authority  to  bind  the  partnerabip  by  that  mode  of 
drawing  or  indoraing. 

Nor  ia  it  aufficient  for  the  other  partners  to  shew, 
that,  in  the  particular  instance,  the  partner  who 
drew  or  indoraed  the  bill  in  question,  violated  hia 
private  inatructions  in  so  doing.  The  South  Carolina 
Bank  V.  Cau,  6  Law  J.  K.B.  564,  s.  c.  8  B.  &  C. 
427,  s.  c.  2  M.  &  R.  459. 

One  of  two  partnera  had  committed  a  aecret  act 
of  bankruptcy  unknown  to  the  other;  he  afterwards 
accepted  a  bill  of  exchange  in  the  name  of  the  finb, 
and  applied  it  to  his  own  private  use ;  a  commiaaiou 
waa  taken  out  and  properly  worked;  an  action 
againat  the  two  partnera,  by  iin  innocent  holder, 
waa  held  by  the  Court  to  have  been  well  brought. 
Laey  r^Woolealt,  1  Law  J.  K.B.  145,  a,  c.  2  D.  & 
R.456. 


Where  a  promiaaory  note  was  signed  by  one 
partner  for  himaelf  and  hia  copartnera,  but  began, 
"  I  promise  to  pay,"  &c. :  Held,  that  the  partner 
aigning  waa  liable  to  be  separately  aued  upon  the 
note.     Hall  v.  Smith,  1  B.  &  C  407. 

Where  a  aubmiasion  to  an  award  was  signed  by 
three  of  five  joint  contractora  :  Held,  that  it  would 
not  bind  the  five,  aa  it  was  not  an  act  within  the 
ordinary  courae  of  business  of  a  trading  firm.  Stead 
y.  Salt,  3  Law  J.  C.P.  175,  a.  e.  3  Bing.  101,  s.  c. 
10  B.  Mo.  389. 

Partnera  being  anawerable  for  the  acta  of  each 
other  aa  regarda  their  baainess,  they  cannot  set  up 
aa  a  defence  that  entriea  had  been  fraudulently  made 
by  a  co-partner,  and  they  never  had  received  the 
money  in  their  house  ; — therefore,  where  bankera, 
employed  to  receive  dividenda  in  the  funda, 
haa  in  their  own  hooka  credited  their  employera 
with  the  dividenda  aa  received,  and  had  allowed 
them  to  draw  without  having  any  other  funda  in 
their  hands :  Held,  that  the  bankera  were  bound  by 
the  entries  ao  acted  on,  although  the  partnera  were 
'not  cognisant  of  it.  Hume  v.  Boltand,  1  R.  &  M. 
J 371.  [Beat] 

Where  a  leaae  of  a  wharf  waa  granted  to  one  of 
aeveral  partners, — it  wss  bolden,  that  they  all  might 
be  aued  for  gaa  furnished  to  the  wharf,  if  they  uaed 
it.  London  Gat' Light  Company  v.  NichoU,  2  C.  & 
P.  365.  [Beat] 

Where  a  debt  ia  due  to  a  partnerabip,  the  mere 
circumatance  of  one  of  the  partnera  taking  a  aecurity 
in  hia  own  name  alone  from  the  debtor,  doea  not 
affect  either  the  rights  or  the  liabilitiea  of  the  part- 
nerabip. 

Accordingly,  where  a  partner  (a  dissolution  of 
the  psrtnership  being  in  contemplation)  took  a  war- 
rant of  attorney  in  hia  own  name  from  one  of  the 
debtora  to  the  firm,  and  afterwards  received  sums 
on  account,  the  other  partner,  who  survived  him, 
waa  held  liable  to  the  assignees  of  the  debtor  for 
the  sums  so  received,  they  having  been  paid  under 
circumstancea  which  gave  tlie  asaigneea  a  right  to 
recover  them  under  the  bankrupt  law.  Biggs  v. 
Fellatees,  6  Law  J.  K.B.  357,  s.  c.  8  B.  &  C.  402, 
s.  0.  2  M.  &  R.  4rt0. 

A,  being,  entitled  as  s  psrtner,  to  a  ahare  of  ex- 
tensive ironworks,  and  of  the  lands  and  premiaea  on 
which  they  were  carried  on,  agreed,  tor  valuable 
eonaideration,  to  aaaign  to  B  hia  intereat  in  the  pro- 
party  and  buaineas;  B  interfered  and  acted  aa  a 
partner ;  but  afterwarda  be  aaaigned  hia  share,  and 
gave  notice  to  the  other  partners,  tliat  be  bad  wiUi- 
drawn  from  the  buainess,  and  when  called  upon  to 
complete  hia  porchaae,  reaiated  the  performance  of 
the  contract  soocessfolly,  on  the  ground  that  a  good 
title  could  not  be  ahewn  :  Held,  that  B,  aa  between 
him  and  the  other  partnera,  was  to  be  treated  aa  a 
partner,  and  was  to  contribute  to  the  partnerahip'a 
losses,  until  the  time  when  he  gave  notice  of  hia 
withdrawal  from  the  concern  and  aaaigned  hia 
ahare : — that  hia  liability  ceased  upon  his  asaigning 
his  share,  snd  giving  notice  to  the  other  partners  of 
his  withdrawal  from  the  concern  : — that  the  aasii^n- 
ment  of  bis  share,  though  made  to  an  inaolvent 
peraon,  waa  not  for  that  reason  the  less  effectusl  in 
putting  an  end  to  his  liability  ;— tbst  the  assignee, 
not  having  been  acknowledged  a  partner,  or  per- 
mitted to  act  aa  aueh,  did  not,  by  his  acceptance  of 
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the  awigiuDent,  iBcar  any  lulnlityM  betwwn  liini- 
wlf  and  the  eo-paitnen.  Jtjftry  w.  Smith,  5  Row. 
158. 

Tb«  managnr  of  a  partaerabip  coaeen,  faaTing  m 
■alary  with  a  share  or  the  profits  aocordtsgtoa  pro- 
portion of  capital  and  stock,  not  adTsnoad  by  him, 
but  assigned  by  way  of  nominal  intsrest,  (for  the 
purpose  of  orsating  an  addition  to  his  salary,  de- 
pending upon  the  contingmoy  of  the  iiiocess  which 
might  be  consequent  upon  his  skill  and  industry,)  ia 
not  a  partner  subject  to  loss  in  acoonnt  with  the 
other  partners. 

In  such  a  caee,  the  manager  is  not  liable  for  loss, 
although  it  is  eiprssscd  in  the  articles  of  partner- 
ahip,  that  the  partners  (not  excepting  the  manager) 
are  to  be  '^  anbject  to  profit  and  loas" :  and,  although 
the  manager  signed  the  partnership  books,  joined  in 
securities  giren  by  the  partnership,  and  in  most 
other  partnership  acts,  including  the  advertisement 
for  a  dissolution,  because  it  appeared  from  the  ge- 
neral stnictore,  and  all  the  provisions  of  the  oontraot 
tshen  and  construed  together,  as  well  as  from  tiie 
tiansactions  between  the  parties,  and  the  conduct  of 
the  other  partnera,  that  the  proviaion,  as  to  profit 
and  loss,  was  not  intended  to  spply  to  the  manager. 

If  it  were  so  intended  ori^nilly,  it  could  not  be 
enforced  at  the  date  the  suit  commenced,  because 
the  other  partners,  upon  the  dissolution  of  the  part- 
nership, and  for  many  years  afterwards,  made  no 
mention  of  the  subject ;  sad  paiticularly  as«  in  a 
former  suit  between  them  ana  their  manager,  re- 
specting the  amount  of  his  salary,  they  omitted  to 
make  any  claim  against  him  ss  partner  for  a  share 
of  loss ;  and  moro  eapecially  as  the  court  below,  and 
the  House  of  Lords  on  appeal  in  that  suit,  estimated 
the  salaiy  on  the  supposition,  that  the  manager  was 
entitled  to  a  ahare  of  profit  as  an  addition  to  bis 
■alary,  without  being  subject  to  loss;  no saention 
or  olaim  having  been  made  on  that  subject,  either  ia 
the  original  suit  in  the  court  below  or  upon  appeal. 

A  partner  may  be  liable  for  loss,  as  to  Uie  crsr 
ditors  of  the  partoersbtp,  and  not  wo  as  to  his  co- 
partners. 

Tbe  most  positive  expressions,  ss  to  lisbility  to 
losii  in  the  articles  of  a  partnership,  may  be  oon* 
trolled  and  superseded  by  tinnsactions  between  the 
parties,  the  conduct  of  the  oo-partners,  and  the  spe- 
eial  circumstances  of  the  case,  indodtng  non-claim 
and  inconsistent  repreeentstion  during  s  protraeled 
litigation,  which  nirnished  occasion  to  make  the 
claim,  if  the  right  exialed.  Gidim  r.  fTaUoM,  fl 
Bligb,f70. 

A  retiring  partner  is  liable  for  tbe  debts  due  by 
the  partnership  on  hie  retirement,  although  the  ora- 
ditor  may  aaaent  to  the  carrying  of  the  debt  inton 
new  accoont  with  the  remaming  partners.  David 
r.  B^/let,  4  Law  J.  K.B.  l«5,a.o.5  B.  &C.196,e.a. 
7  D. ft  R. 690, a.  e.  1  C.  &  P.368. 

A»  after  his  dissolution  of  partasfahtp  with  B, 
suffered  his  name  to  remain  on  a  cart,  and  over  the 
place  of  business :  subsequently  an  ivjuiy  having 
arisen  to  tbe  plaintiff,  in  cmiBcquence  of  the  oarter^s 
improper  driving,  enaction  was  brought  against  A : 
Held,  that  the  action  was  snstainaUe,  though  the 
cart  belonged  to  B  ;  because  A,  by  pennitting  bis 
name  to  remain  on  the  oart,  held  himeelf  out  to  the 
world  as  the  owner  of  It.  Stmbks  v.  EUy,  1  C.  & 
P.  614.  [Abbott] 


The  personal  rapwaentslivea  of  one  ef  tw»  part- 
ners demanded  from  the  aurviving  partner  an  ac- 
count of  tbe  partnership  transactions^  He  rvfusad 
to  render  the  aecoonts,  unless  they  would  giro  him 
security  for  a  balance  which  he  claimed  to  1w  due  to 
him.  TlieT  then  filed  a  bill  for  an  account.  He  filed 
a  croas  bill.  On  the  Master's  roport,  a  balance  was 
found  due  from  him  to  the  repreeeotatires  oi  the 
deceased  partner:  Held,  that  the  costs  of  both  suits 
nrast  be  given  against  the  surriving  partner.  Faym 
w,  Feltmt,  4  Law  J.  Chane.  175. 

Whero  the  defendant,  a  part  owner  of  a  mine, 
told  the  plaintiff,  who  had  supplied  the  mine  on  the 
credit  of^  the  firm,  that  he,  the  defendant,  had  sold 
his  share  of  the  mine  to  A  and  B,  who  for  the  fbtnre 
would  be  his  paymasters,  and  that  he,  the  defendant, 
would  be  no  longer  responsible :  Held,  that  the 
operation  of  the  notice  was  a  question  fur  the  jury. 
Vice  V.  Fieming,  1  Y.  &  J.  n7. 

(C)  Actions  and  Suits. 

(a)  Ingmero/. 

[See  ante,  B.]  * 

A  &  B,  partnen  in  trade,  dissolved  partaeiship, 
and  one  of  them  afterwards  earned  on  the  businesa 
solely  on  bis  own  aocoont,  but  in  the  joint  names : 
Held,  that  an  action  of  assumpsit  might  be  main- 
tained br  him  alone  for  goods  sold  and  delivend, 
during  the  exiatence  of  the  partoerabip.  Atkintam 
T.  Laing,  1  D.  ft  R.  N.P.C.  16.  [Abbott] 

Where  one  of  aeveral  partners  signed  a  composi- 
tion deed  in  tbe  name  or  the  firm,  as  a  partnership 
debt :  It  was  holden,  that  he  laight  sue  alone  fn 
non-payment  of  an  instalment  Metealft,  Ryeroftt 
6  M«  &  S.  75. 

If  a  peraon  be  oatenaibly,  but  not  really  a  parfncr, 
he  need  not  join  in  aotions  by  tbe  firm.  Dmvenpart 
w,  Atfdtotrew,  1  C.  ft  P.  89.  [Hullock] 

An  action,  by  one  of  several  partnen,  for  a  debt 
due  to  the  firm,  cannot  be  maintmned  for  tbe  debt, 
eren  though  tbe  defendant  anff^  judgment  by  de- 
fault, and  the  amount  of  the  debt  be  clearly  proved, 
before  the  sheriff  upon  a  writ  of  inquiry.  Btoicei 
T. ,  4  Law  J.  k.B.  78. 

Where  a  partnanhip  firm  is  under  a  liability,  and 
has  a  remedy  over  against  another  person,  and  one 
of  tbe  partnen  alone  pays  the  amonnt,  he  may  bring 
the  action  over  against  the  other  person  in  his  own 
name  without  joining  his  partnen.  HvpUy  r.  Fieht 
5  Law  J.  K.B.  174# 

Six  persMM  had  agreed  to  establiah  a  stage  coaeh, 
to  be  conveyed  by  tbera  reapectively,  from  A  to  B 
and  back ;  and,  for  carrying  the  agreement  into 
effect,  they  bound  themselves  each  to  the  other,  to 
pay  the  plaintiff  all  penalties  that  might  acome  to 
any  party  to  the  agreement  who  should  not  carry 
the  coach  over  the  line  of  road  allotted  to  him  on 
his  part  of  the  journey ;  or  that,  in  default  of  pinr- 
ment  of  such  penaltiea,  the  plaintiff  might  sue  for 
the  same,  and  the  amount  was  to  be  divided  among 
the  parties  to  the  agreement  who  should  not  have 
subjected  tbemselves  to  anr  penalties,  to  tbe  exclu- 
sion of  the  defkulter :  Held,  that  an  action  against  a 
defaulter  for  the  breach  of  tbe  agreement  might  be 
maintained  by  the  plaintiff  alone,  without  joining 
the  other  perties  who  had  not  been  defirolttfn.  fie- 
denkurtt  v.  B^a,  4  Law  J.  G.P.  19t,  &  o.  3  Bmg. 
465. 
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If  one  of  lerenl  partners  be  concerned  in  prepar- 
ing the  proBpecttts  of  a  projected  newspaper,  which 
pioepectua  states,  that  he  and  others  will  act  as 
treasurers  and  managers,  and  also  that  the  subscribers 
are  not  to  be  partners,  nor  to  be  answerable  for  more 
than  their  subscription ;  and  be  also  aware,  that  a 
partioolar  indiridual  is  to  be  sole  nominal  proprietor ; 
the  firm  of  which  such  partner  is  a  member  (aU 
tboQgh  he  has  not  taken  anj  share  in  Uie  paper), 
cannot  sue  the  subscribers  who  have  taken  shares, 
for  the  price  of  goods  furnished  for  the  paper. 

Money,  the  property  of  two  partners,  misapplied 
by  a  pNBrson  at  the  instance  of  one  of  the  partners, 
sad  with  bis  concurrence,  cannot  be  recovered  back 
in  an  action  in  the  names  of  the  two.  Consequently, 
it  cannot  be  the  subject  of  set-off  in  an  action  against 
the  two ;  but  the  partner  who  has  been  damnified 
by  the  misapplication  may  maintain  a  special  action 
on  the  case,  against  the  person  who  misapplied  the 
money,  though  he  did  so  with  the  concurrence  of  the 
other  partner.  Jonu  r.  FUming  and  Jones,  6  Law  J, 
K.B.  lis,  s.  c.  7  B.  Ac  C.  S17. 

Where  an  original  member  of  a  oompanr  lent 
money  to  the  company, — it  was  holden,  m  toe  ab- 
sence of  proof  that  he  bad  ceased  to  be  a  member, 
be  must  be  taken  to  be  a  partner,  and  therefore  not 
entitled  to  sue  bis  co-partner.  Perring  ▼•  Hone,  f 
C.&P.403.  [Best] 

The  Court  will  not,  on  the  application  of  one  part- 
ner, restrain  another  from  using  the  partnership 
property,  or  name,  unless  a  case  of  misrepresentation 
or  abuse  is  made  out  against  him.  Neither  will  it 
restrain  a  partner  in  a  patent  from  publishing  a  book 
containing  an  account  of  the  invention.  Hawkint 
r,  Blackford,  1  Law  J.  Chanc.  14f . 

If  the  proprietors  of  a  morning  newspaper  agree, 
for  a  pecoDiary  consideration,  with  the  proprietors 
of  an  evening  paper,  to  give  the  latter  the  use  of 
types,  &c.  belonging  to  the  former,  the  Court  will 
not,  on  the  complaint  of  a  plaintiff,  who  had  himself 
long  ac<|ttiesced  in  that  agreement,  grant  an  injunc- 
tion against  this  application  of  the  partnership  pro- 
per^ ;  neither  will  it  grant  an  injunction  under  sucb 
circumstances,  even  when  the  whole  property  of 
the  evening  paper  belongs  to  the  majority  of  the 
proprietors  of  the  morning  paper.  Glauittgton  v. 
Thwaitei,  1  Law  J.  Chanc.  113,  a.  e.  1  S.  &  S.  1S4^ 

Where  one  of  several  partners  had,  without  the 
privity  ofhis  co-partners,  accepted  a  bill  of  exchange, 
tbe  Court  granted  an  injunction  to  restrain  the  nego- 
tiation by  a  holder,  who  had  given  a  valuable  con- 
sidermtion  for  it,  bat  who  had  notice  that  it  bad  been 
accepted  without  authority.  Hood  v.  Aiton,  1  Russ. 
41S. 

A  and  B  contract  for  the  purchase  of  an  estate, 
which,  two  years  afterwards,  is  conveyed  to  A  ab- 
solutely, who  pays  tbe  purchase-money,  and  treats 
tbe  estate  as  bis  own  :  upon  B's  death,  A,  as  the 
husband  of  one  of  bis  next  of  kin,  settles  accounts  of 
B's  personal  estate  with  C,  one  of  B's  personal  re- 
presentatives, and  makes  no  claim  in  respect  of  the 
above-mentioned  purchase  during  C's  life  ;  be  will 
not  be  allowed,  after  C's  death,  to  say,  that  tbe  pur- 
chase was  a  partnership  transaction,  and  to  claim  a 
moiety  of  the  price  out  df  B's  personal  estate. 
Hughes  V.  "Evans,  1  Law  J.  Chanc.  129. 

A,  who  was  one  of  several  partners,  who  were 
carriers,  was  in  tbe  habit  of  keeping  wool  in  his 
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warehouses  at  T,  until  it  was  convenient  for  the 
vendee  to  receive  it ;  and  after  the  partoership  was 
dissolved,  and  notice  to  the  vendor,  the  wool  was 
destroyed  in  the  warehouse  by  fire:  Held,  that 
upon  the  goods  being  received  into  A's  ware- 
house, under  a  special  agreement  with  the  vendor, 
the  liability  of  the  partners,  as  carriers,  ceased,  and 
that  A  did  not  retain  it  as  one  of  the  carriers,  but  as 
warehouseman ;  having,  therefore,  settled  tbe  loss 
with  the  vendor,  he  was  not  entitled  to  contribution 
in  settling  the  accounts  with  his  partners.  And  it 
seeau  he  would  not  have  been  liable  for  the  loss  in 
the  character  of  a  wareLouaeman.  In  re  Webb,  8 
Taunt.  445,  s.  c.  2  B.  Mo.  500. 

Where  two  persons  jointly  undertook  to  procure 
a  cargo  for  a  vessel  for  certain  commission,  which 
they  agreed  to  divide  equally  among  themselves, 
and  one  of  them  received,  on  account  of  such  com- 
mission, a  certain  aum  of  money :  Held,  that  the 
other  could  not  maintain  money  had  and  received 
for  a  moiety,  the  demand  arising  out  of  a  partner- 
ship transaction,  and  no  account  having  been  settled 
between  them — Bayley  J.  dub,  Boriil  v.  Hamond, 
5  Law  J.  K.B.  145.  s.  c.  6  B.  &  C.  149. 

Several  persons  entered  into  partnership  as  manu- 
facturers, in  December  1806,  on  the  terms,  iiUsr 
alia,  that  one  partner  should  have  the  management 
of  the  business  and  accounts,  and  that  three  of  the 
partners  should  have  no  votes,  or  voices,  in  the 
general  afimirs,  but  should  be  bound  by  the  acts  of 
the  majority  of  the  other  partners.  One  of  those 
other  partners  was  also  partner  in  a  bank,  with 
which  the  firm  kept  an  account.  On  the  dissolution 
of  the  first  firm  in  1830,  a  bill  was  filed  against  the 
partners,  or  their  representatives,  by  the  bsnkers  for 
an  account,  and  payment  of  a  large  balance  claimed 
to  be  due  to  tbem,  charging  several  atated  accounts, 
alleged  to  have  been  deUvered  and  approved  oL 
One  of  the  defendants  (being  one  of  the  partners 
excluded  from  the  management,)  by  bis  answer  dis- 
puted the  account,  and,  by  a  cross  bill,  alleged  that 
the  superintending  partners  had,  by  misconduct  and 
neglect,  suffered  the  acting  partner  to  embezsle  the 
partnership  property  ;  that,  if  a  balance  were  due 
to  the  bankers,  it  had  arisen  through  such  miscon- 
duct ;  and  that  the  superintending  partners,  includ- 
ing the  partner  in  the  bank,  ought  to  bear  the  loss. 
By  the  decree,  dismissing  the  crow  bill,  it  was  re- 
ferred to  the  Msster,  to  take  the  account,  with  liberty 
to  atate  special  circomatances.  The  Master  declined, 
under  this  direction,  to  take  the  account  on  the 
footing  of  a  stated  amount,  and  the  defendant  in- 
sisted on  the  account  being  taken  and  vouched,  item 
by  item;  on  which  the  plaintiffs  presented  their 
petition  for  a  re-hearing,  which  was  refused,  the 
petition  notbavingbeen  presented  within  six  months 
after  the  decree  pronounced ;  the  Court,  however, 
expressing  a  strong  opinion,  that  no  other  decree 
could,  according  to  the  pleadings,  have  been  made. 

The  direction  to  the  Master,  not  to  disturb  settled 
accounts,  appUea  only  to  mutual  accounts  between 
the  parties,  by  which  they  would  be  bound,  and  is 
a  special  direction ;  but  the  direction  to  report  spe- 
cial circumstances  is  one  of  course,  and  ve^  often 
introduced  without  any  object.  MUfard  v.  Milford, 
1  M'Clel.  &  Y.  150. 

An  action  of  covenant  waa  brought  upon  a  part- 
nership deed,  by  which  it  was  agreed,  that  at  the 
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expiration  often  years,  tbe  plaintiff  was  to  be  re* 
paid  the  sum  of  20,000i.  which  he  had  advanced, 
and  was  to  receive  tOOOL  per  annum,  and  to  be  in- 
demnified against  all  losses :  the  defendant  pleaded, 
that  the  execution  of  the  deed  wasbj  way  of  colour, 
and  in  effect,  an  usurious  contract  to  secure  to  the 
plaintiff  ten  percent. ;  which  pleas  upon  issue  beings 
joined,  were  denied  by  the  jury  :  Held,  after  such 
finding  by  the  jury,  the  Court  could  only  take  the 
contract  from  the  deed,  and  if  it  was  a  partnership 
of  ever  such  an  unusual  nature,  there  was  no  loan  of 
money,  and  could  not  be  pronounced  usurious ; 
therefofe,the  Court  refused  to  grant  a  new  trial  or 
arrest  the  judgment  Enderby  v.  Gilpin,  5  B.  Mo, 
571,  8.  c.  bB.  &  A.  954,  s.  c.  1  D.  &  R.  570. 

(b)  PUadingt. 

Where  a  Burviving  executor  brought  an  action  of 
aasumpsit  in  'his  own  right,  againat  the  surviving 
partner  of  a  deceased  co-executor,  without  stating 
bim  to  be  a  surviving  partner,  the  Court  determined 
that  the  action  was^ot  maintainable.  Fitzgerald  r. 
Boehm,  6  B.  Mo.  332. 

A  and  B  being  in  partnership,  A  files  a  bill  for  an 
account  on  the  footing  of  certain  articles ;  B  trans- 
fers shares  to  persons,  who  are  made  parties  to  tbe 
suit  by  supplemental  bill,  and,  in  the  deeds  of  as- 
signment, covenants  that  the  ahares  so  transferred 
shall  be  free  from  all  debts  and  engagements ;  a 
decree  for  an  account  is  made  on  the  footing  of  the 
articles ;  the  shares  assigned  by  B  come,  by  inter- 
mediate assignments,  to  C  and  D  ;  B  files  a  supple- 
mental bill  to  enforce  the  former  decree  against  C 
and  D,  alleging  the  whole  property  of  tbe  partnerahip 
to  be  now  in  them  :  —ti  plea  of  B's  deeda  of  assign- 
ment, and  of  title  derived  under  them,  held  to  be 
bad,  as  not  covering  those  shares  of  the  partnership 
which  C  and  D  claim,  otherwise  than  through  those 
deeds  of  assignment.  Barbers,  Cranktliaw,  1  Law 
J.  Chanc.  196. 

In  an  action  against  a  surviving  partner. — it  was 
held,  that  a  demand  due  from  bim  as  survivor, 
might  be  joined  with  a  demand  due  in  his  own  right. 
Goiden  r.  Vaughan,  2  Chit  436. 

Upon  dissolution  of  partnership,  a  covenant  is 
entered  into  between  A  and  B,  that  B  is  to  leave 
150^  in  bankers'  hands  until  March  1822,  as  security 
towards  payment  of  any  demands  which  might  be 
made  on  A,  in  respect  of  debts  contracted  by  B  on 
account  of  the  credit  of  the  partnership ;  the  sum, 
after  Marcb  1822,  subject  to  such  claims  as  might 
have  been  made  aforeaaid,  to  be  paid  over  to  B. 
Breach,  that  although  B  bad  contracted  no  such 
debts  as  aforesaid,  and  although  no  claim  had  been 
made,  still  A  would  not  permit  tbe  bsnker  to  pay 
tbe  same  over  to  B  after  March  1822.  Plea,  stating 
that  a  claim  or  demand  was  made  on  A,  in  respect  of 
fi  debt  of  200L,  by  one  T  H,  as  beings  debt  con- 
noted by  B,  on  account  of  the  credit  of  the  said 
partnership  :  Held,  that  tbe  plea  was  \md.  Want 
T.  Reece,  1  Bing.  18,  s.  e.  7  B.  Mo.  244. 

(e)  Evidence, 

A  purtnership  is  not  proved  by  shewing,  that  A 
has  for  a  long  time  traded  under  the  firm  of  A  & 
B,  when  the  former  resided  in  England,  and  the 
latter  in  Spain.  Burgue  t.  De  TatUt,  3  Stark.  53. 
[Abbott] 


Where  an  action  is  brought  against  A.B  And  C, 
as  partners,  the  office  copy  of  an  answer  to  a  bill  in 
Chancery,  filed  by  A  againat  B  and  C,  may  be  re- 
ceived in  evidence,  without  producing  tin  origina], 
in  order  to  eatablisb  the  partnership ;  and  to  prove 
the  identity  of  the  defendant'a  clerk,  their  solicitor 
is  a  competent  witness,  although -he  knows  nothing 
of  tbe  defendants,  except  that  'he  is  conductiBg  a 
suit  for  them.  Studdy  v.  Sanden,  1  Law  J.  K.B. 
96,  s.  c.  2  D.  &  R.  347. 

An  agreement  that  a  person  shall  become  a  part- 
ner generally,  cannot  be  enforced  in  the  absence  of 
evidence  to  shew  tbe  terms  upon  which  the  parties 
had  agreed  to  become  partners.  Figet  r.  CntUr,  5 
Stark.  139.  [Abbott] 

Notice  of  the  eessstioo  of  a  partnership  given  to 
an  individual  may  be  evidence  to  prove  the  dissolu- 
tion ;  but  a  conversation  between  one  of  the  partoeis 
and  the  witness,  in  which  the  former  stated  that  they 
had  ceased  to  be  partners,  is  inadmissiUe.  Delman 
▼.  Orchard,  2  C.  &  P.  104.  [Abbott] 

Where  an  agreement  for  letting  was  signed  "  H 
C  &  Co."  and  it  appeared  that  there  were  two  per- 
sons trading  under  that  firm,  but  it  was  not  proved, 
through  the  absence  of  tbe  attesting  witness,  in  whoeo 
handwriting  it  was  signed :  It  wss  boldeo,  upon 
evidence  that  both  persons  acted  in  the  boatness,  tiiat 
there  waasufficientproof  of  an  execution  by  tbe  pvt- 
nership.  Evam  v.  Curtis,  2  C.  &  P.  296. [Abbott] 

If  only  one  of  two  partners  be  sued,  and  there  be 
no  plea  in  abatement,  the  party  who  is  not  sued  is 
a  competent  witness  for  the  plaintiff.  Fawcett  v. 
Wrathall,  2  C.  &  P.  305. 

One  partner  cannot  release  another,  for  tbe  pur- 
pose of  making  bim  a  competent  witness  in  a  par- 
ticular action.     Simons  v.  Smith,  1  R.  6c  M.  29. 

The  declarations  and  conduct  of  co-plaintiffs  are 
evidence  against  any  one  of  them.  Hughes  v.  Emou, 
1  Law  J.  Chanc.  129. 

Where  an  issue  is  to  try  the  defendants*  liabili^ 
as  partners,  and  an  attorney  is  subptcnaed  to  prodvee 
a  composition-deed,  executed  between  them  and  ano- 
dier  firm,  shewing  the  partnerahip ;  an  objection  to 
tbe  production  of  the  instrument  may  be  taken,  on 
account  that  the  disclosure  might  prejudice  tbe 
latter  in  disputes  with  other  persons.  Harrisr,  Hitf. 
1  D.  &  R.  N.P.C.  17.  [Abbott] 


PARTY  WALL. 
[See  Reversion  ^nd  Rbversiokeil] 

Where  a  tenant,  who  occupied  under  a  repairing 
leaae,  pulled  down  and  rebuilt  a  party  wall  at  the 
joint  expense'  of  himself  and  the  occupier  of  the  ad- 
joining house, — it  was  holden,  that  no  action  could 
be  maintained  by  the  tenant  against  his  landlord,  on 
the  14  Geo.  3,  c.  78,  the  former  not  having  obtained 
the  letter's  authority.  Pisey  v.  Rogers,  1  R.  &  M. 
357.   [Abbott] 

It  was  certified  by  an  arbitrator,  that  a  party  rais- 
ing a  party -wall  intended  to  comply  with  14  Geo.  3, 
c.  78,  but  did  not,  in  fact,  do  so,  and  injured  the 
adjoining  house :  Held,  that  the  raising  of  the  wall 
was  to  be  considered  as  done  "  in  pursuance  of  tbe 
statute ;"  and  that  the  defendant  was  entitled  to  the 
protection  of  section  100,  respecting  notice  and  limita- 
tion of  action,  before  trespass  would  lie  against  bim. 
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Pmtt  r.  HiUman,  S  Law  J.  K.B.  S53,  8.  c.  4  B.  & 
C.  S69.  8.  o.  6  D.  &  R.  S6a 

Au  sctioD  of  tretpoMcaanoC  be  maintained  by  one 
part-owner  of  a  party- wall  against  the  other  part- 
owner.  Wiithhir4  ▼.  Sul/ord,  6  Law  J.  K.B.  151, 
a.  c.  8  B.  &  C.  259  u.,  a.  c.  1  M.  &  R.  404. 

An  action  of  treapasa  cannot  be  maintained  by 
one  tenant  in  common  of  a  party-wall  against  the 
other. 

Nor  does  the  altering  of  auch  a  wall  for  the  pnr- 
poae  of  iroproTemeat,  (for  instance,  the  heightening 
of  it,)  reaaer  the  party  who  makes  the  alteration  a 
treapasser;  though  he  may  be  liable  to  an  action  on 
the  case.  Cubitt  t.  Porter,  6  Law  J.  K.B.  306,  e.  e. 
8  B.  &  C.  S57,  a.  c.  2  M.  &  R.  t67. 

An  account  of  the  expenses  of  rebuilding  a  party- 
wall,  delivered  in  parawanoe  of  the  statute,  14  Geo. 
S,  c  78,  a.  41,  containing  a  correct  statement  of  the 
quantity  of  brick«work  done  and  materials  allowed 
rar,  ia  s  sufficient  account,  aa  required  by  that  sec- 
tion, although  it  alao  contains  a  statement  of  the 
pricea  paid  for  the  brick-work  and  allowed  for  the 
materiala,  which  exceed  the  prices  fixed  by  the  sta- 
tute ;  and  a  demand  of  payment,  reforring  to  that 
account,  is  sufficient. 

The  defence  relied  on,  being  that  the  party-wall 
was  not  built  half  on  each  side  of  the  boundary,  aa 
required  by  sec.  14  of  that  act :  Held,  that  the  ques- 
tion for  the  jury  was,  whether  it  were  fairly  built 
ao,  without  regarding  any  minute  inaccuracy  of  mea- 
surement, or  by  unfairly  and  intentionally  encroach- 
ing OB  the  defendant's  premiaes.  Reading  r.  Bar» 
uard,  1  M.&  M.  71.  [Tenterden] 

'i*be  defendant  took  land  on  a  building  lease  from 
one  N,  at  the  yearly  rent  of  5L  Subsequently  he  let 
a  part  of  the  ground  to  one  G,  who  was  to  build 
houses  upon  it,  at  tfO/.  a  year :  Hetd^  that  he  waa 
therefore  the  owner  of  the  improved  rent  under  the 
act,  and  as  such  liable  to  contribution  to  a  party- 
wall  uaedin  the  erection  of  a  houae  on  such  land  by  G. 

S«mbi§ — That  the  notice  required  by  the  41st  sec- 
tion of  the  act,  does  not  apply  to  the  erection  of  a 
new  building,  but  only  to  the  renewal  of  an  old 
party- wall :  Held,  alao,  that  the  owner  of  the  party- 
wall  was  not  confined  to  ten  daya  to  give  his  notice, 
but,  there  being  no  sdjoiaing  house  when  it  was 
built,  might  give  die  notice  in  reaaonable  time  after 
the  adjoining  houses  were  attached.  ColUnt  ▼.  Wil- 
MH,  6  Law  J.  C.P.  107,  s.  c.  4  Bing.  551,  s.  o.  1  M . 
&P.454. 
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A  specification  wUl  be  bad,  if  it  use  terms  cal- 
culated to  encourage  uaeless  experiments  to  arrive 
at  the  desired  object,  although  it  give  the  proper 
means  of  arriving  at  it. 

Thus,  where  a  man  in  his  specification  used  the 
following  terms, "  The  invention  consists  in  the  using 
certain  cloths,  which  may  be  made  of  any  suitable 
material ;  but  I  prefer  it  to  be  made  of  linen  warp, 
and  woollen  weft.''  The  fact  being,  that  he  had  un- 
availingly  tried  other  materials,  and  had  found  noKb 
to  answer  but  linen  warp  and  woollen  weft,  it  was 
held,  that  the  specification  was  bad.  Cromptonr. 
Ihb^tion,  6  Law  J.  K.B.  314. 

If  A,  who  has  procored  a  patent  for  inventing 


three  distinct  substances  which  form  a  particular 
medicine,  does  not  in  the  specification  describe 
them  by  their  known  and  accustomed  names,  but 
merely  points  out  the  method  by  which  they  are 
to  be  produced,  it  renders  the  specification  invalid, 
as  it  only  tends  to  make  persons  believe  that  an 
elaborate  proceas  is  absolutely  necessary,  when  iu 
fact  it  was  known  to  the  patentee  that  the  result  of 
their  labours  might  be  purchased  in  any  chemist's 
shop.     Savory  v.  Pric9t  1  R.  &  M.  [Abbott] 

Where  a  patent  waa  described  to  be  for  *'  a  new 
and  improved  method  of  making  of  double  canvas 
and  aaii-cloth,  without  any  starch  whatsoever,"  and 
the  specification  stated,  that  the  invention  consisted 
in  an  improved  texture,  or  method  of  twisting  the 
thread  to  be  applied  to  the  making  of  unstarched 
oloth.  The  Court  determined,  that  the  patent  waa 
void,  as  being  taken  out  for  more  than  the  party 
discovered,  it  having  been  shewn  that  the  exclusion 
of  starch  in  such  manufacture  bad  been  before 
adopted.  Campiom  v.  Beiiyon,  6  B.  Mo.  71,  s.  c.  3 
B.fitB.5. 

Where  a  specification  contained  Frencb  terms, 
it  was  holden,  that  if  there  be  drawings  annexed 
thereto,  and  by  a  comparison  of  the  words  and  the 
drawings,  the  one  will  explain  the  other,  sufficiently 
to  enable  a  skilful  mechanic  to  perform  the  work, 
the  specification  ia  sufficient.  BUaam  ▼.  Ettee,  1 
C.  &  P.  558.  [Abbott] 

A  party  obtained  a  patent  for  the  "  invention  of 
ceitain  improvements  in  the  smelting  and  working 
of  iron,"  and  the  patentee,  in  his  specification,  de- 
scribed the  improvements  to  consist  of  various  pro- 
cesses, by  which  iron  contained  in  slags  or  cinders, 
produced  from  the  several  furnaces,  waa,  by  smelt- 
ing, brought  into  the  state  of  bar  iron  ;  and  further, 
in  the  use  and  application  of  lime  to  iron,  subse- 
quently to  the  operation  of  the  blast-furnace,  whereby 
that  quality  in  iron  called  **  cold  short,"  might  be 
prevented.  The  patentee  then  declared,  that  in  the 
smelting  he  used  a  mixture  of  lime  and  mine  rubbish, 
and  stated  their  proportions',  and  also  the  various 
processes,  compounds  and  proportions,  used  in  the 
different  furnacea  in  the  smelting  and  working ;  and 
further  atated,  that  he  had  discovered  that  the  ad- 
dition of  lime  or  limestone,  or  other  substaqpes, 
conaiating  chiefly  of  lime,  and  free,  or  nearly  free, 
from  any  ingredient  known  to  be  hurtful  to  the 
quality  of  iron,  would  aufficiently  prevent  or  remedy 
that  quality  in  iron  called'*  cold  short,"  and  would 
render  sucn  iron  more  tough  when  cold. 

On  the  trial  of  an  action  for  the  infringement  of 
this  invention,  it  appeared,  tltat  the  iron  had  before 
been  extracted  from  slags  ;  that  it  had  been  pre- 
viously discovered,  end  even   published,  that  the 
application  of  lime  woujd  prevent  the  quality  called 
"  cold  short"  ;  that  such  application  bad  been  used 
for  that  purpose  in  an  extenaive  iron  work,  for  a 
series  of  years  previous  to  the  date  of  the  patent; 
and  that  the  defendants  had  not  worked  according 
to  the  processes,   compounds  and   proportions  de- 
scribed in  the  specification,  for  that  they  frequently 
varied  the  proporuons.  and  in  one  instance  omitted 
one  of  the  ingredients  altogether,  with  an  equally 
successful  result :   Held,  by  three  Judges,  ( Gibbs  C. 
J.  o6ieate,)  that  the  patent  wan  void,  as  the  inrention 
waa  not  new,  and  that  there  had  been  no  mfriuge- 
ment  of  the  patent  by  the  dofendtnts.  ntU  r.  i  Aomp- 
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torn,  8  Ttimt  375,  a.  e.  t  B.  Bfo.  4f 4»  a.  e.  3  Mm- 

rale,  6f9, 

Accideotal  anor  in  tb«  speeificatiQn  of  a  pateat 
ordered  to  be  corrected.  Tbe  Maater  of  the  Rfllla  ia 
the  proper  peraon  to  make  aoch  order.  Inn  Hed- 
immd,  0  Law  J.  Cbaso.  183* 

Tbe  ioTeotion  of  a  aervaDt  wbHe  in  tbe  emploj' 
of  aootber,  belonga  to  tbe  aenraot  and  not  tbe  en- 
plojer,  m  tbe  abaence  of  proof  tbat  tbe  fomer  waa 
retained  for  the  erpreu  jnirpom  of  htventmg*  Blaxmm 
Y.  EUn,  1  C.  &  P.  558.  [Abbott] 

SanbU,  It  ia  piracy  to  aae  part  of  an  laipfroremeDC, 
for  which  a  patent  baa  been  obtained,  in  another 
improTement.  Wginw,  Mmo,  4  Law  J.  Cbane.  S94. 

If  A  obtaioe  a  patent,  and  entera  into  an  agree- 
aaent  with  B,  tbe  effect  of  which  ia  to  asake  fi  a 
partner  in  the  patent,  B  ia  entitled,  not  merely  to 
ahare  in  the  profiu,  but  to  interfere  in  tbe  manage- 
ment of  it ;  and  if,  upon  a  bill  being  filed,  A  iaaiata 
that  be  alone  ia  entitled  to  act  in  the  management, 
and  that  aoch  waa  the  true  intent  of  tbe  agreement, 
an  injunction  will  be  granted  againat  A.  BUef^ord 
T.  HawknUfl  Law  J.  Chano.  141. 

Tbe  Coort  will  not  reatrain  one  of  tbe  aereral  put- 
nera  in  a  patent*  from  pnbliabing  a  book  contauing 
an  acooont  of  tbe  invention.  Hawlant  t.  BUdtfnrd, 
1  Law  J.  Chano.  14«. 

Injunction  granted  to  reatrain  tbe  infringement 
of  a  patent,  even  where  ita  legal  validity  waa  qoea- 
tioned,  where,  from  the  nature  of  the  inatmment, 
tlie  market  for  it  might  be  anppUed  in  a  very  abort 
time.     Wtiu  v.  Maw,  1  Jac.  509. 

Where  an  invention  waa  objected  to  aa  not  being 
new, — it  waa  bolden,  that  a  drawing  of  one  which 
the  witneaa  bad  before  conatmcied,  might  be  looked 
at  by  him,  and  that  he  might  be  aaked  if  be  bad 
auoh  a  recollection  of  the  machine  made  by  him  aa 
to  aay  it  waa  a  correct  drawing  of  it.  Rtx  v.  Haddtm, 
t  C.  &  P.  184.  [Bayley] 

Tbe  plaintiff  alleged  in  bia  declaration  tbat  ha 
marked  bia  powder-flaaka  and  ahot-belta  "  Sykm 
Patent;"  ana  that  tbe  defendaata  made  powdei^ 
ilaska  and  sbot-belta,  and  marked  them  with  the 
aame  worda,  in  imitation  of  the  plaintiff'a  and 
knowingly  aold  them  ao  marked  at  and  for  powder- 
fla^a  and  ahot-belta  of  tbe  mano£aotura  of  the 
plaintiff,  to  the  injury  of  the  plaintiff. 

Tbe  evidence  waa,  tbat  tbe  defendanta  aold  tbe 
articlea  aa  their  own  manufaotore,  but  that  Uie  pnr^ 
ehaaera  re-aold  them  aa  being  of  tbe  mannfretam  of 
the  plaintiff:  Tbe  Coart  held,  tbat  tbe  evidence 
aupported  the  allegation  in  tbe  declaration.  Syku 
V.  Syft#<,  3  Law  J.  K.B.  48*  a.  o.  3  B.  &  C.  641, 
a.  c  5  D,  &  R.  f  9f . 

A  patent  doea  not  become  void  when  it  baa  paaaad 
to  Uie  aaaigneea  of  bankmpta,  who  have  mora  than 
five  creditora ;  for  the  aaaigneea  are,  aa  to  tbia  kind 
of  property,  tbe  repreaentativea  of  the  bankrupta,  and 
not  or  the  creditora.  Blosam  v.  Ekt§,  3  Law  J. 
K.B.  93,  a.  c.  1  C.  &  P.  559,  a.  c.  1  R.  &  M.  167. 

By  an  act  for  enlarging  tbe  term  granted  to  a 
patentee  for  tbe  enjoyment  of  bia  patent,  it  waa 
enacted,  that  in  oaae  tbe  power,  privilege,  or  an- 
thority,  granted  by  the  lettera  patent,  abouldat  any 
time  become  veated  in,  or  in  tniat  fior  mora  than  the 
number  of  five  peraona,  or  their  npreaantativea,  at 
any  one  time,  otherwiae  tban  by  deviae  or  aucoaa- 
>ion,  (rackooing  •aaciiton  a»d  adnnoiatratora  aa  and 


Ibr  the  aiagia  penooa  tba^  lupi await  aa  to  mdi 
intereat  aa  Uiey  are  or  aiball  be  entitled  to  in  right 
of  aneb  their  taatatota  or  teetator,)  tiMn,  aad  in 
evwy  of  tbe  aaid  caaaa,  all  Ubertiea,  privilegea,  aad 
advantagea  veated  in  the  patenteea,  their  ezeenioii» 
adminiatratora  or  aaaigna,  aboold  ceaae,  deteimino, 
and  become  void,  libe  patanteea  having  beoaaae 
bankrupt*  and  creditora  exceeding  fivn  in  mimbei, 
having  proved  under  tbe  oommiaaion  :  It  waa  heM, 
that  thia  daoae  applied  only  to  an  aaaignoMBt  by 
aet  of  the  party,  and  not  to  an  aaaignaaent  by  opein 
tion  of  law ;  and,  conaeqnently,  tbat  tbe  intereat  of 
the  aaaigneea  of  tbe  bankrupt  in  tbe  patent  had  not 


Tbe  patent  waa  for  a  machine  for  makings  V^P^  ^^ 
flingle  abeeta,  without  aeam  or  jdntng,  from  one  to 
twelve  feet  and  opwmrda  wide,  and  from  one  to 
forty- five  foot  and  opwarda  in  length :  HeM,  that 
thia  imported  that  paper  varying  in  width  betwoan 
thoae  eztremea,  ahoold  be  made  by  tbe  aame  ma- 
chine ;  and  thnt  tbe  patentee,  at  the  time  of  taking 
(rat  tbe  patent,  not  iwving  any  machine  capaUe  i 
producing  paper  of  different  widtha,  the  patent  waa 
void.  BUaam  v.  £iMf,  5  Law  J.  ILB.  104,  a.  e.  6 
B.  &  C.  169. 
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If  it  appaar  diat  n  plaintiff  has  no  nwritotioBa 
oanae  of  action,  the  Covrt  will  diacbafge  an  order, 
nutboriaing  him  to  aoe  in  farmd  pmuptrU,  A  jvdga'a 
order,  allowing  a  plaintil^  to  aue  in  fcrmS  pmupont, 
muat  be  made  a  rule  of  court,  befora  tbe  Court  will 
entertain  a  motion  to  diacharse  it.— ^Ifm6fr,  tbat  an 
action  for  peaaltiea  ia  not  wittiin  the  atatuta  11  H. 
7,  c.  It.    Hamn  v.  JiAnien,  1  Y.  &  J.  10. 


PAWNBROKER. 

A  pawnbroker  leeeived  a  pareol  of  goeda  on  one 
day,  and  on  that  and  aeveral  anbaeqnent  daya  he 
advanced  auma  of  money,  each  not  exceeding  MM., 
aa  on  different  parte  of  the  parcel,  and  reeetved 
pawnbroker'a  intereat  of  tbrae-penoe  in  tbe  pound 
per  month  on  thoee  aoBM :  Held,  tbat  it  waaaqnea 
tion  for  tbe  jury  whether  tbia  reaUv  were  one  liaan 
action,  and  a  aaera  eontrivance  for  obtaining  tbe 
higher  intereat  on  tbe  whole  aom,  in  which  caaa  it 
ia  void ;  or  whether  the  advancea  were  really  dia- 
tinct  Cawie  v.  Harrii,  1  M.  fr  M.  141.  [Tenterden] 


PAYMENT. 

(A)  In  genbral. 

(B)  Of  Money,  into  and  got  of  Court. 


(a^  In  Equity, 
(b)  At  Law* 


(A)  Ik  general. 

[See  Bill  of  Exchange,  and  DESToa  and 

Crcditoe]. 

A  penon  booght  two  houaea,  to  which  two  pewa 
in  the  pariah  churob  were  attached.  The  ciiuiah 
being  nnder  fepiir,  the  pawn  ware  ahimt  tn  bo  re- 


PAYMENT-^(iii  ovMfiKAL). 


873 


hmh  wt  the  «xpeiiM  of  the  maun  of  thon.  Thto 
Tender  agreed  to  pay  for  the  pewa.  After  the  pewe 
were  eoBpleted,  the  plimitiff  attMUpCed  to  occupy 
them ;  but  be  alwaya  found  them  fall  of  peraooB, 
who  reaiated  bia  entrance,  aaying  that  he  bad  not 
paid  fior  them.  The  vendor  promiaed  to  pay,  but 
■he  did  not.  After  waiting  npwarda  of  a  year,  the 
▼endee  paid  the  chorehwaroena,  and  brought  an 
action  to  recover  the  amount,  aa  money  paid  for  the 
one  of  the  yendor :  The  Court  held,  that  inaamuch 
•a  neither  the  ohurehwardena,  nor  any  peraon  having 
authority,  had  diatnrbed  the  vendee,  itwaa  a  volun- 
tary payment*  Wuiktr  v.  Duneombej  t  Law  J. 
K.B.  80. 

A,  reatding  in  B,  poiofaaaea  different  oargoea  for 
C,  in  D,  one  of  which  A  conaigaa  in  a  vaaael 
chartered  by  C  to  hia  own  agent  in  D.    The  maater 
of  a  ship  which  conveya  one  of  the  cargoea,  ooa- 
trary  to  the  tenna  of  the  bill  of  lading,  deliven  the 
cargo  to  C,  whe  had  at  that  time  acoepted  and  paid 
biUa  drawn  by  A,  to  the  amonnt  of  the  firat  two 
cargoea,  but  not  to  the  amount  of  the  whole  of  the 
cargoea.    In  an  action  againat  the  asaater  by  A,  for 
not  delivering  according  to  the  bill  of  lading,  it  ia  a 
qnestion  for  Uie  Jury,  whether,  under  the  partieukr 
circumatancea  of  the  caae,  the  accepted  billa  were 
agreed  to  be  taken  in  payment  or  the  particular 
cargoea.    Morgan  v.  SkhfiM,  S  Staric.  46.  [Abbott] 
Where  a  party  gave  a  cheque  to  procure  the  de- 
livery of  gooda  which  were  diatraitted,— it  waa 
•holden,  that  no  property  paaaed,  if  he  had  not  rae- 
toumble  ground  for  expecting  that  the  cheque  would 
be  paid.  Hmw§  v.  Crouw,  1  R.  &  M.  4t4.  [Abbott] 
Where,  in  an  action  for  gooda  add  and  deliveced, 
it  appealed  that  the  defendant  gave  the  plaintiff 
billa  of  ezohange  in  payment,  which  were  diaho- 
noored,  and  that  the  latter  afterwarda  tmnaferrad 
them  to  J  S,  who  gate  hia  acceptance  for  them,  and 
that  the  original  billa  were  atill  in  exiatence :  Held, 
that  the  plaintiff  waa  not  bound  to  produce  them,  ea, 
on  their  diahonour,  he  had  a  right  to  resort  to  hia 
original  demand,  and  declere  againat  the  defendant 
for  the  amount  of  the  gooda  add.     Hadwm  v.  JUm- 
inabO^  3  Law  J.  C  J'.  198,  a.  c  S  C.  &  P.  90. 

A  mere  order  by  a  creditor  for  the  payment  of  hia 
debt  to  a  partieulur  peraoo,  may  be  retracted ;  but  he 
cannot  withdraw  the  authority,  where  there  Ima  been 
a  pledge  by  the  peiaon  to  whom  the  authority  ia 
ipven,  that  be  will  aaafce  the  payment  according  to 
Sie  order.  Hotlgaou  v.  Andermm,  3  B.  &  C.  84S, 
a.  c.  5  D.  &  R.  735. 

Where  a  debtor  directed  hia  faankesa,  who  were 
xndehtad  to  him  in  a  larger  amount,  to  place  to  the 
credit  of  hia  creditor  (a  debtor  to  the  baakera,)  for 
gooda  aold,  a  aum  of  money  ao  aa  to  make  it  the 
aame  aa  a  bfll  at  one  month,  which  the  bankera 
contented  to  do,  but  who  only  conaidered  it  aa  a 
payment  to  be  made  at  a  foture  day :  Held,  that  tbia 
did  not  amount  to  a  payment ;  and  on  the  bankera 
becoming  bankrupta  before  the  day  on  which  the 
credit  would  expire,  that  the  debtor  waa  not  die- 
eharged  by  aocb  payment.  Pedder  v.  Wait,  S  Chit. 
619. 

The  plaintiff  and  defendant  kept  aeceanta  with 
the  aame  bankera  in  the  country,  although  they  re- 
aided  at  a  diatance  from  each  other ;  and,  the  plaintiff 
having  applied  to  the  defendant  for  paymeot  of 
rent,  die  latter,  by  letter  of  the  S9nd  Ootober,  ataied 


that  he  had  ordered  the  amount  to  he  tranaferred  to 
the  plaintiff'a  credit.  No  traaafer,  however,  waa 
made  on  that  day ;  bat  on  the  loih  of  December 
following,  the  defendant  trenaferred  the  aum  due 
to  the  plain^ff  in  the  bankera'  hooka,  and  they 
atopped  payment  in  the  aftenioon  of  the  eame  day, 
but  the  plaintiff  could  not  receive  intelligence  of  the 
tranafer  until  two  daya  afterwarda :  Held,  thataueh 
tranaferwefl  equivalent  to  payment.  Eyiet  v.  EHi$, 
5  Law  J.  C.P.  110,  a.  c.  4  Bing.  13. 

Where  there  is  a  general  running  account,  and 
no  intermediate  rest,  and  the  debtor  remita  money 
without  any  apecific  appropriation,  it  is  prhnd  facie 
a  paymeat  in  liquidation  of  the  earliest  balance  due 
from  the  debtor ;  and  under  auch  role,  reraittanoea 
made  by  C  D  to  hia  London  bankera  generally,  after 
the  deadi  of  A  B ,  held  applicable,  in  the  6nt  place,  to 
the  liquidation  of  the  partnership  balance  due  at  the 
death  of  A  B.  Simson  v.  Cookt,  %  Law  J.  CJP.  74, 
a.  c.  1  Bing.  45f ,  a.  c.  8  B.  Mo.  .588. 

Jtia  a  general  rale  of  law,  that  if  a  peraon  indebted 
to  another  on  two  accounts,  pay  him  a  aum  of  money, 
he  haa  a  right  to  say  to  which  of  thoae  accounta  it 
ahall  be  placed :  and  if  he  doea  not  ezpreaaly  make 
any  election,  yet  if  it  can  be  inferred  from  circum- 
atancea, to  which  account  he  intended  to  place  it,  the 
receiver  cannot  pot  it  to  the  other  account  Shaw 
V.  Pieton,  4  Law  J.  K.B.  29,  a.  o.  4  B.  &  C.  715, 
a.  c  7  D.  &  R.  SOI. 

In  general,  when  a  man  owee  money  on  move 
accoanta  than  one,  he  may,  when  he  makee  a  pi^>- 
ment,  apply  it  to  which  of  the  accoanta  he  pleaaea. 

And  it  be  do  not  ao  apply  it  at  the  time,  the  cre- 
ditor who  n?eeivee  the  money  may  apply  it  to  which 
of  the  accounta  he  pleaaea :  but,  in  auch  a  caae,  he 
cannot  apply  it  to  a  claim  iipon  any  traaaaction  for- 
bidden by  law;  or  a  olaim  which  he  may  have 
upon  a  security  whidi  ia  ao  defeotive  that  it  can- 
not be  enforced  either  at  law  or  in  equity. 

But  he  may  apply  it  to  a  claim  which  might  be 
enlwced  in  equir^,  thoogh  not  at  law. 

Accordingly,  A,  tlie  acceptor  of  two  hiUo  for  tSL 
and  50/.  both  over  due,  peid  «2<.  lOi.  to  B,  the 
holder,  "  on  account."  B  said,  *'  he  wished  to  have 
the  full  amonnt  of  the  t5L  bill"  A  replied,  "  he 
had  no  more  money  then,  bat  would  pay  aome  more 
soon."  B  then  indoroed  on  the  tbl,  hill,  <*  Received 
8«<.  lOt.  in  part  of  two  billa":  Held,  that  fi  might 
appropriate  the  payment  to  the  t5L  hill,  thoogh 
void  for  want  of  a  atamp.  Bi^gt  v.  Dwight,  6  Law 
J.  K.B.  45,  a.  c.  1  M.  &  R.  306. 

It  seems  that  the  payment  of  money  ought  to  he 
peraonally  deiianded,  aince  writing  a  letter  rBqueat> 
ing  payment,  will  not  aopport  tbeiaaueof  a  demand 
and  refoaal.  Edvmrdi  v.  Yeatu,  1  R.  &  M.  360. 
[Abbott] 

Where,  to  ground  aa  attachment  for  non-payment 
of  money,  a  demand  of  money  is  essential ;  the  allU 
davit  in  support  of  the  application  most  atate  when 
the  demana  ia  made — by  a  peraon  autborned  by 
letter  of  attorney ;  and  that  tbe.authori^  waa  ahewn 
at  the  lime  of  the  demand.  Jaokutn  v.  Clark»,  13 
Price,  908, 8.  0.  M*Cle1. 7S. 

The  proaecnter  called  on  A,  who  had  been  com- 
mitted for  a  forgery,  and  said  be  had  no  wiab  to  ap- 
pear againat  him,  but  that  the  attorney  concerned 
(an  attorney  of  the  Court  C«P.)  would  prooaed,  if 
veaa  not  paid,  which  the  .proeeoutor  had  so 
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means  of  paying ;  he  then  propoied  that  A  should 
adrance  the  money,  which  he  did,  and  it  came  into 
the  hands  of  the  pro8ecutor*s  attorney.  Notwith- 
standing  this,  A  was  put  on  his  trial,  and  the  pro- 
secutor  appeared  against  him;  A,  however,  being 
acquitted,  applied  to  the  Court  of  C.P.  to  compel  the 
prosecutor's  attorney  to  refund  the  money,  putting  in 
an  affidavit  of  his  innocence  of  the  ofienoe  charged  on 
him,  and  that  he  paid  the  money,  becauae,  from  his 
knowledge  of  the  parties,  he  beliered  his  life  in 
danger.  But  the  Court  refused  to  interfere.  Ex 
parte  Brookes,  i  Bing.  105. 

The  lex  loci  eoutructus,  and  the  law  applicable  to 
cases  of  money  charged  as  a  rent  payable  out  of 
land,  where  no  provision  as  to  the  place  of  payment 
ia  made  by  the  instrument,  are  inapplicable  to  a  case 
where  the  instrument  itself  furnishes  the  means  of 
interpretation.     Lansdowne  v,  Lanvloumet  2  Bligh, 

(B)  Of  Money,  into  and  out  of  Court. 

(a)  lu  Equity. 

[See  Vendor  and  Purchaser.] 

A  defendant  will  not  be  ordered  to  pay  into  court 
money  which  be  admits  he  has  received,  unless 
there  is  sn  admission  that  it  is  stiU  in  his  hands. 
Anon.  1  Law  J.  Chanc.  ttl. 

A  defendant,  who  admits  in  his  answer  the  pos- 
session of  property  u|»on  a  trust,  will  be  ordered  to 
pay  it  into  coart,  although  he  sets  up  a  claim  to  it; 
if,  upon  the  facta  disclosed  in  the  answer,  the  Court 
is  satisfied  that  this  claim  is  not  well  founded.  Del 
PoHt  V.  De  Ta$tet,  it  Law  J.  Chanc.  140. 

Payment  of  mouej  into  court,  after  a  decree  and 
report,  ordered  upon  admissions  in  the  answer,  the 
defendant  being  at  liberty  to  discbarge  himself  of 
any  part  of  the  sums  so  admitted,  by  an  affidavit  of 
subsequent  receipts  and  payments.  Anon.  1  Law  J. 
Chanc.  73. 

The  Court  will  order  an  executor,  who  admits 
himself  to  have  been  indebted  to  the  testator  at  the 
time  of  his  death,  to  psy  the  amount  into  court. 
Rothwell  r.  Rothwell,  $  S.  &  S.  217. 

Whether,  on  granting  a  commission  abroad,  the 
underwriters  are  bound  to  brinr  the  whole  or  any 
of  the  money  insured  into  court,  is  a  question  depen- 
dent on  the  circumstances.  Marryatt  v.  Noble,  1 
M«Clel.&  Y.  101. 

Li  a  suit  to  set  aside  post-obit  securities,  an  in- 
junction being  granted,  the  principal  and  interest 
will  be  ordered  into  court,  and  will  not  be  paid  to 
the  defendant.     Martack  v.  Farlow,  1  Jac.  572. 

Where  the  plaintiff  gave  tenants  notice  not  to 
pay  the  rent  to  the  defendant's  trustees,  and  the 
trustees  had  given  the  tenants  also  notice  not  to  pay 
their  rent  to  the  plaintiff,  it  was  ordered,  on  the 
motion  of  the  plaintiff,  and  with  the  consent  of  all 
parties,  to  pay  their  rent  into  court,  though  the 
tenants  themselves  cannot  make  aoch  a  motion. 
Belhee  v.  Belbee,  6  Mad.  S8. 

Where  a  defendant  on  his  marriage  covenanted  to 
pay  a  certain  sum  into  the  hands  of  trustees,  and 
neglected  so  to  do ;  in  a  suit  for  a  specific  perfor- 
mance, the  Court  directed  the  sum  to  be  paid  into 
court.     Rothwell  r.  Rothwell,  2  S.  &  S.  217. 

An  order  will  not  be  made  on  motion,  that  money 
should  :be  paid  into  court,  where  a  sum  is  raported 


to  be  due,  and  exceptions  are  taken  to  the  Master's 
report.     Creak  v.  Capell,  6  Mad.  114w 

In  moving  upon  admissions  in  an  answer  for  the 
payment  of  money  into  court,  the  plaintiff  may 
shew  tbst,  upon  tlie  case  stated  in  the  nnswer,  he 
has  an  interest  in  the  sum  in  question,  though  the 
defendant,  in  his  answer,  expressly  denies  that  the 
plaintiff  has  any  such  interest.  Domville  r.  Soily, 
2  Russ.  372. 

Where,  by  mistake,  sums  paid  into  court  under 
the  decree  were  included  in  the  balances  reported 
due  from  the  defendant,  and  the  decree  on  further 
directions  ordered  these  balances  to  be  paid  into 
court :  Held,  that  the  mistake  could  not  be  rectified 
without  re- hearing  the  cause  on  the  Utter  decree. 
Brookjield  v.  Bradley,  2  S.  &  S.  64. 

If  an  application  to  rescind  an  order  for  paying 
money  into  court,  on  a  certain  day,  be  made  before 
the  same  has  been  brought  into  court,  it  will  be  re- 
fused with  costs.     Dune  r.  John,  13  Price,  1 17. 

An  injunction  to  restrain  proceedings  at  law, 
applies  to  money  paid  into  court ;— therefore,  where 
a  defendant  applied  for  leave  to  take  money  out  of 
court  which  he  had  paid  in.  the  Court  refused  the 
motion,  with  costs.  Farhe  v.  Shrewsbury,  IS  Price, 
289,  s.  c.  M*Clel.  103. 

As  a  general  rule,  the  Court  requires,  in  all  peti- 
tions under  acts  of  parliament  for  local  improve- 
ments, &c.,  for  payment  of  money  out  of  court, 
that  the  parties  applying  .shall,  by  ^davit,  shortly 
verify  their  title,  end  state  that,  to  their  knowledge 
and  belief,  no  other  person  has  any  title  to,  or  claims 
any  intereat  in  the  estate.  Jn  re  Fleet- Market  Jm- 
prooement  Act,  ex  parte  Shears,  2  Y.  &  J.  493. 

Where  money  has  been  brought  into  court  upon 
obtaining  an  injunction,  and  afterwards  that  injunc- 
tion is  dissolved  upon  motion,  the  party  against 
whom  the  injunction  is»ued,  is  notentitlml  to  have 
the  money  in  court  paid  to  him  upon  that  motion. 
Furttival  v.  Bogle,  6  Law  J.  Chanc.  91. 

A  fund  paid  out  to  persons  entitled  to  it,  subject 
to  the  contingency  of  a  femnle  of  advanced  age  hav- 
ing children,  on  their  recognizance  to  refund  in  case 
of  that  event  happening.  Long  v.  Hodges,  1  Jac.  585. 
The  amount  of  certain  billa  of  exchange  being 
paid  into  court  by  the  acceptor  on  his  obtaining  an 
injunction  against  tlie  holder,  if  the  suit  of  the 
plaintiff  in  equity  is  dismis«ed  at  tbe  hearing,  the 
money  will  be  paid  out  of  court  to  the  defendant. 
Wynne  v.  Jackson,  5  Law  J.  Chanc.  55,  a.  e.  2 
Russ.  351. 

Where  the  title  to  money  paid  into  court  is  clear, 
and  does  not  depend  on  sny  compHcstad  circum- 
stances, a  petition  need  not  be  presented.  Heath' 
€ote  V.  Edwards,  1  Jac.  504. 

The  application  to  take  money  out  of  court  which 
had  been  paid  in  by  tbe  party  may  be  made  by  motion. 
A  petition  for  that  purpose  is  not  neceuary  in 
the  Court  of  Exchequer. 

Ordered  under  circumstances,  on  payment  of  costs 
of  the  motion  :  but  without  prejudice  to  the  lien  of 
the  opposite  party's  solicitor  on  the  residue  of  tbe 
fund  in  court.  Oliver  v.  Dobsmi  and  Anderson,  12 
Price,  156. 

(6)  At  Law. 

Money  may  be  paid  into  coart  after  tender  made. 
Ahoh.  3  Law  J.  K.B.  175. 
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In  a  pmtl  tction  the  Conrt  permitted  balf  the 
amount  sued  for,  to  be  paid  into  coort.  WaUcer  v. 
Keene,  2  Ken.  992. 

When  money  i»  paid  into  court  on  counts  for 
goods  sold  and  delivered,  and  for  money  bad  and 
received,  and  tbe  latter  only  applies  to  tbe  plaintiff's 
demand,  sucb  payment  admits  a  cause  of  action  on 
that  account  only.  Stafford  ▼.  Clark,  5  Law  J.  C.P. 
48,  s.  c.  2  Bing.  377. 

W  here  tlie  defendant  bas  pleaded  a  tender,  and  paid 
money  into  court,  whiob  ibe  plaintiff  takes  out,  and 
tbe  defendant  takes  down  tbe  record  by  proviso,  and 
tbe  plaintiff  does  not  appear,  the  defendant  is  not 
entitled  to  a  verdict,  but  the  plaintiff  must  be  non- 
suited. Andertan  r.  Skaw,  4  Law  J.  C.P.  53,  s.  o. 
3  Bing.  290. 

Where  the  sumsme  of  one  of  three  joint  plaintiffs, 
in  an  action  on  a  contract,  was  inserted  on  tbe  re- 
cord, but  tbe  defendant  pleaded  a  tender,  and  paid 
money  into  court  on  the  whole  declaration,  and 
failed  at  the  trial  in  proving  it.  and  a  verdict  of  Is. 
damages  was  found  for  the  plsintiff,  to  be  incressed 
to  23<.  9«.  5d.,  if  the  Court  should  be  of  opinion  that 
the  variance  was  not  fatal :  The  Coort,  on  motion 
for  that  purpose,  refused  to  interfere.  Loi^ittge  v. 
Bretoer,  1  Law  J.  C.P.  42. 

Where  two  breaches  had  been  assigned  on  tbe 
same  contract,  and  the  defendant  paid  money  into 
court  upon  one  of  them,  it  was  determined  that  he 
thereby  admitted  bis  liability  on  both.  Dyer  v. 
Athtan,  1  Law  J.  K.B.  8,  a.  c.  2  D.  &  ll.  19, 
s.  c.  1  B.  &  C.  3. 

Payment  of  money  into  court  upon  a  general  tn- 
debitatus  attumptit,  ia  noadmisNon  of  a  contract  be- 
yond the  amount  of  the  sum  paid  in.  Seaton  v.  Bette* 
diet,  6  Law  J.  C.P.  208,  s.  c.  b  Bing.  28,  s.  c.  2  M. 
&  P.  67. 

Where,  in  several  actions  on  s  policy  of  insurance, 
the  defendant  paid  money  into  court  op  one,  and  ob- 
tained a  rule  to  stay  proceedings  in  tbe  others,  on  tbe 
terms  of  admitting  their  subscription  to  the  policy 
and  the  interest  of  the  plaintiff — tbe  plaintiff  refus- 
ing to  enter  into  the  consolidation  rule  :  It  was 
boUlen,  on  the  defendant  obtaining  a  verdict  in  that 
action,  that  the  plaintiffs  were  entitled  to  coats  in 
the  other  actions,  up  to  tbe  time  the  money  was 
paid  into  court.  Powell  v.  Farkingon,  6M.6iS.  107. 
llie  plaintiff  is  entitled  to  costs  up  to  the  time  of 
paying  money  into  court  by  the  defendant,  even 
after  a  double  default  to  try  tbe  cause,  and  per^mp-' 
tory  undertaking  given. 

A  plaintiff,  after  proceedings  had,  may  take  out 
of  court  the  money  paid  by  tlie  defendant,  without 
an  application  to  the  Court  for  that  purpose ;  and 
by  his  so  doing,  all  proceedings  are  stayeid.  Foul^ 
tione  T.  Blaehhure,  1  Y.  &  J*  213. 


An  Irish  peer  cannot  be  arrested  for  a  debt.  Coates 
V.  Huwarden,  6  Law  J.  K.B.  62,  s.  c.  7  B.  &  C  S88, 
B.c.1  M.  &R.  110. 


PEER. 


The  Conrt  will  not  quash  a  writ  in  which  a  person 
has  been  arrested,  because  be  swears  that  he  is  a 
peer,  unless  he  sets  forth  some  acta  which  he  bas 
done  in  exercising  tbe  rights  and  privileges  of  a  peer. 
Storey  v.  Birmingham,  2  Law  J.  K.B.  34,  s.  o.  3  D. 
fr  R.  488. 


PENALTY. 
[See  Contract,  and  Principal  and  Agent.] 

Penalties  imposed  by  a  French  law,  must  be  en- 
forced in  a  French  court,  and  not  in  England.  Le 
Laui$t  2  Dods.  255. 

If  an  existing  statute  imposes  a  penalty  upon  an 
act,  which  was  before  subject  only  to  forfeiture, 
whether  tbe  recorded  conviction  of  the  act  of  forfei- 
ture may  be  invoked  for  tiie  purpose  of  enforcing 
tbe  penalty,  qu^-e.     Rex  v.  Whitaker,  1  Hag.  153. 

Where  an  informer  sues  upon  a  penal  statute, 
which  gives  the  penalty  with  costs,  half  to  the  infor- 
mer, and  half  to  the  poor  of  the  parish  in  which  the 
offence  is  committed,  he  cannot  deduct  from  the 
moiety  psyable  to  the  parish  a  contribution  for 
coats  incurred  in  maintaining  tbe  judgments  in  a 
court  of  error,  which  court  had  refused  to  allow  the 
costs  of  affirmance.  Willans  v.  Taylor,  5  Law  J. 
K.B.  319,  8.  c.  7  B.  &  C.  111. 

The  Coort  will  not  compel  a  defendant  to  answer 
allegations  which  may  subject  him  to  penalties. 

This  protection  extends  not  only  to  the  question 
which  directly  may  tend  to  criminate  him,  but  to 
every  link  in  the  chain  of  proof. 

Where  the  chairman  of  a  joint-atock  company, 
with  a  knowledge  that  the  company  had  been  dis- 
solved, and  that  the  managing  committee  had  deter- 
mined to  buy  up  the  shares,  sent  his  shares  into  the 
market  and  sold  them  as  good  and  avnilabln  shares  ; 
the  Court  protected  him  from  answering  these  alle- 
gations, upon  the  ground  that  there  existed  a  rea- 
sonable probability  that  he  might  be  indicted  for 
tbe  fraud.     MuccaUum  v.  Turton,  2  Y.  &  J.  183. 

To  a  bill  filed  against  the  defendants  stating  a 
partnership  between  them  and  the  testator,  as  nota- 
ries, and  praying  an  account,  &c.,  they  answered, 
that  the  testator  had  not  taken  out  bis  certificate, 
according  to  the  statute  39  &  40  Geo.  3,  c.  72,  s.  7, 
and  that,  inasmuch  as  by  the  statute  1  Geo.  3,  c.  79, 
B.  10,  any  notary  acting  for  a  person  not  qualified  to 
act  as  a  notary,  was  liable  to  be  struck  off  the  roll, 
they  ought  not  to  be  compelled  to  answer  as  to  the 
sUeged  partnerahip ;  this  answer  being  excepted  to, 
tbe  exceptions  were  overruled  by  Leach,  V.  C.  and 
Ix>rd  Eldon.  C,     Nelme  r.  Newton,  2  Y.  &  J.  186. 


PENSION. 


A  pension  during  pleasure  was  granted  by  bis  Ma- 
jesty, Geo.  3.  His  Majesty  Geo.  4,  upon  bis  acces- 
sion, granted,  by  a  fresh  warrant,  a  pension  of  equal 
amount  to  the  same  person :  Held,  that  an  assign- 
ment of  tbe  pension,  made  during  the  life  of  Geo.  3, 
did  not  give  the  assignee  any  right  to  the  existing 
pension.     Clay  v.  St.  John,  2  Law  J.  Chanc.  151. 
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PERJURY — (OrrENCs — Iw»ictmbmt — Etidbmcb). 


PERFORMANCE. 

Iffnortnce  is  no  excuse  for  Uu  non-perfomiftiice 
of  uat  which  a  psrtjr  is  bound  to  do.  Maxwell  v. 
Wmrd,  M*CleL  464. 


PERJURY. 


(A)  Opfehcb. 

(B)  iNMCTMEirr. 

(C;  Evidence. 


(A)  OrrBNCB. 

An  indictment  for  perj  nry  my  be  sostsined  against 
the  deponent  of  an  aflidarii,  who  is  an  illiterate  per- 
son or  marksman,  if  it  appear  that  it  was  read  over 
to  hiffit  and  that  he  undertood  its  contents.  And  the 
same  rule  obtains,  tboQgb  the  alfidaTit  was  rejected 
by  the  Court  on  the  ground  of  an  informality.  Ris 
T.  HaiUy,  1  C.  &  P.  258,  s.  c  1  R.  &  M.  94.  [lit- 
tledale] 

Whether  an  affidsTit,  sworn  before  a  bankrupt's 
petition  was  actualljr  6Ied,  will  support  sa  indict* 
ment  for  peijurjr — qu^rt.  Res  r.  Dvdwuin,  t  G,  & 
J.  389. 

To  support  an  indictment  for  perjury  arising  out 
of  legsl  proceedings,  the  matter  sworn  to  must  be 
material  to  the  question  at  issue.  Therefore,  where 
the  subject  of  the  peijury  charged  was  the  denial  of 
an  agreement  for  the  purchase  of  lands,  in  an  answev 
to  a  Dill  filed  for  a  specific  performance,  it  appearing 
that  such  ag^ement  was  not  in  writing:  It  was 
holden,  that,  the  agreement  being  void  by  the  Statute 
of  Frauds,  the  offence  did  not  amount  to  perjury. 
Rex  ▼.  DuuSt4m,  1  R.  &  M.  109.  [Abbott] 

A  cause  was  referred  by  a  jodgia's  order  to  C  D, 
and  by  the  order  it  wss  directed  that  the  witnesses 
should  be  sworn  before  a  iudge,  "  or  before  a  com- 
missioner duly  authorised."  A  witness  was  sworn 
before  a  commissioner  for  taking  affidavits,  and  ex- 
amined vivd  voce  by  the  arbitrator :  Held,  that  a 
witness  so  sworn  was  indictable  for  perjury.  Rex  r* 
Hankt,  SC.kP.  419.  [Gaselee] 

(B)  Indictment. 

Tbe  words  "  wilfully  and  cormptly  "  are  material 
words  in  an  indictment  for  perjury ;  and  their  omis- 
sion will  not  be  cured  by  the  words  "  falsely  and  ma- 
liciously ;"  or  any  others  of  supposed  equal  import : 
even  though  the  formal  statement,  at  the  end  of  the 
count,  contain  the  legal  inference  of  the  jury,  that 
"  so  "  the  defendant  did  commit  "  wilful  and  cor- 
mpt  perjury." 

A  count  in  an  indictment  for  peijury,  in  averring 
the  folsehood  of  the  defendant's  testimony,  must  not 
aver  it  in  general  terms,  by  referring  to  the  particu- 
lars ss  given  in  a  previous  count :  but  the  particulars 
of  the  falsehood  munt  be  clearly  and  certainly  stated 
in  each  count.  Rtx  v.  Richards,  5  Law  J.  K.B.  155» 
s.  o.  7  D.  &  R.  665. 

An  indictment  against  a  witness  for  perjun"  most 
state  that  he  wilfully  or  corruptlv  swore  fouely— 
since  alleging  that  "  he  then  and  there  falsely  and 
maliciously  gave  false  testimony,"  &c.  is  insufficient 
So  it  must  also  avtr,  that  he  was  sworn  as  a  witness. 


and  deposed  to  certain  foots,  m  its  OBiaakm  sannot 
be  aided  by  intendment  Air  v.  SteeeM,  5  B.  & 
C.  246. 

In  an  indictment  for  perjury,  it  is  not  neeosssry 
to  set  out  the  evidence  given  in  the  exact  oontinnons 
mode  it  occurred ;  provided  there  be  sufficient  matter 
alleged  to  support  the  cbsi^ge.  Rex  r.  Soipmom,  X 
R.  &  M.  S5t.  [Abbott] 

It  seems  that,  in  an  indictSMnt  for  perjury,  an 
averment  that  the  person,  who  adoainistered  the  oath, 
had  "  sufficient  and  competent  aothoiity,'*  is  soffit 
dent,  without  stating  how,  or  in  what  chanctsr  he 
had  the  authority. 

Where  penoiy  is  assigned  upon  several  parts  of 
an  affidavit,  those  psrts  may  be  set  out  tmthe  indiet- 
ment  as  if  continuous,  although  they  ars  in  foct  so* 
parated  by  the  introduction  of  other  matter.  Hex  v. 
Callunan,  5  Law  J.  M.C.  39,  Sb  o.  6  B.  &  C.  lOf, 
s.  e.  9  D.  &  R.  97. 

An  indictment  for  perjoiy  against  an  insolvent 
debtor,  ststing,  that  "  whereas  in  truth  and  in  foot 
the  said  schedule  did  not  contain  a  fuU,  true,  and 
perfect  account "  of  all  debts  owing  to  him  at  the 
time  of  bis  petitioning  for  his  disebarge,  withont 
naming  the  particular  debts  omitted,  is  too  general. 
Rexr.  Hepper,  1  C.  &  P.608,  s.  c  1  R.&  M.210. 
[Abbott] 

It  seems  that  an  indictment  for  pcrjory  in  an  afi« 
davit  made  before  a  commissioner  in  the  Court  of 
Chancery,  may  be  sustained,  without  averring  that 
the  affidavit  had  been  used',  or  wss  intended  to  have 
been  used,  in  a  judicial  proceeding.  Raxt-  Dadwm*, 
7  D.  &  R.  5S4,  a.  c.  4  B.  &  C.  850. 

(C)  Evidence. 

To  sustain  an  indictment  for  conspiring  bj  folse 
oath,  &(0.  the  Ecclesiastical  Court  will,  on  prayer, 
order  its  officer  to  sttend  with  the  papera  in  the  eanse. 
Weetmeath  v.  Weetmeath,  t  Add.  580. 

W here  the  peij ury  arises  out  of  the  trisl  of  s  canse, 
it  is  soffidentfor  the  prosecutor  to  prove  all  the  evi- 
dence given  by  the  defendant,  strictly  applicable  to 
the  fact  on  which  peijury  is  assigned.  And  ths 
testimony  of  a  witness,  who  ssys  he  has  stated  to  the 
best  of  his  recoUsction,  that  which  was  material  to 
the  matter  now  in  issue,  is  evidence  for  the  jury. 
Rex  V.  Rovftey,  1  R.  &  M.  299.  [Littledale] 

A  prisoner  cannot  be  convicted  of  peijury  on  an 
affidavit,  if  it  refers  to  a  former  affidavit,  which  the 
prosecutor  is  not  prepared  to  prove.  Hn  v.  Hailey, 
1  C.  &  P.  259,  s.  C.1  R.  &  M.  97.  [Abbott] 

Where  an  indictment  for  penury  averred  that  the 
defendant  was  sworn  on  the  Holy  Gospel, — it 
holden,  that  proof,  that  the  defendant  was 
and  examined  as  a  witness,  was  sufficient-— it 
the  ordinary  mode  of  shearing.  Rex  ▼.  Aiviey,  1 
R.  &  M.  SOS.  [Littledale] 

An  indictment  for  perjury,  assigned  on  a  peti- 
tion to  the  Lord  Chancellor,  to  supersede  a  commis- 
sion of  bankrupt,  professing  to  set  forth  only  the 
substance  of  the  petition,  ststed,  "  that  at  the  several 
meetings  before  the  commission,  the  petitioner  de- 
clared openly,  and  in  the  presence  and  bearing  of 
A  B,  assignee,  &c. ;"  —  the  pe^tion  itself  was, 
"  that,  at  the  aeveral  meetings  before  the  commis- 
sioners." the  petitioner  declsred,  &c. :  Held,  to  be 
no  variance,  because  the  word  commission. denoted 
an  authority  or  trust  exercised  by  pwrsof ,  and 
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tbaeftn  «t«  wywrnymwa  with  die  Una  eomBii^ 
fio«en.  Rett  ▼•  DiirfiMii,  4  B.  &  C.  850,  a.  o.  7 
D.  «c  R.  dt4. 

Ai  iiidiotineftt  for  p«jory  aHeged  flirt,  thtt 
dM  iivideoee  on  which  the  pen  my  wm  attigasd) 
WMgiren  '*  in  the  Cosrt  of  the  Falaee,  &o.  rt  Wert* 
nnieter ;"  but  ea  the  prodactioB  of  the  record  of  the 
proceediiiga.  It  tppetied»  that  the  Coart  ww  de« 
■cribed  U  *'  the  Coort  of  thePalece,  &c.  o^Westmin- 
ster/'  instead  of  "  at  Westminrter ;"  and,  secondly, 
it  averred,  that  the  cause  in  the  court  below  came  on 
to  be  tried,  '*  and  was  then  and  there  duly  tried  by 
a  jury  of  the  county;"  but  the  record  of  the  trial 
ttaM,  '*  that  the  jwy  came  of  the  neighboarhood 
of  Weetminater"  :  Held,  aa  to  the  firat  potat,  thai 
there  was  no  Tariaace,  aa  the  King's  Palaoe  o/'  Weat<^ 
miiiater,  aad  at  Weatminster,  were  in  effeat  the 
aame ;  and,  seaoadly»  that  aa  tbeoauae  waa,  in  Act, 
tried  bj  a  jury  of  the  aeighbaiirhoad,  no  eonaty 
being  Baottotted  in  the  reeord,  it  waa  no  objeotion* 
Rax  ▼.  Israii,  S  D.  flp  R.  934. 

Oil  an  iadietment  for  peiw^,  ia  a  canaa  at  Niai 
Priaa,tt  la  noTariaaoa  that  the  mat  Prina  aeoard  atrtea 
the  trial  lo  bare  been  on  a  day  dMfinvnt  from  that 
stated  in  the  iadiolaient« 

If  the  indictment  state  the  trial  to  htva  been  ha* 
ibrs  one  of  the  Judges  (who  in  ihet  sat  for  tha  Lord 
Chief  Juatioe,)  and  the  lim  Prina  reooid  tUla  tha 
trial  to  hare  been  before  the  Lord  Chief  Joaliaa ; 
mmbUp  that  this  ta  ao  Tariaaee. 

If  the  indiotsaent,  in  setting  out  the  sabstanoe  of 
oral  evideaoe  charged  to  be  false,  pat  "  Mr."  for 
"  Mister,"  aad  "  Mrs."  for  "  Mistress"  ;  this  ia  ao 
▼ariaace,  though  it  ahonld  appear  that  the  witnesa 
aaid  •«  Mates"  aad  "  Mistress,"  aad  not  "Mr."  aad 
'*  Mia."  Bta  ▼.  Ctfpard,  S  C.  Ac  P.  A9,  aw  e«  1  M« 
&M<lia  [Tentrtdeal 

Aa  iadieCmsat,  aett&g  out  the  defendant's  aifi- 
darit,  made  asa  of  tha  expraaaaoa  "  for  aeeoriag 
tJKM."  I'ba  affidavit  atrted,  •'  for  aecuring  the  re* 
paToaent  of  S50i«":  Held,  ta  be  aa  TariaMaj  tha 
BMsniag  not  being  altered. 

An  indiatment,  settiag  out  the  defoadant's  affi« 
davit,  strtsd  a  parCicalar  fact  tawbich  he  had  awoni ; 
aad  it  then  proceeded  Co  folsify  the  foot,  and  to  asaiaik 
perjury  thersoa.  The  affidavit  auted  not  only  dba 
foat,  bat  eartain  raasoos  for  it :  Held,  to  be  no  ▼ari>< 
aaoe,  aathe  laaaons  after  given  did  not  qualify  tho 
fort  itself,  or  alter  the  meaning.  Rex  ▼.  Calianan^ 
b  Law  J.  M.C.  S»,  s.  e.  6  B.  &  C  MM,  s«c.  9  Ih  & 
R97. 

An  ittdietnent  for  perjury,  in  srtttag  out  the  re- 
oord  of  a  oouTiction  at  the  Middlsaax  Sessioas,  stated 
the  adjoainiasnt  to  have  been  made  by  C  and  A, 
B,  C,  and  D,  aad  others,  their  fettowa,  «e.  jualieea  ;• 
aa  ezamiBed  aopy  of  the  leoetd  of  eonrictioa  wha» 
produced,  stated  the  adioannnent  ta  harabaan  mada 
ij  C,  and  E,  F,  6,aad  othera,  frc. :  It  was  hoUan, 
that  the  variaaee  waa  fatal,  ia  the  abaence  df  parol 
eridenoe  that  the  adjounBsaat  wta  soade-  by  th» 
persoaa  named  ia  the  wdidaaanlL  Rax  r*  BaUam^y 
IR.&M.  171.  [Abbott] 

If  an  iadiotmenC  for  perjaiy  ebarga  that-tha  da* 
fondant  Alaely  awosa  to  certain  focts^  and  the  dep»* 
aition  appear  to  be  joint,  and  that  his  wifo  iiiat 
depoaea  to  the  forts,  aad  then  tha  dsfondan*  swaara 
that  he  ia  sure  that  A  B  is  one  of  the  psrians  whtf 
aanukad,  &o«  s  thia  ia  ao  rariaiiaawaa  it  is  aaiioiint 
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for  tha  iadietmaat  toalats  tfaaanbafoDcadf  wbatfhe 
defondaat  swore.  Rn  t*  QrktdtM,  S  C.  dc  P.  S69i 
[Abbott] 

If  A  be  indictsd  for  paijvry,  ia  svrsariug  that  be 
did  not  enter  into  a  vertnA  agreemeot  wttb  B  aad  C# 
for  then  to  become  joint  dealers  and  co^partaen  in 
the  trade  or  buaiaesi  of  druggists ;  and  it  appear  that 
In  fact  B  waa  a  druggirt,  Keeping  a  shop  with  whieb 
A  had  notliing  to  de ;  but  that  A  and  C,  being  sworn 
brokers,  eould  not  trade,  and  therefore  made  speeiH 
lationa  in  drugs  in  B's  nsma  with  bia  conaent,  he 
agreeing  to  divide  profits  aad  loss  with  A  aad  C, 
this  will  not  support  the  indietaieat^  aa  this  ia  not 
the  sort  of  partnership  denied  by  B  upon  orth.  i?sa 
V.  Tuakir,  9  C.  &  P.  500.  [AbboU] 


PILOT. 
[See  Ship  and  SoiPPiNGt] 


PIRACY. 


It  is  not  piracy  to  trade  in  shres.  {Sedyide  Sta* 
tote  5  Geo.  4.] 

There  is  no  time  of  peace  with  professed  pirates. 
La  Louis,  9  Dods.  944. 

The  proceeds  of  property  fodnd  on  bosrd  a  pinto 
ship,  and  eoodemned  as  droits  of  the  Admiralty, 
granted  to  die  original  owners  of  the  property  upon 
a  memorhd  to  the  Crown,     ffiten,  1  Hag.  149. 


PLKAWNO. 


1.  IN  GENERAL. 
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fc)  Parties. 

(d)  Joinder  of  CounU, 

(B)  Pleas. 

(C)  Rbplioation. 

3.  IN  EQUITY. 

(A)  Bitt. 

(B)  Answer. 

(C)  PtBA. 

(D)  IWPKRTIIIRNOR  AND  SeANDAU 

4.  IN  THt  ECCLESIASTICAL  COURTS. 


U  IN  GENERAL. 
[9ee  pRAOtftm  and  IhnievReR.]' 

Ia  pleading,  the  role  thrt  the  allegatioa  ahould  be 
as  egetonshre  as  the  proof,  is  naiindiapensable.  Watt 
t.  And^wt,  1  B.  Ac  C.  77,  s.  c.  9  D.&  R.  184. 

Genscal  aUegatioaa  in  pleadiaga  referring  to  par- 
ticaiar  fodU,  will  be  liaiited  in  the  construrtion  put 
upon  tlMdi  by  the  nature  of  those  particular  facta. 
DMorat  v.  RoUuobiid,  9  Law  J.  Cfaano.  19d. 

Aa  eqaitooal  ezprsssioa  shall,  ia  the  first  ia« 
stance,  ha  taken  in  the  sense  anfarourabla  to  the, 
pirtj  ttsiagit* 
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But  if  th«  other  ptrty  plMd  OTsr,  the  Mme  ez- 
prenion  diall  be  tmken  in  the  lenie  which  will  sup- 
port the  previouB  pleading. 

Accordingly,  t  man  covenanted  that  he  had  done 
no  act "  wherehy"  the  estate  in  question  could  he 
affected  in  title.  Breach  assigned  that,  in  fact,  he 
had  previously  executed  a  certain  deed  hetween 
certain  parties,  "  whereby"  the  esUte  was  affected 
in  title.  The  defendant  pleaded  over.  The  plead* 
ings  went  on  to  demurrer.  The  defendant  then 
contended  that  the  breach  was  assigned  in  equivocal 
terms,  because  the  word  '*  whereby  **  might  apply 
either  to  the  deed  itself,  or  merely  to  the  execution 
of  it  by  him ;  and  if  it  were  the  first,  it  was  no 
hraach  in  him :  Conceded,  as  to  the  equivocality ; 
but  held  to  have  been  cored  by  the  pleading  over. 
Hchion  V.  Middieton,  6  Law  J.  K.B.  160,  s.  c.  6  B. 
&  C.  295. 

Where  the  form  of  the  plaintiff's  dedarmtion  in- 
fers that  the  action  is  commeneed  by  one  mode  of 
proceeding,  and  bis  replication,  in  answer  to  a  plea 
of  the  Statute  of  Limiutions,  sets  out  a  proceeding 
of  another  mode,  for  the  purpose  of  shewing  that 
the  action  was  commenced  in  time,  it  is  unnecessary 
for  the  defendant  to  rejoin  as  a  fact,  that  the  action 
was  commenced  by  a  mode  of  proceeding  different 
from  that  set  out  in  the  replication. 

Thus — Declaration,  apparently  in  an  action  by 
original — ^A  B  "  was  attached,"  &c. 
Plea— The  Sutute  of  Limiutions. 
Replication — A  hill  of  Middlesex  sued  out,  re- 
turned, and  continued  in  time. 

Rejoinder — Defective,  but  held  to  he  of  no  con- 
sequence, ss  the  replication  was  bad ;  for  it  did  not 
shew  a  proceeding  safiicient  to  maintain  the  decla- 
ration.   LatprcfiM  V.  Lewis,  6  Law  J.  K.B.  243. 

The  mere  practice  of  the  Court  cannot  be  pleaded. 
It  is  matter  of  regulation  by  motion  only. 

The  issuing  and  letuming  a  ea,  m.,  in  order  to  fix 
hail,  is  a  legu  necessity  upon  the  plaintiff  according 
•to  the  legal  interpretation  given  to  the  recognisance. 
The  bait  may  therefore  plead,  that  no  ea.  m.  has  been 
issued  and  returned,  as  that  is  matter  of  law.  And 
whether  the  ea,  mo,  has  been  issued  into  the  right 
county,  is  also  a  matter  of  law,  appearing  on  the 
face  of  the  record,  and  may  therefore  he  a  question 
raised  by  the  pleadings. 

But,  whether  a  ea, »,  has  remained  four  clear 
days  in  the  office  of  the  sheriff  before  the  return  ; 
or  whether,  in  any  other  respect,  it  has  been  issued, 
lodged,  end  returned,  according  to  the  practice  of 
the  Court,  are  questions  of  mere  practical  regula- 
tion by  the  Court  upon  motion,  and  cannot  be  raised 
hy  the  pleadings.  Sandland  v.  Procter,  6  Law  J. 
ILB.  138,  s.  c.  7  B.  &  C.  80a 

An  immaterial  averment  may  be  rejected  as  sur- 
pluMge,  provided  the  sentence  will  remain  perfect, 
distinct,  and  sensible,  without  it,  but  not  otherwise. 
Accordingly,  a  count  stated  that  a  writ  was  saed 
out  sgainst  the  plaintiff  marked  for  bail  90/. ;  [that 
he  was  arrested  under  it  J  and  [being  so  arrested 
and  in  custody]  that  he  was  forced  and  obliged  to 
procure  bail  to  answer  the  writ :  It  was  held,  that 
the  words  in  brackets  could  not  be  rejected,  because, 
if  they  were,  nothing  appeared  to  shew  that  the 
plaintiff  was  forced  and  obliged  to  give  hail.  Barry 
V.  Adammt,  5  Law  J.  K.B.  215,  s.c.  6  B.  &  C.  520. 
In  Scotch  pleading,  a  defender  not  having  by  his 


defimees  raised  an  ohjeetioo  wfateh  might havi*  been 
material  to  his  case,  hss  waived  that  objection.  Bat 
if  in  a  subsequent  proceeding  he  raises  the  question, 
and,  a  reference  being  made  upon  the  point  by  the 
Court  to  the  Lord  Ordinary,  the  pnrauer  does  not 
appeal  against  the  order  by  which  the  reference  is 
made,  the  right  to  insist  upon  the  objection  is  re- 
stored.    Dingwall  v.  Gardner,  3  Bligh,  72. 

2.  AT  LAW. 

(A)  Declaratioii. 
(a)  In  general. 

It  is  not  essential  for  a  declaration  in  debt  against 
a  defendsnt  in  the  custody  of  the  sheriff,  to  allege 
that  the  process  issued  at  the  suit  of  the  plaintiff 
against  the  defendant.  Parker  v.  Drew^  1  Ken.  114. 

If  a  plaintiff  declares  de  novo  on  the  removal  of  a 
cause  by  haheat  earpns  from  sn  inferior  to  a  auperior 
court,  he  is  not  bound  to  declare  in  the  same  fonn 
of  action  in  the  superior  court  as  be  did  in  the  in- 
ferior court     Bowerbank  v.  WaOur,  2  Chit.  517. 

If,  in  an  action  on  the  case,  the  declaration  against 
an  Earl  state  him  to  have  been  "  summoned,"  in- 
stead of  **  attached,"  it  is  untenable.  Hunter  v. 
Earl  af  De  Leraine,  2  Chit.  638. 

A  count  in  a  declaration  in  an  action  on  the  case, 
stated,  that  the  defendant  represented  and  affirmed 
to  the  plaintiff,  that  he,  the  defendant,  was  legally 
entitled  to  sell  and  dispose  of  certain  goods,  and  re- 
quested the  plaintiff  to  sell  the  same  by  public 
auction ;  that  the  plaintiff,  confiding  in  such  re- 
presentation and  affirmation,  sold  the  same,  and, 
after  deducting  ceruin  expenses,  paid  over  tlw  re- 
sidue to  the  defendant ;  whereaa  the  defendant  de- 
ceived and  defrauded  the  plaintiff  in  this — to  wit; 
that  the  defendant  was  not  at  the  time  of  the  sale 
legally  entitled  to  sell  and  dispose  of  the  goods: — 
the  plaintiff  then  averred  that  an  action  was  brought 
againat  him  by  the  true  owner,  and  in  which  he 
recovered  the  value  of  the  goods  sold,  which  the 
plaintiff  was  obliged  to  pay  him,  together  with  the 
costs  of  the  action  ;  and  assigned  for  breach,  that 
the  defendant  not  regarding  his  duty  in  that  behalf, 
refused  to  pay  thoee  sums  to  the  plaintiff:  Held, 
sufficient  after  verdict,  although  it  was  objected  thst 
there  wss  nosverment  that  the  defendant  repreaented 
to  the  plaintiff  that  he  was  legally  entitled  to  seH, 
or  that  the  goods  were  pnt  up  to  sale  at  the  request 
of  the  defendant,  or  on  his  retainer,  and  that  there 
was  no  retainer  shewn  at  the  time  of  the  request  to 

Jot  op  the  goods  to  sale.  Adamum  r.  Jama,  5  Law 
.  C.P.  68,  S.C.  4  Bing.  66. 

A  count  charging  a  clerk  with  negligence  in  suffer- 
ing his  employers  to  be  defrauded  of  sums  of  money, 
without  specifying  any  in  particular,  is  had.  Wkk' 
more  v.  Wilkt,  3  C.  &  P.  364.  [Tenterdenl 

An  allegation  in  a  declaration,  that  defendant 
dammed  up  and  diverted  the  water  of  a  eertain 
wstercourse,  and  prevented  it  from  flowing  in  suffi- 
cient quantities  ss  it  was  accuatomed  to  flow,  is  sop- 
ported  by  proof  of  sn  irregularity  in  the  supply  of 
water,  by  reason  of  the  defendant's  act ;  altho^h  it 
may  appear,  that  the  water  is  only  occssionslly  de- 
layed in  its  passage,  and  never  wholly  or  in  part 
withdrawn  from  the  claimant.  Sheen  v.  Weed,  1 
Law  J.  C.P.  3,  s.  c.  7  B.  Mo.  345. 

In  esse  against  an  attorney  for  negligistly  par- 
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ehatiag  an  imofieiMit  title,  tb«  dec1ar»tioii  fUted, 
that  be  wtB  retained  w  attorney ;  and  held  good, 
withoat  allegiog  the  consideration.  If  diligence 
woald  have  been  ineffectual,  tbe  defendant  moat 
prove  it.  And  ao,  if  a  declaration  atate  tbe  defen- 
dant to  be  an  attorney  of  a  particular  court,  tbe 
plaintiff- must  prove  it,  tboogfi  it  ia  admitted  in  hit 
plea.     Btfunie  v.  Diggln,  t  Chit.  311. 

Where  a  party  ia  d«aeribed  in  the  proceaa  gene- 
rally, he  may  be  deolared  againat  aa  an  adminiatra* 
tor ;  the  obiect  of  tbe  writ  being  only  to  bring  the 
defendant  before  the  Court.  Watton  r,  PiUiugf  6 
B.  Mo.  66,  a.  c.  3  B.  &  B.  4. 

By  the  apecial  memorandum  of  a  declaration,  it 
waa  atated  that  the  plaintiff,  admidiatratrix,  on  the 
SOth  of  January,  brought  her  bill  into  the  c»ffice  of 
the  derk  of  the  dedarationa  of  K.B.,  according  to 
the  coorae  and  practice  of  the  Court,  and  filed  the 
same  as  of  Michaebnaa  term.  Plea,  that  at  the  time 
of  exhibiting  the  bill,  the  plaintiff  waa  not  adminis- 
tratrix, upon  which  iaaoe  waa  joined.  It  appeared 
that  the  defendant  was  neit|ier  an  attorney,  nor  a 
prisoner  in  the  custody  of  the  marabal.  The  bill 
was  delivered  on  the  SOth  of  January.  The  letters 
of  administration  were  granted  on  the  10th  of 
January:  Held,  that,  upon  the  iaaue  joined,  the 
wrdiet  waa  nroperly  found  for  the  plaintiff,  the 
latter  having  oeen  adminittntrix  at  the  time  when 
tbe  bill  was  exhibited.  WooUiTidg9  t.  BUhirp,6  Law 
J.  K.B.  101,  a.  a  7  B.  &  C.  406. 

(i)  Ttiltf. 

A  declaration  waa  entitled  on  a  particular  day  in 
Hilary  Term,  3  Geo.  4,  being  a  day  after  tiie  X9th 
of  January,  when  the  4  Geo.  4.  began :  Held,  that 
the  declaratioa  was  good,  because  the  whole  of  the 
term  might,  in  law,  be  aaid  to  be  in  the  third  year 
of  the  reign.  Law  y.  Pugh,  1  Law  J.  K.B.  188, 
s.  c  9  D.  Ac  R.  868. 

Where  a  declaration  waa  entitled  of  a  wrong  year, 
but  the  notice  to  nppear  in  the  following  term  waa 
correctly  stated:  Held  suiBoient.  GMdtUU  d, 
RoMgtr  T.  Ro;  2  Chit.  17t. 

Where  a  declaration,  entitled  generally  of  Mi- 
ohaelmaa  Term,  arerred  the  cause  of  action  to  bave 
nriien  on  a  day  subsequent  to  the  commencement  of 
the  term,-*>it  was  holden  no  ground  of  error.  JRunen 
T.  OwtUm,  1  M'Clel.  &  Y.  SOS,  s.  c.  2  Bing.  469. 

(c)  Porttet. 

In  tbe  comsMDcement  of  a  declaration,  the  plain- 
tiff's  name  was  stated  to  be  "  James  Toll  Hutchins ;" 
upon  special  demurrer,  on  the  ground,  that  in  the 
■ubeequent  part  he  was  called  "  said  Jamea  **  only, 
held  sufficient,  becauae  non  centtat  that  "  Toll "  ia 
port  of  the  aumame.  Hutckint  ▼.  GiibU,  %  Chit.  335. 

Although  acTeral  persons  have  been  jointly  held 
to  bail,  in  an  action  for  a  tort,  yet  the  plaintiff  may 
declare  separately  against  one  of  them.  WiUon  t. 
Edward9,  3  Law  J.  K.B.  107,  s.  c.  3  B.  &  C.  734, 
s.  0. 5  D.  6c  R.  6SS. 

((f)  Joinder  of  Countt, 

Where  a  declaration  contiined  a  count  alleging, 
"  that  defendant  had  received  for  plaintiff  a  sum  of 
money,  to  wit,  lOt.,  to  be  paid  by  defendant  to 
plaintiff  upon  requeat,  yet  derandaat,  not  regarding 
his  duty,  had  converted  and  disposed  thereof  to  his 


own  use :"  Held,  that  it  appeared  to  be  laid  in  as- 
sumpsit, though  celourably  in  trover,  and  could  not 
be  joined  with  counta  in  case.  Ortom  y.  Butkr,  f 
Chit.  343. 

A  count  which  is,  in  substance,  a  count  in  assump- 
sit, cannot  be  joined  to  a  count  in  trover. 

An  express  averment  of  a  promise  is  not  neces- 
sary in  order  to  constitnte  assumpsit. 
-  Therefore,  a  count  which  atatea  that  the  plaintiff, 
at  tbe  request  of  defendant,  had  deliyend  to  him 
certain  goods  to  be  taken  care  of  by  the  defendant 
for  reward  to  him ;  and  that,  in  contideration  thereof, 
the  defendant  undertook  and  agreed  to  take  due  and 
proper  care  of  the  gooda,  and  to  re-deliver  them  on 
requeat— was  held  to  be  in  sssumpsit;  and,  be- 
cauae it  was  joined  to  a  count  in  troyer,  and  gene- 
ral damagea  were  given,  judgaMnt  waa  arreated. 
Corbet  y.  Paekingtonp  hart,  5  Law  J.  iLB«  14f ,  a.  e* 
6  B.  &  C.  «68. 

In  an  action  agpinst  husband  and  wife,  the  mis- 
joinder of  counta  is  available  on  general  demurrer. 
May  y.  HoMt,  S  ChiU  697. 

(B)  Plbas. 

A  plea  to  an  action  by  the  plaintiff,  aa  executor, 
that  the  promiaea  in  the  dleclaration  were  made  jointly 
with  plaintiff,  ia  a  plea  in  bar,  and  not  a  plea  in 
nbatament.     Moffat  v.  Fen  MuUingen,  S  Chit.  539. 

Where  a  special  plea  statee  matter  which  amonnta 
to  a  total  denial  of  the  plaintiff's  right  of  action  at 
any  time,  it  is  bad  upon  demuirer,  as  amounting  to 
the  general  issue.  Steoeneon  y.  Addieon,  5  Law  J. 
K.B.  t05. 

In  a  quare  impedit,  the  Court  refused  to  allow  the 
defendant  to  trayerse  in  pleading  all  the  allegationa 
in  the  count,  but  ordered  that  the  pleat  should  be 
directed  to  a  particular  point  to  which  the  merita 
seemed  to  be  confined,  via.  the  conteeting  the  vali- 
dity of  a  certain  deed  on  which  the  plaintiff's  tide 
relied.  GeUly  y.  the  Bithop  of  Exeter,  6  Law  J. 
C.P.  f  40,  s.  o.  .5  Bing.  4f ,  s.  c.  S  M.  &  P.  105. 

An  allegation,  though  of  itaelf  immaterial,  if 
atated  aa  the  basia  of  a  propoaition  upon  which  the 
plea  depends,  becomes  important,  and,  being  nega- 
tived by  the  finding  of  the  jury,  defeata  the  plea. 
Ret  y.  Peto,  1  Y.  &  J.  ST. 

Where  a  plea  professes  to  answer  the  whole  de- 
claration, but  doea  not  do  ao — tembte,  that  the 
course  for  the  plaintiff  to  take  ia  to  join  ieaoe  on  the 
plea,  and  that  the  judge  at  Nisi  Prius  may  direct  the 
juiy  to  aateas  damagea  in  respect  of  the  part  not  an- 
awered  by  the  plea.  Merriek  y.  EUU,  6  Law  J.  K.B« 
«57. 

Where  a  plea  refers  expressly  to  the  exception  of 
another  plea,  and  alao  containa  an  averment  of  per- 
.formanoe  of  oovenanta  in  tbe  aaid  deed,  which  deed 
ia  set  forth  in  the  plea  referred  to,  but  not  mentioned 
in  the  exception  to  that  plea,  the  two  pleaa  may  be 
.taken  together.  Maedougalr.  Rcberteon, S Y. flc  J\  11. 

(C)  Rbplioation. 

To  an  action  for  malioioualy  auing  out  a  commis- 
aion  of  banlunptcy,  the  defendant  pleaded  the  plain- 
tiff*a  ttading,  act  of  bankruptcy,  and  his  being 
indited  in  the  sum  of  100^.  whereof,  &c.  on  repli- 
oUtion  do  injuHd,  tbe  Court  held  the  replication 
good,  inasmuch  aa  thoae  facta  constituted  together 
but  one  entire  propositiott,  and  pnt  in  issue  wy  one 
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point;  namftly,  lh«  bnknmtoT.  O'Brifii  v.  &ami| 
(IB.  &  C.  90Q,  t.e.  4  D.  &  B.  579. 

To  debt  on  bond  conditioned  to  replaoo  •took, 
with  all  dividends  "  which  ehall  accrue  dne  npon 
the  same,  from  the  dnte  of  the  bond"  npoo  three 
months'  noliee,  the  defendant  pleaded,  that  plnintiff 
did  not  gire  Uuee  months'  notice  to  replace  the 
stock,  with  the  dividbnds  whioh  woold  have  become 
due  for  the  same  ftom  the  date  of  the  bond.  RboU- 
oatioB  alleged,  that  mpre  ihwa  three  months  berom 
action,  plaintiff  gate  notice,  at  the  eniration  of 
three  months,  to  replace  the  stock,  wito  ell  divif 
dends  which  hsd  acenied  doe  «n  the  same  from  the 
date  of  the  bond,  wd  then  went  on  to  amign  a 
breach  in  the  non<4nnsfer  of  the  stock :  Held,  that 
the  notice  set  out  in  the  repUeation  was  snfident ; 
and  that  the  assignment  of  the  brsaeh  wes  nnneceo- 
paij  and  informal,  but  that  the  objection  ooeld  be 
taken  only  by  way  of  spedal  demurrer  ibr  dnplisity. 
H^tdmm  ▼.  Smith,  6  Law  J.  K.B.  146,  a.c.  1  M.  & 
R.  489. 

In  an  action  on  a  judgment  reoovend*  the  defendant 
pleaded  that  the  plaintiff  sued  out  a  en.  <a.  against 
him,  under  and  by  virtue  of  which  said  wnt  the 
sheriff  took  and  aireeted  him,  and  bad  bin  in 
custody  for  the  debt  and  damages ;  the  plaintiff  >e- 
plied,  protesting  the  suing  out  and  deiirenng  the 
writ  to  the  sber&ff,  and  tiaTtrsing  that  under  and  by 
virtue,  £ipk  the  sheriff  took  the  defendant :  HeUI,  to 
be  a  good  and  suflicient  allegation  in  the  replioation. 
SuviU  ▼•  Jecfctsn,  11  Price,  349. 

In  an  action  on  a  bond,  the  plaintiff  may,  under 
the  8  &  9  Wil.  3.  c.  11,  s.  8,  suggest  hreaebes  at 
the  conclusion  of  hia  lepUcatioo.  HwHpkrw  t. 
i2v6y,  S  Chit.  t98. 

Where  the  original  action  is  for  dameges,  a  ropls- 
cation  in  seiri/octef,  sgaioat  bail  praying  judguRMmt 
of  the  debt  and  damages^  is  not  deBsunnble.  Bo$  v. 
Roe,  3  Chit.  399. 

A  lep^ication  to  a  plea  of  set-off  and  jodgmanl, 
that  the  par^  against  whom  il  was  teoof&mi  wna 
taken  in  execution  upon  it,  is  fj^oed.  Tayktr  t. 
Watert,  t  Chit,  303, 

A  replication  tn  4  P^m  to  an  ia^uiaitloB,  tfaTort- 
ing  possession  W  the  eoods  bv  the  asaigmeea  (in  the 
terms  of  the  plea  which  9tnted  tbe  fret«»)  end  aUeg- 
ing  that  tbe  assig^sos  were  not  possmssd  of  the 
said  goods,  is  deBuurable  \  but  tAie  Attorney  Geaa. 
xal  was  ponnitted  to  amend,  by  imibdrawii«  the 
)»pUcation  and  paying  the  ooats.  Am  ¥•  JS«Mms»  9 
?i[ifie.  9€d. 

3.  JAT  EQWTr. 

(A)  Biu.. 

A  plaintiff  in  eqnity  smis4  state  hia  title  in  his 
hill,  and,  unless  it  v^  ndmittod  by  the  defendmit, 
must  prove  it.    Ner6ury  v.  Jtftede,  3  fili^,  91  i. 

Demurrer,  on  tbe  groond  that  Ibere  wee  no  de- 
.  9cription»  in  the  bill,  of  the  plaintiff's  plaoe  of  abode. 

Where  words  of  local  description  were,  in  gram- 
matical description,  appUcnble  either  to  Uie  plaintiff, 
(whose  place  of  abode  wan  nototherwiae  mentioned 
in  the  b{ll«)  or  to  a  third  pemon ;  they  were  held  to 
apply  to  the  former.  Aew^  r.  £cc^f,  9  I^aw  J. 
Chanc  9d,  s.o.  1  &  6q  SL  dll. 

&ni<s_That  a  bill,  prating  that  the  defendant 
mior  deliter  10  the  plaintiff  documenta  eoaalitating 
the  1^  tiOe  l#  stock,  whM  tbe  lormar  had  agreed 


to  tmasfeff  to  tbolaCtmr,  and  that  dm  plaintiff  auy 
liave  tbe  full  benefit  of  tliat  stock,  stay  be  main- 
tained. Ht^tt  V.  iZcthieUid,  9  Law  J.  Chano.  195, 
a.  c  1  &  &  S.  590. 

A  plaintiff  may  in  oae  bill  pray  aeoount  of  two 
eotatea;  thas,  if  be  be  tbe  reetdnary  legatee  of  B, 
who  is  Fsmdnary  legatne  of  A  \  Twtwnyt.DmM^ 
day,  6  Mad.  94. 

A  biU  filed  by  tbe  leaidnaiy  legatees,  who  are 
also  appointees  of  a  abare  of  another  fester  nr,  ia  not 
maltilmDos,  tboogb  it  be  for  an  aoconntof  both  sa* 
lataa.    Tumtr  v.  llo6innm,  1  S.  &  S.  313. 

A  bill  is  multifarious,  if  it  pmya  diasowy  or  rsi> 
lief  in  respect  of  a  tmnssotion  with  wbidi  one  of 
tbe  defendants  bad  no  coneem,  and  whieb  baa  no 
oonnezion  with  thoee  other  transactions  in  which  he 
isoenoened.  F<reivatv.B(MBfr,lLawJ.(%aBC.l. 

A  bill  auting  that  two  disdnct  aetiona  fiv  libel 
have  been  oommenced  sgnwwtthe  plaintiff  in  eqni^, 
to  whioh  he  has  put  in  plsas  of  jostifioataon,  aad 
prsyiag  a  discovery,  snd  alee  one  or  moea  commis* 
siens  to  oiamine  witneeses  abroad  in  sad  of  Ina  do- 
lence  at  law,  ie  muki&rioua.  SkmchaU  v*  Miinsniif, 
3  Law  J.  Chane.  97,  s.  o.  1  &  &  8.  99. 

It  is  multifarious  for  a  bill  to  pray  an  aooomtt  of 
testator's  ssUto,  and  to  est  aside  salee  made  by  the 
axBoutor  and  trustee  to  himself  and  to  another  par^ 
eon.    Salvidgt  V.  Hydt,  1  Jas.  Inl. 

Infanta  entitled  ss  tbe  next  of  kin  to  shacea  of  an 
intaatate's  estate,  and  of  whom  one,  as  bia  heii^at* 
law^  was  entitled  to  his  real  estate,  filed  their  bill 
against  the  administratrix,  chamng  that  she  had 
entessd,  ss  natnml  guardian  of  ue  infant  heir,  into 
pessessioM  of  ik»  smI  estate,  and  praying  thnt  rte 
aaigbt  aeeount  for  both  the  real  and  the  pensnal  ee* 
toteoftbeintMtale:  Held,  that  tibo  biU  waa  mnlti^ 
fiurioos.    Dmin  v.  J>uaa,  6  Law  J.  Gbanc.  175. 

A  testatrii,  after  chaiging  all  her  eetates  witli  a 
sum  of  1,000/.  in  favour  of  A,  devises  Bleekscra 
specifioaUy,  and  fivea  tbe  net  oif  bar  veal  astatss  to 
tmslsee  in  trust  lor  A :  a  bifl  fiar  the  nasontionof 
thetnmtaofthewaUiofiledbfr  A;  b«t,itttibepra- 
secution  of  the  suit,  no  order  is  nsked  or  made  with 
letpeot  to  tbe  devised  estntesi  and  tho  dsans  on 
fiutfaer  diseetions  relatee  menly  to  eests,  and  ts 
the  raising  of  the  peeoniary  charge  oat  oiF  all  tbs 
estates  of  the  teatatrin :  afterwatdn  A  filee  a  bill  of 
revivor  end  supplement  against  both  tbo  ssalaad 
the  personal  repreeentatives  of  a  deceesed  dcfea* 
dant,  who  hsd  been  in  possession  of  Bleckaere, 
ebarging  that  he  and  they  had  rsssivsd  thn  ssnts 
^  proitH  of  a  tenement  as  being  part  of  Blankacn^ 
thoogh  in  truth  it  waspast  of  tbe  prnminss  deriesd 
to  A:  Held,  that  tho  eWaeter  of  the  suit  masnot 
ehsaged  hr  the  limited  decree  whioh  tbe  plaintiff 
took*  and  mat  suoh  a  btU  of  revivor  and  nnpplsmsnt 
cannot  be  desMUred  to  as  being  nmltifafiona,  in  re- 
lation  to  the  saattew  affected  by  the  previona  pas* 
eeedings.   TnJmm^  v.  Pinknmf,  9  Law  S  •  Chane.  47. 

A  party  ia  entitled  to  tbo  benefit  of  any  point 
which  can  be  euggested  by  tbe  bill,  though  it  be  not 
expreesly  insisted  upon  by  the  pleadings*  Kn9»lit 
V.  Clayton,  9  Law  J.  Chanc  181. 

(B)  Ahswvr. 

An  answer  disdsiming  ia  lisble  to  exoeptiens  fiw 
insttAoienpy.  Giaamkgtam  v.  Tkmaitmf  3  Lssv  J. 
Cbeoc.  i»9* 
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Ab  vomft  Co  •  MfctiT«  ^1m  mMt  b«  oonfiMd  to 
fiicU  tpMieUy  ebftrged  ap  eTidenee  of  the  pUintUf '• 
bill.  Thing  v.  £i/^r»  4  Law  X.  Chane.  75,  s.  o.  S 
8.  &  S.  C74b 

It  is  not  a  pulBciMt  astwov  for  a  deftDdant  to 
aaj,  *'  that  bo  bap  hoard  «»d  boUeveo  it  maj  bo 
IriMf  hot  ba  does  not  of  bia  owo  knowledgo  knoir» 
&C."    Agar  y.  Beetiv$,  1  Law  J.  Cbaac.  lSt» 

It  18  a  aoffidont  anowor,  to  aaj,  "  that  it  maj  bo 
true,  for  any  thing  thii  defendant  known  to  the  con- 
trary, that/'  &e«  (ropoating  the  words  of  the  bill) ; 
**  but  this  dofondaot  ia  an  uUor  stranger  to  all  and 
overy  auob  nattars,  and  oannoC  fom  any  belief  con* 
earning  them."  It  is  not  soffioieat  that  a  pafticnkr 
allegation  in  the  bill  ia  included  in  a  preyiona  gene- 
ral denial.  Jmhursi  v.  Kmg,  S  Law  J.  Chaac  90, 
a.  0.  2  S.  &  S.  a83. 

An  anawer  to  a  bill  reqniring  tbedefiBodant  loaet 
Ibrth  the  coooideratioD  ho  had  giyen  for  a  bill  of  ex- 
change, atftted  Uiat  he  bid  received  it  in  the  coosae 
of  bia  trade  aa  a  banker,  and  that  he  had  given  so 
apeoifio  fusB,  beoanae  tbe  payer  bad  drawn  aeyanl 
Bums  at  different  times  on  account  of  the  bill :  Held, 
that  the  anawer  waa  good.  WebtUr  r.  Thra^atit  t 
S.  &  S.  190. 

If  matter  is  charged  by  bill,  which  r^cla  tl»  do- 
fence  by  plea,  the  anawer  inaat  refute  the  matter 
all^ji^  in  the  fonaer.  JonMi  r.  Smdgrauf,  1  Sw  & 
8.6, 

A  deoBorreff  to  part  of  a  bill  of  discovery,  and  an 
aaawer  to  other  part  of  the  bill,  the  demorcer  ia 
overrided,  if  the  answer  extend  to  any  of  the  facta 
covered  by  it.  And  there  ia  no  diatiaction,  in  thia 
reapoet,  between  doMirrera  to  btUa  for  relief^  and 
demuiffors  to  billa  for  discovery  only.  Carbitt  r. 
Bmitkmf,  1  Y.  &  J.  4AU 

(C)  Pt£A. 

A  plea  in  bad,  if  collateral  or  iBSBsateraal  matter 
be  atatfid  aa  the  bar  pleaded,  and  that  whieb  would 
have  Cfluatitated  a  bar,  ia  intiodnoed  only  byway  of 
sobseqnent  avennent.  Butten  t.  BtAttn^  £  Law  J* 
Chancl50. 

Where  tho  attegationa  in  tho  bill  nve  not  abaoiuAa, 
bat  oottditioBal,  the  foeta,  aa  alleged,  Ihoi^  not 
conttadieted  by  the  plea,  cannot  be  taken  for  graalad 
by  the  Coovt  in  deciding  on  the  pleaa*  Cmrb$it  ▼• 
Corbett,  i  Law  J.  Chanc«  86. 

A  plea  of  oirousnataBcea,  from  which  a  legal  co»* 
Toyance  ia  to  be  preaumad,  ia  bad,  even  where  tho 
plea  of  a  le^  oenveyanco  woidd  have  been  good* 
Wgkh  y.  ITeedbscfc,  4  Law  J.  Chanc.  S04. 

A  double  plea  cannot  be  allowed  in  part,  but  may 
bo  ordered  fee  atand  as  an  anawnr— &m6(e,  that  n 
plan  to  no  much  of  the  aeconnts  sought  by  the  bill, 
aa  are  ibe  subject  of  certain  deedsatated  in  the  plea, 
ia  bad.  aa  not  ezpfesamg  aufficientiy  how  much  of 
the  deed  ia  intended  to  be  eovered  by  the  plea.  Out 
r.  Booth,  S  Law  J.  Chanc.  17. 

Where  a  bill  alleges,  that  there  are  no  ontstand- 
ing  teima,  and  also  that  the  plaintiff  baa  not  in  hia 
poaaession  the  deeds  which  establish  hia  title,  a  plea 
that  there  are  no  outstanding  terms  is  bad,  even 
though  diere  should  not  be  annexed  to  the  bill  the 
requisite  affidavit,  that  the  plaintiff  baa  not  the 
deeda  im  hia  posaesaicu#  Hooko  v.  Dammr,  1  Law 
J.  Chano.  19<^  a.  c.  1  8.  &  S.  SS7. 

fiaakiupt^  may  bo  pleaded  to  a  bill,  ohhoogh 


tfco  oommiamoB  may  have  iaaaad  aohoaqaeDi  to  iu 
being  filed.    Turtur  v.  fietoianii  1  a  &  S.  3. 

A  plea  of  no  partner  may  be  good ;  yet,  where 
nnaeoempanied  by  an  anawer  and  discovery  aa  to 
the  ciffouraatancea  charged  as  evidence  of  the  part- 
nenbip,  it  waa  ovcmiled.  Satmdtrt  v.  King,  6  Mad. 
61. 

A  plea  of  an  inatroment  ia  bad  in  Ibm,  if  aup- 
ported  by  an  anawer  denying  tho  fraud,  where  tho 
aUeg^tiona  of  fraud  amount  merely  to  a  charge, 
that  tfie  inaCrument  ia,  in  centemplatiou  of  law, 
fraadulent,  and  do  not  atate  it  to  have  been  pro- 
ennad  by  fraud.  Wndham  t.  WhUing,  4  Law  J. 
Chanc.  169. 

A  hiB  aeekiag  an  account  of  personal  eotate,  a 
plea  to  ao  muoh  of  it  aa  aouf^t  aa  'account  or  dia- 
covery  (further  aad  other  than  waa  in  the  plea  net 
ibrth)  cf  dmt  penonal  estate,  held  to  be  good  in 
point  of  form.  SmiMd  v.  Seieneo,  5  Law  J.  Chanc. 
19. 

A  plea  to  a  hill  by  a  peraco  auing  as  Earl  of  8, 
atatea  that  ho  ia  not  £arl  of  S,  but  that  the  defendant 
is  Earl  of  8  and  K,  (the  earldom  being  a  Scotdi 
digai^),  aad  avern  that  the  plaintiff  is  the  natural 
aoa  of  the  late  Earl  of  S  and  K,  and  M  M,  who  weto 
reaident  and  domiciled  in  England  at  the  time  of  hia 
birth,  and  were  not  amaried  until  aeveral  yean 
after ;  overrqied,  aa  there  waa  no  avermeat,  either 
that  the  title  of  8  and  K«  waa  the  aamo  aa  that  of 
S,  or  that  the  plaintiff  waa  born  ia  Englaoit^ 
Qiutro,  whether  the  pHeaa  ahoold  eonohide  in  abate- 
ment or  in  hart  StrmthmoM  v.  Stnakmoro,  2  J.  & 
W.541. 

To  a  bill  filed  for  the  production  ef  the  title  deeds, 
and  an  accooat  of  the  rente  and  profita  of  certain 
kad,  which  tho  plaiatiff  claims  under  tho  will  of 
J  W  ;  the  defendant  puts  in  a  plea,  atating  Ont 
i  W  never  waa  aeised,  or  had  aav  power  of  diapoa- 
iag  of  the  premiaea,  and  netting  mrth  a  aeries  or  in- 
dentures, commencing  from  a  dale  ]Nrier  to  that  of 
J  W'a  will,  by  which  indentnrea,  the  pemans,  who 
are  mcitBd  to  have  |ood  power  to  oea^y ,  do  convey 
the  pramioea  from  time  to  time,  ao  aa  to  veat  the  fee 
ultiamtely  in  the  defisndantr  Held,  that  the  plea  So 
doable ;  that  the  pleaof  title  in  tho  defendant,  even 
if  it  were  single,  would  be  had,  for  want  of  aver- 
amnte  of  tho  title  of  the  penona,  who  respectively 
purport  br  the  indentures  to  ooavoy;  that  the 
proper  defence  would  bare  been  by  aplee,  atathig 
a  title  ia  the  plaiatiff,  and  averring  that  J  W  never 
waa  aeised  of  the  premises  in  queatftoa.  Lovieo  v. 
Crmtcn,  3  Law  J.  Chanc* 901. 

Where  a  bill,  by  ereditom  of  a  peMon  entitled  t» 
a  legacy,  charges  an  assignment  of  the  legacy  to  tho 
defendant  or  hia  taetator,  under  which  the  defendan  t 
daima  aome  intereat  in  it,  and  also  eharges  that  tbo 
defeadant  classaa  an  interest  in  it  by  aome  other 
title,  which  he  i*  called  upon  to  set  forth ;  aad  fur- 
ther, that  the  assignment,  if  any,  was  witboot  con* 
siderataon ;  a  plea,  negativing  merely  the  amiga- 
ment  to  the  defendant  or  hia  testator,  of  ia  trust  for 
either  ef  them,  is  bad,  as  not  dieplacing  the  whole 
equity  set  ap  1^  the  bill.   '-  v.  JJTmny,  1  Lew 

J.  Chanc.  18. 

A  plea  to  all  the  relief,  and  all  the  diecoveiy,  ex- 
cept certain  intervogatoriei,  which  interrogatoriea 
were  ascompaniedwith  an  answer  which  did  not  go 
to  any  aaaterial  poinf,  overruled* 
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Alittr,  where  tn  antwer  is  to  matter  which  would 
hero  repelled  the  defence  by  plea.  Jama  ▼.  Sad' 
grov€,  1  S.  &  &  4. 

A  plea  to  a  part  of  a  bill,  followed  by  an  answer 
to  the  residae  of  it,  is  orermled  by  the  answer,  if 
the  matter  pleaded  could  hare  been  a  bar  to  the 
whole  bill.  Leave  giren  to  take  a  plea  and  answer 
off  the  file,  and  to  put  in  a  new  plea.  Watkim  r. 
StoM,  4  Law  J.  Cbanc.  2«S,  a.  c.  S  S.  &  S.  560. 

A  bill  which  makee  two  cases, — alleging  first, 
thai  a  deed  is  wholly  void  ;  and  secondly,  that,  if 
it  is  not  wholly  roid,  a  particular  corenant  in  it  is 
void, — cannot  be  met  by  a  aingle  plea.  A  plea  of 
a  deed,  which  is  impeached  by  the  bill  on  the  ground 
of  fraud,  ought  not  to  contain  averments  denying 
the  psfticular  circumstances  of  fraud  charged  in  the 
hill.     NickoUon  v.  Barfield,  4  Law  J.  Cbanc.  10. 

A  bill  being  filed  by  a  penmo  in  the  character  of 
a  creditor  of  a  testatrix,  the  defendant,  executor, — 
to  the  whole  of  the  bill,  except  the  allegation  that 
the  plaintiff  is  a  creditor,  ana  the  discovery  prayed 
upon  that  point, — ^pleads,  that  the  teetatrix  was  not 
at  the  time  of  her  desth  indebted  to  the  plsintiff ; 
and  supports  his  plea  by  an  answer  to  the  residue  of 
the  bill,  in  which  be  denies  that  the  testatrix  was 
in  any  manner  indebted  to  the  plaintiff :  Held,  that 
the  plea  is  overruled  by  the  answer. 

A  pies,  which  purports  to  be  only  to  a  part  of  the 
bill,  is  overruled  by  an  answer  to  the  allegations 
excepted  from  the  plea,  if  the  matter  of  the  plea, 
supposing  it  to  have  been  well  pleaded  in  point  of 
form,  would  have  been  a  good  defence  to  the  whole 
of  the  bill.  Tkring  v.  Edgar,  4  Law  J.  Chanc.  75, 
S.  c.  S  S.  &  a  S74. 

A  bill  praying  for  an  account  and  charging  fraud, 
the  defendant  answers  to  the  whole  of  it,  except 
certain  parts  pleaded  to  ;  and  then  in  bar  to  the  re- 
lief, and  to  a  few  specified  questions,  l>e  pleads  a 
release,  with  averments  negativing  fraud:  Held, 
that  the  plea  was  overruled  by  the  answer,  becsnse 
the  answer  extended  beyond  the  sUegstions  of  equi- 
table matter,  which  would  have  avoided  the  plea, 
though  it  did  not  go  to  any  of  the  questions  specified 
in  the  plea.    WiUUmt  v.  Smith,  S  liaw  J.  Chanc  3. 

A  bill  is  filed,  impeaching  a  conveyance,  on  the 
ground  of  fraud :  to  the  whole  of  that  bill  the  de- 
fendant pleads  the  conveyance,  negativing  the  fraud 
by  averments,  and  then  in  support  of  the  plea  an- 
swering the  varieas  allegations  of  firsud :  Held,  that 
such  a  plea  is  overruled  by  the  answer.  In  such 
cases 'the  plea  ought  to  be  to  the  whole  of  the  ralief, 
and  to  the  whole  of  the  discovery,  except  so  much 
of  it  as  must  be  given  in  support  of  the  plea.  Ltoyd 
T.  PipUr,  3  Law  J.  Chanc.  143. 

To  a  bill  for  discovery  and  commiesions  in  aid  of 
an  action  at  law,  it  is  a  good  plea  to  shew  that  the 
plaintiff  has  not  a  valid  cause  of  action.  Mendisabal 
V.  Maekado,  5  Law  J.  Chanc.  f  0,  s.  c.  1  Sim.  68, 

A  plea  of  pnrohsse  for  a  raluable  consideration, 
without  notice,  is  good,  if  it  denies  notice  generslly. 
Pgnnington  v.  Be^chey,  2  S.  &  S.  «8f . 

To  the  smendments  of  a  bill  of  revivor  and  sup- 
plement, which  wss  filed  in  1821,  and  amended  in 
1823,  the  defendant  pleads  that  the  original  cause 
became  abated  in  1805,  and  that  no  proceedings 
have  been  since  had  thereon :  such  a  plea  held  to 
be  bad.     Ferrand  r,  Pelham,  %  Law  J.  Chanc.  S. 

A  reversioner  files  a  bill  against  a  defendant,  who 


claims  under  a  recovery  sufileved  by  s  prior  tenant 
in  tail,  and  charges,  that,  if  any  reoorery  was  suf- 
fered, the  uses  of  it  were  so  declared,  that  under 
them  the  plaintiff  bad  title,  and  that  so  it  would 
sppear,  if  the  defendant  would  produce  the  docu- 
menta  in  his  possession :  Held,  that  a  plea  of  the 
recovery  suffered,  and  of  the  deed  leading  the  uses 
of  it,  was  good,  though  not  supported  by  any  an- 
•swer  denying  the  above-mentioned  ehargea.  f /««- 
kttt  r.  Cavenditht  3  Law  J.  Chanc.  !• 

To  a  bill  stating  a  settlement,  under  which,  after 
a  particular  estate  in  A,  the  plaintiff  was  entitled  to 
certain  hereditaments,  and  praving  an  account  of 
rente,  and  a  delivery  of  the  title-dee£i,  the  defendant 
pleads,  thst  A  alleged  that  she  was  seised  in  fee — 
that  she  was  in  quiet  possession — that  ahe  conveyed 
to  the  defendant  s  devisor  in  consideration  of  msr- 
riage — and  that  devisor  had,  before  bis  marriage,  no 
notice  of  the  plaintiff's  title  :  Held,  that  the  plea  is 
bad,  being  destroyed  by  the  implied  notice  which 
the  law  infers  from  the  fscts  stated  on  the  record  : 
that  the  plea  ought  to  have  contained  an  averment 
that  A  was  seised  in  fee  of  the  premises. 

SgmhU,  That  the  objection  of  the  Statute  of  Li- 
mitations cannot  be  taken  by  demurrer,  but  that  the 
statute  must  be  pleaded. 

Qtttfrf,  Whether  a  defendant  can  avail  himself  of 
a  demurrer  to  part  of  the  bill,  and  a  plea  to  another 
part  of  it,  which  plea,  though  expreaeed  to  be  only 
to  part  of  the  bill,  would,  if  valid,  be  a  bar  to  the 
whole  bill.  JarJaon  v.  Row§,  4  Law  J.  Chanc.  118, 
s.  c.  2  S.  &  S.  472. 

To  a  bill,  inquiring  as  to  the  execution  of  a  trust ; 
a  plea  by  the  trustee,  that  the  aocounta  are  settled, 
and  a  release,  is  untenable,  unless  it  avers  that  the 
matters  inquired  into  appear  on  the  face  of  the  ac- 
count.    Clarkt  V.  Ormonde,  1  Jao.  116. 

A  bill  beinff  filed  by  two  plaintiffs,  a  plea  ahewing 
that  one  of  them  has  not  such  an  interest  in  tlM 
matters  of  the  suit  as  entitleehim  to  be  a  plaintiff,  b 
a  good  defence  to  the  whole  bill.  Makaptme§  v. 
Hajfthome,  5  Law  J.  Chanc.  147. 

A  bill  being  filed  against  two  parties,  praying  ac- 
counts and  relief  against  both ;  after  one  of  the  de- 
fendants had  put  in  an  answer,  an  agreooent  is 
made  between  the  plaintiff  and  the  two  defendants 
by  their  agent,  who  isalao  interested  as  a  party  to 
the  agreement,  containing  various  provisions  as  to 
the  transactions  of  mortcage  and  partnerahip  in 
mines,  which  were  the  subjeet  of  the  bill,  besides 
other  matters  of  agreement ;  and  providing  that "  all 
proceedings  in  law  and  equity  shall  cease  between 
the  plaintiff  and  the  two  defendanta."  This  sgree- 
ment,  that  all  proceedinga,  &c.,  shall  cease,  &c., 
cannot  be  pleaded  in  her  to  the  whole  suit  by  the 
defendant  who  has  not  snswered. 

Such  a  plea  may  opente  to  displace  the  equitsbis 
relief  sought  by  the  bill,  eo  fsr  as  it  regards  tbs 
party  who  pleads ;  but  ss  a  bar  to  the  whole  suit  it 
cannot  be  pleaded. 

Such  a  plea  is,  in  effect,  a  plea  of  one  part  of  the 
agreement  in  bar  of  the  whole  suit,  which  is  innd- 
missible. 

The  object  of  a  plea  to  a  bill  in  equity  is,  to  re- 
duce .  the  subject  matter  of  litigation  to  a  single 
point,  and  to  avoid  the  expense  which  would  be  in- 
curred by  entering  into  all  the  subject-matter  of  the 
dispute,  which  is  not  affected  by  a  plea  of  an  agree- 
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meat,  makiag  promioiiif  ■•  to  tli«  fu1>j«eUi  of  th« 
•oit  in  a  way  which  the  decne  in  the  came  could 
not  effect 

If  an  agreement  be  made  inbaeqnent  to  the  filing 
of  •  bill  between  the  parties  to  the  suit  and  other 
parties,  for  the  purpose  of  patting  an  end  to  the 
proceedings  in  the  soit,  and  other  purposes,  it  can- 
not be  pleaded  in  bar  to  the  bill  by  one  of  the^ 
parties.  If  it  could  be  so  pleaded,  it  must  contain 
nrerments  that  the  conditions  of  the  agreement  hare 
been  perfonned,'or  from  circumstances  could  not  be 
performed  ;  and  that  the  other  parties,  not  joining 
m  the  plea,  are  ready  to  perform  the  agreement ; 
and  oTents  bj  which  the  agreement  is  affected 
ought  also  to  be  noticed  in  the  averments.  But 
ambU,  that,  in  such  a  case,  the  Court,  not  haying 
the  power  to  compel  the  performance  of  the  agree* 
ment  on  the  plea,  a  bill  must  be  filed  for  the  pur- 
pose, including  all  the  parties,  and  all  the  subjects 
of  the  agreement. 

It  lies  upon  the  party  seeking  the  performance  to 
take  the  steps  necessary  to  enforce  it,  and  not  upon 
the  other  party  bound  by  the  agreement,  being 
plaintiff  in  the  original  suit,  to  intercept  the  effeot 
of  the  agreement  by  filing  a  supplemental  bill. 

An  executory  agreement  is  a  cause  of  action,  and 
cannot  be  pleaded  in  bar  to  another  cause  of  action. 

Such  an  agreement  is  totally  different  from  a  re- 
lease under  seal,  but,  considered  as  in  the  nature  of 
a  releaae,  it  could  only  be  applied  to  such  part  of 
the  relief  sought  by  the  bill,  as  relates  to  the  ques- 
tions at  issue  between  the  plaintiff  and  the  party 
who  proposea  to  have  the  benefit  of  the  agreement 
by  way  of  plea.  It  could  not  be  pleaded  in  bar  to 
the  whole  relief ;  for  the  cause  must,  at  all  erents, 
proceed  ss  to  the  relief  sought  sgainst  the  other 
parties. 

Such  a  plea,  containiag  no  aTerments  that  all  the 
parties  to  the  agreement  are  ready  to  perform  it,  it 
u  not  only  insufficient  for  want  of  proper  averments, 
but  could  not  be  a  good  plea  by  any  amendments ; 
because  it  is  not  a  proper  aubject  of  plea,  but  a  mere 
right  of  action,  and  cannot  be  a  bar  to  another  suit 
instituted  by  the  party  against  whom  the  right  of 
action  is  claimed,  especially  where  a  long  time  has 
elapned  between  the  date  of  the  agreement  and  the 
pleading  of  it.     Wood  ▼.  Rawe,  9  Sligh,  395-6. 


(D)  Impertinence  and  Scandal. 

A  bill  of  charges  for  goods  sold,  which  setting  out 
item  by  i(«ni  in  a  schedule  to  an  answer  to  a  bill 
filed  for  a  discorery  of  the  consideration  given  for  a 
bill  of  exchange,  requiring  the  defendant  to  aet  forth 
%full,  true,  and  particular  account  of  the  conside- 
ration, on  every  part  of  it,  with  the  periods  when, 
and  places  where,  &c.,  is  impertinent  Aforris  ▼. 
EUiott,  8  Price,  674. 

A  schedule,  setting  forth  detailed  accounts  of 
Tsrions  transsctions,  where  the  bill  asks  only  for 
the  general  results  of  some  of  the  accounts,  and  not 
their  particular  items,  will  be  suppressed  aa  imper- 
tinent. 

Such  a  schedule  will  be  suppressed  tn  toto,  even 
although  some  of  the  particulare  contained  in  it  are 
asked  for  by  the  bill,  if  tliese  particulars  are  not 
clearly  and  conveniently  separable  from  the  imper- 
tinent matter. 


The  Court  will  not  ezpnnge,  as  impertinent, 
matter  contained  in  the  answer,  which,  though  not 
necessary,  and  not  called  for  by  the  bill,  is  in  itself 
not  sltogether  irrelevant,  and  might  be  useful  to  the 
defendant,  in  case  his  answer  were  read  against 
him,  at  law.  Parker  ▼.  Farlic,  1  Law  J.  Chanc.  19, 
s.  c.  1  S.  &  S.  295. 

A  master  ought  not  to  report  a  few  worda  in  a 
passage  to  be  impertinent,  because  these  words  may 
DO  superfluous. 

Neither  is  it  impertinent,  after  atating  that  cer- 
tain applications  have  been  made  to  the  defendant, 
to  set  forth  particular  letten  in  which  the  applica- 
tions were  contained.  Del  Ponte  r.  De  Toitett  t 
Law  J.  Chanc.  35. 

Mere  prolixity  of  expression  does  not  constitute 
impertinence.    Anon,  f  Law  J.  Chanc.  14S. 

Superfluous  or  prolix  clauses  or  words  in  a  sea- 
tence,  are  not  to  be  deemed  impertinent  Anam, 
S  Law  J.  Chanc.  108. 

To  constitute  impertinence,  the  matter  alleged 
mnat  not  be  material.  BaUy  r.  WUUame,  1  M'Clel. 
&Y.534. 

It  is  not  impertinent  to  set  forth  verbatim  in  an 
answer,  proceedings  in  another  suit,  which  are  ma- 
terial to  the  question  between  the  pwties  in  the  svi^ 
in  which  the  answer  is  filed.  Low  r.  WUUanu,  4 
Law  J.  Chanc.  199,  a.  a  S  S.  &  S.  574. 

4.  IN  THE  ECCLESIASTICAL  COURTS. 

A  rejoinder  to  a  responsive  allegation  should  only 
contredictor  explain  the  facts  alleged  in  the  allega- 
tion to  which  it  rejoins,  and  those  noviter  prewenta 
to  the  proponent's  knowledge,  though  the  Court  will 
in  its  diseretion  sdmit  those  facts  material  to  the 
queation  at  issue.     Dew  v.  Clark,  9  Add.  102. 

Slight  circumstances  may  be  pleaded  in  a  testa- 
mentary cause,  especially  where  the  case  set  up  by 
the  other  party  is  a  case  of  freud.  Lock  v.  Denner, 
1  Add.  353. 

In  plesding,  allegations  should  be  compressed 
into  the  smallest  compass  within  which  all  relevant 
facts  can  be  fairly  and  adequately  stated,  especially 
in  esses  which  contain  a  great  quantity  of  matter. 
Locke  V.  Denner,  1  Add.  362. 

Cireumstsnces  impasching  the  character  or  credit 
of  a  witneas  may  be  pleaded.  Locke  v.  Denner,  1 
Add.  361. 

Explanatory  articles  in  a  responsive  allegation 
will  be  admitted.    Roper  y.  Roper,  3  PhilL  97. 
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[See  Churchwardens  and  Overseers,  Rate,  and 

Sessions.] 

(A)  Relief. 

(B)  Settlement. 
(a^  By  Birth, 

Sb)  Bff  Marriage* 
e)  By  Hiring  a$id  Service* 

1.  Contract 

2.  Hiring  generally, 

3.  Conditional  and  exceptive  Hiring* 

4.  Service, 

(d)  By  Apprentieetkip* 
1.  Contraet, 
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9*  ilulillfHif^ 

4.  &roirt. 

(f)  By  TenemetiU 

1.  What  u  a  njfident  Tenement. 
f .  Value. 

5.  Occupation. 

4.  Residence. 

5.  Pajfmmt  of  Rent. 

6.  £iride»ce. 

(^  By  £Kaif . 


By  urmng  a)i  Office* 


(r)  By  Paymtel  of  Taxes, 
(k)  By  termng  ai 
(C)  Certificate. 

(D)   RcifOTAL. 

(£>  Examination  of  Paupers* 


(A)  Rrlibf. 

The  pmrtoh  m  whieh  rh  RocMeat  \wffmm  to  r 
poor  peraoB,  it  Ibe  pRriob  Ikblo  to  afbrdRWOtRBoa 

ThRt  liRbility  iR  not  Rltored  bj  the  removing  of 
Ae  poor  penon  ont  o(  the  pRiiob. 

In  Otoe  of  refbiRl  to  ofibrd  MnRtRaoe  in  that 
ptrish,  it  mny  bo  given  in  another ;  Rnd  the  pRriflh 
oricinRllj  liebW  obaU  continue  lo. 

Or,  in  CRoe  of  eztreoie  neeeieitj,  (rb.  where  the 
neereRt  houRe  may  be  in  Rnotber  pRrish,)  the  eR- 
RiRtRnce  niRy  be  given  in  the  olhof  periRk  ;  Rnd  the 
pRriflh  in  which  the  accident  actaally  bappenod 
RhRll  Rtill  be  liRble.  Tomlinton  t.  Bentail,  5  Lew  J. 
M.C.  7,  R.  e.  5  B.  &  C.  758,  r.  e.  8  D.  &  R.  493. 

It  ie  incombent  on  the  oreraeevs  of  the  poor  to  oee 
their  ntmoet  endeRvonro  to  obtRin  emplojaent  fi>r 
their  Rble-bodted  poor. 

SembU,  ThRt  Rble-bodied  poor,  Aough  unem- 
f^ed,  Rre  not  entitled  to  pRrocbi'a]  relief  in  inonej, 
RR  unpotentpoor  within  the  meRoing  of  43  EKr. 

Sembte,  InRt  otWReerR  of  the  poor  eRn  on}j 
legally  give  relief  to  Rble-bodied  poor  by  Retting 
them  lo  work,  vnd  pRving  them  tor  their  Ubour. 
Rexw.  CotUtt,tB.UC.3if4,a.e.SD.  &  R.  58f. 

A  pRTiRh  to  which  R  penper  ie  traced,  rs  being 
the  liRt  pRTiRh  to  whieh  he  CRtt  b»  traced,  end  the 
firat  in  which  be  ir  heard  of,  iR  not,  on  tbRt  aceovnf, 
iited  with  him  until  hiR  eettlRment  be  aneertRined. 
ThRt  pRiiRh,  in  common  with  othem,  is  liRblfe  onhf 
RO  long  aa  be  remainain  the  pariah. 

Semble,  ThRt  relief  giwn  to  r  pRuper  ieno  evi- 
dence of  his  being  lettled  in  the  reReving  pRriRh. 
Rmx  v.  Trowbridge,  6  Lrw  J.  M.C.  7,  r.  c  7  B.  & 
C.  259, 1  M.  &  R»  7. 

An  order  of  joRticeR  Ibvtbe  parent  of  the  main* 
tRoance  of  r  pauper  liinRtic,  which  itRtcR  IhRt  anch 
joaticeR,  "  Rfter  clue  examination  had  on  oath,  having 
Rdjudged  the  legRl  plRce  of  aettlement,  do  direct, 
&o."  aafflciently  affirms  the  fact  of  an  adjodicRtion, 
to  RRtiRfj  the  stRtute  5  Geo.  4,  e.  71,  a.  3. 

Bat  where  r  pauper  lunatic,  whose  settlement 
WRR  nnknowo,  hRR  been  sent  to  the  county  lunstie 
Rsylom,  Recording  to  the  provieionR  of  the  stRtute 
48  Geo.  3,  c.  96,  s.  fO,  the  joRticee  who  subse- 
qnentlj  sdjudge  the  legal  place  of  aettlement  of 
aoch  pRoper,  bare  no  power  to  make  a  retroapeotive 
order  upon  the  pariah  for  the  payment  of  mRinte- 
uRnce  daring  the  tsRao  cf  hiR  confinement  in  tiie 
Raylum,  antecedent    to  thoir  adjudication :    The 


ahargea  a»  iaaniiad  moat  bR  bam*  by  tJbe  com^. 
MoK  r.  MemdIiM,  6  Law  J .  HC.  76 ,  a.  c  8  B«  &  U 
78,  a.c.  SM.&R.  1S6. 

(6)  Settlement. 
(a)  By  BirlA. 

An  illegitlRMto  cbtld  bom  in  an  RRtfs-paraehitf 
p place  baa  not  an^  aettlement  by  birlh,  and,  being  a 
baatard,  can  denve  none  from  ita  pRrent,  ibr  it  ie  not 
entitled  to  IbUow  the  oettleaMQt  of  it*  asoiiiar  longer 
than  the  porpoaaof  nuriare  requita  if*  Ret  r.  St. 
Nicholas,  Leketlmr,  f  B.  &  €.  889,  a^c  4  iX  ft  K 
469. 

The  fast  of  a  penon  being  aC  the  agn  of  Ibnr 
yaara  in  the  workhouse  of  a  pariah,  and  kept  them 
ibr  aoferal  yeara  aftarwavds,  is  not  of  itaalf  anflieieBt 
to  compel  the  fleaaiona  to  praaome  thai  the  pmaan 
waa  bom  there. 

Nor  wonid  the  maraibot  of  baptlam  in  the  paiiab, 
of  itaelf  compel  auch  a  preaomption. 

A  pariah  to  which  a  panpar  ia  traaed,  aa  being  the 
kat  PRriRh  to  which  he  cen  be  tmceA,  end  the  iiat 
im  lAiob  he  Ir  heard  of,  in  not,  on  tbRt  Rctoont, 
fisad  with  bim  nntil  hie  aettleaMnt  be  aaaertained. 
ThatpaiiRh,  in'OMMMnwitb  otkerR,iR  NRbleooly 
m  loi^  aa  ha  waaiua  in  the  pariab.  Anr  r.  Tmo- 
bndgo,  5  Law  J.  BIC.  154.  a.  a.  7  B.  &  C.  959. 

Whan,  an  infant  had  enKated  into  tbo^  marioeB, 
and  waa  diaabRrgad  from  that  aevriea,  and  raCumed 
ta  bia  family  befoia  be  attained  twenty<-<me  yeara  of 
age :  Held,  that  he  waa  not  emaneipatad.  Rex  v. 
HMAfT^  Greys,  1  B.  &C.  945,  a.  c.  9  !>.&  R.  69SL 

During  awaoriiy,  r  pereon  cannot  be  amaneipRted 
nnl«Ra  he  many,  and  thna  becamR  tba  bead  of  a 
ibmily,  or  oautract  aonm  relatiott  which  ia  altogether 
Inconaiatant  with,  and  whoRy  atdudaa  the  pareacal 
controL 

llie  anliating  in  the  anay,  and  Ihaa  beooming 
flubject  to  the  Crown,  ia  the  oontracting  of  aoch  a 
MWtion  ;•  the  anthority  of  the  parent  being  eatiivly 
anperseded  theinby. 

But  tba  angagiag  to  aarvaon  boaid  aahip  tradiag 
t»  foveign  parte,  for  a  time  whidi  woald  cover  the 
minoally,  ia  not  the  contracting  of  auch  a  relatica. 

A  pauper  nader  aga,  hired  hiaaaelf  by  contract  to 
aervo  oa  board  a  abip  trading  to  Newfoundland. 
While  bo  waa  ao  aerving,  and  before  ha  attained 
twenty -one,  hia  fathai  acquired  a  new  aettlement ; 
after  he  had  attained  twenty-one,  the  pauper  re- 
turned to  his  father'a  houae :  Meld,  that  Che  pauper 
waa  not  emaneipatad  when  hia  ftther  aoqoired  the 
new  aettlement,  and  that  hia  aettlement  abifted  with 
tbaC  of  hia  fMier.  Jin  v.  LyUhet  Matratert,  6  Law 
J.  KLC  11,  aw  e.  7  B.  &  C.  9«6»  Rw  e.  1  M.  &  R  95. 

A  pauper  aerving  aa  a  mariner,,  eithei  in  a  kiBg*s 
chip  or  in  R  prirRte  veaael,  at  the  uawof  hia  attain- 
log  the  age  of  twenty -cur,  will  not  be  deemed  to 
continue  a  part  of  bis  father's  iamily  aabaeqoent  to 
that  period ;  and,  therefore,  no  new  settlement  ac- 
quired by  hiafa^er  afterwaida  wHl  becoaamunicaled 
o  him.  The  King  v.  Lamford,  6  Law  J.  M.C.  1 10, 
SL  0. 8  B.  At  C.  971. 

(b)  By  Maniage. 

A  valid  marriage,  frftudulendy  broogbt  about  Ibr 
the  porpoaea  of  aettlement,  is,  nevertheleaa,  bindiag 
for  all  puvpoaeaof  settlanMnt.  Rex  v.  Bfmvrn^ftam.  6 
Law  J.  M.C.67,  s.c.  8B.&C.99,  a.  c.  9-1^.  &R.  990. 
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The  wife  and  childfen  of  an  Irishman,  who  has 
no  aettlement  in  England,  and  absconds  tearing 
them  chargeable,  must  be  removed  to  the  place  of 
the  wife's  last  legal  settlement,  and  cannot  be  passed 
to  Ireland  under  the  59  Geo.  S,  c.  12,  s.  5S.  Rex 
T.  Cattingham,  6  Law  J.  M.C.  ST,  s.  c.  7  B.  &  C. 
'  615,  a.  c.  1  M.  &  R.  4S9. 

(e)  By  Hiring  and  Service, 
1*  Contract. 

An  infant  bom  in  marriage  and  unemaneipated, 
may  gain  a  settlement  by  hiring  and  service  with 
a  parent.  Rex  v.  ChiUuford,  S  Law  J.  K.B.  148, 
a.  e.  4  B.  &  C.  94,  s.  c.  6  D.  &  R.  161. 

An  unemaneipated  son  may  acquire  a  settlement 
bj  a  hand  fide  contract  of  hiring  and  service  for  a 
year  with  his  father,  in  a  parish  where  the  latter  has 
no  settlement,  notwithstanding  the  3  &  4  W.  and  M. 
c.  11.    jRm  V.  mns/oto,  6  D.  &  R.  168. 

The  pauper  was  hired  by  one  of  the  superinten- 
dents of  the  Royal  Military  College  at  Sandhurat, 
at  16«.  a  week,  and  two  suits  of  clotiies  per  annum ; 
to  give  a  month's  notice  if  he  wished  to  leave,  but  to 
be  dismissed  for  misconduct  at  any  time. 

The  college  is  exempt  from  poor-rates,  and  pays 
no  taxes  for  its  servants.  The  pauper  remained  a 
year  in  the  service,  boarding  and  lodging  in  the 
oollege:  Held,  that  he  acqured  a  settlement  in 
Sandhurst  Rex  v.  Sandhurst,  6  Law  J.  M.C.  15, 
a.  c.  7  B.  &  C.  557,  a.  c.  1  M.  &  R.  95. 

To  confer  a  settlement  by  hiring  and  service, 
there  must  be  an  entire  year's  service,  under  a 
contract  of  hiring.  Aotordingly,  the  pauper,  when 
about  fourteen  years  of  age,  being  deairons  of  being 
apprenticed  to  a  ahoemaker,  his  father  agreed  with 
one  J  T  to  give  him  a  guinea  to  teach  his  son  the 
trade  of  &c.,  the  father  finding  the  pauper  lodging, 
6ee.  The  pauper  aerved  the  whole  twelve  months 
under  that  contract :  there  was  no  indenture,  but  the 
pauper  waa  conaidered  as  an  apprentice.  The  pau- 
per a  father,  at  the  end  of  the  year,  came  to  an 
agreement  with  J  T,  that  the  pauper  should  work 
for  J  T  for  twelve  months,  making  ahoes  at  &e.  the 
first  half  jfear,  and  at  &e.  the  remaining  half  year. 
The  pauper,  nfter  having  worked  the  fi rat  half  year 
under  that  agreemrat,  left,  and  worked  elaewhere : 
Held,  that  the  pauper  had  gained  no  aettlement,  in- 
aamuch  aa  the  firat  contract  created  only  the  relation 
of  teacher  and  scholar ;  and  tbe  aervice  under  it, 
not  being  under  a  contract  of  hiring,  could  not  be 
coupled  with  the  aubsequent  service.  Rex  v.  St, 
Mary,  Kidwelly,  2  B.  &  C.750,  s.  c  4  D.  &  R.  309. 
^  And  the  relation  of  maater  and  servant  must  sub- 
sist between  the  parties.  Therefore,  where  a  pauper 
hired  himself  for  three  yeara,  at  20/.  per  annum,  as 
a  looker,  knowing  that  bia  master  bad  not  sufficient 
employment  for.iiim,  and  it  was  agreed  that  he 
sboula  serve  another  master  at  his  leisure  as  a  looker : 
Held,  although  he  served  the  former  master  three 
yeara,  that  the  relation  of  maater  and  servant  did 
not  eziat  between  the  parties,  so  aa  to  entitle  the 
pauper  to  a  settlement  under  such  a  hiring.  Res  r. 
Lydd,  2  B.  &  C.  754,  s.  c4  D.  &  R.  295. 

Where  apprenticeship  is  intended  between  the 
partiea,  but  the  contract  is  defective  for  the  purpose 
of  apprenticeship,  it  eannot  be  treated  aa  a  contract 
ioT  luring  and  aervice  ;  nor  will  a  aervice  under  it 
confer  a  aettlement. 

Digest,  1822—1828. 


The  queatioa  of  intention  is  to  be  collected  horn. 
all  the  circumstances ;  no  particular  form  of  words 
being  neceasary  to  create  an  apprenticeahip. 

A  premium  to  the  maater  is  not  a  necesaary  in* 
gradient ;  though  the  giving  of  a  premium  may  be  a 
strong  circumatance  to  infer  an  intended  apprentice- 
ship. 

A  shoemaker  propoaed  to  the  mother  of  a  boy  to 
take  him  to  learn  his  business.  Tbe  boy  waa  to  serve 
four  years,  was  to  board  and  lodge  with  his  mother, 
and  was  to  have  half  of  what  he  earned.  The  mother 
conaented,  and  tbe  boy  aerved  four  years  upon  those 
terms.  No  indentures  were  executed,  on  aeeount  of 
the  poverty  of  the  mother  f  end  no  premium  waa  paid: 
Held,  that  this  was  not  a  contract  of  hiring  and  aer- 
vice, but  a  defective  contract  of  apprenticeahip,  and 
that  the  pauper  gained  no  aettlement  by  service 
under  it.  Rex  v.  St.  MargortVe,  King*t  Lynn,  5  Law 
J.  M.C.  18,  s.  c.  6  B.  &  C.  97,  s.  c.  9  D.  &  R.  160. 

Pauper  "  was  hired  "  by  his  uncle,  a  carpenter, 
"  to  learn  his  trade,"  and  *<  waa  to  do  any  other  work 
as  well  as  that  of  a  carpenter."  Hia  uncle  was  to 
find  him  part  of  his  food  and  clothing,  but  he 
waa  to  lodge  with  his  father.  Pauper  aerved  his 
uncle  on  those  terms  five  yeara.  At  the  end  of  two 
years  it  was  proposed  to  draw  up  indentures,  to 
exempt  pauper  from  the  militia;  but  none  ever  were 
drawn  :  Held,  that  this  was  not  a  contract  of  hiring 
and  service,  bat  an  imperfect  contract  of  apprentioe* 
ship,  and  that  service  under  it  conferred  no  aettle* 
ment     Rex  v.  Coombe,  6  Law  J.  M.C.  105,  a.  c.  8 

B.  &  C.  82,  8.  c.  2  M.  &  R.  50. 

A  pauper  waa  hired  three  weeks  before  Martinmas, 
to  go  into  the  service  a  week  after  Martinmas,  at4<. 
wages,  and  received  it.  earnest,  without  any  time 
mentioned  for  duration  of  the  service.  The  pauper 
entered  the  service  under  the  above  hiring ;  and  on 
the  same  day  his  maater  told  him  it  waa  not  tbe 
custom  in  that  parish  to  hire  servants  for  more  than 
fifty-one  weeks ;  that  he  forgot  to  mention  it  when 
he  hired  him ;  and,  therefore,  if  he  had  no  objec- 
tion, he  would  hire  him  again  then  for  fifty-one 
weeks  at  the  same  wages,  and  give  him  another 
shilling  for  eameat.  Tbe  pauper  accepted  the  earn- 
est, and  served  till  the  day  after  Martinmas,  1818. 
There  waa  not,  therefore,  a  year's  aervice:  The 
Sessions  held,  there  wss  a  diasolutionof  the  original 
contract,  and  not  a  dispensation  with  the  week's 
service.  This  is  a  question  of  fact ;  and  tbe  Court 
of  King'a  Bench  refused  to  disturb  their  decision. 
Rex  V.  Bottetford,  3  Law  J.  K.B.  152,  s.  e.  4  B.  & 

C.  84,  s.  0.  6  D.  &  R.  99. 

2.  Hiring  generally. 

A  B  having  hired  a  panper  to  serve  her  for  part  of 
a  year,  before  the  expiration  of  tbe  time  for  which 
he  had  been  hired,  applied  to  the  panper  to  continue 
with  her,  which  he  a^«ed  to  do,  nothing  being  then 
said  as  to  the  time  for  which  be  was  hired.  Soon  after- 
wards, A  B  said  to  tbe  pauper,  "  I  have  hired  yon, 
bqt  mentioned  no  time ;  remember,  that  you  are  hired 
for  fifty-one  weeka ;"  to  which  the  pauper  easented : 
Held,  that  thia  was  such  a  yearly  hiring  and  service 
aa  to  confer  a  settlement  on  the  pauper.  Rex  v.  Mar- 
ket Botteorth,  2  B.  &  C.  157,  s.  c.  4  D.  &  R.  S06. 

A  boy  about  ten  years  old  took  a  place  under 
a  general  hiring,  and  his  master  supplied  him  with 
meat  and  clothes,  but  gave  no  wag^a ;  the  boy  re* 
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mained  two  jetn  on  these  temifi :  Tbe  Conit  held, 
that  M  there  was  no  yearly  hiring,  the  pauper  had 
gained  no  settlement  by  the  service.  Rex  v,  Chrittt 
PariMh,iH  York,  3  B.  &  C.  459,  s.  c.  5  D.  &  R. 
514. 

A  year's  service,  nnder  a  hiring  st  so  macfa  a 
week  in  the  winter,  and  so  mach  a  week  in  the 
•nmsBer,  is  not  sufficient  to  confer  a  settlement.  Rex 
r.  Rolvenden,  €  Law  J.  M.C.  60,  s.  o.  1  M.  &  R.  689. 

A  hiring  at  so  much  a  week  in  tbe  winter,  and 
so  noch  a  week  in  tbe  summer,  is  not  of  itself  a 
yearly  fairing ;  nor  can  it  confer  a  settlement,  unless 
there  be  otlier  circumstances  from  which  the  inten- 
tion of  a  yearly  hiring  may  be  inferred.  Rex  ▼• 
Warmiruter,  5  Law  J.  K.B.  1%,  s.  c.  6  B.  &  C.  77, 
s.  c.  9  D.  &  R.  70. 

Upon  a  special  case,  the  Court  of  Quarter  Ses- 
sions found,  that  a  pauper  hired  himself  as  ostler  to 
an  innkeeper,  that  no  earnest  or  wages  were  given, 
hut  he  was  to  have  what  he  could  get  as  ostler,  and 
he  lodged  and  boarded  at  his  master's  house,  and 
that  either  the  master  or  servant  might  have  deter- 
mined the  service  when  they  pleased  ;  it  was  held, 
that,  upon  this  finding,  this  latter  stipulation  must 
be  taken  to  have  been  part  of  the  contract  between 
the  parties,  and,  consequently,  that  there  was  not 
any  general  or  yearly  hiring,  and  that  no  settlement 
WS8  gained  by  aerving  under  it.  Rex  ▼.  Great  Bow- 
den,  6  Law  J.  M.C.  17,  s.  o.  7  B.  &  C.  S49,  s.  e.  1 
M.  &  R.  13. 

3«  CoTiditumal  and  Ezeeptive  Hiring. 

Just  before  the  end  of  the  first  year's  service,  the 
master  being  about  to  remove  to  another  parish,  B 
asked  the  pauper  if  he  would  go  with  him,  to  which 
the  latter  said  be  had  no  objection ;  but  the  master 
added,  "  I  am  afraid  you  will  not  be  strong  enough 
for  the  work  there,  but  try."  The  pauper  went,  and 
served  until  within  ten  days  of  the  year :  Held,  that 
it  was  a  conditional  hiring,  and  serving  for  forty 
dsys  under  it,  gained  a  settlement  in  B.  Rex  v. 
Nortkwold,  2  D.  &  R.  790. 

By  sn  indenture,  A  B  did  hire  and  retain  C  D, 
as  a  workman  or  servant,  to  be  employed  in  a  certain 
colliery,  for  tbe  tenn  of  one  whole  year,  at  certain 
wages  in  the  indenture  mentioned ;  and  A  B  did 
covenant,  for  every  good  and  sufficient  dsy's  work, 
to  pay  C  D  a  certain  sum :  in  consideration  thereof, 
C  b  agreed  to  perform  and  obey  A  B's  orders  and 
directions;  ana  in  default  thereof,  to  forfeit  the 
sum  of  lOf.  6d.  for  every  act  of  disobedience :  snd 
the  indenture  contained  a  Airther  proviso,  that  no 
covenant  or  clause  therein  contained  should  be  con- 
strued to  divest  sny  magistrate  from  any  jurisdiction 
which  the  law  hath  given  to  such  justices  over 
msster  snd  servsnt ;  but,  on  tbe  contrary,  that  each 
of  the  parties  should  be  at  liberty,  upon  any  breach 
of  covenant,  to  require  the  assistance  of  any  magis- 
trate to  compel  the  performance,  or  puniah  any 
breach  of  such  covenants  :  and  it  was  further  cove- 
nanted, that  in  case  A  B  should  think  it  necessary, 
at  or  about  Cbristmss,  to  repair  or  amend  any 
machines  belonging  to  the  said  colliery,  or  to  do  any 
other  thing  which  the  ssid  A  B  should  deem  expe- 
dient, that  then  it  should  be  lawful  for  him  to  stop 
the  working  at  the  colliery,  for  any-  time  not  exceed- 
ing, in  the  whole,  seven  aays,  without  paying  any 
wagea,  save  snd  ejKept  C  I)  should  be  employed 


by  A  B  in  any  work :  Held,  under  the  indenture, 
that  the  actual  service  for  an  entire  year  entitled 
C  D  to  a  settlement,  it  being  a  conditional,  and  not 
an  exceptive  hiring.  Rex  v.  Bykn,  S  B.  &  C.  114, 
s.  c.  3  £>.  &  R.  330. 

A  reservation,  in  a  yearly  hiring,  for  the  pauper 
to  have  "  two  or  three  days  to  see  her  friends,"  is 
an  exceptive  hiring,  and  confers  no  settlement.  Rex 
T.  Leamington  Prion,  8  D.  &  R.  239. 

A,  a  pauper,  agreed  with  C,  a  fanner,  to  serve 
him  ss  a  servant  in  husbandry,  from  Michaelmas  to 
the  following  Michaelmas,  at  a  certain  sum  per  week 
for  the  winter  half  year,  and  another  sum  for  tbe 
summer  half  year ;  with  a  proviso,  that  A  should 
have  a  month  in  harvest  to  himself;  and  if  he  and 
bis  master  could  not  agree  for  tbe  harvest  month.  A, 
the  pauper,  might  harvest  where  he  pleased.  How- 
ever, C,  before  the  commencement  of  the  harvest, 
offered  A  5/.  for  tbe  month,  which  he  agreed  to 
accept,  and  accordingly  served  the  whole  year: 
Held,  that  this  was  an  exceptive,  and  not  a  oondt- 
tional  hiring;  consequently,  the  pauper  thereby 
gained  no  settlement.  Rex  v.  Akkome,  2  B.  &  C. 
112,  s.  c.  3D.  &R.375. 

By  an  agreement  between  A  B  and  C  D,  a  pauper, 
it  was  agreed  that  C  D  ahonld  work  in  a  oollieiy 
for  one  year,  on  the  following  terms: — that  he 
should  work  for  the  whole  year,  except  during,  tan 
days  at  Christmas,  when  C  D  was  not  to  work, 
nor  to  pay  any  penalty  for  not  working  ;  and  it  was 
further  agreed,  that  ^ring  the  working  days  in  the 
year,  he  was  to  receive  2t.  6d.  per  day  ;  and  in  de- 
fault of  doing  any  work,  h^was  to  forfeit  Is.  as  a 
penalty  for  his  negligence ;  and  further,  that  C  D 
was  not  bound  to  work  for  the  whole  dsy,  but  to  do 
such  quantity  of  work  as  wss  equal  to  a  full  day's 
work ;  and  aa  soon  ss  that  was  done,  he  might  go 
where  he  pleased.  The  pauper  served  one  yesr: 
Held,  thst  C  D  did  not  gain  a  settlement  under 
this  agreement,  it  being  an  exceptive  hiring.  Res 
v.  Gatethead,  3  D.  &  R.  333,  n. 

A  nephew  contracted  to  aerve  his  uncle,  when 
there  wss  work  for  bim  to  do ;  and  the  latter  under- 
took to  employ  him,  and  to  pay  him  wages,  when 
he  had  work ;  and  when  there  was  no  work,  there 
wss  to  be  no  payment  of  wages,  but  he  might  get 
work  from  other  people :  Held,  that  this  wss  an  ex- 
oeptsre  hiring  ;  that  the  pauper  not  having  worked 
for  his  msster  for  any  whole  year,  he  had  gained  no 
settlement.  Rex  v.  PoUtwarth,  2  B.  &  C.  715.  s.  c 
4  D.  &  R.  260. 

If,  at  the  time  of  entering  into  a  contract  for  a 
year's  service,  a  militia-man  does  not  communicate 
the  fact  of  his  heing  in  tbe  militia,  the  hiring  for  a 
year  will  not  be  considered  such  a  hiring  as  will 
serve  for  the  purpose  of  a  settlement.  Rex  v.  AeUf 
worthy,  5  Law  J.  M.C.  62,  s.  c.  6  B.  &  C.  283. 

4.  Service, 

The  forty  da^s  residenoe  necessary  to  obtain  a 
settlement  by  hiring  and  service,  may  be  under  dif- 
ferent yearly  hirings,  but  must  be  within  the  compsss 
of  a  year.  iUx  v.  Finden,  3  Law  J.  K.B.  154,  s.  c 
4  B.  &  C.  91,  s.  c.  6  D.  &  R.  116. 

A  pauper  being  aettled  in  A,  was  hired  hy  G,  of 
B,  for  a  year ;  the  whole  of  which  service  ne  per- 
formed in  B.  Before  the  expintion  of  the  year,  G 
again  hired  him  for  the  socoeeding  jemt^  under  which 
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biring  the  pauper  eerred  about  half  a  year  in  B,  and 
then  remored  with  hie  maater  to  S,  where  he  finiahed 
hie  aerrice :  Held,  although  he  alept  the  laat  forty 
nigbta  in  S,  that  he  had  not,  under  the  3  &  4  W. 
and  M.  c.  11,  gained  a  aettlement  by  hiring  and 
aerviee  in  the  pariah  of  &  Rex  v.  Apethorpe,  9  B. 
&  C.  89«,  a.  e.  4  D.  &  R.  487. 

Where  a  aerrant  had  been  committed,  at  the  in* 
atance  ofhia  maater,  for  one  month'a  imprisonment, 
under  the  SO  Geo.  S,  c.  19,  for  misconduct :  Held, 
to  be  auch  an  abiding  in  hia  roaster'a  serrice,  widiin 
the  meaning  of  the  8  &  9  W.  3,  e.  SO,  aa  to  confer 
a  aettlement  on  him,  by  aenring  bis  maater  elcTen 
mooths,  ezcluaive  of  the  time  of  his  impriaonment. 
Rex  r.  HalUfWy  2  B.  &  C.  739,  a.  c.  4  D.  &  R.  299. 

(d)  By  Apprefitieeship, 

1.  Contract. 

Where,  on  the  incorporation  of  pariahea,  a  guar- 
dian of  tbe  poor  waa  appointed,  pursuant  to  the  22 
Geo.  3,  0.  83, — it  waa  holden,  that  the  church war- 
denaand  overaeera  might  bind  paupera  aa  apprentieea 
without  the  gnardian'a  aignature  to  the  indentursa. 
Rex  r.  LttieerwertA,  3B.&C.487,a.  C.5D.&  R.34S. 

A  pauper  had  been  apprenticed  by  the  parish,  to 
a  penon  reaident  at  a  place  within  the  aame  countj- 
where  the  juatices  had  ejcclnaire  juriadtction  :  On  a 

Sncation  of  aettlement,  it  waa  holden,  that  the  in- 
enture  waa  inralid  for  want  of  notice  to  the  orer- 
Beers  of  the  latter  place,  of  the  intention  to  bind 
auch  apprentice,  aa  directed  by  the  56  Geo.  3,  c. 
139,  and  consequently  the  pauper  gained  no  aetde- 
ment  under  it— (Abbott  C.  J.  diuent.)  Rex  r, 
Nnoark'vpoH'Trent,  3  B.  &  C«  69,  a.  c.  4  D.  &  R. 
745. 

Where,  upon  the  binding  of  an  apprenuce  out  of 
a  parish,  a  part  of  the  premium  or  expenae  bas  been 
paid  from  the  parochial  funds,  the  indentare  of  ap- 
prenticeship, according  to  tbe  proriaions  of  the 
atatute  56  Geo.  3,  c.  139,  s.  11,  will  be  yoid,  and  no 
aettlement  will  be  acquired  under  it,  unleM  it  aball 
be  approved  of  under  the  aeait,  aa  well  as  the  hands, 
of  two  Justices  of  tbe  Peace.  Rex  t.  StokM  Dame' 
ret,  6  Law  J.  M.C.  28,  a.  c.  7  B.  &  C.  563,  a.  c.  1 
M.  &  R.  458. 

Fraud  and  collusion  between  the  parenta  and 
maater  with  reapect  to  the  binding  of  a  pariah  ap- 
prentice, whose  indentures  have  been  duly  allowed 
by  two  Joaticea,  according  to  the  proyiaiona  of  the 
statute  of  Elisabeth,  c.  43,  are  not  sufficient  to  war- 
rant the  Quarter  Sessions  in  defeating  a  settlement 
under  those  indenturea.  Rex  y.  Great  Hheepy,  6  Law 
J.  M.C.  75,  a.  c.  8  B.  &  C.  74.  a.  c.  2  M.  &  R.  286. 

An  apprentice  may  he  bound  for  aeyen  years  to 
learn  two  tradea  of  two  maatera ;  aenring  one  msater 
for  part  of  the  time,  and  the  other  for  the  remainder. 
Rex  y.  Louth,  6  Law  J.  M.C.  107,  a.  c.  8  B.  &  C. 
247,  a.  o.  2  M.  &  R.  273. 

2.  Indenture. 

By  indenture  of  apprenticealiip,  a  pauper  waa 
bound  apprentice  under  the  order  and  with  the  con- 
sent of  two  Juatices,  which  order  for  tbe  binding 
was  regular,  and  referred  to  in  the  indentare,  but 
did  not  apedfy  the  day  of  the  date  therefore :  Held, 
that  tbe  indenture  waa  yoid  for  not  aetting  out 
tbe  date  of  the  magiatratea'  order  of  apprenticeahip, 
as  directed  by  the  56  Geo.  3,  o.  139,  and  therefore. 


that  no  settlement  waa  gained  by  aeryioe  under  thta 
indenture.  Rex  y.  Bawberek,  2  B.  &  C.  222,  a.  c 
3  D.  &  R.  340. 

3.  Dusolutum. 

A  pauper  waa  bound  apprentice  till  21,  to  one 
M  D  for  nine  years,  under  which  be  senred  M  D 
six  yeara,  having  atill  three  yeara  to  run ;  the  pauper 
aaked  M  D  leave  to  go  into  another  service,  to 
which  M  D  conaented,  aaying,  he  waa  not  aninst 
it,  if  he  could  better  himself.  The  pauper,  without 
telling  M  D  where  he  waa  going,  went  to  one  J,  in 
the  |>ari8h  of  P,  and  hired  himself  for  a  year  at  cer- 
tain wages.  When  he  returned,  he  communicated 
that  feet  to  M  D,  who  aaid,  "  Veiy  well,  I  am  not 
against  it."  After  a  few  daya  he  came  to  fetch  hia. 
olothen,  when  M  D  aaid,  he  "  hoped  he  liked  hia* 
place."  He  aaid,  he  did.  The  pauper,  having 
aerved  J  three  montha,  waa  diacharged ;  and  on  the 
queation  whether  he  gained  a  aettlement  in  the 
parish  of  P,  tbe  Court  waa  of  opinion  that  tbe  con- 
sent of  M  D  waa  insufficient,  and  conaequently  he 
gained  no  settlement  in  P.  Rex  v.  WkUnhurch,  2 
D.  &  R.  845. 

It  is  a  general  rule  of  law  that,  that  which  ia  not 
beneficial  to  an  infant  is  not  binding  ;  consequently 
he  may  bind  himaelf  an  apprentice,  but  he  oannot 
diasolve  tbe  indenture : — therefore,  where  he  became 
a  party  to  an  indenture  of  apprenticeship,  and,  after 
aerving  part  of  hia  time,  quarrelled  with  his  maater, 
and  the  indenture  waa  cancelled,  and  he  then  bound 
himaelf  to  another  master  for  the  remainder  of  hia 
time  :  The  Court  held,  that  he  had  gained  no  aettle- 
ment thereby ;  the  latter  binding  ^eing  void,  inas- 
much  aa  the  infant  had  no  power  to  disaolve  the  firat 
indenture.  Rex  v.  Wigstoti,  3  B.  &  C.  484,  a.  c.  5 
D.  &  R.  339. 

An  agreement  by  the  maater  of  an  apprentice, 
"upon  being  paid"  a  aum  of  money,  '*  to  set  the 
apprentice  at  liberty,  and  to  give  him  up  hia  inden- 
turea," ia  not  auch  a  diacbarge  from  the  apprentice- 
ahip as  will  fix  the  settlement  of  the  apprentice  in 
the  pariah  where  he  baa  alept  the  night  previooa  to 
that  agreement.  Rex  y.  Warden,  6  Law  J.  M.C. 
72,  a.  c.  2  M.  &  R.  24. 

4.  Service, 

A  aervice  by  an  apprentice  with  a  peraon  other 
than  hia  maater,  will  not  be  a  aervice  under  the  in- 
denture, unleas  all  the  partiea  are  aware  of  the  situa- 
tion filled  by  each,  ana  all  concur  in  tbe  service. 

The  placing  a  pariah  apprentice  with  a  peraon 
other  than  the  master,  without  the  aanction  of  the 
magistratea,  will  be  against  the  provisions  of  the  56 
Geo.  5,  c.  139,  although  the  maater  may  occaaion- 
ally  exerciae  acta  of  control  over  the  apprentice  while 
he  is  with  that  other  person.  Rex  v.  Shipton,  6  Law 
J.  M.C.  92,  a.  c.  8  B.  &  C.  88.  8.c.  2  M.&  R.  217. 

An  apprentice,  after  serving  his  master  for  six 
yeara  and  nine  montha  in  the  pariah  of  S,  under  in- 
dentures which  had  not  expired,  went  into  the 
pariah  of  D,  under  an  agreement  to  aerve  W,  an- 
other maater  in  the  parish  of  D,  for  a  month  at  2».  6d« 
per  week,  the  latter  communicated  that  circomatance 
to  the  former  maater,  who  consented  to  the  serrice, 
and  the  pauper  went  into  the  pariah  of  D  under  that 
contract.  At  the  expiration  of  that  month  the  pauper 
and  W  came  to  another  agreement  for  anotlier  month, 
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•i  St,  6d,  p«r  wtek,  and  tbe  pauper  remained  with 
W  until  he  went  into  the  militia  ;  at  the  end  of  a 
fortnight  he  returned  to  W,  and  entered  into  a  third 
agreement,  without  specifying  any  length  of  time, 
and,  while  in  that  serrice,  he  alept  from  the  Slat  to 
the  24th  of  June  indnaive  in  the  pariah  of  S :  Held, 
that  whether  the  firat  conaent  of  the  master  was 
general  or  definite,  the  pauper  having  slept  during 
ue  last  three  nights  in  Uie  pariah  of  S,  that  sleeping 
mustbeconnected  with  thehiring ;  andoonaequentlj, 
that  Bleeping  the  last  night  in  the  parish  in  which 
the  pauper  was  hired,  detennines  the  settlement  to 
be  in  the  parish  of  S.    JUx  ▼.  LadUtleigh,  4  D.  & 

On  an  appeal  to  the  sessions,  it  appeared  that  the 
pauper  Urea  when  a  boy  with  one  B  three  yeara, 
when  he  ran  awaj ;  tne  respondents,  in  order  to 
prore  that  the  pauper  resided  aa  an  apprentice,  and, 
at  the  same  time,  to  account  for  the  non-production 
of  the  indentures,  stated,  that  a  fire  happened  about 
twenty  years  ago  in  the  spartment  m  which  the 
pauper  then  resided,  and  burned  erery thing  he  pos- 
sessed ;  that  the  father  and  mother  of  the  pauper 
were  dead ;  that  the  said  B  was  dead,  and  that  he 
bad  no  relatives.  As  to  the  service  with  B  by  the 
pauper,  it  wss  stated  by  another  ararentice  to  B, 
who  served  with  the  pauper,  that  he  saw  in  his 
master's  hand  an  indenture,  which  he  understood  to 
be  the  indenture  of  apprenticeship  of  the  pauper ; 
that  the  pauper  and  the  witness  bclirded  and  lodged 
in  the  master's  house,  ip  the  parish  of  St  M.  It 
further  appeared,  that  the  pauper  afterwards  married, 
and  that  while  living  in  St.  M  his  wife  was  admitted 
into  the  workhouse  of  the  said  parish  in  a  state  of 
illness,  and  there  died :  Held,  that  the  Sessions  were 
justified  in  presuming  that  the  pauper  had  lived 
with  his  master  in  the  character  of  an  apprentice, 
so  as  to  acquire  a  settlement  as  an  apprentice  in 
that  parish.  Rex  v.  St.  Marylebatie,  4  D.  &  R.  475. 

Where  an  apprentice  occasionally  slept  in  a  parish 
different  to  that  in  which  his  master  resided,  by 
way  of  indulgence  and  not  for  the  purpose  of  ap- 
prenticeship,— ^it  was  holden,  that  such  occasional 
nabitstion  conferred  no  settleinent.  Rex  v.  Ilkeston, 
4  B.  &  C.  65,  s.  o.  6  D.  &  R.  64. 

An  apprentice  working  during  the  week  in  one 
parish,  and  sleeping  on  the  Saturday  and  Sunday 
nights  at  his  master's  residence,  in  another,  may 
^in  a  settlement  under  his  indentures,  by  reason  of 
inhabitancy  in  his  master's  parish.  Rex  v.  Wardent 
6  Law  J.  M.C.  72,  s.  c.  2  M.  &  R.  24 

(«}  By  Tenement. 

1.  What  is  a  tnffiemit  Tenement. 

.  A  settlement  is  gained  by  a  householder,  although 
he  lets  part  off  to  an  inmate,  it  being  a  sufficient 
dwelling-house  within  the  59  Geo.  3,  c.  50.  Rex 
V.  North  CoUinghean,  1  B.  &  C.  578,  s.  o.  2  D.  &  R. 
74S. 

The  actual  occupation  of  a  distinct  and  separate 
dwelling-house,  is  not  necessary,  in  order  to  entitle 
a  person  renting  the  same  to  a  settlement  under  the 
statute  59  Geo.  3,  c  50. 

Aad»  although  a  part  of  such  dwelling-honse,  the 
internal  communication  whereof  with  the  remainder 
is  prevented,  be  underlet,  at  a  rent  which  reduces 
the  amount  payable  in  respect  of  that  part  remain- 
ing in  the  occupation  of  the  original  tenant  below  Ae 


sumof  lOi.  per  annum,  such  tenant  will  atiU  be  eon* 
sidered,  within  the  meaning  of  the  atatute,  to  "  hold" 
the  entire  dwelling-honse,  and  may  thereby  acquire 
a  settlement.  Rex  ▼.  Great  BoUont  6  Law  J.  M.C. 
81,  s.  c.  8  B.  &  a  71.S.  o.  2  M.  8r  R.227. 

Hiring  a  stall  in  an  inclosed  marfcet-plaoe,  seems 
to  be  a  tenement  within  13  &  14  Car.  2,  but  does 
not  confer  a  settlement  unless  the  pauper  oocupiee 
forty  market  days.  Rex  v.  Covenham,  4  B.  &  C. 
683,a.c.7D.  &R.  160. 

Within  the  meaning  of  the  59  Geo.  3,  e.  50,  a 
tenement  may  conaist  of  house  and  land,  taken  at 
different  timea  and  of  different  persons,  provided  the 
whole  rents  amount  to  lOi.,  and  the  land  and  house 
be  in  the  same  parish.  Rex  v.  North  CoUsngham,  1 
B.  &  C.  578,  s.  c.  2  D.  &  R.  743. 

Hiring  a  tenement  for  a  less  period  than  one  year, 
does  not  confer  a  settlement  on  the  pauper,  under 
59  Geo.  3,  c.  50.  Rex  v.  Batwiek,  4  D.  &  R.335. 
Where  a  msster  agreed  by  one  entire  contract  with 
a  pauper  for  20(.  per  annum,  a  cottage  and  agistment, 
and  a  profit  of  one  cow,  and  tbe  agistment  of  another 
cow,  in  conaideration  of  his  lodging  and  maintaining 
two  of  the  master's  labourers  in  the  cottage :  Held, 
that  the  latter  cow  was  equally  a  tenement,  before 
the  59  Geo.  3,  c.  50.  Rex  r.  Cherry  WUUngham, 
1  B.  &  C.  626. 

A  pauper  was  hired  by  B,  for  a  year,  as  his  shep- 
herd, on  the  terms,  that  he  was  to  occupy  a  boose 
and  garden  rent  free,  and  have  7f.  a  week,  and  the 
feeding  of  30  sheep  with  B's  flock,  for  his  wages. 
He  lived  with  B  two  years,  at  the  before-men- 
tioned wages,  during  all  which  time  the  thirty  sheep 
went  with  his  master's  sheep  oa  the  farm,  the  whole 
of  which  was  situated  in  that  parish.  The  feed  of 
the  thirty  sheep  was  estimated  to  be  of  the  value  of 
16/.  a  year,  exclusive  of  the  house  and  garden : 
Held,  first,  that,  as  it  was  not  stipulated  in  the  ori- 
ginal bargain  that  the  sheep  should  be  pasture  fed, 
a  settlement  was  not  {gained  ;  and  secondly,  that  by 
renting  a  tenement  or  lOi.  annual  value,  the  pauper 
ahould  reside  upon  some  part  of  that  which  consti- 
tuted the  tenement.  Rexr,  Bardwell,  2  B.  &  C.  161, 
s.  c  3  D.  &  R.  369. 

A  farmer  hired  a  pauper  as  a  labourer  in  husbandry, 
under  an  agreement  that  he  was  to  have  yearly  wages, 
and  his  master  either  to  find  him  or  he  to  procure 
himself  two  cows.  Tlie  pauper  bought  one  cow  and 
his  master  the  other ;  both  of  these  cows  were  to  be 
fed  on  his  master's  pasture  in  his  straw  yard,  which 
feeding  was  considered  worth  5i.  5s.  per  annum.  Da 
the  question  whether  he  gained  a  settlement :  Held, 
that  the  pauper  did  not  gain  a  settlement  by  renting 
a  tenement  of  10/.  yalue ;  aliter,  if  the  contract  had 
been  that  the  cows  were  to  be  pasture  fed.  Rex  y. 
Sutton  St.  Edmunde,  1  B.  &  C.  536,  s.  e.  2  D.  &  R. 
80a 

A  hiring  and  service,  under  an  agreement  that  the 
servant  is  to  have  the  *'  goinff  of  sheep,"  which  pri- 
vilege proves  to  be  of  a  higher  value  than  10/.  a 
year,  does  not,  unless  there  be  some  specific  words 
to  shew  that  the  term  *'  going  "  imports  a  feeding 
upon  the  growing  produce  of  the  master's  lands,  or 
that  it  is  pasture  feeding,  confer  a  aettlement  under 
the  statute  Car.  t.  Rex  v.  Themham,  5  Law  J. 
M .C.  70,  s.  c.  6  B.  ^  C.  733. 

Under  sn  agreement  a  pauper  had  a  house  and 
garden,  arood  of  potatoe  had,  and  the  keep  of  a  eow. 
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•Itogvtbflr  of  lets  valiie  Umh  lOL  AA«r  •l«t«n  years' 
Mnrioe  th*  cow  (ailing  to  giro  milk,  tiie  master,  not 
in  pinaaaneo  of  any  agreomont,  kept  him  two  beifcTS, 
wbioh,  with  the  land,  were  above  10/.,  and  he  oc* 
copied  the  same  aboot  eleven  months :  Held,  that  a 
settlement  was  thereby  gained.  Ru  v.  Bfiiiif«N»rtA, 
t  B.  &  C.  775,  s.  o.  4  D.  &  R.  356. 

A  peison  who  holds  the  appointment  of  master  of 
a  ohari^  school,  tbongb  remorable  at  pleasure,  is, 
after  residing  seven  ^ears  rant-freo  in  a  house,  ap- 
pointed by  the  chanty  for  that  purpose,  estimated 
at  the  annual  valne  of  1<M.,  notwithstanding  part  of 
it  be  nnder*]et,  entitled  to  a  setliement,  it  being  a 
tenement  within  the  meaning  of  the  IS  &  14  Car.  f , 
of  the  vahie  of  10(.  per  annam.  Ru  ▼.  Laktuhmthf 
2  D.  &  R.  816,  s.e.  1  B.  &  C.  531. 

9.  Value. 

The  valae  of  a  tenement,  as  it  regards  a  settle- 
ment, mast  be  taken  at  the  time  when  the  party 
comes  to  settle  npoo  it»  and  cannot  vary  with  any 
subsequent  improvement  which  it  may  acquire.  R$x 
T.  Aeton,  6  M.  &  S.  54. 

It  is  not  necessary,  to  gain  a  settlement  by  rent- 
ing a  tenement,  that  the  tenement  be  rated  in  the 
assessment  at  the  yearly  value  of  10/. ;  it  being 
sufficient  if  the  rates  be  paid  as  for  a  tenement  of  the 
yearly  value  of  10/.  R«x  v.  Su  Dunttan,  4  B.  &  C. 
686,  s.  c.  7  D.  &  R.  178. 

The  occupation  of  lands,  and  payment  of  rent  for 
the  same  for  upwards  of  a  year,  as  a  sub-tensnt, 
under  an  agreement  to  pay  the  tenant  so  much  a 
week  in  addition  to  the  original  yearly  rent  (so  as 
to  make  the  rent  exceed  the  sum  or  10/.  per  annum), 
is  sufficient  to  entitle  the  person  so  occupying  to  a 
settlement,  under  59  Geo.  3,  c.  50.  Rex  v.  IVmn» 
fimt,  6  Law  J.  M.C.  lit,  s.  o.  8  B.  &  C.  f f 7,  s. c  t 
M.  &  R.  f  ys. 

3.  Oecu^pation. 

He  intereet  of  a  tenant  from  year  to  year,  or  of 
the  executrix  of  such  tenant,  of  an  estate  under  10/. 
a  year,  passes  to  her  husband  on  their  marriage  by 
operation  of  law,  and  he  acquirea  a  settlement  by 
forty  days  residence  upon  the  estate.  Rtx  t.  Yny" 
tcynhanamt  6  Law  J.  M.C.  9,  s.  c.  7  B.  &  C.  933, 
s.  c.  1  M.  &  R.  16. 

A  B,  a  pauper,  entered  into  the  following  agree- 
ment with  C  D,  whereby  C  D  agreed  to  sell  to  A  B 
a  certain  messuage  for  toe  sum  of  310/.,  to  be  paid, 
vis.  160/.  on  the  30tb  of  November,  and  tbe  sum  of 
150/.  on  the  f  4th  of  June,  with  lawful  interest.  In 
consideration  thereof  C  D  sgreed  to  make  a  good 
title  to  tbe  same,  and  to  convey  the  premises  free 
foora  inevmbiances.  And  it  was  further  amed, 
that  OB  payment  of  the  said  160/.,  tbe  said  A  B 
should  be  let  into  possession  of  the  premises,  but, 
in  ease  of  default  thereof,  this  agreement  shall  be 
void.  The  sUm  of  160/.  wss  paid  on  the  day  ap- 
pointed, and  possession  given,  but  A  B  never  paid 
the  150/. so  agreed,  &o.,  therefore  no  conveyance  was 
ever  ezecutM,  C  D  returning  the  said  160/.,  and 
A  B  agreeing  to  give  up  the  contract :  Held,  first, 
that  the  pauper  had  not  such  a  possessory  right, 
during  the  interval  from  the  80th  of  November  to 
the  t4th  of  June,  as  to  gain  a  settlement  by  renting 
a  tenement  of  the  value  of  10/.,  under  the  13  &  14 
Car.  9,  o.  If  $  and  secondly,  that  the  pauper  had  no 


equitable  eststa  tbtt  would  eonfor  tfpon  him  a  settle- 
ment under  the  9  Geo.  1,  o.  7,  a.  5.  Rex  v.  Ged- 
dinpom,  f  B.  &  C.  129,  s.  c.  3  D.  &  R.  403. 

The  occupation  and  payment  of  the  rent  of  a 
tenement  for  a  whole  year,  under  an  agreement  "  to 
pay  to  guineas  a  year,  Uie  rent  to  be  paid  weekly, 
and  either  party  to  be  at  liberty  to  give  three  months 
notice  from  any  quarter-day,  and  at  the  expiration 
thereof  to  determine  the  tenancy,"  is  suoh  an  occu- 
pation as  wiU  confer  a  settlement  under  6  Ceo.  4, 
c  57.  Rex  V.  Herttmumeeaux,  6  Law  J.  M.C.  35, 
s.  o.  7  B.  &  C.  551,  s.  c.  1  M.  &  R.  426. 

A  hired  a  houae  of  the  value  of  9/.  lOt^  a  year, 
and  during  the  same  period  he  contracted,  under  an 
agreement  with  the  occupier  of  lands,  for  "  two 
ponds,  or  ths  rushes  and  flags  growing  therein  during 
tbe  year*':  Held  to  be  a  continuing  interest  in  the 
Boil  for  that  period,  and  therefore  that  it  might  be 
well  oonnectea  with  renting  the  bouse  so  as  to  obtain 
a  settlement.  Rex  v.  AU  Sainit,  Cambridge,  1  B.  & 
C.  23,  s.  c.  2  D.  &  R.  47. 

An  occupation  for  leaa  than  a  year  of  a  tenement 
of  more  than  10/.  value,  under  a  hiring  for  a  year, 
may  be  coupled  with  a  similar  occapation,  under  a 
subsequent  yearly  hiring  of  the  same  tenement,  so 
ss  to  satisfy  atot.  59  Geo.  3,  c.  50,  s.  1 ,  and  gain 
a  settlement,  rent  having  been  paid  for  the  whole 
period.  Rex  v.  SUfW,  3  Law  J.  K.B.  154,  s.  c.  4 
B.  &  C.  87. 

The  occupation  of  a  tenement  antecedent  to  an 
order  of  removal,  may  be  connected  with  an  occupa- 
tion of  the  same  tenement  subsequent  thereto,  so  as 
to  confer  s  settlement  under  the  statute  59  Geo.  3, 
0.  50. 

Therefore,  where  a  pauper,  on  the  6th  of  April 
1823,  hired  a  tenement  by  the  year,  of  tbe  annual 
value  of  12/.,  in  tbe  parish  of  D,  which,  with  his 
fiimily,  hs  occupied  until  January  1824,  when  ho 
became  chargeable,  and  was  removed,  alone,  to  the 
parish  of  B,  (hia  family  atill  continuing  to  occupy 
the  tenement  in  the  former  parish,)  whence  he  re- 
turned the  next  day,  and  continued  to  occupy,  under 
the  original  contract,  until  Micbaelmaa  1824,  and 
paid  the  rent  for  upwards  of  a  year,^-it  was  held» 
that  he  gained  a  settlement  under  the  statute  59 
Geo.  3,  c.  50,  in  the  parish  of  D.  Rex  v.  Barham, 
6  Law  J.  M.C.  78,  s.  c.  8  B^  &  C.  99. 

The  holding  and  occupying  of  two  tenements  must 
be  concurrent  in  point  of  time  for  one  year,  in  order 
to  comply  with  die  statute  59  Geo.  3,  c.  50. 

A  pauper  held  a  house  at  the  annual  rent  of  8/., 
from  Lady-day  to  Michaelmas  1821,  and  a  different 
house  from  Michaelmas  1821  to  Lsdy-day  1822,  at 
tbe  annual  rent  of  9/.,  and  during  tbe  whole  of  that 
period  he  was  the  tenant  of  a  garden  at  an  annual 
rent  of  two  guineas ;  but  be  had  agreed  with  another 
person  that  they  should  share  the  expense  snd  the 
profits  arising  from  the  cultivation  of  the  gsrden, 
and  that  penon  paid  him  half  of  the  rent,  but  he 
paid  tbe  whole  to  tbe  landlord :  It  was  held,  that  he 
did  not  gain  a  settlement;  because  be  did  not  during 
tbe  whole  year,  as  required  by  the  59  Geo.  3,  c.*50, 
hold  s  houie  snd  occupy  Isnd  which  together  were 
of  the  annual  value  of  10/.  Rex  v.  Tonbridge,  5  Law 
J.  M.C.  13,  s.  c.  6  B.  &  C.  88,  s.  c.  9  D.  &  R.  128. 

4.  Rendenee* 

Under  the  13  &  14  Car.  2,  a  12,  it  was  held,  tbst 
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in  order  to  oonfer  a  •ettiefflenk  bj  ranting^  a  tenement, 
the  partj  mast  have  a  reaidence  which  may  be 
called  bis  own  home;  oonaeqaently,  that  merely 
residing^  in  the  character  of  servantianotsafficieot 
to  aatiafy  tlie  words  of  the  statute,  "coming  to 
settle."  Res  ▼.  Shipdam,  3  D.  &  R.  384  ;  and  aee 
Rtx  ▼.  Bardwell,  S  B.  &  C.  161,  s.  c.  3  D.  &  R.  369. 

But  it  seems  that  residence  on  the  tenement,  or 
some  part  of  it,  is  not  necessary  to  confer  a  settle- 
ment ;  and  that  the  words  "comiog  to  settle,"  in 
the  statate  13  JSc  14  Csr.  <,  c.  12,  are  satiafied  by 
renting  to  the  amount  of  101,,  and  residing  in  the 
parish  ;  and,  therefore,  held,  that  a  person  coming 
into  a  parish  as  a  senrant,  and  daring  his  servitude 
renting  a  tenement  (without  residing  thereon)  of 
10/.  value,  gains  a  settlement  under  13  &  14  Car.  f, 
e.  12.  Hex  r,  Kenardiugton,  5  Law  J.  M.C.  11, 
s.  c.  9  D.  &  R.  7«,  s.  c.  6  B.  &  C.  70. 

The  forty  days*  residence  on  a  tenement  above 
the  yearly  valae  of  lOi.,  which,  before  6  Geo.  4,  c. 
57,  s.  2,  in  conjunction  with  the  being  rated  to,  and 
paying  the  parochial  taxes,  was  sufficient  to  entitle 
to  a  settlement,  must  have  been  subsequent  to  the 
payment  of  the  rates.  Rex  v.  Ringstead,  6  Law  J. 
KC.  31,  s.  c.  7  B.  &  C.  607,  s.  c.  1  M.  &  R.  44& 

Where  a  pauper  hired  a  house  and  land  three 
weeks  after  May-day  I8f0,  to  May-day  1821,  at 
ibl.  a  year;  and  May-day  1821,  hired  it  again,  at 
the  same  rent,  for  a  year ;  and  resided  in  the  honse 
and  occupied  the  land  from  the  date  of  the  first 
hiring  upwards  of  a  year,  and  paid  the  rent :  Held, 
that  Uiis  was  renting  a  tenement  within  the  intent 
and  meaning  of  the  59  Geo.  3,  c.  50,  and  conferred 
a  settlement.  Rex  v.  Sturtmi'hy-Stine,  8  D.  &  R.  110. 

Since  the  59  Geo.  3,  c  50,  a  settlement  may  be 
gained  by  a  residence  of  forty  days  in  a  parish, 
provided  the  party  comply  with  the  conditions 
mentioned  in  that  act.  And,  therefore,  where  a 
pauper,  since  that  statute,  hired  land  for  a  year  at 
the  sum  of  10<.,  and  paid  that  rent,  and  occupied  the 
land  for  the  whole  year,  but  resided  only  forty  days 
in  the  pariah  and  not  upon  the  land — it  was  held, 
that  he  gained  a  settlement.  Rex  v.  Wainfleett  6  Law 
J.  M.C.  1  It,  8.  C.8  B.  &  C.  f 27,  s.  c.  2  M.  &  R.  223. 

5.  Payment  of  Rent, 

A  pauper,  by  merely  renting  a  tenement  of  the 
Tslne  of  10/.  a  year,  does  not  gain  a  settlement  un- 
less he  actually  pays  rent;  and  where,  after  59 
Geo.  3,  0. 50,  the  pauper  in  the  occupation  of  a  tene- 
ment hirad  for  10/.  per  annum,  though  of  less  actual 
value,  before  payment  of  rent,  received  relief  under 
an  order  of  justices :  Held,  that  he  was  to  be  deemed 
actually  chargeable,  and  removable  under  35  Geo. 
3,  c.  101,  although  he  had  resided  in  the  tenement 
above  forty  days ;  and  the  order  of  removal  being 
valid,  could  not  be  affected  by  the  subsequent  pay- 
ment of  the  rent.  Rex  v.  the  Parith  of  Ampthill,  2 
B.  &  C.  847,  s.  c.  4  D.  &  R.  447. 

A  par^  by  whom  a  tenement  is  hired  and  occu- 
pied, and  the  rent  paid,  for  a  year,  gains  a  settle- 
ment under  59  Geo.  3,  c.  50,  although  a  third 
person  be  surety  to  the  landlord  for  payment  of  the 
rent.  Rex  v.  Kegwortk,  6  Law  J.  M«C.  83,  s.  c  2 
M.  k  R.  28. 

The  renting  of  a  tenement,  so  as  to  entitle  to  a 
settlement,  under  6  Geo.  4,  c.  57,  s.  2,  need  only 
be  bmdjidt  as  between  landlord  and  tenant. 


It  is  not  naceanry  that  the  whole  aflMmnt  of  rant* 
raqnired  to  be  paid  by  that  act,  shall  be  paid  by  the 
party  renting  and  oooupying  the  teneoMnt  Rex  r. 
Kibworth  Uarcourt,6  Law  J.  M.C.  60,  a.  c.  7  B.  & 
C.  790,  B.  0.  1  M.  &R.  691. 

No  settlement  will  be  obtained  by  renting  a  teoe* 
ment,  under  6  Geo.  4,  o.  57,  nnleasthe  whole  of  the 
rent,  whatever  may  be  ita  amount,  for  an  entire 
year,  be  paid.  Rex  v.  Aehby,  6  Law  J.  M.C.  74, 
a.  o.  8  Bi  &  C.  27,  s.  c.  2  M.  Ik  R.  tt :  s.  p. 
Rex  V.  RmmMgate,  5  Law  J.  M.C.  69,  a.  o.  6  B.  & 
C.712. 

Payment  of  rent  after  the  death  of  a  paaper,  will 
not  be  a  compliance  with  the  provisions,  either  of 
59  Goo.  3,  c  50.  or  of  6  Geo  4.  c.  57,  so  ss  to  com- 
plete his  settlemeotpartially  acquired  in  hia  lifetime. 
Rex  V.  Carthalton,  5  Law  J.  K.B.  14,  a  e.  6  B.&C. 
93,  a.  c.  9  D.  &  R.  132. 

A  house,  of  the  annual  value  of  10/.,  waa  hired  by 
A,  who  died  three  dsys  before  the  end  of  die  year, 
but  his  corpse  continued  in  the  house  after  the  end 
of  the  year,  and  after  hia  death,  his  widow  rasided 
there  and  paid  the  year*a  rent:  Held,  that  A 'a 
widow  and  children  did  not  gain  any  settlement 
Rex  V.  Crayjord,  6  B.  &  C.  68,  s.  o.  9  D.  &  IL  80; 
a.  c.  as  Rex  v.  BexUy,  5  Law  J.  M.C.  16, 

6.  Evidenu. 

A  pauper  assigpaed  his  lesae  to  P,  his  wife's  rela- 
tion, on  tmat  to  cultivate  the  farm,  and  pay  hia 
(the  panper'a)  debts.  When  the  lease  expired,  P, 
without  hia  authority,  hired  a  house  in  H,  at  18/. 
rent,  in  which  the  pauper  and  family  lived  for  two 
yeara.  P  waa  rated,  and  paid  the  rent  and  taxes: 
Held,  that  the  pauper  gained  a  aettlement  in  H. 
The  landlord  of  the  house  in  H  declared,  during 
tbe  pauper's  occupation,  that  he  ha^  let  the  boose 
to  the  pauper,  but  that  Page  bad  guaranteed  the 
rent  The  landlord  died  before  the  appeal  was 
heard.  Quart,  if  this  declaration  waa  admissible  in 
evidence.  Rex  v.  CheditUm,  3  Law  J.  K3.  208, 
a.  0.  4  B.  &  C.  230,  s.  c.  6  D.  &  R.  269. 

Where  a  pauper  occupied  a  tenement  under  a 
written  contract,  which  was  inadmissible  in  evidence 
for  want  of  a  stamp :  The  Court  held,  that  the 
Sessions  were  at  liberty  to  look  at  it,  for  tlie  purw 
pose  of  aeeing  whether  the  pauper  had  hired  a 
bond  fide  tenement  for  a  year,  within  the  meaning 
of  the  59  Geo.  3.     Rex  v.  BaXhwiek,  4  D.  &  R.335. 

(J)  By  Estate. 

The  lord  of  the  manor  having  persaitted  A  to 
build  a  house  on  the  waste,  A  lived  in  it  for  two 
yeers,  snd  then  sold  the  same  to  B,  who  sold  the 
premiaea  to  C  for  30/.  without  a  conveyance,  who 
resided  there  for  a  period  of  five  years,  and  paid  1«. 
per  annum  rent  to  the  lord,  and  then  sold  his  interest, 
no  adverse  claim  being  made.  But  the  Court  deter- 
mined, that  although  C  paid  a  oonaideration  of  30/. 
when  he  bought  his  interest  therein,  yet  he  did  not 
acquire  by  purchsse  an  interest  or  eatate  sufficient  to 
confer  a  settlement  within  the  stst  9  Geo.  1,  c.  7, 
a.  5.    Rex  v.  HagvsorthiHghamt  1  B.  £c  C.  634. 

Tbe  lord  of  a  manor  granted  a  lease  of  a  cottage 
for  thirty-one  yeara  to  A.  who  resided  in  it  above 
a  year,  and  died,  leaving  a  widow  and  three 
daughters.  Administration  waa  granted  to  the  wi- 
dow^ but  no  distribution  of  the  estate  was  mide.* 
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After  hifl  dotth,  the  widow,  end,  b^  her  permiaeion, 
CDS  of  the  daaghters  and  herhosband,  resided  in  it 
•ome  years :  Held^tbat  the  daughter,  or  ber  husband 
in  her  right,  had  not  Any  equitsble  eetate  in  tlie 
cottage,  and  that  they  gained  no  settlement  by  their 
feeideoce  in  it.  Rex  v.  Berktwell,  1  B.  &  C.  542, 
a.  c.  5  D.  &  R.  9. 

The  question  of  atrict  legal  title  ouglit  not  to  be 
entertained  in  cases  of  settlement.  Therefore,  an 
instrument  not  under  seal,  which  profeaaed  to  con- 
vey the  fee,  was  held  to  be  admissible  evidence, 
with  reference  to  the  question  of  equitable  estate ; 
though  the  instrament  could  convey  no  legal  inter- 
est. Rex  V.  RidgwtUt  5  Law  J.  M.C.  67,  s.  c.  6 
B.  &  C.  665. 

An  equitable  estate  depending  upon  a  condition, 
which  is  afterwards  perfonned.  cannot  take  effect 
by  relation  from  the  time  of  the  original  occupation ; 
but  only  from  the  time  of  ita  completion  by  the 
performance  of  the  condition. 

Accordingly,  where  a  pauper  contracted  to  pur- 
chase an  estate  for  40^.,  paid-  SO/,  and  was  let  into 
possession,  and  the  balance  waa  paid  afterwards,  and 
the  purchase  completed— >it  wss  held,  that  the  time, 
for  the  purpose  of  settlement,  must  be  calculated 
from  the  completion  of  the  purchase,  and  not  ftom 
the  time  of  taking  possession.  Rex  v.  LianiiUjo 
Cr&taenyt  5  Law  J.  K.B.  5,  s.  c.  5  B.  &  C.  461,  s.  c. 
.  8  D.  &  R.  S%0. 

A  pauper,  by  contracting  for  the  purchaae  of  two 
cottages  at  the  price  of  701.  and  only  paying  a  small 
portion  of  the  purchase-money,  baa  not  auch  an 
equitable  estate  as  to  entitle  him  to  a  settlement  in 
the  parish  in  which  the  property  is  situated.  Rex 
r,  Woolpit,  4  D.  &  R.  456. 

The  sum  paid  by  the  purchaser  of  a  copyhold 
estate  to  bis  attorney  for  the  aurrender,  is  no  part 
of  the  consideration  for  the  purchase,  within  the 
meaning  of  the  stat  9  Geo.  1 ,  o.  7,  s.  5.  Rex  v. 
the  ^InhabitanU  rf  Cottingham,  6  Law  J.  M.C.  31, 
s.  c.  7  B.  &  C.  503,  s.  c.  1  M.  &  R.  469. 

(g)  By  Payment  of  Taxes. 

Any  person  being  charged  with  and  paying  to- 
wards the  public  tazea  of  a  parish,  in  respect  of  a 
tenement  above  the  yearly  value  of  101.  is  entitled 
to  a  settlement.  Rex  v.  Si,  Patieras,  9B,6lC.  12«, 
0.O.5D.  &R.  343. 

(A)  By  terving  an  Office, 

A  pauper,  by  executing  the  office  of  clerk  and 
flezton  in  the  part  of  the  parish  in  which  he  resides, 
gains  a  settlement  Rex  v.  Amlwch,  6  D.  &  R.  6t6, 
e.e.4B.&C.757. 

The  governor  of  a  common  workhouse,  or  house 
of  industry »  erected  by  eight  perishes  under  t9 
Geo.  3.  c.  83,  being  appointed  governor  of  the  poor 
of  one  of  these  pariahes  for  one  year,  served  for 
three  years,  and  lived  in  the  workhouse:  Held, 
thst  the  appointment,  notbeing  by  the  eight  parishes, 
was  bad,  and  conferred  no  settlement  as  a  public 
annual  office,  under  3  &  4  W.  and  M.  Rex  v.  (/i« 
Inhabitantt  of  Hambtedon,-  4  B.  &  C.  459,  s.  c.  6  D. 
&  R,  554. 

At  a  court  leet  bolden  for  the  manor  of  A,  the 
paoper  was  appointed  street-driver  of  the  borough 
of  K,  a  district  within  the  msnor  extending  into 
Mveial  parishes,  in  one  of  which  the  pauper  became 


ohsigeable :  Held — as  it  appeared,  first,  not  to  be 
an  annual  office— secondly,  that  the  pauper  took  no 
oath  of  office — and  thirdly,  that  he  had  not  served 
under  the  appointment  for  one  whole  year, — that 
under  the  3  W.  &  M.  c.  11,  a.  36,  he  had  not 
gained  a  settlement  Rex  v.  Yalding,  3  D.  &  R. 
35t. 

(C)  Certificate. 

The  Court  held  s  parish  certificate,  granted  in 
1761,  ralid,  although  it  was  only  aigned  by  one 
churchwarden  and  one  overaeer,  inasmuch  aa  they 
moat  presume  that  the  inatrument  was  aigned  ac- 
cording to  the  existing  custom.  Rex  v.  Catttby,  9 
B.  &  C.  814,  s.  c.  4  D.  &  R.  434. 

Where  a  pariah  certificate,  thirty-five  years  old, 
waa  granted  by  two  persons,  who  described  them- 
selves on  the  face  of  it  to  be  *'  the  major  part  of  the 
churchwardena  and  overaeera;''  and  there  was  evi- 
dence on  one  side,  that  both  before  and  ever  since 
the  certificate  was  granted,  but  one  overaeer  had 
acted  in  the  parish  ;  and  on  the  other,  that  in  two 
instances  at  lesst,  two  overseers  had  been  appointed, 
though  only  one  had  acted :  It  waa  bolden,  that  the 
Sessions  might  reasonably  intend  as  a  question  of 
fact,  that  there  had  never  been  more  than  one  over- 
aeer appointed,  and  consequently  that  the  certificate 
was  valid.     Rex  r.  Earl  Shilion,  6  D.  &  R.  104. 

A  certificate  of  settlement,  in  order  to  satiafy  the 

Erovisionsof  the  ststute  8  &  9  W.  3,  c.  30,  need  not 
e  signed  by  the  major  part  of  the  churchwardens 
of  the  certifying  parish ;  but  the  signature  of  the 
major  part  of  the  aggregate  body  of  the  churchwar- 
dena and  overseers  will  be  sufficient. 

In  favour  of  the  intendment  of  law,  that  an  act  is 
legal  which  has  been  acquieaced  in  for  a  long  period 
of  time,  by  the  parties  to  whoae  intereats  it  is  ad- 
verse, the  Court  will  presume, — where  a  certificate 
of  aettlementhas  been  granted  by  persons  professing 
to  be  pariah  officers,  and  has  been  admitted  to  be 
▼alid  by  the  parish  relieving  the  family  to  whom  it 
waa  given  during  nearly  seventy  years, — that  such 
persons  were  legally  in  office,  and  complied  with  all 
the  requiaites  of  the  law. 

Thua,  where  a  certificate  of  settlement  was  granted 
to  a  pauper  and  hia  family,  in  the  year  1758,  by 
persons  therein  described  to  be  churchwardens  and 
overseers  of  the  parish  of  B,  and  was  aigned  by  one 
churchwarden  and  two  overseers ;  and  it  was  proved 
thst  the  churchwardens  were  usually  sworn  into 
office  at  the  time  of  the  year  subsequent  to  tha^^ate 
of  the  certificate,  though  nominated  before,  but  that 
the  parish  of  B  had  acknowledged  the  validity  of 
the  certificate,  by  frequently  relieving  the  pauper's 
family,  reaiding  under  it  in  another  parish,  between 
1758  end  18^;  the  Court  decided,  that  the  church- 
warden might,  nnder  such  circumstances,  fairly  be 
presumed  to  have  been  sworn  at  the  time  of  his  no- 
mination, aa  well  aa  at  the  usual  time  of  awearing 
into  office.  Rex  y.  the  InhabitantM  of  Whitchurch,  5 
Law  J.  M.C.  39,  a.  c  7  B.  &  C.  573,  s.  o.  1  M.  & 
R.  47«. 

(D)  Removal. 

Where  a  widow  who  was  entitled  to  dower  which 
was  unaasigned,  became  chargeable  to  the  pariah  in 
which  the  property  was  situated  before  she  had  re- 
aided  forty  days :  Held,  that  ss  the  dower  had  not 
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be«n  assigned,  sbe  had  not  soch  an  intereat  in  the 
parish  as  to  render  her  irremovable  from  what  ooald 
be  called  Am- own.  J7ery.  Nmrtkwiahd  BaaeU,  3  B.  & 
C.  7«4,  s.  c.  4  D.  &  R.  «76.   • 

The  wife  of  a  person  who  waa  legally  aettled  in 
A,  but  waa  a  transported  convict,  went  to  B,  and 
reaided  there  upon  an  estate  in  which  she  was  jointly 
interested  with  her  aiaters,  under  their  mother  a 
marriage  settlement :  Held,  that  she  was  residing 
upon  her  own,  and  irremoyable.  The  Seasiona  hav- 
ing qaaahed  an  order  of  removal  both  as  to  aooh 
woman  and  a  child  who  accompanied  her :  Held,  that 
Xhej  thereby  virtually  deolared  the  child  to  be  within 
the  age  of  nurture,  and  irremovable  from  the  mother, 
and  that  the  Court  might  presume  the  fiict  to  be  so. 
Rtx  V.  Brington,  6  Law  J.  M.C.  85,  s.  c  7  B.  &  C. 
546,  a.  0.  1  M.  &  R.  431. 

Where  a  child  derivea  hia  aettlement  from  hia 
parent,^  it  is  immaterial  whether  the  order  of  re- 
moval namea  the  child  or  not.  Reg  v.  Catterall,  6 
M.  &  S.  8d. 

An  order  of  removal  defective  in  matter  of  form 
may  be  amended,  by  a  justice,  under  5  Geo*  2,  c. 
119 ;  aa,  where  it  waa  addressed  to  the  churchwarden 
and  overaeeiB  of  the  pariah  of  A,  and  it  appeared 
there  were  no  churchwardens,  and  that  A  waa  only 
m  vill.  Hex  v.  Amlvteh,  6  D.  &  R.  636,  a.  c.  4  B. 
&  C.  757. 

If  an  order  of  removal  be  not  served  within  area- 
flonable  time,  it  ia  a  mere  nullity:  aa,  where  an 
order  of  removal  waa  made,  and  suspended  on  the 
same  day  on  account  of  the  age  and  infirmity  of  the 
pauper,  and  ahe  aurvived  three  yeara,  but  no  notioe 
of  tiie  order  of  removal  waa  served  on  the  pariah  to 
which  ahe  was  ordered  to  be  removed,  until  after 
her  death  :  It  waa  holden,  that  the  aervioe  waa  not 
within  a  reaaonaUe  time,  and  conaeqnently,  the 
order  of  removal  waa  void.  Rex  v.  LampeUr,  3  B. 
&  C.  454,  a*  0.  5  D.  &  R.  310. 

When  a  seaaiona  baa  intervened  between  the  date 
and  the  aervice  of  an  order  of  removal,  the  apftellaats 
have  B  right  to  enter  their  appeal  at  the  next  aeasiona, 
without  being  called  upon  to  prove  the  time  when 
the  order  waa  served.  The  fact  being  within  the 
knowledge  of  both  partiea,  it  is  for  the  feepondenta 
to  prove  it,  if  they  deaire  to  shew  that  the  appellants 
are  out  of  time.  R$x  v,  the  Jueticet  of  the  North 
Riding  of  York,  5  Uw  J.  M.C.  65. 

An  order  for  removing  a  pauper  was  quashed  by 
the  Sessions  on  appeal,  on  the  ground  that  the  pan- 
perjl^ad  not  been  adduced  and  examined  before  the 
removing  joaticea  touching  hia  aettlement,  and  that 
it  did  not  appear  that  the  pauper  bad  not  been  sum- 
moned before  the  removing  Juaticea :  Held  that  the 
appeal  had  been  improperly  quaahed ;  and  the  Court 
directed  therefore  a  re-bearing  of  the  J4>pMd,  and 

Joaahed  the  order  of  sessions.    Rex  v.  Tavietoek,  3 
>.  &R.4f7. 

On  appeal  againat  an  order  of  removal,  the  respon- 
denta  cannot  call  in  aid  any  of  the  depoaitiona  taken 
upon  making  the  order,  llie  caae  must  be  entirely 
re-heard.  Rex  v.  Witbeaeh  St.  Peter,  5  Law  J. 
M.C.  101. 

The  20th  section  of  5  Geo.  4,  o.  83,  is  merely  to 
ssaist  a  removing  pariah,  in  proof  of  the  fact  of  a 
person  being  obaigeable,  but  does  not  prevent  the 
pwish  from  shewing  the  (set  of  ohargeability  by 
svidsttoe;  although  the  person  removed  baa  not  been 


convicted  under  that  act.    Rex  v.  tk»  Jtutiem  rf 
Stafford,  5  Law  J.  M.C.  154. 

A  judgment  of  the  Court  of  Quarter  Sessions 
quaahing  an  order  for  the  removal  of  a  pauper,  with 
the  consent  of  the  respondent  pariah,  la  eonduaive 
evidence  to  relieve  the  appellant  pariah  on  any  aob- 
aequent  diapnte  between  theae  pariahea  as  to  the  aet- 
tlement of  ue  aame  pauper  at  that  time  ;  and,  if  not 
primd  faeie  evidence  that  the  aettlement  is  in  the 
unsuccessful  pariah,  ia,  at  leaat,  sufficient  to  call 
upon  that  pariah  to  abew  a  settlement  aomewl|ereL 
Rex  v.  CoUihiU,  5  Law  J.  M.C.  130. 

(£}  Examination  op  Paupers. 
[See  Bastard.] 

An  examination  of  a  aoldier  as  to  hia  place  of 
settlement,  taken  under  the  Mutiny  Act,  ought  to 
abew,  upon  the  oath  of  the  deponent,  that  he  ia  a 
aoldier,  and  ia  qoartered  within  the  juriadiction  of 
the  justices  who  take  the  examination.  Or,  if  thoss 
(acta  do  not  appear  upon  the  face  of  the  examination, 
they  muat  be  ahewn,  by  evidence  oU»tndet  before  the 
examination  can  be  admitted  in  evidence. 

Those  focts,  essential  to  the  juriadiction  of  the 
juaticea,  were  not  allowed  to  be  preaamed  in  favour 
of  the  examination ;  though  it  baa  been  taken  forty- 
five  years  before  the  time  when  it  was  tendered  in 
evidence.  Rex  v.  AU  Sainte,  Southeunpten,  6  Law 
J.  M.C. 55,  s.  c.  7  B.  &  C.  785,  s.c.t  M.  &  R.663. 


PORTIONS. 

Where  a  parent,  who  is  tenant  for  life  of  a  settled 
estate,  with  remainder  to  a  trustee  for  a  tenn  of 
500  veara,  upon  truat  to  raise  portions  for  younger 
children,  haa  power  to  appoint  the  portions  by  deed 
or  will,  they  cannot  be  raised  in  the  parent's  life- 
time, and  the  whole  sum  cannot  be  raiMd  until  they 
have  all  attained  twenty-one.  Wynter  y.  Boid,  1  S. 
&S.  507. 


POST  OBIT  BONDS. 

The  vendor  (a  young  man  in  diatreaa)  will  be  re- 
lieved againat  post  obit  bonds,  if  they  be  put  up  to 
sale  without  reaerve.    Fox  r,  Wright,  6  Mad.  111. 

SembU — That  the  4  &  5  Anne,  c.  15,  extends 
to  poat  obit  bonda. 

A  declantion  in  aa  action  on  a  post  obit  bond  ii 
good,  though  it  does  not  aver  that  the  party  upon 
whoae  death  the  money  waa  to  become  payable  is 
dead. 

A  poat  obit  bond  when  forfeited,  not  being  within 
the  8  &  9  W.  3,  e.  11,  rendera  it  unnecessarr  to 
auggeat  breaches.  Murray  v.  £eri  of  Stmir,  tB,k 
C.  8f ,  s.  c.  3  D.  &  R.  278. 


POST-HORSE  DUTY. 

Under  the  59  Geo.  3,  o.  51,  u  composition  for 
saddle-horses  does  not  protect  the  owner  of  such 
horses  from  his  liability  to  pay  the  duty  imposed 
by  1  Geo.  4,  e.  88,  s.  3,  where  the  same  horsep  ars 
let  to  hire  to  be  uaed  in  travelling.  Reamdemw. 
Uodgkini9H,  9  D.  &  R.  6t5.  [See  The  ReguMom 
introdneed  iythe4  Geo.  4.  c  6f .] 
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If  a  person  bfre  a  hone,  aaying  it  is  to  be  ridden 
into  the  country  for  his  pleasure,  or  to  go  ten  or 
tweWe  mileii,  or  to  ride  for  an  hour  or  two,  he  is 
not  said  to  be  trareYHng',  and  the  owner  of  the 
hone  is  not  liable  to  the  post*bone  doty  -,  hot  if  the 
hone  is  hired  to  go  to  A,  a  place  named,  or  for 
twelve  dajs,  a  time  certain,  then  be  is  trarelling, 
and  the  post-horse  duty  must  be  paid  by  the  owner 
of  it.  Rttmidm  t.  Oibbs,  1  Law  J.  K.B.  150,  s.  o. 
2  D.  &  R.  6f5,  1  B.  fie  C.  3t^. 
^.  Where  a  defendant,  who  was  licenaed  to  let  post- 
horses,  agreed  with  the  proprieton  of  a  country 
weekly  newspaper  to  carry  the  papen  on  Friday 
in  every  week,  from  N  S  to  L,  where  the  same  was 
dsHvered  by  him  for  a  weekly  stipend.  The  paper 
was  carried  by  the  defendant  or  his  servants,  some- 
times on  horseback,  and  at  other  times  in  a  one- 
horse  chaise,  and  the  defendant  was  in  the  habit  at 
snch  times  of  eonvejing  parcels  for  hire  from  N  9 
to  L ;  sometimes  be  carried  a  passenger,  and  then  he 
paid  the  post-hone  duty.  In  an  action  of  assumpsit 
brought  by  the  farmer  of  the  post-hone  duties,  for 
duties  alleged  to  have  been  incurred  by  him  in  die 
execution  of  this  contnct :  Held,  that  there  was  no 
letting  to  hire  for  the  purpose  of  travelling,  to  bring 
the  deifendant  within  the  meaoiog  of  the  95  Geo.  5, 
e.  51,  or  44  Geo.  S,  c.  98.  sohed.  B.  Dowse  v. 
Evfrard,  8  Tsunt.  653. 

Horses  let  to  hire,  to  assist  in  dnwing  a  stage 
coach  up  a  hill,  an  not  subject  to  the  post-horse 
duty  under  the  statutes  25  Geo.  3,  o.  51,  44  Geo.  3, 
0.  98,  end  bf  Geo.  3,  c  59.  Dtnose  v.  Gartttt,  1 
Law  J.  C.P.  r,  s.  c.  1  Bing.  107. 


POST  OFFICE. 

A  paeket-boat  sent  by  the  post-ofliee  may  be  ar- 
rested in  a  smt  for  marinen'  wages.  Lord  Hobort,  9 
Dods.  100. 

The  non-delivery  of  a  letter  two  days  after  the 
post-master  received  it,  does  not  render  him  lisble 
to  an  action,  though  the  letter  contains  a  returned 
dishonoured  bill  of  exchange,  and  the  plaintiff 
could  not  give  notice  of  dishonour  in  time  by  the 
post,  H  appearing  that  if  he  had  sent  a  specisi 
messenger*  he  would  have  been  in  time.  Hordom  r. 
iMion,  1  C.  &  P.  181.  [Abbott] 


POWER. 


(A)  Where  VOID. 

(B)   CoNSTnCCflON  AND  EXECUTIOM. 

(C)  Leasing  Pow BBS. 

(D)  Revocation. 

.      (E)  How  DESTROYED. 

(F)  Defective  Execution,  where  aidw). 

(G)  Non-Execution. 

(A)  Whiravmp. 

By  a  marriage  settiemsfnt  the  wife^s  estate  was 
Kmited  to  tbe  husband  for  Hfe ;  remainder  to  the 
wifo  for  life ;  remainder  to  the  firet  and  odier  sons 
of  the  marriage  in  tail  male ;  remainder  to  the  flnt 
and  other  sons  of  the  wifo  by  any  foton  husband  in 

Digest,  182f— 18«8. 


tail  male ;  remainder  to  the  daugliten  mi  tiM  wuk**. 
riage,  as  tenanta  in  common  in  tail  geneval ;  rsmaki^ 
der  to  the  survivor  of  husband  and  wife  in  foe  j-^ 
with  a  proviso,  tbst,  in  case  there  should  not  be  any 
ehildren  of  tbe  marriage,  or,  there  being  each,  all  of 
them  should  die  without  issne,  and  Uie  bttsband 
should  survive  tbe  wifo,  slie,  whether  covert  or  sole, 
should  have  a  power  to  charge  the  estates  with  a  sum 
of  money,  to  be  paid  after  the  decease  of  the  husband 
and  wifo,  and  such  failure  of  issae:  the  only 
ohiM  of  the  marrisge  died  without  issue  in  the  life- 
time of  the  wife :  she  executed  her  power,  and  died^ 
leaving  her  lyusband  surviving :  Held,  that  thepMwn 
waa  void,  as  being  too  remote  in  its  original  creation* 
Brittaw  v.  Booth^,  4  Law  J.  Chanc.  87,  s.  o.  9  S^ 
&  3.  465. 

Where  sn  estate  can  only  be  devised  by  u  will 
executed  in  the  presenoe  of  three  witneases,  a  penoo 
eannot  reserve  power  to  makes  valid  devise  of  his 
estate  by  will  before  fower  witnesses.  A  perso*, 
by  the  medium  of  a  will  er  deed,  cannot  reserve  to 
himself  powen  coutraiy  to  law. 

In  Scotland,  no  man  can  make  a  liego  poustk  deed 
in  this  form ;  '*  Know  all  men  by  these  presents^ 
that  J  do  hereby  reserve  u  power  to  dispose  of  my 
estato  at  any  time  of  my  life,  H  tHam  in  articul^ 
mortis"  The  liege  pouMtie  deed  most  be  some  actual 
deed  of  disposition  existing  at  thedeath  olthe  gnm<« 
tor.     Craufurd  v.  CouiUt  9  Bligb,  689. 

(B)  COMSTRIIOTIOH  ANA  £XECUTION« 

'  A  testator  devises  two  freehold  houses  to  bin 
widow  and  two  other  trustees,  to  hold  the  same  uato 
and  to  the  use  of  them  and  their  heirs,  upou  trust 
for  his  widow  daring  her  life ;  and  after  her  decease, 
upon  trust  for  his  dauRhtoi^in-law,  M  P,  her  heirs 
and  assigns,  for  ever^  but  not  to  be  subjeot  to  the 
debts  or  control  of  her  hitsbsnd,  but  for  her  ow« 
use  only,  and  subject  to  be  disposed  of  by  her  in 
her  lifotime,  or  by  her  last  will  sod  testament,  se 
she  may  think  preper.  In  a  subsequent  part  of  the 
will,  the  testator  gives  the  two  bousee  over  to  bis 
son  (her  husband),  in  ease  bis  daog^tor-in-law 
should  die  in  the  lifetime  of  bis  widow  :  Held,  thai 
M  P  had  not  a  power  distinct  from  her  estate; 
secondly,  that  she  might  convey,  without  fine,  thu 
contingent  remainder  in  foe,  limited  to  her  sep8nt» 
use.     Afinot  v.  Eaton,  4  Law  J.  Cbano,  154. 

Devise  snd  bequest  of  rsat  snd  personal  estato  in 
truat  to  pay  the  renta,  dividends,  and  interest,  froan 
time  to  time,  n  ths  same  shooM  beeome  due  and  be 
received,  unto  and  for  tbe  only  use  and  bdioof  o$ 
the  testator's  daughter,  for  and  during  the  tons  of 
hernstunl  life,  end  to  pay  the  same  into  horoms 
hands,  independent  of  her  present  or  future  busbsnd, 
and  not  in  any  manner  subject  to  the  debto,  control, 
er  engagemento  of  such  present  or  future  husband, 
snd  her  receipt  to  be  a  sufheient  dtsobarge  to  thu 
trustees,  as  if  she  were  sole  and  unmanried :  HeMv 
that  the  wifo  had  a  power  of  alienntioa  of  her  lifu 
intereat.    Glyn  v.  Baster,  1  Y.  &  J.  399. 

By  marriage  articles,  executed  during  the  wife'u 
infsncy,  some  of  ber  real  estates  are  lifluted,8ulneet 
to  a  power  of  appointment  given  to  the  husbsnd,  to 
Ae  children  in  tail,  as  tenanta  in  common ;  the  hus- 
band, by  bis  will,  devises  snd  appoints^uH  tbeestatss 
belonging  to  him,  or  over  whioo  he  bad  any  powes 
of  sppointing,  to  trufitass*  upon  trustawhiobiiie  not 
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•ooording  to  bit  power,  and  the  first  of  whtcli  is,  to 
rtife  portioos  for  the  youneer  children:  Held,  it 
being  apparent  on  the  face  of  tbe  will  that  the  tes- 
tator bad  in  riew  the  doctrine  of  election,  that  the 
jounger  children  cannot  claim  the  portions,  and 
alao  take  tbe  estates  limited  to  them  by  tbe  articles. 
Trollop*  y.  LintoH,  i  Law  J.  Chaoo.  3,  s.  c.  1  S.  & 
S.  477. 

A  will  directed  a  settlement  to  be  made  of  real 
estate  on  A,  and  his  first  and  other  sons  in  tail,  with 
powers  of  jointoring,  leasing,  sale,  and  exchange, 
and  all  other  clauses,  powers,  and  provisos  usually 
inserted  in  Mttlements  of  the  same  kind :  Held, 
that  these  last  words  did  not  authorize  the  insertion 
of  a  power  to  charge  with  portions.  Higginton  t, 
Bameby,  «  S.  &  S.  516. 

Power  in  a  marriage  settlement  to  grant  to  a  wife 
any  annual  sum  of  money  or  yearly  rtnt'Charge,  to 
b§  tux'Jr§e,aHd  without  any  deduction,  and  to  be  tuu- 
img  out  of  and  chargeabU  upon  land$  in  Inland,  so 
that  such  rent-charge  do  not  exceed  in  the  whole 
the  yearly  sum  of  S000<.  of  lawful  money  of  Groat 
Britain :  Held,  that  a  rent-charge  appointed  under 
and  in  tbe  words  of  this  power,  is  payable  in  Ireland, 
in  the  currency  of  England  ;  but  tlwt  the  appointee 
is  not  entitled  to  have  tbe  sum  transmitted  to  Eng- 
land free  of  the  charge  of  couTeyance  and  exchange, 
j>roperly  so  called. 

In  the  case  of  a  simple  charee  of  50001.  on  lands 
in  I,  tbe  place  of  contract,  tbe  domicile  of  tbe  parties 
the  place  appointed  for  payment,  and  other  circum- 
stances might  require  consideration ;  but  in  such  a 
case  as  that  above  suted,  tbe  instrument  itself  must 
give  tbe  rule  of  decision. 

Tbe  power  to  charge  Irish  lands  witb  so  much 
lawful  money  of  Great  Britain,  is  not  such  a  power, 
ibat  it  is  neceanrily  to  be  inferred  that  the  money 
must  be  paid  in  England. 

Tbe  appointment  directing  it  to  be  paid  in  Lin- 
•oin's  Inn  Hall,  the  Court  can  only  decide  that  tbe 
power  is  well  executed,  so  far  as  it  charges  on  tbe 
lands  s  sum  of  30001.  lawful  money  of  Great  Britain. 

By  tbe  appointment  30001.  of  lawful  money  of 
Great  Britain  is  given  according  to  tbe  power;  and 
■ueh  B  proTision,  from  tbe  expressions  and  tbe 
whole  frame  of  the  contract,  seems  to  have  been 
contemplated  by  tbe  parties.  Lantdowue  v.  Lan§» 
downe,  t  filigb,  78—94. 

By  a  marriage  settlement,  oontaining  tbe  usual 
limitations,  tbe  husband,  having  a  life-estate  in  re- 
version expectant  upon  the  death  of  bis  fstber,  was 
empowered  when  in  possession,  under  tbe  limita- 
tions of  the  settlement,  to  revoke,  &c.  as  to  so  much 
and  such  part  of  tbe  premises  conveyed,  "  as  shall 
be  then  in  possession  of  any  one  or  more  tenants, 
by  virtue  of  any  one  or  more  lease  or  leaaes,  whereon 
a  rent  or  rents  not  exceeding  300L  by  tbe  year  in 
tbe  whole  shall  be  reserved,  &C  so  as  there  shall 
not  at  the  time  of  such  revocstion  be  less  than  twenty 
yesrs  or  three  lives  unexpired  of  such  lease  or  leases." 
The  clause  of  tbe  settlement  conferring  the  power 
eonclttded  with  a  declaration,  that  it  was  the  true 
intent  and  meaning  of  the  parties  that  the  busbsnd 
should  at  any  time  during  his  life,  after  be  should 
come  into  and  be  in  tbe  actual  possession  of  tbe 
premises  (settled),  have  absolute  power  and  domi- 
nion over  so  much  thereof  as  should  be  of  the  clear 
yearly  value  of  3001.  sterling,  and  be  at  full  liberty 


to  dispose  of  tbe  same  in  snob  manner  and  to  such 
uses  and  purposes  as  be  should  think  proper.  The 
husband  (donee  of  tbe  power)  after  tbe  death  of  bis 
father,  when  he  was  in  possession  under  the  trusts 
of  tbe  settlement,  by  a  deed  of  revocation,  purport- 
ing to  be  an  execution  of  tbe  power,  and  reciting 
that  certain  lands  therein  specified  then  produced  a 
clear  yearly  rent  of  3001.  or  thereabout,  revoked  tbe 
uses  of  the  settlement  as  to  those  lands,  and  ap- 
pointed the  same  in  trust  for  him  (the  donee),  bis 
neira  and  assigns ;  the  donee  died,  indebted  to  an 
amount  exceeding  the  value  of  the  lands  so  appoint- 
ed, and  having  no  other  estate  or  effects.  By  his 
will,  duly  attested,  and  reciting  his  title  and  power 
to  dispose  of  tbe  lands  specified  in  tbe  deed  of  re- 
vocation and  appointment,  be  devised  to  trustees 
his  right  and  interest  therein,  upon  trust  to  sell  the 
same,  and  out  of  tbe  purohase-monev'  to  pay  his 
debts,  &o.  Tbe  lands  revoked,  appointed  and  de- 
vised, except  a  very  small  part,  to  the  value  of  81. 
a  year,  were  not  (as  reoitea  in  the  deed  of  revoca- 
tion) under  lease  at  the  time  of  the  appointment  by 
that  deed,  nor  at  the  date  of  the  will ;  but  in  a  suit 
instituted  on  behalf  of  creditors  and  legatees,  to 
carry  the  trusts  of  the  will  into  execution,  it  was 
found  and  reported  by  the  olBcer  of  tbe  Court,  that 
the  lands  so  sppointed  and  devised  were  of  the  value 
of  300/.  a  year.  By  tbe  decree  in  that  suit,  the  will 
was  established,  end  the  revocation  and  appointment 
held  valid  ;  and,  upon  appeal  to  tbe  House  of  Lords 
sgainst  the  decree,  it  was  held,  that  the  power  was 
rightly  applied  to  the  subject,  and  that  the  appoint- 
ment was  well  executed.  LidwiU  v.  HoUeuid,  S 
Bligh,  99. 

SembU — ^That  a  power  of  sale  given  to  three  trus- 
tees, cannot  be  exercised  on  tbe  death  of  two,  by 
the  survivor  and  a  new  trustee.  Hall  v.  Down,  1 
Jac  189. 

Where  trostees  under  a  settlement  have  a  power 
of  sale  and  exchange  vested  in  them,  they  may 
exercise  it  bv  a  sale  or  an  exchange  witb  the  tenant 
for  life  of  the  settled  estates.  Wbere,  upon  the 
exercise  of  such  a  power,  it  was  declared  that  tbe 
estate  ahould  vest  in  tbe  vendee ;  tbe  purchase  being 
made  in  tbe  name  of  a  trustee,  an  appointment  to 
the  trustee,  in  trust  for  the  vendee,  was  bold  a  valid 
execution  of  the  power.  Howard  v.  Dwemne,  1 
Turn.  81. 

An  estate  being  devised  to  a  trustee,  with  power 
to  sell  tbe  same,  and  lay  out  the  proceeds  in  the 
purchase  of  other  lands,  to  be  settled  to  tbe  saoM 
uses,  and  witb  power,  for  the  purpoee  of  such  sale, 
to  revoke  the  original  uses, — the  trustees  revoked 
such  uses,  conveved  the  land  to  a  purchaser,  and 
received  the  purchase-money  for  it,  and  applied  it  to 
tbe  purposes  of  tbe  trust  B^  the  same  conveyance, 
the  tenant  for  life  in  possession  (he  being  tenant  for 
life  without  impeachment  of  waste)  conveved  the 
timber  growing  on  such  land,  and  received  the  pur- 
chase-money tor  it,  to  bis  own  use  :  Held,  that  a 
tenant  for  life,  requiring  an  estate  to  be  sold  under 
such  a  power  of  sale,  having  in  such  esse  a  qualified 
interest  only  in  tbe  timb«r,  such  powers  were  not 
well  executed,  and  the  uses  not  revoked.  ChoUmtUy 
V.  Paxton,  4  Law  J.  C.P.  41,  s.  o.  3  Bing.  207,  s.  c. 
10  B.  Mo.  S46. 

Devise  by  testator  of  certain  estates  to  particular 
trustees  for  a  tsrm,  witb  power  to  raise  money  by 
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nie  or  mortgage,  and  alto  tbe  nndoe  of  bia  eautes 
to  general  tmateea ;  and  after  reciting,  tbat  certain 
eatatea  bad  descended  to  bim,  be  empowered  "  bia 
•aid  tmateea"  to  sell,  ficc.  all  or  anj  portion  of  tba 
naid  eatatea:  Held,  tbat  a  eonrejanco  by  leaae  and 
releaae  of  tbe  eatatea  by  tbe  latter  tmateea  alone, 
wu  a  good  execntion  of  tbe  power  for  aale.  Smith 
T.  Leigh,  6  B.  Mo.  214. 

Where  tbe  tmateea  of  landa  in  atrict  settlement 
have  a  power  to  aell,  witb  tbe  conaent  of  tbe  tenant 
for  life,  a  sale  by  tbe  tmateea  to  tbe  tenant  for  life 
will  be  good. 

Under  a  will,  directing  tbe  aale  and  diviaion  of 
real  and  peraonal  property,  tbe  executor^  power  to 
do  80  will  be  implied.  Tylden  t.  Hyde,  f  S.  &  S. 
238. 

Wbere  a  power  of  appointment  was  vested  in  a 
teatator  over  freebold  and  copybold  eatatea,  and  be, 
being  seiaed  of  otber  freebold  eatatea,  deviaed  all 
bis  freebold  and  copybold  eatatea  without  reference 
to  tbe  power ;  it  waa  determined,  an  execntion  of 
tbe  power  as  to  tbe  copybold  estates,  hot  not  as  to 
tbe  freeholds.     LewU  v.  LewtUyn,  1  Torn.  104. 

Wbere  a  testatrix,  being  aeiaed  of  one  undivided 
moiety  of  an  estate  in  tbe  county  of  S,  and  having 
a  power  of  diapoaiDg  of  tbe  otber  undivided  moiety, 
and  of  which  power  abe  beraelf  waa  tbe  oreatrix, 
devised  all  her  freebold  estate  in  tbe  county  of  S  to 
her  nephew,  I  R,  on  condition  that,  out  of  tbe  rente 
thereof,  be  should  from  time  to  time  keep  such  estate 
in  proper  and  tenantable  repair :  Held,  tbat  this  de- 
rise  was  a  sufficient  execution  of  the  power,  and 
tbat  both  moieties  pasaed  under  it  to  the  nephew  of 
tbe  testatrix.  Doe  d,  Nowell  t.  Roake,  3  Law  J. 
CP.  82,  a.  c  2  Bing.  497.  Overraled  [in  error], 
4  Law  J.  K.B.  171,  a.  o.  5  B.  &  C.  720,  a.  c.  8  D. 
&  R.  514. 

A  person  baving  power  to  dispose  of  personal 
«stste,  and  also  of  certain  landa,  givea,  by  a  will 
referring  to  her  power,  tbe  lands  to  A,  and  all  aha 
might  die  poaaeased  of:  Held,  tbat  A  took  only  an 
eatate  for  life  in  tbe  landa.  Monk  v.  Mawdtley,  5 
Law  J.  Chanc.  149,  s.  c.  1  Sim.  286. 

A  teatator  makea  a  general  devise  of  all  bia  lands 
in  nine  pariabea  :  in  five  of  them  be  bad  only  lends 
in  fee ;  in  three  othera  be  bad  only  landa  over  which 
be  had  a  power  of  appointment ;  in  tbe  other  be  had 
landa  in  fee,  and  also  lands  over  which  bis  power 
extended :  all  tbe  lands  pass  by  bis  will,  except  tbe 
landa  in  tbe  latter  parish  which  were  subject  to  bia 
power.  Napier  t.  Napier,  5  Law  J.  Chanc.  65,  s.  d. 
1  Sim.  28. 

A,  being  entitled  to  two  freebold  bouses,  and 
baving  a  power  of  appointment  over  certain  landa,  ■ 
and  money  to  be  laid  out  Sn  landa,  tbe  same,  in  de- 
fault of  appointment,  to  go  over,  by  her  will  deviaea 
*'  all  and  every  her  freebold  meaamges,  lands,  tene- 
ments, and  beteditaments,"  to  trustees  for  sale: 
Held,  that  tbe  two  freebold  bouses  were  sufficient  to 
•atiafy  tba  words  of  tbe  will,  and  tbat  the  power  of 
appointment  was  not  executed.  Hotie  t.  Blackmant 
6  Mad.  190. 

A  power  to  appoint  to  a  purcbaaer  ia  well  exer- 
cised by  sppointing  to  trustees  for  a  purebaser. 
Howard  v.  Dueane,  1  Law  J.  Chano.  85,  s.  c.  1 
Turn.  81. 

SembU — That  under  a  power  to  appoint  to  tbe 
boirs  of  tbe  body  of  A  after  bis  decease,  an  appoint- 


ment to  an  only  child,  before  otbara  bom,  is  effec- 
tual. 

Whether,  under  a  power,  a  deed  executed  by  the 
father  and  the  eldest  son,  to  make  a  tenant  to  the 
praeipe  to  auffer  a  recovery,  would  operate  as  an 
appointment — Quare,  Jeuonv,  Wright, 9  Bligh,  2. 
Power  to  appoint  amongst  testator's  present  or 
future  grandcbildren,  or  their  respective  issues,  does 
not  authorise  the  donee  to  exclude  tbe  children  of  a 
deceaaed  grandchild,  who  were  living  at  tbe  donee's 
death.     Garthwaite  y.  Robinton,  2  Sim.  43. 

An  appointment,  limiting  an  estate  to  a  son  in  fee, 
and  in  esse  he  dies  before  twenty-one,  and  without 
issue,  over  to  another,  is  not  supported  by  the 
powers  in  a  aettlement  whereby  a  wife  is  entitled, 
if  there  should  be  issue,  to  distribute  tbe  estates 
amongst  them  at  her  own  diacretion,  and,  in  default 
of  iasue,  to  devise  tbe  same  to  whomsoever  she  shall 
appoint.  Doe  d,  Bromttmith  v.  Detiny,  1  Ken.  280. 
A  power  to  appoint  ia  not  an  authority  to  convey ; 
therefore,  wbere  landa  were  limited  by  deed  to  the 
uae  of  Bucb  persons  ss  others  should  appoint,  and 
they  made  an  instrament  which  amounted  to  a  con- 
veyance :  It  waa  bolden  to  pass  no  right  to  tbe 
grantee.  Wynue  r,  Griffiths,  4  Law  J.  C.P.  27, 
8.  c  3  Bing.  179,  a.  o.  10  B.  Mo.  592,  s.  c.  5  B.  & 
C.  923,  s.  c.  8  D.  &  R.  471. 

A  power  to  bo  executed  by  a  will  signed  and  pub- 
lished in  tbe  presence  of,  and  attested  by  two  cre- 
dible witnesses,  is  not  well  executed  by  a  will  signed 
by  the  donee,  and  thua  attested — *'  Witness  A  B, 
C  D,  snd  E  F."  Stanhope  v.  Kerr,  2  Law  J.  Chanc. 
166,  a.  0.  2  S.  &  S.  37. 

An  inatmment  which  is  relied  on  to  sliew  the 
execution  of  a  power,  muat  either  expreaaly  refer  to 
tbe  power,  or  be  so  clearly  referable  to  it  by  extrin- 
sic circnmatancee,  aa  to  have  no  effect  whatever, 
except  as  an  execution  of  tbe  power.  If,  for  in- 
atance,  the  inatmment  be  a  will,  and  its  language 
can  be  aatiafied  by  reference  to  any  property  or  any 
intereat  whatsoever,  not  tbe  subject  of  the  power,  it 
shall  be  held  to  apply  to  that  property,  or  that  in- 
tereat, and  not  to  the  aubject  of  the  power.  Even  if 
it  should  appear  tbat  tbe  testator  really  intended  to 
pass  tbe  beneficial  intereat  in  tbe  aubiect-matter, 
out  intended  to  paaa  it  by  deviae,  and,  believed  it 
would  ao  pass  *,  yet,  ss  he  would  then  be  endea- 
vouring to  effect  bia  intention  by  deviae,  and  not  to 
execute  his  power,  nothing  will  pass  by  tbe  devise; 
becauae  the  power  itself  remaina  unexecuted,  even 
by  intention.  Thus,  wbere  a  testatrix  bad  one 
moiety  of  an  eatate  in  fee,  and  the  otber  with  a 
power  of  appointment  created  by  herself,  snd  held 
tbe  whole  for  some  years  previous  to  her  death,  and 
then  devised  the  whole  by  general  description, — not 
referring  to  her  power  of  sppointment,  and,  in  all 
probability,  tbinxing  she  could  pass  the  whole  by 
devise:  yet,  it  was  held,  that  only  one  moiety 
passed  ;  tbe  power  not  being  executed,  and  there 
being  no  apparent  intention  to  execute  it  as  a  power. 
J><iin  d.  NoweU  y.  Roahe,  4  Law  .r.  K.B.  27 1,  s.  o. 
5  B.  &  C.  721,  s.  c  8  D.  &  R.  514. 

A  baving  a  power  to  appoint  by  will  certain  funds, 
in  such  manner  as  be  should  think  fit,  he,  by  his 
will,  executed  and  attested  as  required  by  tbe 
power,  gives  and  bequeaths  to  bis  relations  sums  of 
money,  amounting  in  the  whole  to  preciaely  tbe  aum 
of  which  be  had  tbe  power  to  diapsse,  but  without 
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«&y  reference  or  alltu»n  in  bis  will  to  the  power^  or 
any  words  indicative  of  hia  intention  to  execute  it  i 
Held,  that  the  will  waa  a  g^ood  execution  of  the 
power.    Loufndt  v»  LatovdM^  t  Y.  &  J.  445i 

A  married  woman,  being  entitled  to  an  annuitjr 
of  J^OOi.  out  of  the  dividends,  of  lOpOO/.  four  per 
eenft  stock,  which,  subject  to  the  annuity,  waa  di- 
visible smongait  the  children  of  herself  aod  her  has* 
baDd:as  he  shoald  appoint — tlio  husband  appointed 
f  500/.  to  his  eidest  son.  The  Court  refused  to 
order  that  aum  to  be  transferred  to  the  son,  although 
die  remainder  would  have  been  much  more  than 
sufficient  to  pay  the  annuity.  Breton  v.  Lord  Clif^ 
den,\  S.&S.  36S. 

.  A  testator  bequeathed  a  leasehold  to  his  wife  for 
life,  with  apowier  of  disposing  of  it  at  her  decease  to 
ftny  otte  of  hss  family ;  riie  survived  ber  husband,  and 
by  her  will  beqveathed  ^  her  leaaehold  property 
monies,  &6.,  snd  personal  estate,  upon,  certau 
trusts,  (subject  to  her  debts  and  legacies)  for  the 
benefit  of  J  G,  who  was  a  relation,  but  not  one  of 
the  next  of  kin  of  the  testator  :  Held,  that  the  wiU 
of  the  wife  was  a  good  eaeoution  of  her  power  to 
spposat  the  leasehold,  and  that  she  might  appoint 
to  one  who  w«s  net  one  of  the  next  of  Jc in  to  her 
husbaod.  Grant  t.  h\inam^  6  Xaw  J.  Chanc.  129. 

A  testator  bad  devised  estMes  to  trostoes  for  the 
use  of  his  dsughter  for  life,  temaindir  to  the  use  of 
her  son,  and  it  he  should  die  wiiljout  iasoe,  to  the 
nee  of  such  persons  as  she  should  eppoiat.  The  son 
hsving  no  issue,  he  wad  his  inother  executed  a  con^ 
▼eyance  in  fee.  .  The  appointsMnt  was  holden  to  be 
well  executed,  notwithstanding  it  was  done  in  the 
lifetime  ef  the  son.  Dulby  v.  VullMn,  2  Lsw  J.  C.P. 
121,  a.  c<  2  Bing.  144,  s.  c.  9  B.  Mo.  300. 

\Yhere  personalty,  of  which  a  psrty  badlfeepowte' 
of  disposing,  consisted  of  three  per  cent,  stock :  It 
wss  held,  that  the  conversion  thereof  into  long  an* 
nuities,  did  not  amount  to  an  exerciae  of  the.powsr. 
RiUk  V.  Sei^numr,  6  Law  J.  Chanc.  97, 

A  bankrupt  having  a  power  of  appointment  over 
money,  to  be  executed  only  by  will,  made  his  will, 
disposing  of  the  property,  «»d  then  became  benk** 
ropt ;  and  afterwards  obtained  his  certificate,  snd 
died  without  revoking  his  will :  Held«  that  the  ap« 
pointee  by  the  will  is  a  trustee  for  the  creditors  of 
the  bankrupt,  who  becune  such  after  he  had  ob- 
tained his  certificate.  Jennnf  v,  Andrwa,  6  Mad. 
f64. 

(C)  Leasing  Powers. 

A  power  in  a  will  of  leasing  does  not  confer  a 
right  to  sell  or  exchange.    Homt  v.  Borton,  1  Jso. 

A  power  of  leasing  for  twenty-one  yeara  does  not 
nnthoriae  the  granting  of  a  building  lease  for  a 
longer  period.    Pcotm  t.  Baron,  1  Jsc.  158. 

A  tenant  for  life  was  empowered  by  act  of  par- 
Uamant  to  grant  leases  for  any  term  not  exceeoing 
ninety-nine  years,  so  jks  every  such  lease  should  be 
made  to  take  effect,  either  in  possession,  or  imme- 
diately after  the  determination  of  the  leases  then 
subsisting  thereof  respectively,  and  so  as  in  every 
such  lesse  there  be  Yeserved,  payable  during  the 
continuance  of  the  term  and  estste  thereby  to  be 
granted,  the  best  and  most  beneficisl  yearly  rent  or 
rents ;  part  of  the  estste  being  let  upon  leeses,  wbioh, 
in  due  course,  would  expire  on  the  10th  of  October 
1791.    The  tenant  for  ufe,  in  consequence  of  one 


bergain,  ezecnted  at  the  ssma  time  two  ^losses  of 
that  part  of  the  estate,  one  bearing  date  the  4ih  of 
May  1817,  for  the  term  of  thirty  yeara,  to  commence 
on  the  10th  of  October  1791,  and  the  other  bearing 
date  the  4th  of  June  1817,  for  the  term  of  sixty- 
three  years,  to  commence  the  10th  of  October  1821 : 
Held,  that  the  latter  lease  was  void,  as  it  was  not  to 
take  effect  immediately  after  the  determination  of 
the  subsisting  lease. 

The  first  of  these  two  leases  reserved  a  rent  of 
270^,  the  second  reserved  only  120/.  By  a  clause 
in  the  second  lease,  the  tenant  was  boqod  to  rebiald 
either  before  the  expiration  of  the  term  ^granted  by 
the  first  lease,  or  within  the  first  year  of  the  tem 
granted  by  the  second.  Semfflg,  Although  the  tents 
reserved  by  two  leases  might  be  the  most  beneficial 
between  the  lessor  and  lessee,  yet  they  were  not  so 
between  the  tenant  for  life  and  the  reversioner,  «nd 
therefore  the  second  lease  was  invalid.  Doe  d, 
Sutton  V.  Harwy,  2  D.  &  R.  589,  s.  c.  1  B.  &  C. 
426. 

By  a  deed  executed  in  1708,  lands  were  vested 
in  A  for  life,  remainder  to  B  for  life,  remainder  to 
the  issue  of  B  in  tail,  remainder  to  the  heirs  msle 
of  A,  remainder  to  the  right  heirs  of  A,  with  power 
to  A  and  B  sttcoesaively«  **  to  grant  leases  for  lives 
of  any  part  of  the  lands  in  settlement,  renewable  for 
ever,  without  £De  to  be  taken  for  any  suoh  Jirtt 
lease  ;  such  lease  not  to  be  of  mote  la^s  than  sik 
plantation  acres,  at  tlie  best  rent,  with  covessBlstD 
be  in  such  leases  for  building,"  &c. 

In  1726  A  grants  to  P  (under  whom  the  ai^iel- 
Unt  claims)  three  leases,  the  first  two  being  of 
houses  snd  gardens,  together  with  six  plantation 
acres  to  eadi ;  the  thind  lease  being  of  a  honse, 
garden »  snd  thr^  seres  ^  and  all  tltree  leases  being 
for  three  lives,  with  a  covenant  for  renewal  on  np|)lir 
oatioo  within  six  months  after  the  failure  of  each 
Ufa,  on  paying  4l„  and,  in  ease  of  neglect,  to  forfeit 
.the  ri^ht  of  renewal. 

In  1730,  a  new  settlement  is  nuKUi  by  which  the 
iands  are  limited  to  A  (bt  life,  remaiader  to  C,  the 
son  of  B  (deceased),  for  life,  remainder  to  the  issue 
of  C,  remainder  to  several  brotheis  of  C  for  U&,  in 
succession,  aud  their  issue  in  tail,  in  strict  settle- 
ment; remainder  to  the  right  heirs  of  C,  with 
power  to  A  to  grant  leases*  for  three  lives,  renew- 
able for  ever,  of  any  house  and  garden  in  the  town 
of  B,  with  ten  acres  of  land,  &c.,  and  a  similar 
power  to  C,  and  his  brothers  in  sacoessioa,  to  lesse 
any  plot  for  a  house  and  garden,  with  ten  acres,  &c 
In  17S5  the  third  of  the  leases  granted  in  1726, 
was  renewed  by  A  according  to  thecov^nl.  After 
the  date  of  this  renewsl,  lines  of  the  land  were  levied 
by  C,  being  in  possession  upon  the  dentb  of  A.  In 
1754,  a  recovery  Waa  suffered  to  such  uses  as  C 
and  W,  his  son,«hould  sppoiot ;  and  in  defeult  of 
sppointment  to  C  for  life,  remainder  to  W  and  his 
heirs. 

By  articles  in  17.54,  snd  an  Act  of  Parliament  in 
1758,  the  Isnds  were  limited  to  C  for  life,  remainder 
to  W  for  life,  remainder  to  the  issue  of  W  in  tail, 
remainder  to  the  right  heirs  of  C.  The  act  of 
parliament,  in  pursuance  of  tlie  articles,  vested  a 
power  in  C  and  W,  severally  in  suoceasios,  to  grant 
leases  for  three  lives  renewable  for  ever,  of  any 
plot  for  a  house  and  garden  in,  &c.,  and  any  quantity 
of  land  not  exceeding  ten  acres. 
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In  1779,  hy  ted'  asd  rteomj,  the  li«ds  *tri 
UaMt«d»  in  def»u>|  of.flippowiment,  to  W  for  life,  i«» 
awiBder  to  JL  (1^9  TCi^ODdeiit  in  the  tppetl)  in 
fee. 

Ja  1786,  W,  the  temntfor  life  named  in  the  pre- 
ceding eettlement,  renewed  nil  the  leaaee  bj  deeds 
porporting  to  be  executed  in  pursuance  of  the  oove* 
«Mi  t  for  reneiral,  lecitiB^  the  original  leeaee  of  17t6 ; 
■nd  that  the  leawe  had  been  fretfnentljr  xenewed ; 
and  containing  coTonanta  for  renewal  aa  in  the  eri« 
ginalleaace. 

farther  renewala  to  the  eaoM  effect,  and  in  the 
•anfte  form,  wttre  ezecnted  by  W  in  1790. 

W  died  in  1791,  when  the  fee  reeled  in  the  re* 
apondent.  It  did  not  appear,  bj  direet  proof  or 
otherwiae,  than  by  the  veciiahi  in  Uie  deeda  of  1786^ 
that  any  renewal  bad  been  made  between  1735  nd 
178^ :  the  rente  reeenred  npOn  the  leeaea  were  ftom 
time  to  time,  end  up  to  1807,  paid  to  and  received 
by  the  ownera  of  the  lends  for  the  time  being,  in* 
chtding  the  respmuitnt* 

In  1807,  two  of  the  cfsftri  ^ue  vm  being  deed, 
application  wan  made  to  the  reqieodent  for  renewal, 
and  apon  reinaal,  a  bill  wee  filed  in  Chancery 
to  compel  a  specific  performaaee  of  the  covenant  to 
grant  renewals.  The  bill  was  dismissed  without 
costs,  and  on  appeal  the  jadgment  was  affinaed^  on 
the  gionad  (taikU)  that  the  leases  were  not  war^ 
ranted  by  the  power.    Higgms  ▼.  Rotte,  S  Bligfa, 

Where  a  testator,  by  bia  will,  gives  a  power  to 
UtSQcbpaftof  premiseeas  had  been  nanaHy  granted 
or  demised^nnd  were  then  in  lease  for  any  term  of 
years,  determinable  on  Uvea,  to  any  persons  ibr  the 
like  tems,  and  in  like  meuner,  and  under  the  Uke 
MDta,  serfkes  and  conditions,  as  the  same  bad  beeu 
usoally  granted,  and  the  residue  of  the  same  premises 
unto  any  person,  for  any  terma  of  yearanot  exceed* 
ing  twenty-one  years  in  posseasioe,  at  the  beat  vent 
that  Goold  be  reaeonably  obtained  for  the  same,  so 
M»  that  no  such  demise  or  lease  should  be  made  dia- 
puniahable  of  waste,  nor  without  a  condition  of  re- 
entiy  on  non*pa3rment  of  the  rent  or  aervice  thereby 
reserved,  and  so  as  each  lesaee  should  execute  a 
coonterpert  of  his  lease :  It  was  held,  that  n  leass 
made  under  thia  power,  of  laoda  which  were  leaaed 
at  the  time  of  thia  creation  of  the  power,  and  the 
second  lease  accurately  followed  the  terms  of  the 
^rmer  lease  of  the  same  lend,  waa  well  executed 
under  this  power,  thoogh  the  aecond  lease  did  not 
contaio  a  clauae  of  re-entry.  Dm  4*  BHgh  v.  Coi' 
man,  1  Bing.  t8,  s.  c.7  B.  Mo.  t7U 

A  power  of  leasing  for  years,  required  the  inser- 
tion in  the  leeses  of  a  clauae  of  re-entzy,  if  the  rent 
should  ranaiii  unpaid  A>r  tweufy-eue  days  after  it 
beoaaie  due ,nnd  the  leassswete  sfterwards  made  with 
a  power  of  re-entiy,  if  the  rent  should  lensin  nn* 
fiAi  for  twenly-^ne  days,  and  ue  mjfiemu  disttuss 
could  be  obtained :  Held,  that  auch  leases  were  good 
nod  valid,  and  might  be  supported  as  cousiBtent 
with  the  power.  TaithtnUU  v.  WtngJUU,  6  B, 
Mo.  346,  n. 

B  M,  being  seised,  &c.  in  fee  of  landa,  &c. ,  deviaed 
the  landa,  &c.  to  bia  dangfater,  L  B  for  life,  with 
lemaiftders  over ;  with  s  power  to  her,  in  oooiidera- 
tioB  of  marriage,  either  before  or  after  marriage,  of  re- 
vocation and  appointment.  B  M  died  aeised,  without 
sltering  his  will,  lesving  his  daughter  h  B  seissd 


ef  the  laads,  &e«  f<kr  life,  with  the  power  before 
menCioneda 

L  B  iutezmarned  with  G  V  V. 

Before  the  marrlige,  L  B,  being  seised  aa  afbre« 
aaid,  by  deed,  in  conformity  with  the  power  in  the 
will  of  B  M  and  in  consideration  of  the  marriage, 
revoked  the  uaea  and  devieee  contained  in  the  will, 
and  appDinted  and  limited  the  lands,  &c.  to  F  Earl 
of  G  and  C  M,  and  their  hein,  in  truat,  to  hold  the 
sasM  to  the  uses  before  limited,  until  after  the  mar- 
liege,  end  then  to  the  uae  of  G  V  V  for  life ;  remain^ 
der  to  L  B  (the  {(rtntor)  for  life ;  remainder  to  pve- 
ssrve  &c  ;  and  after  the  deoesse  of  the  survivor  of 
them  to  diven  other  ueee,  for  the  benefit  of  their 
tSMie ;  end  ia  -default  of  iasue,  to  tfa^  use  of  the  will 
of  L  B ;  aad  in  the  mean  time,  to  the  use  of  L  B, 
her  heirs  and  aasigns. 

In  the  deed  was  coMained  a  leasing  power  to  and 
for  G  V  V  and  L  B  from  tinw  to  time  during  their 
respective  lives,  when,  and  «a  they  afaould  respec- 
tively be  in  possession  of  the  lands,  &c.  by  inden- 
ture or  indeatoree,  under  their  reapective  handa  and 
aeela,  atteated  by  two  or  more  mdible  witneasee, 
to  demise  such  parts  of  the  lands,  &c  as  now  ars 
leased  for  lives,  or  for  years  determinable  on  lives, 
in  poisessfen  or  reversion,  for  lives,  or  for  any  num- 
ber of  yeara  determinable  on  livea,  ao  as  there  be  not 
sny  greater  eatateorsntereat  aubaiatingat  a  ny  one  time 
then  what  will  wear  out  or  be  determinable  on  the 
dropping  of  three  Uvea,  and  f0  ofon  every  auch  lease 
there  be  reserved  and  made  peyable,  during  the  coo* 
tinnanee  of  the  eataSea  and  intereata,  thereby  to  be 
denueed,  leaaed,  or  granted  respectively,  tkt  an* 
vUni  and  aecuitanud  ihtlin  and  servues,  or  mere,  or 
mi  groat  or  htn^uAai  rents,  duties  and  services,  or  more. 
Of  new  erf,  er  at  the  time  of  demising  or  granting  the 
premises  so  to  bedemised,  teased,  or  granted  reepeetieeiy, 
mere  reserved  or  made  jtayable  for  the  ssme  premises 
feespeetively,  or  a  jnst  proportion,    &o.   (except 
herioti,  &c.)  all  auch  rents,  duties,  and  aervicea  re- 
spectively, to  be  incident  to  and  to  go  along  with  the 
leversion  and  remainder  of  the  aame  premises  ex- 
pectant on  the  determination  of  the  respective  de- 
aaises,  &c.  snd  so  at  there  be  eoniained  in  every  such 
ham  a  power  of  vO'entry  for  nati'paifment  of  the  rent 
tkerebv  to  be  reservtdt  and  ao  as,  &c.  &c.  j  and  also 
by  indenture  under  hand  and  aeal,  attested  aa  afoio* 
aaid,  to  demiae  all  or  any  of  the  landa,  &c.  for  any 
tsm  abeolute,  not  exceeding  twenty-one  years,  to 
talse  effect  in  possesaion,  &c.  so  ss  upon  every  eoob 
lease  there  be  reserved,  during  the  continuance  of 
Such  lease,  aomuch  or  as  greatsnd  beneficial  yearly 
and  other  rent,  aBd  servioes  proportionably,  aa  now 
is  paid,  or  the  best  and  aaost  improved  yearly  rent, 
&0.,  without  taking  any  fine,  premium  or  foregift, 
&C. ;  end  so  ss  in  every  such  lease  for  any  term  of 
yeara  absolute  respectively,  there  be  eontaiutd  a 
elaam  rfre*entry  in  esse  the  rent  or  rtnts  thereupon  to 
be  reserved  be  bAind  or  unpaid  by  the  space  of  twenty- 
eight  days  after  the  times  thereby  reepeetitely  appomttd 
far  payment  thereof :  and  also  by  indenture  under 
hand  and  aeal,  atteate<r  aa  aforesaid,  to  demise  the 
lands,  fto.  whereio  any  mine,  Sic. 

On  the  5th  of  Septembor,  1803.  G  V  V  being 
seised  of  the  lands  for  life,  by  an  indenture  of  lease, 
in  conaidoration  of  &c.,  let  premiaea  part  of  the 
landa,  in  settlement,  which  had  been  and  were  then 
under  a  leaae  for  years  deterroiusble  Oo  lives,  to  C  S 
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and  H  S,  their  exeentora  and  adminUtratora,  for 
ninety-nine  veara,  if  C  S,  H  S  and  I  S,  or  either  of 
them,  ahould  ao  long  live,  yielding,  &e.  the  yearly 
rent  of  2L  at  Michaelmas  and  Lady-day,  and  ona 
couple  of  fat  capona,  on  && 

The  indenture  contained  a  covenant  hy  the  leiaeci 
for  th^  payment  of  a  proportion,  &o.  and  a  covenant 
for  the  payment  of  the  yearly  rent  of  2/.  and  for  the 
performance  of  the  duties,  &c.,  and  also  a  proviso 
< '  that  if  it  ahould  happen  at  any  time  during  the  eatats 
thenihy  granted  that  th§aaid  yaoriy  rtnt  or  mat  ^f /• 
andtvery  or  any  rfthidutiet,  terviea,  rwarvatunuatid 
paymenti  thtreby  reurved,or  any  part  thereof,  thould 
be  behind,  unpaid,  or  undone,  in  part  or  m  all,  by  the 
space  of  fifteen  dayt  next  over  or  after  any  or  either 
of  the  day  a  or  timea  whereat  or  whereupon  the  same 
ought  to  be  paid,  done,  or  performed  aa  aforesaid, 
and  no  tuffieient  dietreu  or  dittreues  can  or  may  be 
had  and  taken  upon  the  taid  premieet,  whereby  the 
same  and  all  arrearages  thereof,  if  any  be,  may  be 
fully  raiaed,  levied,  and  paid,  &c.;  or  if  any  default 
ahould  be  made  in  the  payment  or  performance  of 
all  or  any  of  the  reservationa,  covenanta  and  agree- 
ftienia,  thereinbefore  contained,  that  then  and  from 
thenceforth,  in  all  or  any  or  either  of  the  said  caaea, 
it  ahould  be  lawful  to  and  for  the  said  G  V  V,  hia 
heira  and  aasigna,  and  the  peraon  and  persona  to 
whom  the  freehold  or  inheritance  of  the  premiaes 
ahould  belong,  into  the  premiaea,  &c.  to  re-enter, 
and  the  same  to  have,  hold,  retain,  possess  and  enjoy, 
as  in  hia  and  their  former  eatate,"  &o. 

After  the  death  of  the  tenants  for  life,  upon  a 
trial  in  ejectment  by  the  granteee  of  the  deviaee  un- 
der the  will  of  L  M  againat  the  parties  holding  under 
this  demise,  it  was  found  by  special  verdict,  that  the 
renta,  duties,  reservations,  and  payments  reserved 
by  the  indenture,  and  aecured  by  Uie  render,  cots- 
nants  and  power  of  re-entry  therein  contained  at 
the  time  of  making  the  indenture,  were  ancient  and 
accustomed,  and  than  were  aa  great  and  beneficial, 
aa  any  which  at  the  time  of  making  the  deed,  or  at 
any  time  thereafter  were  or  had  been  reserved  in 
respect  of  the  premises  demised :  and  that  tlie  usual 
and  accuaiomed  form  of  leases  of  the  estate,  contained 
in  the  aettlement  for  livea  or  years  determinable  on 
livee,  aa  well  prior  as  subsequent  to  that  settlement, 
waa,  with  a  conditional  proviao  of  re-entry,  aimilar 
to  tliat  in  the  indenture  of  demiae  in  queatioo. 

Held,  affirming  a  judgment  of  the  King'a  Bench, 
and  reveraing  a  judgment  of  the  Exchequer  Cham- 
ber, that  the  evidence  from  the  fbnner  leases  wss 
properly  sdmitted  and  introduced  into  the  apeeial 
▼erdict:  and  that  the  leaae  in  queation,  according 
to  the  practice  of  conveyancers,  waa  by  implication 
within  tlie  terma  of  the  power,  and  valid*  Smith  t« 
Jereey,  3  Bligh,  290,  a.  c  as  Smith  v.  Doed.Jeriey, 
S  B.  Mo.  SS9,  a.  c.  f  B.  &  B.  473. 

G  H,  a  tenant  for  life  in  a  marriace  settlement,  is 
thereby  empowered  to  make  leaaes  n>r  lives  of  lands 
in  Ireland,  at  the  beat  rent,  without  fine.  A  power 
waa  alao  given  with  the  conaent  of  tmateea  to  raise 
any  aum  of  money.  The  tmateea,  in  pnraoance  of 
the  power,'  conaent  that  O  H  ahould,  by  mortgaging 
all  or  any  part  of  the  landa,  or  in  any  other  manner 
he  ahould  tbink  fit,  raise  any  aom  of  money  not  ex- 
ceeding 5000L 

Under  tliis  power  and  conaent,  G  H,in  eonaidera- 
tion  of  300/.  and  a  rent,  grants  to  V  W  part  of  the 


lands  in  settlement,  npon  a  lesss  for  lives.  The 
grant  and  a  receipt  expressing  that  the  SOOt*  wis 
raiaed  under  the  power  and  consent  ss  part  of  the 
5000L,  were  doly  regiatered. 

Before  and  at  the  date  of  this  grsnt.  V  W  wss  the 
solicitor  of  G  H,  who  was  involved  in  litigation  and 
in  diatress. 

The  rent  with  the  premium,  oalculated  at  6  par 
cent,  waa  conaiderably  short  of  the  annual  valiis  of 
the  landa. 

Upon  a  bill  by  the  tenant  in  remainder  onder  the 
settlement  to  set  aside  the  leaae,  and  on  appeal,^t 
was  held,  thst  the  leaae  was  a  eood  exeeotioa  of 
the  power  to  raiae  money,  but  void  aa  obtained  fay  a 
aolicitor  from  his  client  in  circumstances  of  embar- 
raasment  and  at  an  nnder-value.  W^ud  r.  Hartpek, 
3  Bligh,  470. 

A  leaae  granted  under  a  power  by  a  tenant  for 
life,  exceeding  the  limits  of  the  power,  ia  not  made 
valid  by  a  renewal  under  a  new  settlement  by  a 
tenant  for  life  afler  a  lapae  of  aixty  years,  and  rant- 
ing that  the  lease  had  been  freqaenUy  renewed,  and 
although  the  rent  reserved  upon  the  original  and  re- 
newed leaaea  had  been  received  by  the  remainder- 
man in  fee  for  aixteen  years,  after  his  interest  vested 
in  posaesaiOD.     Higgint  t.  Rosee,  3  Bligh,  llf . 

Leases  made  by  devisees  in  trust,  but  not  in  striet 
confonnity  with  the  power  granted  them  of  leasing, 
sre  void  in  e^joity,  and  will  not  be  confirmed  by  ac- 
ceptance of  rent  Botoa  v.  East  Londan  Water 
Works  Company f  1  Jac.  324. 

A  vicar  and  vestrymen  hsving,  under  an  set  of 
parliament,  a  power  of  leaaing  landa  belonging  to 
the  vicarage  for  any  number  of  yeara  at  the  best 
rents — a  lease  for  999  yesrs  will  not  be  set  aside, 
on  the  principle  applicable  to  leases  by  trustees 
of  ohsrities.  Attorney  Oeneral  t.  Wrmy,  1  Jae. 
307. 

Under  a  marrian  aettlement  of  the  wifo'a  pro- 
perty, the  husband  had  a  power  to  grant  leaaes  for 
twenty-one  years.  He  granted  one  for  ninety-nine 
years.  The  wife,  after  his  deadi,  sold  the  estate, 
and  deacribod  the  premises  as  being  in  the  possession 
of  thst  lessee.  In  an  action  of  ejectment,  bcongfat 
by  the  purchaser  to  recover  pooaession,  the  Court 
held,  that,  the  leaae  being  void,  and  the  deacriptioB 
of  the  premises,  as  being  in  possession  of  the  lesaee, 
not  being  any  recogpaition  of  him  as  a  tenant,  there 
was  not  any  occaaion  for  him  to  make  a  demand  of 
poaaession  before  action  brought  Doe  d.  Bigge  r. 
White,  1  Uw  J.  K.B.  170. 

(D)  Revocation. 

A  deed  of  appointment  ia  not  the  leas  operative, 
beeanse  a  prior  deed  of  appointment,  whien  it  par- 
ports  to  revoke,  cannot  be  found* 

An  appointment  ia  not  annulled  by  the  parties 
dealing  with  the  fnnd  without  reference  to  that  ap- 
pointment Conatniction  of  the  54th  Geo.  3,  c  Ifib. 
Houghamr,  Sandys,  6  Law  J.  Chaac.  671. 

An  authority,  coupled  with  an  intereat  in  the  ap- 
pointee, cannot  be  countermanded,  nor  even  where 
no  interest  is  created,  if  an  act  is  done  by  a  third 
peraon  in  obedience  to  it.  But  where  neither  of 
theae  facts  esists,  the  appointee  may  revoke  a  mere 
authority  at  any  time.  Oibson  ▼.  Minet,  2  Law  J. 
C.P.  99,  a.  0.  2  Bing.  7,  a.  c.  9  B.  Mo.  31. 
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(£)   How   DB8TR0YBD. 

A  tenant  for  lift  of  a  tnitt-fand  baring  a  power 
of  appointment  of  a  part  of  tbe  fond,  can  bind  tbe 
fana  or  himaelf  by  a  oorenant  so  aa  to  deprive  bimself 
of  tbe  power  or  appointment.  Noil  ▼•  HenUy,  1 
M'Clel.&Y.50«. 

Wbetber  a  power,  under  whieb  all  cbildren  bare 
intereat,  can  he  deatrored  by  forfeiture — Qitcrt. 
Jumm  Y.  Wright,  9  BItgb,  t. 

A  power  for  tbe  benefit  of  cbildren — ttmbk,  cannot 
be  finrfeited  or  deatrored.  Jentn  t.  Wright,  t  Bligb, 
15. 

A  power  of  appointment  given  bj  will  to  tbe 
donee  to  appoint,  after  tbe  deatb  of  a  de¥iaee»  for 
life,  "  to  tbe  oae  of  aucb  cbild  or  cbildren,  and  for 
Bocb  estate  oiiMtotea,  and  in  aucb  abarsa  and  pro- 
portiona,  matttir  and  form  aa  tbe  donee  br  deed  or 
will  abaU  limit  and  appoint,  or  give  and  deviae  tbe 
aame,"  and,  in  default  of  appointment,  to  tbe  chil- 
dren of  tbe  devisee,  equally  between  tbem-*ia  well 
executed  by  an  ezclnaive  appoinlment  (by  deed)  to 
one  of  tbe  objecta  of  tbe  power  or  fee  ;  and  tbat  ap- 
pointment ia  not  avoided  by  a  deed  of  aettlement 
made  almost  immediately  after  by  tbe  appointee  ^in 
conaeqoence  of  a  previous  agreement  between  bun 
and  the  appointor,)  conveying  tbe  property  to 
truateea  to  tbe  nae  of  bimself  foriifo,  with  remainder 
to  his  cbildren  (not  objects  of  tbe  power,)  in  fee, 
with  an  ultimate  remainder  to  bimaelf  in  fee.  Tucker 
V.  Sanm,  1  M'QeL  4«4,  a.  c.  IS  Price,  608. 

Lanoa  bad  been  settled,  subject  to  a  power  of 
aale  in  tniatees,  with  tbe  consent  of  tbe  tenant 
for  life ;  and  afUrwarda  a  recovery  waa  auffered,  in 
which  the  tenant  in  tail  under  the  aettlement  waa 
vouched,  and  by  tbe  recovery  deed,  it  waa  agreed 
tbat  the  recovery  should  enure  in  confirmation  of 
tbe  eatatea  created  by  the  settlement,  which  were 
antecedent  to  tbe  eatate  tail,  and  in  couBrmation  of 
tbe  powera  annexed  to  those  eatatea  and  aobject 
thereto,  to  aucb  uses  aa  the  tenant  for  life  and  tenant 
in  tail  should  appoint  The  tenant  for  life  and 
tenant  in  tail  afterwards  exercised  their  power  of 
appointment,  and  the  truateea  concurred  with  them 
in  a  conveyance  of  tbe  lands,  and  they  thereby 
created  new  powera  of  aale :  Held,  that  tbe  power 
of  aale  in  tbe  original  aettlement  was  not  destroyed. 
Aeper  v.  Halifax,  8  Taunt.  845. 

(F)  Defective  Execution,  where  aided. 

lYhere  money,  which  under  a  power  in  a  will  waa 
directed  to  be  raiaed  by  the  aale  of  an  eatate,  and 
to  be  inveated  by  truateea,  with  the  eonaent  by  deed 
of  the  party  intereated,  waa  inveated  partly  in  1783, 
without  any  such  consent  by  deed,  and  partly  in 
1806,  by  tbe  person  intereated  bimself,  tbe  trustee 
baving  become  non  eompma,  and  an  act  of  parliament, 
reciting  these  investments,  appointed  a  newtmatee : 
Held,  tbat  neiiber  tbe  act  nor  the  lapae  of  time  cured 
tbe  defective  execution  of  tbe  power,  aa  againat  a 
writ  ofybrmetftfii. 

Tbe  iaaoe  waa,  wbetber  tbe  money  bad  been  in- 
vested with  tbe  eonaent  of  tbe  miIui  mu  truti,  ac- 
cording to  tbe  directiona  of  tbia  will :  Held,  tbat 
it  was  correct  to  direct  the  jury  to  consider,  whether 
it  had  been  inveated  with  the  eonaent  of  tbe  cfstui 
fUM  trust  manifeated  by  deed.  Cholmtiiy  v.  PosUm, 
6  Law  J.  C.P.  f  18,  a.  6. 5  Bing.  48,  a.  o.  S  M.  &  P. 
1S7. 


(G)  NON-EXECUTIOlf. 

A  power  to  appoint  tbe  proportions  in  whicb 
definite  objecta  are  to  take,  impliedly  includea  a 
gift  to  them  in  default  of  appointment.  Kennedy  v. 
Kingitim,  2  J.  &  W.  431. 

Teatator  gave  a  legacy  to  bis  daughter  for  life, 
with  a  power  to  appoint  tbe  principal,  to  take  effect 
after  her  death ;  and  if  no  appointment,  then  to  A 
and  B.  Tbe  daughter  died  ia  the  lifetime  of  the 
teatator:  Held,  Uiat  A  and  B  took  immediately 
upon  tbe  teats  tor's  death — that  their  intereat  waa 
poatponed  only  for  tbe  aake  of  tbe  daughter — and 
tbat  it  made  no  difference,  that  ahe  might  have 
defeated  tbe  gift  b^  appointment  if  ahe  bad  aur- 
vived  the  testator,  since  A  and  B  were  to  take  if  no 
appointment.    Chettterit  v.  Yeung,  6  Mad.  SO. 


POWER  OF  ATTORNEY. 

A  partner  gave  bis  son  a  power  of  attorney  "  to 
act  on  hia  behalf  in  diasolving  the  paitnerabip,  wiib 
authority  to  appoint  any  other  peraon  aa  be  might 
aee  fit" :  Held,  that  tbia  gave  the  son  power  to  sub- 
mit tbe  accounts  to  arbitration.  Henley  v.  Soper, 
6  Law  J.  K.B.  910,  a.  c.  8  B.  &  C.  16,  a.  c.  8  M.  & 
R.  153. 

It  is  incumbent  on  all  who  deal  with  peraona  pro- 
feaaing  to  act  under  powera  of  attorney,  to  aee  that 
tbe  power  be  aubatantially  followed ;  and  at  their 
own  risk  to  notice  all  tbe  qualificationa  and  reatric- 
tiona  of  tbe  power. 

Accordingly,  a  peraon  going  abroad  executed  a 
power  of  attorney  to  three  persons,  one  of  them 
being  hia  wife,  appointing  them  to  act  aa  well  in 
reaped  of  hia  trade  as  of  bis  private  affaira.  -  By  a 
aubseqoent  power,  executed  while  he  waa  aboard, 
be  authorized  hia  wife  to  act  on  hia  behalf,  giving 
her  very  extenaive  powera  to  sell  and  exchange 
landa,  and  *'  to  accept  such  bills  aa  should  be  drawn 
or  charged  on  him  by  his  agents  or  eerretpondenU,  a$ 
oeeasien  theuld  require"  At  this  time  be  waa  con- 
nected in  extensive  mercantile  buainese  and  joint 
apeculation  with  peraona  reaiding  in  England.  The 
joint  creditora  at  that  time  becoming  urgent,  one  of 
tbe  firm  applied  to  tbe  wife,  who  waa  acting  under 
tbe  power  of  attorney,  to  accept  several  billa  for 
aome  of  the  partnership  debta,  which  ahe  did.  The 
bills  were  drawn  by  the  partner  who  ao  applied,  and 
in  bis  own  name ;  be  waa  at  tbat  time  a  **  correa- 
pondent "  of  tbe  huaband  as  well  aa  a  partner ;  but 
ne  waa  not  a  correapondent  in  reapect  of  thoae  billa, 
nor  did  it  appear  that  he  had  any  authority  to  draw 
them;  nor  that  any  "occasion  required*'  their 
being  accepted,  except  the  fact  that  tbe  creditora 
were  urgent :  Held,  tbat  the  power  of  attorney  did 
not  authorise  the  wife  to  accept  those  bills  ;  aa  they 
would  render  her  huaband  liable  pro  tanto  to  tbe 
partnership  debta;  and,  oonaeqoently,  tbat  the 
bolder  of  one  of  tbe  billa  could  not  recover.  Atwood 
v.  ATttfintfigf ,  6  Law  J.  K.B.  9,  a.  c.  7  B.  &  C.  t78, 
a.  c.  1  M.  &  R.  66, 

A,  baving  an  intereat  in  a  fund,  executea  to  tbe 
tmatee  of  tbe  fund  a  power  of  attorney  to  aue  in 
reapect  of  it,  and  afterwarda  takea  tbe  benefit  of  the 
insolvent  act ;  hia  intereat  in  tbe  fund  is  thereby 
divested  out  of  him,  and  tbe  power  of  attorney  la 
raoaUed.    Dawion  r,  Seiton,  1  Law  J.  Chanc  185. 
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A  power  of  AttonMy  to  iavtitqCp  a  suit  in  the 
name  of  tbe  plaintifi^,  ba?iiig  been  stated  in  the 
bill ;  proof  thereof  not  required  at  the  hearing,  but 
the  Blaster,  before  taking  the  accounts,  pcaved  to 
inquire  into  that  fact     Edney  v,  Jewtll,  6  Mad.  165. 

On  an  attachment  for  not  pajing  monejr  pursiMtnt 
to  an  allocatur :  It  was  holden,  that  service  of  the 
rule  and  allocatur,  without  producing  the  power  of 
attorney  authorizing  the  part^  serving  it  to  receive 
the  money,  was  sufficient.  Bat$  v.  Maillani,  &  B* 
Mo.  44. 


PRACTICE. 

1.  AT  COMMON  LAW. 

(A)  Roles  or« 

(B)  Process. 

(a>  By  Oiighud, 
(6)  By  Bill. 

!e)  BailabU  or  Strviceabte» 
d)  To  whom  directed, 
(e)  Signature. 
(Y)  Service. 
Xg)  Irregularity. 

(C)  Declaration. 

(a)  Filing  aud  Delivering. 

(b)  Notice  of. 

(c)  Striking  out  Cov,nt$. 

(D)  Imparlamoc 

(E)  Pleas. 

(ii)  Tims  for  Pleading* 
(6)  RuU  to  plead. 

(e)  Demand  of  PUa, 
Id)  JamabU  Plaae. 
(«)  Spoeiai  P/eot. 
(/>  Simm  Pleat. 
(g)  Signatures 

(h)  Filiug  and  DaliweriMg. 

(i)  Additig. 

(jk)   WitkdratAng. 

(I)  Striking  ami. 

(m)  Pleaditig  aeveral  Pkat. 

(n)  Putf  Dmrrem  OofUinuanet, 

(o)  Judgment  far  icaui  efa  Plea* 

(F)  Co!is6Lii>*Tiiio  Actions. 

(G)  Makino  op  AMD  Emtcrino  the  Tbsvb. 
(H)  Trial. 

(a)  At  Bin-. 
(6)  Nntieerf. 

(c)  PuUingof. 

(d)  Entering  Catttetfor. 

(f)  Mode  rf  conducting  in  CoM-t, 

(I)  Motions,  Rules,  and  Orders. 
(K)  Particolars  of  Demand. 
(L)  Oyer. 
(M)  Proceedings. 

(a)   Where  tet  aside. 

(6)  Where  stayed, 

i(N)  References  to  the  Mastbr  or  Pro* 
thonotary. 

«.  IN  EQUITY. 
(A)  Bills. 


(c)  Of  Oiemmy. 
(rf)  6f  Revivor.     . 

(e)  Supplemental 

{/)  Amended,. 

(gS  Cro$s. 

(k)  Taken  pro  confesso. 

(i)  FiJiug. 

(k)  Diimiuing. 

(B)  Process. 
(C>  Appbaranc8« 
(P>  Answers. 

(a)  Time  and  Manner  off  ling, 
(k)  Sigmatute. 
(#)  Hata  t^nn*' 

(d)  Snpf^miantaL 
(•)  Sugieitnay.  ^tm^. 
(/)  EramwsMnd  Alttntimm 
Or)  Talang  off  tka  FUa. 
{h)  Rending. 

(E)  Rbplication. 

(P)  Dbmvrrer— [9ee Dehdrrer]. 

(G)  Plba. 

(H)  Motions. 

(I)  Pbtittons. 

(J)  ORDflRS. 

<K)  EXAtaiVJ^TiOMS; 

(L>  IlfTRRROQATORfRS. 

(M)  Depositions. 
(N)  Exhibits. 

{O)  PUBLICATlOlf. 

(P>  CAuftes* 

(a)  Sitting  doutn. 
(k)  Adjourtment  ef. 

(c)  i2«t(orifig  to  the  Paper, 

(Q)  SUBPCENA  TO  REAR  JODOMENT. 

(R)  Decrees. 
?S)  Re-hearings. 
(T)  References. 

(a)  Where  directed. 

[b)  Impertinence  and  Scandal. 
C)  Proceedings. 

[d)  Report. 

(U)  EXCEPTIOM. 
(a)  To  Answer u 
(6)  To  Reports  and  Cettifieatei, 

(V)  Staying  Proobbdibqs. 
(VV)  Costs. 

3.  IN  THE  ECCLESIASTICAL  COURTfi, 

4.  IN  THM  COURTS  OF  ADMIRALTY. 

5.  IN  THE  HOUSE  OF  LORDS. 

6.  IN  CRIMINAL  PROCEEDINGS. 


(a)  tngenevoL 


To  psrpftuaM  Testimony* 


1.  AT  COMMON  LAW. 

(A)  RVLBROF. 

Rules  of  practice  which  encourage  an  ahnae,  vsj 
he    departed   from.      Uarrimn  ▼.  HickardmHt    1 

M'Ciei.  sl  y.  «4a. 

(B^  Process. 

(a)  By  OrigiHal, 

The  Conrt  refused  a  motion  to  Bvpejnede  aa 
original  writ,  on  the  groond  of  its  being  antedilBd 
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M  FMipMC  to  Ui«  day  on  wldoh  tho  aetaal  sotliag 
•ad  deliveiy  of  it  took  pltco.  Roan  t.  GalUf,  S 
Ken.  24.  Chanc. 

A  diUringat  will  not  bo  ^raated  to  compel  u 
•ppeanaoe,  on  an  aifidaTit  anerely  diacloaiog  tho 
OMlaratiooa  of  tko  defondanl'a  wife.  Fnmco  v. 
SUphetiSf  8  TaanL  693,  a.  c.  5  B.  Mo.  23. 

The  dofondaat  aeknowledged  a  debt  to  be  due  to 
tbo  plaintiff,  who  aood  oot  an  original  writ : — Held, 
that  he  might  compel  an  appearance  by  dktringvtt 
although  the  defendant  haa  left  thia  countiy  for 
Ireland,  but  still  continued  to  cany  on  trade  here. 
Hornby  v.  Bowling,  4  Law.  J.  C.P.  147. 

Where  a  dutriHgaa  waa  iaaued  and  aenred  upon 
the  aeerecary  of  the  Bank  of  England,  accompaoied 
by  a  notice,  that  it  waa  for  the  porpoae  of  prevent- 
ing the  traoafer  and  payment  of  stock  and  dividenda 
•taadiog  in  the  name  of  W  W  ;  but  no  bill  had 
been  filed  againat  the  bank  or  W  W,  the  dutrinftu 
was,  under  the  circumstances  of  the  caae,  aet  aside 
with  ooata.  Scoit  t.  Bank  of  England,  2  Y.  &  J. 
327. 

The  Court  allowed  a  writ  of  diilHagaj  to  be  sued 
out  under  the  statute  7  &  8  Geo.  4,  o.  71,  a.  5,  on 
an  affidaTit  of  the  sheriff's  officer,  that  he  could  not 
aerre  the  defendant  personally  at  bis  house ;  that  he 
believed  he  keptoutof  the  way  to  avoid  being  serred ; 
and  that  his  son  told  him  he  had  left  home  fi>r  that 
puipooe.    6  Law  J.  C.P.  136,  a.c.  1  M.  &  P.  557. 

(6)  By  Bill. 

Where  a  bill  of  Bfiddleaez  has  been  issued  upon 
an  afildaTit  of  debt  pn^erly  sworn*  an  oiiice-copy  of 
that  aifidarit  will  wanant  the  issuing  of  a  latitat 
into  any  other  county.  Bmhir  t.  AlLm,  6  Law  J. 
K«B«  38,  a.  c.  7  B»  ft  C«  526,  a.  c.  1  M.  st  R.  232. 

A  latitat  may  be  made  retomable  on  a  general  re- 
turn-day, if  the  day  of  the  week  on  which  it  fells  is 
specified  in  such  latitat.  Archor  w,  Walkor,  3  Law 
J.  K.a  134. 

(c)  BaiUbU  or  Servieeahk* 

Whore  there  are  aeveral  defendants,  the  preeeas 
may  be  bailable  againat  some,  and  senriceable 
against  the  others. 

In  the  Connnon  Pleaa^-Sfiii6(«,  that  if  either  of 
the  writs  are  bailable,  all  the  defendants  should  be 
Bsmed  io  thoM  ttiam  clause  of  the  bailable  writ,  in 
order  to  fix  the  bail. 

Where  bailaUe  process  waa  aued  out  by  the 
plaintiff  on  the  4th  of  May,  returnable  in  one  month 
of  EaatST,  against  W,  in  which  process  W  only  waa 
named,  and  on  which  W  was  arrested,  who  put  in 
and  perfected  bail  in  Eaater  term ;  and,  on  May  tho 
11th,  plaintiff  aued  oat  aerrioeable  process,  in  which 
feur  other  defendanta  were  named ;  but  W  was  ex- 
cepted, returnable  on  the  morrow  of  Ascension ; 
aanaequently  a  declamtioo  as  of  Trini^  term  was 
deliTored  againat  W,  together  with  the  other  four 
defendanta-^The  Court  held,  that  the  declaration 
waa  regular.  Ckrittw  ▼.  WaUtor,  1  Bing.  48,  a.  o. 
f  B.  Mo.  36l 

No  continuance  from  serviceable  to  a  bailable  pro- 
eeoa.    MsUoy  t.  Bocm^  1  Law  J.  C.P.  11. 

Tho  worda  "  Ellenboiougfa  and  Markfaam,"  or 
oUier  non»e8  of  the  chief  clerk  for  the  time  being,  are 
■ot  necessary  to  be  affixed  to  the  cop^  of  aerrice- 
able  process.    Anonyotouo,  5  Law  J.  K.B.  77. 

DffOBST,  1822—1828. 


In  serviceable  process,  the  notice  must  be  to  ap- 
pear upon  the  actual  retum-dsy,  and  not  upon  the 
quarto  dio  poit.    Price  v.  Davit,  1  Y.  &  J.  9. 

(d)  To  whom  direoUd. 

It  aeema  that  if  a  writ  be  directed  to  the  sherifin 
of  Chester  in  the  first  insunce,  instead  of  the 
chamberlain,  and  they  cause  the  psrty  to  be  srrested 
under  it,  he  cannot  apply  to  have  it  aet  aride,  as  the 
sheriffii  are  the  proper  officera  to  execute  the  writ. 
Otbome  v.  Hancock,  5  Law  J.  C.P.  74. 

If  a  writ  be  directed  to  the  aheriff  of  London  in- 
stead of  to  the  sherifis,  the  prooeedinga  thereon  will 
be  set  aside  as  irregular.  Uingh  w,  Kingowood,  9 
Ken.  287. 

The  mayor,  bailiib,  and  burgesses  of  Berwick- 
upon-Tweed,  being  plaintiffa  in  the  suit,  the  writ 
waa  directed  to  the  coroner,  who  was  sworn  to  be 
one  of  the  burgesses.  It  being,  however,  mere  ser- 
viceable process,  the  Court  refused  to  set  it  aside ; 
although  it  was  objected  that  it  ahould  have  been 
directed  to  eliaors  named  by  the.Prothonotary.  Tho 
Mayor,  Bailiffgf  and  Burretus  of  Borwiek-upon* 
Tweed  v.  WiUiam,  3  Law  J.  C.P.  124,  a.  o.  10  B. 
Mo.  266. 

(e)  Signature, 

Notwithatanding  the  old  rules  of  court,  19  Jac.  & 
36  Car.  2,  process  of  tulffHtna  ad  reepondendum  may 
be  iasued  out  of  the  office  of  pleas  in  the  Exchequer, 
without  being  signed  by  an  officer  of  the  king'a  re- 
membrancer.    Taylor  v.  Riley,  9  Piioe,  383. 

(/)  Service. 

The  Court  will  not  set  aaide  a  writ  because  the 
service  is  bad.  Leieetter  t.  Walhrook,  1  Law  J. 
K.B.60. 

The  rule  that  notices  shall  not  be  served  after  ten 
o'olook  at  night,  does  not  extend  to  the  service  of 
prooess.  PrUdie  v.  Cooper,  1  Law  J.  C.P.  8,  a.  c. 
1  Bing.  66  \  8.  p.  Anon.  2  Chit.  357. 

QueBTO — Whether  aervice  of  proceas  and  notice  of 
declaration  filed  conditionally,  served  st  the  same 
time,  is  good  serviced  The  Mayor  and  Burgettoi  of 
Derby  v.  Wheeldon,  9  Price,  150. 

A  latitat  directed  to  the  sheriff  of  Kent  cannot  be 
served  in  the  Cinque  Ports.  Anon,  6  Law  J.  K.B. 
133. 

Where  a  f  mo  mtn««  issues  againat  aeveral  partnera 
who  are  jointly  liable,  but  which  cannot  be  served 
upon  one  partner,  who  is  abroad,  if  a  venire  issue 
against  that  partner,  it  may  be  aerved  at  the  count- 
ing-house of  the  partnership  ;  and,  upon  his  non- 
appearance, a  diMringat  may  be  executed  there. 
Petty  V.  Smith,  2  Y.  &  J.  111. 

The  service  of  a  latitot  will  not  be  aet  aside,  on 

the  ground  that  it  wss  serred  in  a  wrong  county,  m 

the  aboence  of  an  affidavit,  that  the  aervice  vvas  not 

.  on  the  confines  of  the  county  into  which  it  isaued. 

Storer  v.  Rayton,  3  B.  &  C.  158,  a.  o.  4  D.  &  R.  739. 

Where  a  person  called  aeveral  timea  at  the  bouae 
of  another,  in  oider  to  aerre  with  proceas,  but  couia 
not  see  him ;  and  he  afterwards  put  a  letter  into  the 
post-office,  containing  a  copy  of  the  wnt,  •^^  ^J" 
Sresaed  to  the  party  at  his  reaidence,  but  ^\~ 
refuaedtoreceiVe:  Held,  that  thia  was  not  g^  ser- 
vice.    Ridpath  V.  WiUiam*.  4  Law  J.  CF.  13», 
a.o.  3Bing.  443. 
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If  a  party  lefiues  to  receive  •  bill  of  Middleeez, 
putting  it  on  his  sboalden  is  good  seirice ;—  and 
where  the  defendant  was  on  the  next  day  seired 
with  another  copy  and  notice  of  declaration  at  the 
aame  time — it  was  holden  not  irregular,  the  Brat 
serriee  being  good,  and  there  being  an  interral  be- 
tween that  and  notice  of  declaration.  Bell  v.  Fin- 
eent,  7  D.  &  R.  933. 

When  the  copy  of  a  writ  has  been  served  upon 
the  wrong  person »  an  alioi  and  plurUs  may  be  issued 
end  served  upon  the  proper  one.     «  t.  Johtt" 

urn,  1  Law  J.  K.B.  247,  a.  o.  2.  B.  &  C.  95,  a.  c  3 
D.  &  R.  S54,  as  Clarke  v.  Johnson* 

At  the  time  of  the  service  of  non-bailable  process, 
it  is  not  necessary  to  shew  the  originsl  unless  it  is 
demanded ;  but  if  a  sight  of  the  original  is  demanded, 
then  the  service  will  be  irregular  unless  it  is  pro- 
duced, even  if  the  service  be  made  by  the  plaintiff 
himself.  Thomas  v.  Pearee,  2  I^aw  J.  K.B.  153,  a.  c. 
S  B.  &  C.  761,  B.  c.  4  D.  &  R  317. 

The  Court  refused  to  set  aside  the  service  of  pro- 
cess for  irregularity,  where  the  copy  of  it  was 
against  John  Stafford,  and  notice  at  the  foot  to  ap- 
pear calling  the  defendant  "  John  Stratford,  you  are 
served,"  &c.    Wilson  v.  Stafford,  t  Chit  355. 

Where  a  defendant  is  in  the  King's  Bench  prison, 
and  cannot  be  served  personally  with  process,  on  ac- 
count of  the  interference  of  one  of  the  o£Bcera  of  that 
prison,  the  filacer  ia  not  bound  to  enter  an  appear- 
ance, unless  an  affidavit  of  such  service  is  produced ; 
as  the  remedy,  if  any,  ia  against  the  officer  of  thst 
prison  for  obstructing  the  service  of  the  process. 
Pigeon  V.  Brucf ,  8  Taunt.  410,  s.  o.  2  B.  Mo.  46%, 

(g")  Irregularity, 

A  writ  issuing  before  the  affidavit  to  hold  to  bail 
has  been  filed,  is  irregular.  Hawkins  v.  Batkeroille, 
%  Ken.  374. 

The  iaauing  of  a  writ  is  matter  of  record  in  the 
court  from  which  it  issues.  Whitmore  v.  Rooke,  1 
1  Ken.  345,  s.  c.  Sayer,  f  99. 

Neither  the  date  of  the  Engliah  notice  being  in 
figures,  nor  the  writ  signed  by  proper  clerks,  or 
king's  title  in  a  writ,  is  material.  Anon,  t  Chit. 
356. 

It  is  not  essential  that  sn  old  copy  of  a  writ  should 
bear  the  proper  names  of  clerks.   Anon.  2  Chit  239. 

The  Court  refused  to  set  a  side  a  writ,  because  the 
blank  for  the  name  of  the  defendant  in  the  ae  etiam 
part  had  not  been  filled  up.  Jolmson's  ease,  1  Law 
J.  K.B.  86. 

If  the  Court  see  an  error  in  a  writ,  which  is  merely 
a  slip  of  the  clerk's  in  filling  it  up,  they  will  rather 
amend  it  than  grant  a  rule  to  quaah  it.  Anou»  1 
Law  J.  K.B.  114. 

A  writ  may  be  altered  and  re-sealed  any  day  be- 
fore its  return,  and  the  same  thing  may  be  repeated 
several  timea  until  a  whole  term  has  elapsed  from 
the  teste,  Durdon  v.  Hammond,  1  Law  J.  K.B.  34, 
a.  c.  2  D.  &  R.  211,  s.  c.  1  B.  &  C.  111. 

The  Court  would  not  quash  a  writ  because  it  was 
made  returnable  in  the  third  instead  of  the  fourth 
year  of  the  reign  of  Geo.  4.  Smith's  ease,  1  Law  J. 
K.B.  15J. 

It  is  no  objection  to  a  testatum  capias,  that  it  waa 
teated  before  the  original  capias  was  returoable: 
and  where  the  affidavit  of  oebt  was  sworn,  and 
frtecipe  filed  with  the  filacer  for  the  county  into 


which  the  eaptae  issued,  and  the  defendant 
arreated  on  a  testatum  iasued  into  another  county : 
Held,  that  it  waa  not  necesaary  to  file  the  affidavit 
with  the  filacer  for  the  latter  county.  Martin  v. 
Bidgood,  5  Law  J.  C.P.  65,  s.  c.  4  Bing.  63. 

A  term  must  not  intervene  between  the  return  of 
a  bill  of  Middlesex,  and  the  issuing  of  an  alias ;  nor 
between  the  return  of  an  alias,  and  the  iaauing  of  a 
pluries,  Willett  v.  Areher,  6  Law  J.  K.B.  28,  a.  c 
1M.&R.317. 

The  defendsnt  was  arreated  on  a  capias,  return- 
able on  a  day  certain,  instead  of  a  general  retam 
day,  and  gave  a  bail-bond  to  theaberiff :  The  Court 
refused  to  allow  the  writ  to  be  amended,  except  on 
the  terms  of  the  bail  being  discharged  on  the  de- 
fendant's entering  a  common  appearance.  Johnson 
V.  DobeU,  6  Law  J.  C.P.  11,  a.  c.  1  M.  &  P.  28. 

Where  a  writ  has  a  wrong  return,  it  will  not  be 
aided  by  a  correct  day  being  mentioned  in  the 
notice  to  appear.    Anon.  2  Chit.  356. 

Where  expense  has  been  incurred  by  a  party  en- 
deavouring to  quash  a  writ  for  irregularity,  and  it 
appears  that  the  irregularity  waa  not  in  the  writ,  but 
in  the  aervice  only, — the  Court  will  diaoharge  tha 
rule  with  coats.    Huggett  v.  Parkin,  1  Bing.  65. 

Aa  the  atatute  makea  the  procesa  on  which  the 
attorney's  name  and  date  are  not  indoned  aboolntely 
void,  it  ia  no  objection  to  a  motbn  to  set  it  aaide, 
that  it  might  have  been  made  eaiUer.  Mitilctt  v. 
Alexander,  2  Chit.  239. 

A  motion  to  set  aside  a  capias,  on  account  of  the 
attorney 'a  name  not  being  indorsed  thereon,  aa 
required  by  2  Geo.  2,  c.  23,  s.  22,  must  be  made 
without  delay.    Lowe  v.  Lowe,  1  Law  J.  C.P.  26. 

Application  to  aet  aaide  proeeaa  iasued  in  vacation, 
most  be  made  within  the  first  four  days  of  term,  for 
mere  technical  objections.  Steel*  v.  Morgan,  8  D. 
&R.450. 

If  an  attorney  undertakea  to  appear,  it  waivea  tba 
irregularity  of  a  wrong  name  in  the  prooeas.  Lowes 
V.  Clarke,  2  Chit  240. 

An  irregularity  in  the  notice  to  appear,  aobjoined 
to  a  capias,  and  also  in  the  service  of  it,  is  waived 
by  a  request  toatay  proceedinga.  Rawes  v.  Knight, 
lLawJ.C.P.ll,s.o.l  Bing.l32,s.c7B.Mo.46l. 
If  the  return-day  in  a  bill  of  Bbddleaez  be  in- 
correct, the  irregularity  ia  cored  by  taking  the 
declaration  out  of  the  office.  Crowthar  v.  fir«tt,  3 
Law  J.  K.B.  107. 

A  rule  to  ahew  cause  why  the  service  of  a  writ 
ahould  not  be  aet  aaide  for  irregularity  in  being 
served  in  a  city  locally  vrithin  a  county,  where  it 
was  directed  to  the  sheriff  of  that  county,  was  dis- 
charged with  costs,  as  it  appeared  the  defendsnt 
hsd  paid  the  debt  and  part  of  the  coats ;  aa  such  an 
irregularity  may  be  waived  by  the  conduct  of  the 
defendant     Motiday  v.  Soar,  11  Price,  122. 

Irreffttlarity  in  the  aervice  of  a  writ  ia  cured  by 
the  defendant  promiaiag  to  pay  the  debt  and  costs. 
Lloyd  V.  Hawkyard,  6  Law  J.  K.B.  28,  s.  c.  1  M. 
&  R.  320. 

Although  process  ia  irregular  in  consequence  of  a 
variance  between  the  return  of  the  writ  and  the 
day  in  the  notice  to  appear,  yet  it  cannot  be  taken 
advantage  of  after  plaintiff -haa  filed  common  bail 
and  declaration.  Hompay  v.  Kenning,  2  Chit  236. . 
Where  a  party  held  to  bail  obtains  time  to  put  ia 
bail  to  the  action,  he  cannot  afterwards  object  to  the 
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writ  for  irregularity.    JIfoort  ▼.  Stoekwell,  6B.  &  C. 
76,  B.  c.  9  D.  &  R.  1. 

(C)  Declaration. 
(a)  Filing  and  Delivery. 

On  prooen  retainable  on  the  last  retuni  of  tbe 
term,  the  plaintiff  is  not  entitled  to  deliver  a  decla- 
ration de  bene  e«te.  Key  v.  Brown,  1  Law  J.  K.B. 
19«,  8.  0. 1  B.  &  C.  658. 

If  noD'bailable  process  be  returnable  on  the  last 
general  return  of  the  term,  tbe  plaintiff  cannot  de- 
clare de  bene  ene,  Wilton  ▼.  George,  5  B.  &  C.  455, 
B.  c8  D.  &R.1S5. 

The  rule  of  Hilary,  60  Geo.  3,  enabling  the 
plaintiff  to  delirer  or  file  his  declaration  two  days 
exclusively  before  the  end  of  the  term,  instead  of 
foar,  leaves  the  time  of  tbe  return  as  it  was  before, 
and  does  not  therefore  extend  to  the  filing  a  decla- 
ration, where  the  writ  is  not  returnable  before  the 
lastretam  of  the  term.  Mock  v.  Southall,  M'Clel.  659. 

Where  the  defendant  had  applied  to  the  Court  for 
the  relief  of  Insolvent  Debtors,  for  his  dischaige 
generally,  and  that  Court  remanded  bim — The  Court 
of  Exchequer  refused  a  motion  for  a  writ  of  tuper* 
tedeat  to  discharge  him  as  to  the  action,  made  on 
the  groond  that  the  plaintiff  had  not  delivered  a 
declaration  to  the  defendant  within  two  terms  after 
the  return  of  the  process.  OarHck  t.  BeUlinger,  10 
Prioe^l24. 

(6)  Notice  cf. 

It  is  not  neesBsary  that  the  notiee  of  a  declaration 
should  bear  any  date.   Anon,  t  Chit.  t38. 

It  is  material  that  the  notiee  of  declaration  should 
state  the  amount  of  the  damages  mentioned  in  the 
declaration. 

The  damages  had  been  omitted  in  the  notice  of 
declaration,  and  interlocutory  judgment  had  been 
signed.  The  defendant  paid  the  debt,  and  the  Court 
would  not  set  aside  the  judgment,  but  ordered  a 
9tei  ffroeestut  to  be  entered.  Kilham  v.  Dunlap,  1 
Law  J.K.B.19a 

The  Court  have  no  power  to  order  that  service 
of  notice  of  declaration,  by  leaving  the  same  at  the 
defendant^  Uut  place  of  residence  (he  not,  after 
diligent  search,  being  to  be  found),  and  aflSzing  a 
copy  in  the  Prothonotary's  office,  shall  be  deemed 
good  service.  Shaw  v.  Barratt,  1  Law  J.  C.P.  66. 

Fixing  a  notiee  of  declaration  in  the  Prothono- 
tary'a  office,  is  not  good  service,  slthough  it  is 
sworn  that  the  defendant  has  no  fixed  place  of  abode, 
and  that  he  could  not  be  found.  Kemp  v.  Powell,  8 
B.  Mo.  273. 

Service  of  notice  of  declaration,  at  a  house  to 
which  the  defendant  had  referred  the  plaintiff's 
attorney  to  call,  but  which  was  not  his  place  of 
residence,  is  not  sufficient ;  and  the  Court  set  aside 
the  declaration  and  subsequent  proceedings,  on  the 
terms  of  the  defendant's  attorney  undertaking  to 
appear  for  bim,  and  defend  tbe  action.  Hyde  y. 
Wombwell,  5  Law  J.  C.P.  20. 

Notice  of  declaration  may  be  given  on  the  return 
day,  within  any  short  interval,  as  «.  g,  a  quarter  of 
an  hour  after  tiie  writ  is  served.  Archer  v.  Walker, 
S  Law  J.  K.B.  194. 

Where  notice  was  served  of  declaration,  indorsed 
to  plead  in  four  daya,  and  tbo  declaration  was  filed 


conditonally :  Held,  that  it  was  no  ground  for  treating 
it  aa  a  nullity,  as  it  was  the  defendant's  duty  to 
search  the  office.  Watkins  v.  WooUey,  8  Taunt.  644, 
a.  c.  2  B.  Mo.  719. 

(c)  StriJdng  out  Counts. 

The  Court  will  not  strike  out  superfluous  counts 
after  they  are  engrossed.  Thomas  v.  Jackson,  2 
Bing.  45S,  s.  c.  10  B.  Mo.  425. 

In  an  action  by  an  attorney  for  his  fees,  tbe 
declaration  cootamed,  besides  the  usual  money 
counts,  the  indebitatus  and  quantum  meruit  counts, 
for  work  and  labour  as  an  attorney,  two  similar 
counts  for  work  and  labour  generally:  Held,  that 
some  of  tbe  counts  were  superfluous,  and  reference 
ordered  to  tbe  Master  to  strike  out  the  latter  counts. 
Gabell  V.  Shaw,  2  Chit.  299. 

A  declaration  in  assumpsit  contained  counts  for 
work  and  labour  as  an  attorney,  and  for  work  and 
labour  generally,  and  all  the  money  counts :  The 
Court  refused  to  strike  any  of  them  out  as  being 
unnecessary.  Brindley  v.  Dennett,  S  Law  J.  C.P. 
247,  8.  c.  2  Bing.  184,  s.  e.  9  B.  Mo.  358. 

Four  counts  for  work  and  labour  not  allowed, 
though  two  of  them  were  special.  Frastr  y.  Shaw, 
4  Law  J.  K.B.  58,  s.  c.  7  D.  &  R.  383. 

Tbe  Court  will  not  order  counts  in  slander  to  bo 
struck  out  as  unnecessaiy  or  superfluous,  where 
they  were  introduced  in  a  colloquium  with  several 
persons,  as  in  some  counts  it  was  necessary  to  set 
out  the  names  of  the  persons  to  whom  the  words 
were  spoken,  and  to  omit  them  in  others;  and  a 
plaintiff  is  not  to  be  confined  to  one  puticular 
statement  of  the  words  spoken.  Nelson  v.  Griffith, 
3  Law  J.  C.P.  55,  s.  o.  2  Bing.  412, «.  c.  9  B.  Mo.  785, 

On  motion  to  strike  out,  as  unnecessary,  a  count 
for  interest,  in  an  action  on  a  bill  of  exchange,  the 
declaration  containing,  besides  counts  on  the  bill, 
the  common  money  counts— the  Court  refused  the 
rule.  Thomas  y*  Hanscombe,  1  Bing.  28l>  s.  o«  8  B. 
Mo.  243. 

(D)  Imparlance. 

If  a  declaration  be  amended  in  vacation,  but  not 
delivered  until  after  the  essoign  day  of  the  ensuing 
term,  tbe  defendant  is  not  entitled  to  an  imparlance, 
as  it  cannot  be  considered  as  a  new  declaration. 
Afum.  5  Law  J.  C.P.  77. 

A  special  imparlance  is  only  granted  where- the 
refusal  of  it  would  create  injustice*  Crooks  y.  Peat, 
2  Chit.  214. 

(£)  Pleas. 

(a)  Time  for  Pleading. 

A  defendant,  sued  by  bill,  had  a  rule  to  plead 
"  until  two  daya  before  the  essoign  day  of  the  term ;" 
the  essoign  day  of  the  term  fell  on  a  Monday,  and 
defendant  not  having  pleaded  on  the  Saturday,  the 
plaintiff  signed  judgment  as  for  want  of  plea :  Held, 
that  the  judgment  was  regularly  signed.  Buekmaster 
V.  Mackmahon,  2  D.  &  R.  538. 

Where  time  toplead  has  been  given  under  a  judge's 

order,  such  time  is  reckoned  from  the  expiration  of 

the  rule  to  plead,  and  not  from  the  period  the  order 

.  is  dated.     Aspinal  v.  SmUh,  8  Taunt  592,  s.  o.  2 

B.  Mo.  655. 

A  defendant  in  custody  is,  socording  to  the  statute 
4  &  5  W.  and  M.  o.  41,  bound  to  plead  within 
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eigbt  dajs  afttr  the  daUvenr  of  th«  dMluAtioB. 
D^EgmiU  r.  WaUin,  2  Law  J.  C.P.  19. 

A  defendtnt  who  obtaina  a  rule  to  aet  aaida  the 
plaintiff's  proceedinga,  and  to  ataj  further  proeeed- 
inga  in  the  mean  time,  is  not  entitled,  on  that  rule 
being  diacharged,  to  all  the  time  which  he  bad  to 
•pare,  when  he  obtained  the  rule.  On  that  rule  be- 
ing discharged,  be  must  take  the  next  atep  incumbent 
upon  him  with  all  poaaible  diligence,  and  without 
aaj  reference  to  the  former  time  which  he  bad  to 
spare.  St.  Hanlair9  r,  Byam,  4  Law  J.  K.B.  79, 
s.  c.  4  B.  &  C.  970,  s.  c.  7  D.  &  R.  458. 

If  pending  a  demurrer  which  ia  OTemiled,  the 
time  allowed  hy  the  rules  of  court  for  pleading  ez- 
pires,  the  Court  will  grant  further  time  to  plead. 
J>tincff»  ▼.  the  ManehetOr  Water'Wcrks  Company,  8 
Price  698. 

When  further  tisM  is  given  to  re^7>  ^^  iMt  day 
is  not  exeiusioi  of  tbe  time  giren.  TheebM  r.  Far' 
fuhanon,  1  Law  J.  K.B.  30. 

(b)  RuUtopUod, 

Where  jodgment  waa  signed  aa  for  want  of  • 
plea,  in  consequence  of  tbe  rule  to  plead  seysral 
mattera  having  been  incorrectly^  entitled  C  «.  W»  in- 
stead of  C  V.  W  and  Others*  tbe  Court  set  it  aside 
without  costs.  Chnatie  r.  Walker,  1  Law  J.  C.P. 
45,  a.  c.  1  Bing.  187. 

Where  a  declaration  baa  been  amended  in  the 
same  term  as  deUveied,  though  after  a  rule  to  plead, 
it  is  unneceasary  to  give  a  fresh  rule ;  but  if  it  is 
amended  in  a  aubaequent  term,  such  new  rule  must 
be  given.     Barrv  v.  Rodney,  2  Chit.  839. 

A  summons  ror  time  to'  plead,  upon  which  the 
plaintiff'a  attoraey  baa  indoraed  a  conaent,  virtually 
dispenses  with  Uie  necessity  of  the  plaintiff  giving 
a  role  to  plead ;  because,  although  in  strictness  the 
order  for  time,  and  not  the  aummona,  diapenses 
with  tbe  necessity,  yet  the  defendant  cannot  be 
flowed  to  take  advantage  of  his  own  wrong,  in  not 
having  drawn  up  tbe  order.  Spencer  v.  Cook,  6 
Law  J.  K.B.  191. 

(e)  Demand  of  Plea, 

It  is  necessary  to  make  a  demand  of  a  plea  in  all 
oases  before  signing  interlocutory  judgment,  except 
where  the  defendant  ia  in  ooatody  of  tbe  sheriff  in 
another  suit,  and  the  plaintiff  haa  declared  against 
him  aa  being  in  that  custody.  Remmington  v.  Jokn- 
ton,  «  Law  J.  K.B.  170,  a.  c.  2  B.  &  C.  803. 

Where  a  declaration  ia  filed  in  pursuance,  of  the 
12  Geo.  1,  c.  29,  a  demand  of  plea  is  unnecessary. 
Free  v.  Maaon,  5  B.  &  C.  763. 

(d)  Ittnable  PUai. 

A  defendant  cannot  put  in  a  apecial  demuiver 
when  under  terms  to  plead  issuably.  Biiek  v.  Dy- 
moke,  2  Law  J.  C.P.  29,  s.  c.  1  Bing.  379,  s.  c.  8 
B.  Mo.  427. 

A  judge,  in  vacation,  may  order  a  defendant  to 
plead  auch  a  plea  as  be  will  abide  by.  Foeter  v* 
Snow,  2  Ken.  483,  s.  c.  2  Burr.  781. 

If  a  defendant  be  under  terms  of  pleading  issuably, 
he  cannot  demur  epeeially  to  the  replication.  Saw* 
teU  V.  GiUard,  3  Law  J.  K.B.  108,  s.c.  5  D.  &  R.  6?0. 

llie  defendant,  being  under  terms  so  to  do,  pleaded 
issuably.  The  plaintiff  replied  and  gave  notice  of 
trisL    The  defendant  nttoned  tbe  isiuf  and  d** 


nmrred  to  the  replication ;  and  the  plaintiff  mgaad 
judgment,  which  judgment  waa  aftenrards  aet  ande 
by  an  order  of  a  Judge  at  chamben :  The  Court 
supported  the  order,  on  tbe  ground,  that  tbe  order  to 
plead  issuably  is  not  meant  to  affect  any  aubaequent 
stage  of  the  cause.  Bettt  v.  Applegarth,  5  Law  J. 
C  J.  169,  s.  0.  4  Bing.  267. 

(0  Special  Pleas. 

A  defendant  must  abew  full,  reasonable,  and 
ample  cause  to  induce  tbe  Court  to  permit  him  to 
withdraw  a  general  demurrer,  and  plead  speeiaUy. 
Elwortky  v.  Cowell,  6  B.  Mo.  495. 

In  assumpsit,  on  an  account  stated,  the  Court  re- 
fused to  give  the  defendant  leave  to  plead  apedally, 
that  tbe  money  therein  mentioned  waa  due  only  tor 
differencea  on  atock-jobbing  transaetioas,  aa  that 
fact  might  be  given  in  evidence  under  the  general 
issue.  Rouett  v.  King,  6  Law  J.  C.P.  247,  s.  o.  1 
M.  &  P.  145. 

(/)  Sham  Pleae. 
[See  Hopkinton  v.  TaJumrdin,  3  Chit.  303.] 

Where  a  palpable  aham  plea  is  pleaded,  the  plsin- 
tiff  msy  sign  judgment  aa  for  want  of  a  plea.  BeU 
V.  Alexander,  6  M.  &  S.  133. 

The  Court  will  not  reqaite  a  defendant  to  Terify 
bis  plea,  oor  call  on  the  attorney  to  asy  by  whose 
antbority  he  haa  put  a  sham  plea  on  the  record. 
Mermgton  v.  Becket,  1  Law  J.  K.B.  246,  a.  c  2  B. 
&  C.  81,  s.  c.  3  D.  &  R.  231. 

Where  a  defendant  has  framed  a  special  sham 
plea,  so  as  to  compel  the  plaintiff's  attcnney  to  ooa- 
sult  counsel,  the  Court  will  permit  judgment  to  be 
signed  aa  for  want  of  a  plea,  and  order  the  defendant 
or  his  attorney  to  pay  the  coats.  ShadtoeU  v.  Ber^ 
thoud,  2  Chit.  335. 

Where  a  plea  to  a  declaration  for  nse  and  occu- 
pation atated  *  *  that  after  the  cause  of  action  acoraed, 
and  before  tbe  exhibiting  of  the  plaintiff  *a  biD,  the 
defendant  delivered  to  the  plaintiff  certain  gooda  in 
astisfaction  of  tbe  promises  in  tbe  dedsratioo,  which 
the  plaintiff  accepted  in  satisfaction;"  upon  this 
plea  appearing  to  oe  wholly  false,  the  Court  treated 
It  aa  a  nullity,  and  allowed  the  plaintiff  to  aign  judg- 
ment. Ricktey  v.  Pnrnit,  1  B.  &  C.  268,  a.  e.  2  D. 
&  R.  661. 

The  defendant  pleaded  in  bar  the  delivery  of  a 
quantity  of  wine  to  tbe  plaintiffs  in  aariafactioa. 
'The  Court  refused  to  allow  the  latter  to  aign  judg- 
ment aa  for  want  of  a  plea,  although  it  was  swon 
to  be  falae,  and  pleaded  for  delay.  SanCfc  r.  Badt^ 
well,  6  Law  J.  C.P.  89,  a.  e.  4  Bing.  512,  s.  c  1 
M.  &  P.  338. 

Pleading  a  aham  plea  rsndera  tbe  solicitor  liable 
to  oosts.     Aubrey  v.  Aiptnall,  I  Jac.  441. 

To  a  declaration  in  assumpsit,  containing  a  ceont 
on  a  bill  for  857L  lOt.,  with  a  count  for  gMda  sold, 
and  the  usual  money  counts,  the  defendant  pleaded, 
as  to  the  second  ana  subsequent  counts,  except  aa  Is 
the  sum  of  857/.  lOf.,  non-assumpsit ;  and  as  to  the 
said  sum  of  857/.  lOi.,  that,  after  making  of  tbe  pro- 
mises, and  before  tbe  commencement  of  the  suit,  be 
drew  a  bill  on  F  L  &  Co.  for  that  aum,  and  indoised 
it  to  tbe  plaintiffs,  to  whom  tbe  defendant  waa  still 
liable  on  it;  and,  as  to  the  promise  in  tbe  first  eonnt 
mentioned,  that  before  the  said  bill  beesBO  due,  the 
platDtifia  indoned  it  to  third  psfsons,  to  whom  the 
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d«feada»t  wm  atill  liable.  On  an  nffidaTit  that  the 
plaa  was  falae,  tba  Court  ordered  it  to  be  atmck 
out,  unless  the  defendant  would  consent  to  withdraw 
it»  and  ondertake  to  plead  issnably  within  two  days, 
aoMl  to  take  short  notice  of  trial  for  the  Sittinga  after 
the  term.  JanMi  t.  Studd,  6  Law  J.  CP.  1^,  s.  a 
1 M.  &  P.  643,  a.  c.  4  Bing.  663. 

Where  defendant,  after  haring  pleaded  a  ahan 
plea,  demnrred  Co  plaintiff's  replication  for  the  pur- 
pose of  gaining  time,  and  the  plaintiff  obtained  a 
%  role  for  a  coneiUum,  without  previonslv  giving  a 
four-day  rule  to  bring  in  the  demnrrer-book, — ^the 
Court  refused  to  set  aside  the  rule  for  the  eoneilium, 
UanuM  y.  Riehardion,  1  M*CleL  &  Y.  246. 

(g)  SigfuUurg* 

The  aignatnre  of  eounsel  to  a  plea  mnst  distinotlj 
appear,  as  well  at  the  foot  thereof  as  ia  the  role  to 
plead.     Grmnt  ▼. ,  S  Chit.  319. 

(&)  Filing  and  DtUvery^ 

The  defendant  has  the  whole  of  the  morning  of 
the  fifth  daj  of  term  to  file  his  plea  to  a  dedsration 
deliyered  before  the  easoign  day  of  the  tenn.  Dun- 
eon  w,  Carlton,  9  Law  J.  K.B.  173. 
,  The  defendaot  must  delirer  the  plea  oipUna  ad^ 
wuMiUmU,  and  if  filed  it  ia  a  nulli^.  Ktnt  t.  Mnk, 
t  Chit  t95. 

(i)  Adding^ 

A  defendant  cannot  add  pleaain  an  action  of  ooto- 
naat,  after  the  plaintiff  baa  obtained  judgment  on 
demurrer,  after  aigoment  on  aome  of  the  pleaa  wbich 
had  been  originally  filed.  Munrnngt  r.  LmmMi,  5 
Law  J.  CP.  50. 

(k)  Withdrawing. 

The  Court  will  permit  a  plea,  put  in  for  delay,  to 
be  withdrawn  upon  an  affidavit  of  merits.  FoUtr  ▼. 
Snow,  S  Ken.  483. 

(0  Striking  out, 

A  defendant  must  produce  a  certified  copy  of  the 
record  of  conviction,  and  prove  the  identity  of  the 
party  convicted,  on  a  motion  to  atrike  out  the  plea 
of  the  general  issue,  and  file  a  plea  that  the  plaintiff 
was  convicted  of  felony.  Croktr  ▼•  Sivtwrighi,  S 
ChiU400. 

(m)  PUading  Mvoral  PUau 

Where  the  neceaait^  of  introducinpf  particular 
special  pleas  is  doubtful,  the  Court  will  not  refer 
them  to  the  Prothonotary  to  determine  whether  they 
ought  not  to  be  struck  out  as  irrelevant.  Triekoy  r. 
Yeandell,  1  Law  J.  CP.  9,  a.  c.  1  Bing.  66,  s.  c.  7 
B.  Mo.  357. 

The  Court  will  not  allow  pleas  which  appear  to 
be  inconsistent,  to  be  pleaded  together,  nnless  it  be 
shewn  that  they  are  neoeaaary  at  the  time  the  rule 
to  plead  several  mattera  is  moved.  Shaw  v.  RutmU, 
4  Law  J.  CP.  194, 

In  an  action  on  a  lease,  at  the  suit  of  the  rever- 
sioner againat  the  aasigneea  of  a  bankrupt  leasee,  for 
non-payment  of  rent  and  injury  to  the  reveraion, 
the  Uoort  refused  to  allow  the  defendanta  to  plead 
the  general  isane,and  also  that  the  premises  did  not 
eone  to  them  by  assignment.  WhaU  t.  Ltnnyt  6 
LawJ.CP.  196,s.G.5Bing,lf,s.e.fM.&F.19. 


Qucre— whether  on  an  informatioB  in  the  nature 
of  a  quo  waxroMto  for  exercising  an  office  not  corpo- 
rate, a  party  may  plead  several  matters.  Res  y. 
Highmoro,  5  B.  &  A.  771. 

Where,  in  an  action  on  a  policy  of  insonnce  for 
a  lifo,  the  defendant  applied  to  plead  aeveral  mat- 
ters ;— one  of  which  was,  that  the  policy  waa  not 
wider  seal :  The  Court  would  not  allow  it,  on  the 
ground  that  the  party  should  not  be  pot  to  strict 
proof  of  such  an  instrument.  Wold  v.  Footer,  5  Law 
J.  CP.  13. 

The  Court  will  require,  on  a  motion  for  leaTe  to 
plead  double,  that  the  aabetanoe  of  the  proposed 
pleaa^  aUted.  Smith  r.  BaokwoU,  6  Law  J.  CP. 
89,  a.  c  4  Bing.  bit,  s.  o.  1  M.  &  P.  338. 

(n)  Puit  darrein  contimtaHeo, 

Motion  to  plead  puio  darrein  eontimmanco,  mat- 
ten  of  defence,  which  had  arisen  eight  terms  since 
tiie  original  plea  waa  pleaded.  No  issue  had  been 
jdned  thereon,  or  step  taken  by  the  plaintiff  since. 
The  Court  aaffered  defendant  to  plead  them  nunc 
pro  tune,  as  of  the  last  continuance,  on  payment  of 
the  costs  incurred  since  the  intervening  of  the  second 
continuance.    Anon,  3  Law  J.  K.B.  ttS. 

At  Nisi  Prins,  a  plea  of  puis  darrein  eontinuanoo 
may  be  put  in  on  paper.  Myert  r,  Taylor,  se  C  & 
P.306,  S.C  1  R.&  M.404.  [Abbott] 

(2u«re— Whether,  1st,  a  plea  of  plaintiff'a  bank- 
fupt<^  atnce  last  oontinoasce  ia  a  dilatory  plea,  or  a 
plea  in  bar  ;  and,  fd,  whether  it  ahould  not  aet  oat 
proceedinga  in  the  bankraptcy  specially,  and  that 
the  plaintiff  was  a  trader.  Hartley  ▼.  Dixon,  t 
Chit  561. 

A  plea  puit  darrein  oontitmanoe  of  a  release,  by 
one  of  the  lessors  of  the  plaintiff,  ia  bad  on  general 
demurrer,  and  the  Court  would  not  give  leave  to 
amend.     Doe  d.  Byne  v.  Brewer,  t  Chit.  323. 

An  affidavit  to  verily  a  plea  puit  darrnn  cantinu" 
anee,  at  the  Assises,  sworn  at  the  assise  town  on 
the  commission-day  of  the  Assises,  before  a  com- 
miaaioner  for  taking  affidavita,  is  not  rood  :  it  should 
be  sworn  before  one  of  the  Judges  of  Assise ;  how- 
ever, the|Judge  atN.  P.  will  allow  it  to  be  re-swom 
before  him.  Bartlett  ▼.  Loighton,  3  C  &  P.  408. 
[Park] 

In  an  action,  which  had  been  aet  down  for  trial 
in  the  term  aa  undefended,  and  poatponed  on  the 
condition  of  giving  judgment  of  (he  term,  a  plea  pub 
darrein  eontinuanee  of  the  defendant's  bankruptey 
aad  certificate  (the  certificate  having  been  obtained 
aince  the  term)  is  admissible.  Whitmore  v.  Bantoek, 
1  M.  &  M.  1«8.  [Tenterden] 

If  one  of  two  defendaota  plead  bankruptcy  puu 
darrein  eontinuanee,  the  platntiffoannot,at  Nisi  Frios, 
confess  this  plea  to  be  true,  aad  go  on  with  the  case 
aa  to  the  other  defendant  Patcall  r,  Hortky,  3 
C  &  P.  37  f,  [Tenterden] 

(o)  Judgment  for  want  of  a  Plea, 

A  miatake  of  the  defendant'a  chriatian  name  in 
the  beginning  of  hia  plea,  does  not  entitle  the  plain- 
tiff to  treat  it  as  a  nullity,  and  sign  judgment  for 
want  of  a  plea.  Anon.  4  Law  J.  K.B.  76,  a.  c.  7 
D.&R.  Ml. 

Where  prior  to  the  defendant's  perfecting  his  bail, 
the  plaintiff  delivered  a  declaration  do  bene  eaoe,  wi^ 
a  demand  of  plea,  to  which  the  defendant  pleaded 
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in  abvtemeiit,  ind  the  plaintiff  signed  indgment,  the 
Court  held  tiie  judgment  to  be  regular.  Saundtn 
T.  Owen,  2  D.  &  R.  25f . 

Where  the  plaintiff  demanded  a  plea  before  ap- 
pearance, or  the  time  for  appearing  had  expired,  and 
signed  judgment  for  want  of  a  plea,  the  Court  set 
it  aside.    Afarftn  ▼.  Mahontf,  5  D.  &  R.  609. 

Id terlocutorj  judgment  for  want  of  a  plea,  may 
be  signed  of  a  term  subsequent  to  the  rule  to  plead 
given.    Anon,  S  Law  J.  K.B.  174. 

Where  a  defendant  in  a  country  cause  appeared, 
on  the  11th  of  November,  to  process  returnable  on 
the  3rd,  and  filed  a  plea  in  abatement  on  the  16th, 
on  a  rule  to  shew  cause  why  judgment  sigdid  for 
want  of  a  plea  should  not  be  set  aside,  the  Court 
made  the  rule  absolute,  but  refused  costs.  Kirby  v. 
Hunt,  13  Price,  178. 

After  a  judge's  order  directing  the  defendant  to 
plead  within  a  given  time,  if  no  plea  is  pleaded  within 
that  time,  the  plaintiff  may  sign  judgment  without 
giving  a  rule  to  plead.  Jvioi  r.  Spratley,  3  Law  J. 
K.B.  U9,  s.  c.  4  B.  &  C.  386,  s.  c.  6  D.  &  R.  390. 

(F)  Consolidating  Actions. 

A  conitoUdstion  rule  having  been  entered  into  by' 
several  underwriters,  to  abide  by  the  determination 
of  the  Court  on  a  point  reseryed,  as  to  whether 
notice  of  abandonment  had  been  giyen  in  due  time : 
The  Court  refused  to  grant  permission  for  opening 
the  rule,  on  an  affidavit,  atating  that  the  owner  had 
received  letters  from  the  oaptain  abroad,  informing 
him  of  the  loss  and  sale  of  the  ship  before  the 
arrival  of  the  latter  in  L ;  as  notice  should  have 
been  given  to  the  plaintiff  to  produce  the  letters  st 
the  time,  or  they  should,  at  leaat,  have  been  adverted 
to  by  affidavits  when  the  motion  was  made  to  the 
Court  on  the  point  reserved.  Read  y.  Itaaet,  6  B. 
Mo.  437. 

If  a  party  sue  on  a  bill,  and,  after  the  action  is 
commenced,  another  bill,  accepted  b^  the  same  de- 
fefliant,  of  which  he  is  the  holder,  is  dishonoured, 
and  he  bring  a  second  action  on  that — a  judge  at 
chambers  would,  on  application  being  made,  direct 
the  two  actions  to  be  consolidated.  Oldenhaw  y. 
TregwU;  Same  y.  Same,SC,  &  P.  58.  [Tenterden] 

(G)  Making  dp  and  Entbrino  the  Issue. 

Where  the  Vice  Chancellor  haa  directed  an  issue, 
the  defendant  may  carry  the  record  down  to  trial  if 
the  plaintiff  endeavours  to  delsy  it  Baetett  y.  Of- 
6arR«,  5  B.  Mo.  473. 

(H)  Trial. 

(a)  At  Bar, 

The  Crown  cannot  nM>ye  for  a  trial  at  bar  before 
declaration.     Tffttdal  y.  Pennington,  1  Ken.  128. 

The  Court  will  grant  a  rule  for  a  trial  at  bar  in  a 
civil  suit,  upon  motion  of  the  Attorney  General,  he 
stating  that  the  Crown  is  interested  in  the  subject 
matter  of  the  suit,  and  will  bear  tlie  expense  in  its 
future  proceedings.  Rewe  y.  Brenten,  5  Law  J. 
K.B.  137. 

(h)  Notice  of. 

It  does  not  appear  that  there  is  any  prescribed 
time  for  a  plaintiff  to  carry  on  a  came  to  trial,  if  he 
be  not  urged  on.  The  defendant  may  urge  him  on 
if  he  pleases^  but,  if  both  parties  remain  quiet,  a 


plaintiff  may  resume  his  proceedings  after  five  years' 
suspension  of  them.  Newberrtf  y.  Howard,  5  Lnvr 
Ja  Iw.B.  60. 

If  a  cause  be  made  a  remanet  at  the  asBiaes,  a  new 
notice  of  trial  is  necesiary,  if  the  plaintiff  intend 
to  try  the  cause  at  the  following  assizes.  Therefore, 
where  no  notice  of  trial  for  the  Spring  assizes  had 
been  given,  and  the  cause  was  nude  a  remanet  to 
the  next  Summer  assizes:  and  the  defendant  having 
then  attended  with  his  witnesses,  and  found  that  the 
cause  was  not  set  down,  afterwards  applied  for  coats 
to  be  paid  by  the  plaintiff  for  not  proceeding  to 
trial:  Held,  that  he  was  not  entitled.  Gaint  y. 
Biltton,  6  Law  J.  C.P.  33,  s.  c.  4  Bing.  414,  a.c.  1 
M.  &P.  87. 

If,  after  notice  of  trial,  an  injunction  for  staying 
proceedings  at  law  has  been  obtained  and  dissolved, 
the  cause  is  to  be  considered  as  a  remanet,  and  it  is 
not  necessary  to  give  a  fresh  notice  of  trial.  Latng 
y.  Dowbiggin,  1  Law  J.  K.B.  190. 

After  giving  notice  of  trial,  a  party  countermanded 
it.  There  was  an  irregularity  in  the  countermand. 
The  opposite  party  applied  to  the  Court  for  judg- 
ment as  in  case  of  a  nonauit,  alleging  that  he  had 
been  put  to  expense.  The  Court  rerased  to  give  the 
judgment,  observing  that  he  might  have  been  paid 
those  expenses,  if  he  had  informed  the  oppoeite  party 
of  the  irregularity,  without  coming  to  the  doart. 
Stone  V.  Lamb,  2  Law  J.  K.B.  78. 

On  an  appeal  entered  at  Easter,  and  respited  until 
the  Midsummer  sessions,  the  respondents  were,  on 
the  94th  of  June,  served  with  a  copy  of  the  order 
of  respite,  without  any  notice  of  trial ;  they  ac- 
cordingly appeared  at  tibe  following  seasions:  Held, 
thst  the  service  of  the  order  of  respite  must  be  con- 
sidered as  a  good  notice  of  trial,  and  that  the  appeal 
was  therefore  improperiy  dismissed.  Hex  y.  the  Xa- 
habitanti  of  Lambeth,  3  b.  &  R.  340. 

(c)  Putting  off. 

Although  a  plaintiff  is  under  a  peremptory  under- 
taking to  try  at  the  next  assises,  the  absence  of 
eleven  specisl  jurymen  is  a  sufficient  reason  for  the 
plaintiff  declining  to  proceed.  Master  v.  MUner,  1 
Bing,  70,  s.  c.  7  B.  Mo.  367. 

Where  the  plaintiff  stated,  as  an  excuse  for  not 
going  to  trial,  that  he  had  laid  a  case  before  counsel, 
and  could  not  get  it  answered  soon  enough  to  give 
notice  of  trial,  the  Court  held  it  sufficient.  Powell 
y. ,  1  Ken.  349. 

Where  an  action  is  brought  by  the  sssignees  of  a 
bankrupt,  the  Court  will  not  put  off  the  trial,  on 
the  ground  that  a  petition  is  pending  concerning  the 
yalidity  of  the  commission.  At$ignees  of  ■  y. 
,2  Chit.  411. 

The  plaintiff  in  a  country  cause  is  not  bound  to 
proceed  to  trial  at  the  next  assizes  after  the  term  in 
which  issue  is  joined.  Prentice  y.  Blott,  3  Law  JT. 
C.P.  39.  s.  c.  t  Bing.  360,  s.  c.  9  B.  Mo.  687. 

At  Nisi  Prius  it  is  usual  to  put  off  a  trial,  on  the 
application  of  a  plaintiff  shewing  special  circum- 
stances, till  the  next  Sitting,  if  it  be  in  term,  or  for 
a  few  days,  if  it  be  after  term  ;  but,  if  longer  delay 
be  required,  it  can  only  be  obtained  by  withdrawing 
the  record.  Curtit  v.  Barker,  2  C.  &  P.  185.  [Best] 

Held,  on  application  to  put  off  a  trial,  that  an 
affidavit  stating,  that  a  material  witness  is  absent 
and  not  likely  to  retom  nntfl  •  certain  day  thereiB 
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stited,  impliei  thtt  be  is  expected  then,  Awm,  9 
Chit  411. 

The  Court  will  postpone  the  trial  of  an  infoima- 
tion,  on  the  ground  that  a  material  witness  is  absent 
Attorney  Gentral  r.  Loma»,  IS  Price,  358. 

Notwithstanding  a  defendant  has  obtained  leave 
to  amend  his  pleadings,  he  is  not  compelled  to  go  to 
trial  at  the  ensuing  Sittings,  as  the  construction  to  be 
pot  on  the  words  "  usual  terms,"  means  on  payment 
of  costs.     Edmundt  v.  Walker,  2  Chit.  t92. 

Trial  of  a  revenue  information  farther  postponed 
on  the  motion  of  the  defendant,  although  he  had  not 
eomplied  with  the  terms  of  a  fonner  postponement, 
bj  paying  the  costs  of  the  day. 

Such  applications  are  not  ex  gratid,  where  founded 
on  tb«  absence  of  a  material  witness.  Attorney 
General  r.  GaUliffe,  12  Price,  367. 

(df)  Entering  Causetfor, 

In  Hertfordshire  and  Sussex,  the  practice  at  the 
assizes  is  not  to  allow  any  cause  to  be  entered  for 
trial  with  the  marshal,  after  the  rising  of  the  Nisi 
Frius  Court  on  the  first  day  of  its  sitting,  although 
there  be  no  n<  reeipiatur  entered  by  the  defendant 
Doe  d,  Sayer  r,  Eeet,  1  D.  &  R.  N.P.C.  6.  [Graham] 

Judgment  against  the  casual  ejector  having  been 
set  aside  on  the  terms  of  entering  into  the  consent 
rule,  pleading,  and  taking  short  notice  of  trial  for 
the  adjournment  day,  the  11th  April:  The  Judge 
at  Nisi  Prius  granted  an  order  for  entering  the  cause 
on  the  adjournment  day,  though  the  defendant  had 
not  pleaded  until  the  9lh  of  April.  Doe  d,  Craw' 
thmw  Y.  Shepherd,  1  C.  &  P.  620.  [Abbott] 

(•)  Mode  of  conducting  in  Court, 

An  entry  by  the  defendant  in  the  marshal's  book, 
.witli  a  mark  of  ne  reeipiatur,  is  not  sufficient  to  au- 
thorize the  plaintiff  to  try  the  cause,  he  not  having 
entered  it.     Watton  v.  Govnr,  8  D.  &  R.  456. 

The  course  to  be  pursued,  in  any  case  where  the 
special  jury  has  not  been  summoned,  is,  for  the  csuse 
to  be  taken  after  other  special  jury  causes,  fixed  for 
that  day,  are  disposed  of;  ana  not  to  wait  until  ail 
the  special  jury  causes  in  the  list  are  tried.  Archer 
V.  Bamford,  1  C.  &  P.  64.  [Abbott] 

The  counsel  for  the  plaintiff  has  a  right  on  the 
cause  being  called  on,  to  have  a  witness  called  on 
his  nthpcena  without  swearing  the  jury.  Hopper  v. 
Smith,  1  M.  &  M.  115.  [Tenterden] 

The  judge  will  not  call  on  another  cause,  to  allow 
an  agreement  to  be  sent  to  the  Stamp  Office,  to  be 
properly  stamped,  and  the  plaintiff  must  therefore 
be  nonsuited.  Viecount  Dudley  and  Ward  v.  Rohine, 
9  C.  &  P.  96.  [l>nterden] 

An  arrangement  proposed  by  one  of  two  defen- 
dants, in  an  action  on  a  joint  contract,  that  each 
party  should  pay  a  moiety  of  the  damages,  will  not  be 
acceded  to  by  the  judge  at  Nisi  Prius,  unless  both 
defendants  consent,  either  in  person  or  by  counsel. 
DiekinMon  v.  Goom,  2  C.  &  P.  194.  [Best] 

The  question,  which  party  is  entitled  to  begin  on 
the  trial  of  a  cause,  is  to  be  determined  by  the  judge 
at  Nisi  Prius,  and  his  determination  will  not  be  re- 
viewed by  the  judges  in  Banc.  Lopes  v.  Andrewe, 
5  Law  J.  K.B.  46. 

As  the  plea  of  tolvit  ad  diem  admits  the  exeeution 
of  the  bond,  the  defendant  is  entitled  to  commence. 
Sandford  v.  Hunt,  1  C.  &  P.  118.  [Park] 


Where  issue  was  joined  on  a  plea  of  justification, 
in  assault  and  battery,  it  was  holden,  that  the  affir- 
mative was  with  the  defendant,  and  therefore  the 
plaintiff's  clsim  to  dsmsges  did  not  give  him  a  right 
to  begin.  BedeU  v.  Ruuell,  1  R.  &  M.  293.  [Best] 
It  seems,  in  sn  action  for  goods  sold,  that,  after 
tlie  order  and  delivery  of  goods  have  been  proved, 
the  plaintiff  may  reserve  the  residue  of  his  evidence 
until  his  reply  to  the  defendant's  case.  Stanefield 
T.  Levy,  3  SUrk.  8.  [Abbott] 

The  cross-examination  is  to  be  deemed  notice  of 
the  intended  defence,  and  therefore  the  plaintiff  is 
bound  to  go  into  evidence  to  rebut  it  before  he 
closes  bis  esse,  and  cannot  enter  into  it  in  evidence 
in  reply.  Wharton  v.  Lewis,  1  C.  &  P.  529.  [Abbott] 
It  seems  the  practice  to  allow  the  plaintiff  who 
has  closed  his  case,  to  adduce  fresh  evidence  to  get 
rid  of  objections  which  are  beside  the  justice  of  the 
case ;  but  not  to  obviate  any  difficulty  on  the  merits, 
or  anything  which  goes  to  the  justice  of  the  case. 
Giles  V.  Powell,  2  C.  &  P.  259.  [Best] 

Where  a  party  acts  ss  his  own  adviser,  he  cannot 
ask  the  Court  to  relieve  him  from  the  effects  of 
'errors  occasioned  by  his  ignorance.      GilUngham  v. 
Waskett,  M'Clel.  568. 

If  in  an  action  on  a  bill,  it  has  been  opened,  that 
the  bill  in  question,  at  the  same  time  with  another 
bill,  was  usuriously  discounted  by  the  plaintiff,  and 
after  a  primd  facie  case  of  usury  made  out,  a  witness 
who  is  called  to  disprove  it,  is  asked  as  to  something 
he  has  said  respecting  a  trial  relative  to  the  other 
bill,  this  is  not  a  matter  so  far  collateral,  that  the 
other  side  msy  not  call  a  witness  to  contradict  him 
as  to  what  he  said. 

If  in  an  action  on  a  bill  the  plaintiff's  counsel  mske 
oat  •  primd  facie  esse,  and  the  defendant's  counsel 
proves  ■  esse  of  usury,  and,  after  the  plaintiff  has 
called  s  witness  in  reply  to  deny  the  usury,  a  wit- 
ness be  called  to  contradict  the  plaintiff's  witness  in 
reply,  the  defendant's  counsel  is  entitled  to  observe 
on  the  plaintiff's  evidence  in  reply,  and  on  the 
contradiction  ;  and  the  plaintiff's  counsel  then  has 
a  general  reply.  Meagoe  v.  Simmons,  3  C.  &  P.  75. 
[lenterden] 

To  prove  a  conversation,  a  witness  was  called, 
who  atated  that  be  had  taken  the  same  down  in 
writing ;  the  counsel  did  not  call  for  the  paper,  but 
the  Judge  did,  and  inspected  it  for  his  own  satiafac- 
tion :  It  was  holden,  that  its  production,  under  these 
circumstances,  did  not  entitle  the  plaintiff's  counsel 
to  address  the  jury  again.  Dowling  v.  Finigan,  1 
C.  &  P.  587.  [Best] 

Where  the  counsel  for  the  defendant  opens  facts 
to  the  jury,  and  calls  no  witness  to  prove  them,  it  is 
in  the  discretion  of  the  Judge  to  sUow  the  plaintiff's 
counsel  to  reply.  Crsrar  v.  Sodo,  1  M.  &  M.  85. 
[Tenterden] 

If  the  counsel  for  the  defendant  on  the  trial  of  an 
indictment  for  a  misdemeanour  opens  new  facts  in 
his  address  to  the  jury,  and  afterwards  declines 
calling  witnesses  to  prove  the  facts  so  opened,  the 
counsel  for  the  prosecution  is,  notwithstanding,  en- 
titled to  a  general  reply,  liex  v.  Bignold,  4  D.  & 
R.70. 

If  certain  parts  of  a  book  are  used  to  refresh  the 
memory  of  a  witness  for  the  plsintiff,  and  the  de- 
fendant's counsel,  in  his  sddress  to  the  jury,  observes 
upon  the  general  state  of  the  book,  and  refers  to 
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othsr  psrts  of  it,  suofa  obser^stiODS  do  not  give  the 
plaintiff's  counsel  right  to  repljr.  PuUen  ▼.  Whit&, 
3  C.  &  P.  434.  [Best] 

If  a  defendant  prove  payment  to  a  plaintiff,  bjr 
shewing  the  particulars  of  demand,  delivered  under 
a  judge's  order,  in  which  the  plaintiff  has  credited 
the  defendant,  this  is  the  evidence  of  the  defendant, 
and  entitles  the  plaintiff  to  reply.  RysMr  v.  Cookt 
1  M.  &  M.  86  (in  note).  [HuUock] 

If  the  defendant's  counsel  take  an  objeoUon,  and 
the  plaintiff's  counsel  answer  it,  and,  in  replying 
on  the  objection,  the  defendant's  counsel  cites  case, 
the  plaintiff's  counsel  will  he  allowed  to  observe  on 
the  ease  cited.  FairlU  v.  Denton,  3  C.  &  P.  103. 
[Tenterden] 

Where,  in  order  to  save  the  time  of  the  Court,  it 
is  arrangni  between  the  parties,  thst  a  great  bodv 
of  documentary  evidence  ahall  be  entered  as  read, 
if,  on  examination  by  the  partiee  it  shall  appear  to 
be  evidence,  and  afterwards  the  parties  cannot 
agree  upon  the  subject — ^The  Court  will  permit  the 
cause  to  be  sgain  set  down  for  hearing,  on  the  sub- 
ject of  that  evidence ;  but  will  not  permit  the  caaae 
to  be  again  opened,  or  any  discussion  to  take  plsoe 
on  the  merits.  Wyld  v.  Ward,  1 Y.  &  J.  536. 

Afiat  the  jury  have  had  the  case  summed  up  to 
them,  and  have  retired,  the  Court  will  not  permit 
them  to  see  a  treatise  on  the  law  of  the  subject,  even 
with  consent  of  parties ;  as  they  should  stste  their 
difficulty  to  the  Judge,  and  receive  his  direction  ss 
to  the  Isw.  Burrom  v.  Unwiu,  3  C.  &  P.  310. 
[Tenterden] 

(I)  Motions,  Rules,  and  Ordbrb. 

The  Court  of  King's  Bench  will,  if  they  think 
proper,  interfere,  on  motion,  in  those  esses  where, 
in  former  times,  sn  audita  qutrtla  could  be  sustained. 
PulUr  V.  AlUn,  1  Uw  J.  K.B.  54. 

The  junior  baron  of  the  Court  of  Exchequer  will, 
in  futore,  sit  to  take  motions  of  course  on  the  anni- 
versary of  the  martyrdom, 

The  three  junior  barons  wiH  sit,  either  with  or 
without  the  Chief  Baron,  to  transact  the  business  of 
the  plea  side  of  the  court,  and  to  hear  motions  in 
equity,  on  Mondsys  and  Thursdays  during  term. 
Btg.  G«n.  9  Price,  15. 

Although  the  defendant  has  struck  out  the  re- 
joinder of  nul  ti§l  r§cord,  yet  a  rule  to  produce  the 
record  may  be  given  ;  therefore,  when  a  motion  is 
opposed  in  the  first  instance,  no  costs  of  opposition 
can  be  allowed,  though  notice  of  motion  was  given. 
Gsrrard  y.  GatktH,  t  Chit.  401. 

A  motion  to  snswer  the  matters  of  sn  affidavit, 
never  granted  on  the  last  day  of  term.  Atum,  1  Law 
J.  K.B.  €0. 

An  agreement  not  within  the  stat.  9  &  10  W.  3, 
c  15,  a  1,  will  not  be  made  a  role  of  court,  although 
it  contains  a  stipulstion  to  that  effect.  Suar$  y. 
Harrop,  1  Law  J.  C.P.  4f ,  s.  c.  1  Bing.  133. 

In  servings  rule  on  the  clerk  of  an  attoroey,  it  is 
solfioient  to  inquire  st  the  office  of  his  employer,  if 
he  is  still  a  clerk  in  the  office,  and  if  ha  is,  to  leave 
the  rule  there.    Anon,  1  Law  J.  K.B.  S6. 

When  papers  have  been  put  through  the  hole  of 
an  attorney's  door,  an  inquiry  ahoold  afterwarda  be 
made  whether  they  have  come  to  the  hands  of  the 
party,  or  the  Court  will  not  oonrider  it  a  good  ear- 


vice.    Anon,  t  Law  J.  K.B.  76 :  s.  p.  Anon,  1  Lav 
J.  K.B.  88. 

An  affidavit  of  servioe,  stating  that  a  rule  had 
been  served,  by  giving  it  to  a  clerk  in  the  office,  is 
bad  ;  it  shotild  have  been  "  to  a  clerk  in  the  office  of 
Mr.  A."    Anon.  1  Law  J.  K.B.  188. 

A  rule  having  bebn  obtained  for  a  eonciUum  on 
Saturday,  and  aerved  on  Saturday  night,  the  tens 
ending  on  the  Wednesday  f(dlowing,  is  soffident ;  as 
four  days  are  not  in  all  cases  necessary  at  the  end 
of  the  term.    Bradshaw  v.  — ,  «  Chit.  372. 

The  Court  will,  on  a  special  application,  pennit  a 
rule  at  the  end  of  the  term  to  be  drawn  np  for  only 
three  daya.     Anon,  t  Chit.  37S. 

A  rule  niai  to  shew  cause  at  chambers  will  not  be 
grsnted  at  the  close  of  the  term,  where  the  party 
might  have  applied  sooner.    Anon*  1  Chit.  C66. 

Where  a  rule  was  obtained  on  Saturday,  for 
Monday  f  the  Court  enlarged  it  as  of  course.  Hainn 
Y.  Aldrit,  f  Chit.  37S. 

Upon  an  enlarged  rule,  the  affidavito  must  be 
filed  before  shewing  cause,  although  it  be  not  so 
expressed  in  the  rule  of  enlargement.  Barktr  v. 
Bichardmm,  i  Y.  &  J.  309. 

If  a  rule  ntii  for  an  information  be  frmodnlently 
obtained,  it  will  be  discharged  with  eoats.  Rtx  v. 
?ag$,  2  Ken.  27S. 

LTa  rule  be  improvidently  drawn  op  throogh  the 
mistake  of  the  officer,  it  will  be  disehaiged  on  tarmt. 
Brooku  V.  Wuton,  8  Moore,  87. 

The  Court  of  Exchequer  will  not  disoharge  a 
rule  nisi  for  an  order  of  the  Court,  in  the  ahaenoe  of 
proof  that  notice  has  been  given  to  the  oppoatts 
party,  of  the  intended  application.  B^hy  v.  OU' 
renAaw,  11  Price,  512. 

It  is  not  a  valid  objection  on  shewing  easse,  that 
a  rule  to  compute  was  moved  on  the  day  of  signing 
iaterlocntory  judgment  for  not  bringing  in  the 
record.     Ruuon  v.  Hayward,  5  B.  &  C.  75t. 

A  nde  to  shew  csnse  cannot  be  mad*  absolute 
until  the  following  day  after  which  cause  was  to  have 
been  shewn,  although  the  rule  may  have  been  en- 
krged.    SoUmon  v.  Coikcn,  9  Price,  388. 

After  the  Court  have  onoe  delivered  their  opinion 
upon  a  rule,  they  will  not  allow  it  again  to  be  die- 
cussed,  upon  the  suggestion  that  new  BMtter  can  bs 
brought  forward,  if  it  appear  that  the  new  matlar 
waa  within  the  control  of  the  party  at  the  time  of 
the  original  discussion.  DiUawmre  v.  Capon,  2  Law 
J.  C.P.  35,  a.  c  1  Bing.  398,  s.  o.  8  B.  Mow  462. 

In  a  joint  action  by  throe  plaintiffii  for  a  Ubel,— > 
held,  that  the  defondant  might  call  on  the  plaintiffii* 
attorney  to  disclose  their  residence  and  oocnpation. 
Worton  V.  Smith,  6  B.  Mo.  110. 

The  Court  will  not  set  aside  a  writ  beoanae  die 
servioe  is  bad.  Leieutar  v.  Wmlbrtoho,  1  Law  J. 
KJ3.60. 

A  judge's  order  may  be  sltersd  by  tho  Comt. 
Anon.  1  Ken.  376. 

The  Court  will  not  set  aside  the  order  of  a  judge 
BAde  at  ohambera,  en  facte  which  oonld  have  been, 
but  were  not,  produced  before  him  at  the  time  the 
order  was  made.  Gioaflrtn  r.  GoaUng,  1  Law  J. 
K.B.  190. 

Therefore  the  Court  refused  a  rale  nid  to  sot  aaide 
an  order  made  by  a  judge  at  chamben,  on  the 
ground  that  the  whole  of  the  evidenoe  wan  not 
before  the  jndge ;  obaeifiog  that  the  aoitors 
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employ  attoniei  who  will  attend  to  the  business 
at  chambers,  and  bring  the  whole  of  the  evidence 
before  the  judges.     Ward's  case,  t  Law  J.  K.B.  92. 

On  a  summons  to  stay  proceedings  in  an  action  on 
a  judgment,  the  judge  having  decided  that  interest 
wae  not  payable,  and  the  plaintiff  baWng  accepted 
the  sum  tendered — The  Court  refused  to  discharge 
thejudge'sworder,  and  to  allow  him  to  proceed  in 
order  to  try  the  question.  Butler  ▼.  StoveU,  1 
Bing.  368,  s.  c.  8  B.  Mo.  413. 

After  an  amendment  had  been  made  under  a 
judge's  order,  the  Court  discharged  the  order,  upon 
the  ground,  that  the  amendment  was  too  material  to 
be  permitted  in  a  writ  of  right.  Toothy,  Boddington, 
1  Law  J.  C.P.  66,  8.  c.  1  Bing.  208,  s.  c.  8  B.  Mo. 
4f. 

Delay  in  drawing  up  and  serving  a  judge's  order 
waives  it.  Charge  v.  Farhall,  4  B.  &.  C.  865,  s.  o. 
7  D.  &  R.  422. 

(K)  Particulars  of  Demand. 

The  marshal,  in  an  action  against  him  for  an 
escape,  has  a  right  to  demand  a  particular  of  the 
cause  of  action.     Websier  t.  Jones,  7  D.  &  R.  774. 

Where  the  plaintiff  delivered  a  particular  of  demand 
under  a  judge's  order,  which  stated  the  action  to  be 
for  goods  and  a  bill  for  40/«,  omitting  another  bill 
lor  tOl, :  It  was  holden  no  objection,  because  you 
need  not  give  a  particular  of  a  bill  if  it  appears  in 
declaration.  CctierT. Amos,  iC&F,  967,  [Abbott] 

The  omiaslon  to  deliver  a  particular  of  demand 
under  a  judge's  order,  does  not  entitle  the  plaintiff 
to  sign  judgment  of  tieit  pros,  Somers  v.  King,  7  D. 
ft  R.  125. 

Where  the  defendant  obtained  a  summons  for 
better  psrticulara  four  davs  before  the  time  of  plead- 
ing expired,  and  the  plaintiff's  attorney  did  not 
attend  until  the  third  summons,  when  the  order  was 
refused ;  and,  the  time  for  pleading  being  expired, 
he  signed  judgment  for  want  of  a  plea :  Held  to  be 
premature,  because  the  delay  was  created  by  plaintiff. 
GUwer  y.  Watmare,  5  B.  &  C.  769,  s.  e.  8  D.  ft  R. 
607. 

In  an  action  by  assignees  of  a  bankrupt,  the  de- 
claration atated  the  cause  of  action  to  be,  money  had 
and  received  to  the  use  of  the  bankrupt ;  the  parti- 
culara  of  demand  described  it  as  had  and  received 
to  the  use  of  the  plaintiffs.  This  is  not  such  a 
variance  as  to  prevent  the  plaintiffa  from  recovering, 
it  not  appearing  that  the  defendant  could  be  misled 
by  it.  Ttidksr  t.  Barrow,  1  M.  &  M.  137.  [Ten- 
terden] 

Where,  in  an  action  of  trover,  the  plaintiff  de- 
clared for  timber  generally,  the  Court  would  not 
require  him  to  fumiah  the  defendant  with  the  par- 
ticular quantity  or  quality  of  the  articles  he  sought 
to  recover.    Storer  v.  Hunter,  3  Law  J.  C.P.  207, 

(L)  Oyer. 

The  Court  refused  to  order  a  defendant  to  give 
the  plaintiff  oyer  of  a  lease,  or  permit  him  to  take  a 
copy  of  it,  on  an  affidavit  of  the  plaintiff's  attorney, 
who  stated  that  there  was  no  counterpart  in  the 
possession  of  the  plaintiff,  and  that  the  attorney  who 
lad  prepared  the  lease  and  counterpart,  had  ab- 
sconded. He  should  have  ahewn  that  there  was  no 
counterpart  in  existence.  Earl  Portmore  v.  Goring, 
5  Law  J.  C.P.  132,  s.  c.  4  Bing.  152. 

Digest,  1822<-1828. 


(M)  Proceedings. 
(a)  Where  set  aside. 

However  irregular  proceedings  may  be,  yet  if 
they  are  not  complained  of  in  a  reasonable  time,  the 
Court  will  not  permit  any  party  to  take  advantage 
of  them.     Gregg  v.  Gordon,  1  I^w  J.  K.B.  36. 

Where  a  defendant  ia  guilty  of  laches,  the  Court 
will  not  set  aside  the  proceedings,  though  they  be 
void,  and  not  merely  irregular.  — -  r.  Davis,  4 
Law  J.  K.B.  55. 

A  defendant  having  discontinued  proceeding* 
until  he  received  notice  of  executing  a  writ  of  in* 
qniry,  and  then  made  an  objection  to  the  declaration 
delivered  de  betu  esse :  The  Court  held,  that  the  ob« 
jection  came  too  late.    Minster  v.  Coles,  2  Chit.  237. 

Notwithstanding  three  terms  have  expired,  yet 
the  Court  will  set  aside  the  proceedings  for  irregu- 
larity where  no  latitat  was  issued.  Anon,  2  Chit 
237. 

A  rule  which  impeaches  only  one  particular  act, 
in  a  cause  for  irregularity,  admits  that  the  act  im- 
mediately preceding  was  regular.  And  therefore  a 
defendant,  who  seeks  to  set  sside  a  declaration,  be- 
cause no  writ  has  been  served,  is  answered  by  its 
being  shewn  that  he  had  been  (perhaps  improperly) 
served  with  a  rule  for  time  to  declare,  but  which 
ought  not  to  have  been  taken  out,  unless  the  de- 
fendant had  been  served  with  a  writ,  and  had  ap- 
peared.   Foxall  V.  Atkinson,  4  Law  J.  K.B.  294. 

An  irregularity  in  a  notice  at  the  bottom  of  a  copy 
of  a  writ,  is  not  a  sufficient  ground  for  setting  aside 
the  writ,  but  only  the  copy ;  and  the  term  *'  irre- 
^arity  "  in  a  rule  to  set  sside  the  proceedings  fbt 
irregularity  is  not  essentially  requisite.  Harvey  ▼• 
Bennett,  2  Chit.  238. 

Unreasonable  charges  in  an  attorney's  bill,  are  no 
ground  for  setting  aside  proceedings,  being  a  proper 
subject  of  reference  to  the  Master.  Peace  y.  Roberts, 
1  M*Clel.  &  Y.  105. 

Where  the  christian  name  of  the  defendant  is 
omitted  in  the  latitat,  the  Court  will  (if  the  process 
be  bailable)  set  aside  the  proceedings  on  motion ; 
but  if  it  be  serviceable  only,  they  will  not  interfere 
on  motion,  but  leave  the  defendant  to  plead  in 
abatement    Ralph  v.  Peckham,  6  B.  &  C.  164. 

The  Court  will  not  set  aside  the  proceedings  for 
irregularity,  because  the  declaration  is  against  alesa 
number  of  defendants  than  were  inserted  in  the 
mesne  process,  unless  the  defendant  ahew  that  the 
cause  of  action  is  distinct.  Tupney  v.  Warwick,  6 
Law  J.  K.B.  123. 

Where  a  rule  to  plead  and  notice  of  trial  had  been 
served,  the  Court  would  not  set  aside  the  declaration 
and  subsequent  proceedings  for  irregularity,  al- 
though one  of  the  counts  in  d^e  declaration  delivered 
was  on  unstamped  paper ;  and  held  also,  that  an 
objection,  that  tne  money  counts  were  partly  printed 
and  partly  written,  waa  untenable.  Brande  v.  Rick, 
8  Taunt  591.  a.  c  2  B.  Mo,  654. 

An  objection  cannot  be  taken  to  an  irregularly 
in  issuing  an  execution  for  damages  and  costs,  in 
original  actions,  on  the  ground  of  omitting  costs  ia 
error.     Anon,  2  Chit.  240. 

Whera  a  defendant  pleads  ni/  debet  to  an  action  of 
debt  on  a  judgment:  Held,  not  a  nullity,  though 
improper.    Anon.  2  Chit  239. 

In  a  replevin  suit,  a  rule  to  reply,  instead  of  a 
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rule  to  plead  in  Imr,  it  »  nullity,  ■ndjudgmmt  mij 
be  aigned.  Taking  oat  a  summona  on  which  no 
order  ia  afterwards  made,  does  not  waive  any  irre- 
gnlarity.     Ward  t.  Hindlau,  1  Law  J.  K.B.  f8. 

If  the  plaintiff  receive  the  debt  without  the  know* 
ledge  of  his  attorney,  and  promise  the  defendant  to 
pay  his  own  costs,  and  the  attorney  afterwards  goes 
on,  the  Court  will  set  aside  the  proceedings*  OiUam 
T*  Dundan,  1  Law  J.  K.B.  151. 

A  defendant,  who  obtains  a  mle  to  set  aside  the 
plaintiff's  proceedings,  and  to  atay  further  proceed* 
inn  in  the  meantime,  is  not  entitled,  on  that  rule 
bemg  discharged,  to  all  the  time  which  he  bad  to 
spare  when  he  obtained  the  mle.  On  that  rule  be- 
ing discbarffed,  he  muat  take  the  next  atep  incum- 
bent upon  him,  with  all  posaible  diligence,  and 
without  any  reference  to  the  former  time  which  he 
had  to  apare. 

But  it  he  take  the  necessary  atep  on  the  aame  day 
upon  which  his  rule  is  discharged,  he  will  have  ob- 
aerved  reasonable  diligence*  Hughei  ▼.  Walden,  5 
Law  J.  K.B*  75. 

(6)  Where  ttaytd. 
[See  Trover.] 

If  a  defendant  be  sued  as  an  attorney,  when  he  is 
not  one,  proceedings  will  be  stayed.    Nabb  v.  , 

2  Chit  996. 

Where,  upon  the  defendant's  undertaking  to  pay 
debt  and  costs  on  or  before  a  certain  day,  a  judge's 
order  to  atay  proceedings  was  obtained,  but  condi- 
tionally, on  the  usual  terms:  It  was  holden,  that,  on 
the  defendant's  refueing  to  comply  with  his  nnder* 
taking,  the  Court  could  not  compel  him  to  do  so, 
but  the  plaintiff  muat  either  bring  an  action  on  the 
undertaking,  or  proceed  in  the  original  cause*  Hay' 
man  t.  Bach,  8  B.  Mo.  lOt. 

When  a  demand  is  abote  40ii.,  an  action  may  be 
brought  in  a  superior  court,  notwithstanding  it  be 
reduced  by  a  set-off  to  1««.  Gotobed  v.  Birt,  9  Chit. 
394. 

An  affidavit  stating  that  plaintiff 'a  debt  is  under 
40f .,  is  no  ground  for  staying  proceedings.  CulU* 
ftrd  T.  Dyehe,  t  Chit.  595* 

The  Court  will  stay  proceedings  in  an  action  in 
Middlesex,  if  cause  of  action  be  under  40<*  Anmu 
2  Chit.  395. 

In  an  action  fbr  a  debt  recoverable  in  a  Court  of 
Reqneata,  where  the  plaintiff  might  after  verdict  be 
deprived  of  coati,  this  Court  will  stay  the  pioeeed« 
inga  OR  payment  of  the  debt  without  coats.  Corn' 
forth  V.  Lowcock,  6  Law  J.  K.B.  34,  a.  c  1  M.  ^ 
R.32i. 

Although  a  plaintiff  proceeds  b^  action  fbr  a  false 
return,  and  also  by  duiringai  against  the  laat  sheriff 
at  the  same  time,  the  Court  will  not  stay  proceed* 
ings.    Anon,  t  Chit.  392. 

Execution  having  been  taken  out  for  costs  on  a 
verdict  of  one  ahilling  damages,  notwithstanding 
the  omission  of  the  surname  of  one  of  the  plaintiffs, 
the  Court,  after  a  motion  to  inerease  the  damages 
had  been  refused,  and  an  offer  to  amend  on  payment 
of  costs  had  been  rejected  by  the  plaintiff,  atayed 
proceedings  in  a  aecond  action  for  the  original  sum 
sought  to  b»  recovered.  Longridge  v.  Brewer,  1 
Bing.  307,  s.c  7  B.  Mo.  522. 

A  plaintiff  declared  in  assumpsit  against  trustees 
of  a  tumpike«R>ad  genenlly ,  went  to  trial,  withdiew 


hiareond,  and,  afker  suffering  himself  lo  be  non- 
prossed, sued  the  same  trustees  a  second  time  by 
name,  for  the  same  cause  of  action:  the  Court 
reTosed  to  stay  the  prooeedinga  in  the  second,  until 
the  coats  of  the  first  action  were  paid.  PatMey  v. 
PoeU,  3  D.  &  R.  53. 

The  Court  will  not  stay  the  proceedittga  on  the 
ground  of  the  pendencr  of  anotner  aetion,  for  the 
ssme  cause,  against  the  defendant  joinUy  with 
another  person,  except  in  a  case  of  oppression  or 
vexation.  If  such  a  case  is  made  out,  tbey  will  in- 
terfere in  a  summary  manner,  or  allow  the  party  to 
Clead  in  abatement,  notwithstanding  the  four  days 
ave  expired — Semble*  Sewttr  v.  DiefiKon,  6  Law 
J.  K.B.  114,  a.  0. 1  M.  &  R.  508. 

Where  aeparate  actiona  were  brought  against 
several  persons  for  the  same  debt,  who  (if  at  all) 
were  jointly  liable,  the  defendant  in  one  action 
having  paid  the  debt  and  costs  in  that  action, — the 
Court  stayed  proceedings  in  the  others  without  costs. 
Came  v.  Legh,  6  B.  &  C.  124. 

A  plaintiff  had  declared  and  proceeded  to  trial  in 
an  action  for  work  and  labour,  against  a  trustee  of  a 
road,  without  naming  any  individual  dafendani.  At 
the  trial  the  record  waa  withdrawn,  and  judgoMUt  of 
nan  pnu.  was  afterwards  signed.  Before  the  oocts 
were  paid,  the  plaintiff  brought  another  action 
againat  the  present  defendant  for  the  same  cause  of 
action  :  Held,  that  there  waa  no  ground  fbr  ataying 
the  proceedings,  since  there  is  no  rule  by  which  a 
plaintiff  is  compelled  to  pay  the  costs  of  a  first  action, 
before  he  can* proceed  with  tlie  second.  JRosUty  v. 
Poole,  3  D.  &  R.  53. 

Where  an  action  of  trespaas  was  brought  in  C.P^ 
by  an  uncertificated  bankrupt,  fbr  false  imprisonment, 
after  nonsuit  in  K.B.  for  the  same  oauae,  on  the 
ground,  that  he  was  not  prepared  with  evidence  to 
prove  the  validity  of  the  former  commiaaion,  that 
Court  atayed  the  proceedinga  until  the  costs  ia  the 
former  action  were  discharged.  CrawUy  v.  Impey, 
8  Taunt.  407,  a  e.  2  B.  Mo.  460. 

Where  the  plaintiff  disooven  that  the  defendant 
ia  inaolvent,  he  cannot  atop  the  proceeding  under 
the  rule  of  court  respecting  supeiaeding  pioMediags 
againat  insolvents,  unless  the  defendant  be  in  ous* 
tody,  without  the  danger  of  having  a  judgment  of 
nonpros,  signed.  Tmylar  t*  Harrtioti,  1  Law  J.  K.B. 
29. 

The  Court  will  not  direet  a  lift  prsMttiu  in  a  caose, 
unleaa  the  affidavit  statea  that  the  defendant  was 
insolvent  before  the  action  was  brought.  Amm.  1 
Law  J.  K.B.  56. 

When  the  Court  is  satisfied  that  the  defindant  is 
insolvent,  i^d  will  not  consent  to  the  ontr^  of  a  tfd 
proeeuut,  they  will  disdiarge  the  rale  for  judgment 
aa  in  ease  of  a  nonsuit,  with  costs.  Sttrt**  eaae,  2 
Law  J.  K.B.  79. 

The  Court  will  grant  a  rule  on  the  last  day  of 
term,  staying  the  proceedioga  in  a  cauae,  if  there 
has  bean  a  notice  ot  the  motion,  but  tbey  will  dirset 
cause  to  be  shewn  against  it  at  ohambars.  Amen.  2 
Law  J.  K.B.  41. 

(N)  References  tothb  Master  or  Prothorotar  y. 

Where  a  rescue  had  been  returned  by  tha  aheiiff, 
and  the  Court,  on  hearing  affidavits,  had  refuaed  lo 
act  a  email  fine,  thinking  the  return  wananted  ;  bet 
referred  all  mattam  in  difference  between  tlie  parties 
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CO  tbe  BlMUr :  Hald,  tbtt  the  rafcMnoe  did  not 
authorize  the  Matter  to  decide  whether  the  retarn 
vas  legal.  Rtx  ▼.  Griffitk$,  1  Kaa.  1S6,  a.  o.  Sayer, 
S5S. 

Certain  facts  being  referred  to  the  Prothoaotary, 
who  reported  the  parties  in  contempt,  inaamoeh  as 
they  bad  not  answered  the  interrogatorieasufiicientljr: 
Held,  that  the  Protbonotary's  report  was  not  con* 
doMTe,  and  consequently  exceptions  might  be  taken 
■pon  any  omterial  point. 

And  an  affidavit  from  the  party,  that  he  was  too 
poor  to  take  office  copies  of  the  interrogatories,  was 
deemed  unavailable.  In  re  Itaaetan,  1  Bing.  272 : 
8.  p.  Utrd  T.  CtUvert,  1  Ken.  375* 


2.  JN  EQUITY. 

(A)  Bills. 
(a)  In  gensraL 

A  bill  will  not  be  entertained  for  an  account,  and 
payment  of  monies  doe,  for  expenses  incurred  in 
fitting  out  and  supporting  oertain  troops  called  the 
Irish  Legion,  in  the  service  of  the  republic  of  Ci^ 
lumbia.  MaeNamwra  v.  D^Evmuc,  5  Law  J. 
Cbanc.  156.  ' 

Where  a  libd  bad  been  published,  and  the  person 
libelled  elected  to  seek  his  remedy  by  action  for 
<damages ;  and  to  the  declaration  in  aoch  action,  the 
defendant  pleaded  as  a  justification  the  tinth  of  the 
facts  constituting  the  libel,  and  filed  against  the 
plaintiff  in  the  action  a  bill,  stating,  diet  the  trans- 
actions in  question  took  place  in  a  distant  colony, 
and  that  the  witnesses  to  the  facts  were  not  in  Eng- 
land ;  and  praying  a  commission  to  examine  those 
witnesses,  and  a  discovery  from  the  defendant,  and 
an  injunction  to  stay  proceedings  in  the  action  until 
the  return  of  the  commission :  Held,  upon  a  de- 
murrer to  the  bill  in  the  coort  below,  and  upon 
appeal,  that  the  plaintiff  in  equity  was  entitleo  to 
the  commission  and  the  injunction.  But,  as  to  the 
discovery,  the  plaintiff  bsving  in  his  bill  charged 
and  interrogated  upon  facts,  impeaching  tbe  charac- 
ter of  the  defendant  in  equity,  and  facts  which  might 
subject  him  to  criminal  proceedings,  whether  such 
defendant  is  bound  to  answer  any  interrogatory 
which  indirecdy  tends  to  establiah  the  charge,  or 
any  interrogatory  affecting  him  with  moral  turpi- 
tude, or  degradation  of  character — qutcrt. 

Such  a  Ull  is  not  sustainable,  where  it  appeara 
that  the  evidence  is  not  material  to  prove  the  case 
at  law.  Tbe  bill  ought,  therefore,  to  shew  what  are 
the  pleas  at  law.  But  if  it  refers  to  them  so  as  to 
make  them  part  of  the  bill,  it  is  sufficient 

To  support  sucb  a  bill,  it  is  not  necsssary  to  allege 
that  the  witnesses  were  residing  in  ^gland  at  the 
time  of  the  publication  of  tbe  libel,  or  have  since 
left  it.  MacauUy  v.  ShaekeU,  1  Bligh,  N.S.  96  ; 
and  see  Shaekell  v.  Maeauley,  5  Law  J.  Cbanc.  30. 

It  seems  that  a  bill  may  be  filed  notwithstanding 
various  statutes  point  ont  a  sununary  mode  of  pro- 
ceeding. fFallw.  Attorney  Gmtnl,  1  M<CleL  St  Y. 
MS. 

A  defendant  in  a  suit  by  the  assignees  of  a  bank- 
rupt, cannot  object  to  tbe  bill  as  not  having  been 
filed  with  tbe  consent  of  the  ersditors,  unless  the 
4>b}ection  is  made  by  the  answer.  Bmmn  t.  Lewit, 
Stoka  V.  Wkittaker,  1  Sim.  576. 

Where  spedfie  relief  is  prayed,  the  ground  lor 


which  fails,  tbe  plaintiff,  under  the  prayer  for  general 
relief,  can  have  such  relief  only  as  is  consistent  with 
the  facts  clearly  end  fully  stated  in  the  bill.  King 
V.  Rouett,  3  Y.  &  J.  33. 

An  objection  to  a  bill  on  tbe  ground  of  multifiui- 
ousness  cannot  be  made  at  the  bearing.  Wymto  w, 
CaUander,  1  Russ.  293. 

By  an  act  of  parliament  for  tbe  improvement  of 
the  city  of  Dublin,  reciting  that  the  cleansing  of 
tbe  streets,  before  an  act  passed  in  1764,  had  becm 
managed  by  the  corporation  of  Dublin,  and  the  ex- 
pense defrayed  by  them  out  of  the  tolls  and  cuatoms 
of  tbe  city;  and  that  aince  1784,  the  corporation 
bad  paid  to  certain  intended  commissioners  the  sum 
of  20001.  T^uIt  out  of  the  revenue  arising  out  of 
and  from  the  tolls  and  oostoms  of  the  city. 

Tbe  corporation,  aoeording  to  the  act,  paid  the 
2000/.  annually  until  18 1 8,  after  which,  the  pajrment 
being  in  arvsar,  the  commiasionenby  their  secretary 
vnder  tbe  authority  of  the  aet,  in  Easter  Term, 
1819,  brought  an  action  against  the  treasurer  of  the 
oorporation  to  recover  2000/.,  being  one  year's  in- 
.stslment.  Afker  appearance,  the  corporation  repre- 
sented that  the  tolls  and  customs  were  inauffioxent 
to  pay  any  part  of  the  2000/.,  and  propoaed  that  the 
action  should  be  stayed  without  prejudice  to  other 
proeeedings.  To  this  propossl  the  commjssionees 
acceded,  and  the  action  was  disoontinned. 

In  1821  the  commissioners  brought  another  action 
to  recover  arrears,  among  which,  by  the  fourth  count 
in  tbe  declaration,  60002.  were  claimed  as  due  on 
account  of  the  arrears,  for  three  yesrs'  payment  for 
cleansing  the  streets,  to  which  the  defendants  plead- 
ed, that  during  the  three  years  in  the  count  men* 
tioned,  no  revenue  had  arisen  to  the  oorporation  out 
of  the  tolls  and  customs,  wbereout  tbe  corporation 
could  have  paid  to  the  commissioners,  &c.  In  con- 
sequence ot  this  plea,  tbe  commissioners,  in  the 
name  of  their  secretary,  filed  a  bill  in  Chancery 
against  the  defendant  in  the  action,  atating  tbe  facta 
above  mentioned,  and  charging  that  the  tolls  were 
not  deficient,  and  setting  forth  the  particulars  of 
various  tolls  and  customs  claimed  and  received  by 
tbe  corporation ;  that,  before  and  since  1784,  the 
corporation  had  let  the  tolls,  or  some  part  of  them, 
upon  leases  at  large  rents ;  and  that  ainoe  the  year 
1784,  the  corporation  bad  received  in  tolls  every 
year  beyond  the  sum  paid  to  the  commissioners  a 
•nrplua  annually  of  2000i.  at  the  least  Upon  these 
statements,  with  interrogatoriea  founded  upon  them, 
tbe  bill  prayed  in  aid  of  the  action — a  discovery 
snd  account  of  the  revenue  arising  from  tolls  and 
customs,  and  of  the  leases  gnntea  snd  rents  re- 
ceived and  paid  upon  the  same. 

To  this  bill  the  defendant  demurrsd :  1st,  ss  to  so 
much  ss  sought  a  discovery  and  account  of  the  sur- 
plus of  revenue  received  by  the  corporation  in  every 
year  since  1784,  beyond  the  sum  psid  to  the  com- 
missioners ;  the  canse  assigned  was,  tbst  such  sur- 
plus was  not  liable  to  the  payment  of  the  arrears  of 
future  years.  The  second  demurrer  wss  to  so  much 
of  the  bill  ss  sought  a  discovery  of  the  leases  of  toUs 
and  customs  granted  by  the  corporation  since  1784, 
and  not  subsisting  since  1818 ;  tbe  ground  of  this 
demurrer  was,  that  tbe  arrears  had  been  paid  up  to 
1818,  and  that  tbe  mrplos  of  tolls  before  1818, 
could  not  be  applicable  to  tbe  payment  of  arrears 
accruing  after  1818. 
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The  d«feiiduit  alio  jmt  tn  ft  long  mwer,  in  which 
he  admiteed  that  the  corporation  and  their  leaaeee, 
both  before  and  aince  the  year  1784»  bad  demanded 
and  received  tolla  on  yarioas  artidea,  and  that  pay- 
menta  had  been  and  were  made  upon  abipa  entering 
the  harbour,  and  ferriea ;  bnt  contended  that  aaob 
payments  were  not  liable  under  the  act  to  the  pay- 
ment of  the  iOOOL ;  and  he  set  forth  accoanta  in 
achedulea  of  tolla  and  caatoms,  and  payments  made 
for  ships  and  ferries  since  1818,  insisting,  that  aince 
that  time  there  had  been  no  aarplus  monies  received 
upon  tolls  and  customs,  after  defraying  the  expenae 
or  collection. 

Held,  (affirming  the  judgment  of  the  Conrt  below,) 
that  the  demurrers  should  be  overruled. 

The  reasons  for  the  judgment  on  the  appeal  were : 
first,  because  the  demurrers  were  overruled  by  the 
answer;  and,  secondly,  because,  even  admitting 
that  the  surplus  of  former  years  was  not  applicable 
to  the  payment  of  arrears  of  future  years,  Uie  dis- 
covery of  the  revenues  actually  received  in  such 
years  might  be  material  to  fumiah  preaumptive  evi- 
dence upon  the  trial  of  the  action.  Archer  v.  Uttle, 
1  Bligb,  N.S.  972. 

Where  a  bill  stated  the  loss  of  a  counterpart  of  a 
lease  aa  one  {^und  of  relief,  and  prayed  an  account 
of  what  was  due  for  rent ;  and*  as  another  ground  of 
relief,  alleged  that  rent  become  due  in  a  teeUtor'a 
lifetime  had  not  been  fully  aatiafied :  Held,  that  a 
demurrer  to  all  of  the  bill  (except  the  allegations  as 
to  the  last  ground  of  relief,)  becauae  the  plaintiff 
had  not  annexed  to  the  bill  an  affidavit  of  the  loas  or 
destruction  of  the  counterpart,  was  a  good  defence. 
Leave  to  amend  the  bill  refused.  Oiuiow  v.  Meymott, 
6  Law  J.  Chanc  150. 

(6)  ToptrpetuateTtttimotty. 

Ssmfrie— That  a  bill  to  perpetuate  testimony  cannot 
be  filed  by  an  issue  in  tail.  Belfoit  v.  Chiehut^,  S 
J.  k  W.  439. 

In  all  eases,  delay  of  snit,  where  parties  are  cog- 
nisant of  their  rights  and  under  no  legal  disability, 
must  affect  a  tardy  claim,  as  importing  a  conscious 
acquiescence  in  what  they  have  supposed  to  bean 
adverse  right.     Whaliey  v.  WhalUy,  3  Bligb,  31. 

(c)  Of  DUcovery, 

An  agent,  made  defendant  to  a  bill  for  a  discovery 
as  to  a  title,  may  demur  to  it,  and  he  is  not  com- 
pellable to  produce  the  deeds.  ■       v.  Staples, 

t  Ken.  135. 

Where  relief  is  prayed,  and  discovery  as  ancillary 
only  to  that  relief,  if  the  ground  for  the  relief  fails, 
the  discovery  cannot  be  obtained.  King  v.  Ronett, 
J  Y.&  J.  33, 

A  plaintiff  has  no  right  to  a  discovery  of  circum- 
stances, as  evidence  in  support  of  his  tiue,  which  is 
denied  bv  .plea,  unless  in  his  bill  he  expressly 
charges  tiiose  circumstances  sa  evidence  6f  his  title. 
Britttn  v.  BritUn,  3  Law  J.  Chanc.  150. 

(d)  Of  Revivor. 

If  one  of  two  co-plaintiffs  dies  before  the  defen- 
dant answeili^  the  latter  may  compel  the  remaining 
co-plaintiff  to  revive  the  suit  with  respect  to  the 
representatives  of  the  deceased  plaintiff.  Adamton 
Y.  Hall,  1  Law  J.  Chanc.  91,  s.  e.  1S.&S.S49^ 


s.  o.  before  the  Lord  CbaaeeUor,  aflxniiBg  tlie  Vice 
ChanceUor'a  deciaion,  1  Turn.  258. 

If  a  mortgagee  and  a  judgment  creditor  file  a  bill 
for  the  payment  of  their  respective  debts,  against 
the  trustees  and  representatives  of  a  deceaaod  testa- 
tor, upon  which  a  decree  is  made  for  the  general  ad- 
ministration of  the  testator's  rsel  and  personal  estate, 
and  afterwards  the  judgment  creditor  dies ;  the  per^ 
aonal  representative  of  the  judgment  creditor  is  en- 
titled to  file  a  bill  of  revivor,  making  the  mortgagee 
a  party  defendant,  and  to  prosecute  the  decree  aa 
plaintiff.  Bumey  v.  Morgan,  1  Law  J.  Chanc  228, 
s.  e.  1  S.  &  S.  358. 

Where  a  suit  has  been  instituted  by  a  devisor,  and 
revived  by  a  party  claiming  under  a  firat  will,  the 
proper  courae  tor  a  devisee  claiming  under  a  second 
IS  to  revive  the  suit,  abated  by  the  death  of  the  de- 
visor, de  novo.     Ryland  v.  Latoucho,  2  Bligb,  566. 

Where  a  auit  becomes  abated  by  the  death  of  one 
of  several  plaintiffs,  the  representative  of  the  de- 
ceased plaintiff  cannot  revive  it  except  by  a  bill  of 
revivor,  to  which  the  other  plaintiffs  in  the  origiosl 
suit  are  partiea.  In  snob  a  caae  the  representative 
of  the  deceased  plaintiff  cannot  make  the  other 
plaintiffs  in  the  original  bill,  defendants  to  the  bill 
of  revivor,  unless  they  have  refused  to  be  oo-plsia« 
tiffs  in  it.    Anon,  2  I^w  J.  Chanc.  170. 

Where,  a  bill  of  revivor  has  been  filed,  bnt  no 
order  to  revive  obtained,  the  Court  will  order  a  re- 
vival within  ten  days,  or  dismiss  both  bills.  Boltsa 
V.  Bolton,  2  S.  &  S.  371. 

Where  the  plaintiff  files  a  bill  of  revivor,  but  does 
not  obtain  an  order  of  revivor,  the  defendant  may 
obtain  an  order  dismissing  the  bill,  unless  the  suit 
is  revived  within  a  limited  time.  Anon.  4  Law  J. 
Chanc.  141. 

A  auit  having  become  abated,  and  a  bill  of  revivor 
having  been  filed  requiring  no  answer,  and  no  order 
of  revivor  being  obtained,  a  defendant,  who  has  ap* 
peered  to  the  bill  of  revivor,  may  obtain  an  order, 
that,  unless  the  suit  be  revived  within  a  given  time, 
the  original  bill,  and  the  bill  of  revivor,  shdl  stsnd 
dismissed  with  costs  as  against  him.  6«r«Min  v. 
Cook,  4  Law  J.  Chanc.  101. 

A  bill  of  revivor,  even  when  fUed  by  a  party  de- 
fendant, ought  not  to  be  brou^t  to  a  hearing.  Pram 
V.  — ,  6  Law  J.  Chanc.  182. 

On  a  bill  of  revivor  the  defendant  cannot  pot  ia 
an  anawer  containing  new  facts,  though  it  appears 
that,  if  it  had  been  filed  originally,  it  might  have 
produced  a  different  decree. 

If  a  bill,  produced  as  a  bill  of  revivor, be  not  such, 
the  defendantshoulddemur;  becauae,  by  answering 
the  same,  he  admita  the  bill  to  be  a  good  one :  eo,  if 
a  party  file  one  who  is  not  entitled,  the  defendsnt 
most  adopt  the  same  courae.  Nannoy  v.  Totty,  11 
Price,  117. 

(e)  Supplemental, 

Before  a  party  is  entitled  to  file  a  supplemental 
bill  in  the  nature  of  a  bill  of  review,  it  is  neoeasaiy 
that  the  new  matter  should  be  discovered  subsequent 
to  the  decree,  or  at  leaat  subsequent  to  the  time 
when  it  could  have  been  introduced  into  the  cause; 
and  the  matter  snonld  not  only  be  new,  but  material, 
and  auch  as,  if  unanawered  in  point  of  fact,  would 
clearly  entitle  the  plaintiff  to  a  decree,  or  would 
raise  a  question  of  such  nicety  anddifficttlty*  as  to  be 
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« ]»rop«r  ra^eet  of  Jodgment  id  «  etose.    Ord  t. 
Ncel,  6  Mid.  1S7. 

If  the  plaintiff  in  » loit  omits  to  pot  facts  in  issoe 
hy  his  original  bill»  or  by  amendment,  leave  to  file 
a  supplemental  or  amended  bill,  after  the  suit  is  at 
issue,  ooght  not  to  be  granted  bj  the  Court  on  the 
ground  of  inadvertence.  A  petition  to  obtain  such 
leave  ooght  to  make  out  a  case  of  new  evidence 
lately  discovered,  materia)  to  the  plaintiff's  equity, 
and  which,  with  reasonable  diligence,  could  not  have 
been  discovered ;  but,  in  such  case,  the  suit  ought 
to  be  disposed  of  witbont  prejudice  to  the  matter 
omitted  to  be  put  in  issue,  which  the  plaintiff  may 
prosecute  in  any  future  suit.  M*NeiU  v.  Cahill,  S 
BUgh,  2S9. 

Parties  cannot  proceed  to  a  decree,  and  then  apply 
to  the  Court  for  leave  to  file  a  supplemental  bill,  in 
the  nature  of  a  bill  of  revivor,  for  the  purpose  of  in- 
troducing new  evidence.  fititgAem'v.  Daw§onp  1 
Jac.S4a. 

Where  a  plaintiff,  by  the  pnsent  practice  of 
the  Court,  may  obtain  that,  relief  by  petition,  for 
which  a  supplemental  bill  was  formerly  necessary, 
and  prefers  the  latter  course,  the  supplemental 
bill  is  not  demurrable,  but  the  proceeding  will  be 
taken  into  consideration  on  the  question  of  costs. 
Duvies  V.  WiUuans,  1  S.  &  S.  5. 

A,  being  entitled,  as  one  of  four  co-heirosses,  to 
certain  henditaments,  conveys  her  share  to  a  trustee, 
upon  trust  to  sell,  and  then  grants  an  annuity  to  B, 
charged  upon  the  proceeds  of  the  sale ;  the  annuity 
being  in  arrear,  B  files  a  bill  against  the  persona 
interested  in  A's  share,  to  have  his  security  made 
effectual:  He  may  afterwards  file  a  supplemental 
bill,  stating  a  lien  of  A,  in  respect  of  her  share, 
upon  the  three  ahares  of  those  who  were  co-heiresses 
with  her,  bringing  befors  the  Court  the  persons  in- 
terested in  those  shares,  and  praying  relief  accord- 
ingly.    Campbtll  V.  Cttrxen,  3  Law  J.  Chanc.  203. 

Where  a  decree  is  defective  onlv  because  inci* 
dental  parties  are  not  before  the  Court ;  as  in  the 
case  of  an  assignment  in  trust  for  payment  of  debts, 
reserving  the  surplus,  if  the  assignee  obtaina  a  de- 
cree, and  afterwards  it  appears  that  he  had  assigned 
his  interest  before  the  decree,  his  sssignees  may,  by 
supplemental  bill,  have  the  benefit  of  that  decree. 
(Smble,  Binh  v.  Bmks,  note,  p.  593.)  Rylandi  t. 
Latoueh*,  t  Bligb,  567. 

If  the  question  of  next  of  kin  be  raised  on  the 
reeord,  a  person,  though  not  a  party  to  the  suit,  may 
be  heard,  if  the  Maater  has  found  that  he  has  a 
counter-claim  against  the  psrty  suing  in  that  capa- 
city ;  but  if  the  claim  be  not  raised  on  the  record, 
and  none  of  the  next  of  kin  are  in  that  character 
parties  to  the  cause,  it  must  be  brought  before  the 
Court  by  a  supplemental  bill.  Waite  v.  TempU,  1 
S.  &  S.  319. 

(/)  Amended, 

Upon  an  application  for  the  plaintiff  to  amend  his 
bill,  without  prejudice  to  an  injunction  previously 
obtained  on  the  merits,  the  particular  amendments 
must  be  specified.  Bell  v.  Broekbank,  f  Y.  &  J.  181. 

Leave  given  to  convert  a  bill  for  discovery  into 
a  bill  for  relief. 

Where,  after  answer,  a  bill  for  discovery  and  for  a 
commission  is  allowed  to  be  converted  into  a  bill  for 
relief,  the  defendant  is  entitled  to  have  leave  to  put 


in  such  an  answer  to  the  ameaded  bill,  as  he  might 
have  filed,  if  there  had  been  no  answer  to  the  bill  of 
discovery.     Leuaada  v.  Tempter,  i  Ruts.  561. 

If  a  bill  is  amended,  by  adding  parties,  after 
witnesses  have  been  examined,  their  depositions 
cannot  be  read  ag^nst  the  new  parties.  Pratt  v« 
Barker,  1  S.  &  S.  1. 

Where  co-plaintifis  sre  msde  defendants  by  mo« 
tioo  to  amend  for  the  purpose  of  letting  in  their 
evidence,  it  mnst  be  on  terms  of  giving  security  for 
payment  of  all  costs,  and  not  merely  up  to  the  time 
of  their  conversion  from  plsintifis  to  defendants. 

Such  an  application  must  (to  succeed)  be  made 
without  delay. 

Where  there  had  been  great  delay,  it  was  consi- 
dered not  only  a  ground  for  refusing  it,  hut  refusing 
it  with  costs.     SmmanM  v.  Adduon,  IS  Price,  169. 

A  bill  need  not  be  amended  for  the  purpose  of 
introducing  facts  disclosed  in  the  answer,  on  which 
the  plaintiff  meana  to  rely,  as  parts  of  his  case,  en- 
titling him  to  the  relief  which  he  has  prayed.  Att' 
w)od  V.  -^— ,  1  Rues.  353. 

After  a  defendant  has  answered  the  original  biO, 
he  cannot  demur  to  the  amended  bill,  on  the  ground 
that  the  plaintiff's  title  is  not  such  as  to  give  him  a 
right  to  any  answer.  Wreford  v.  Letkam,  5  Law  J. 
Chanc.  173. 

An  objertion  on  the  face  of  an  original  bill  cannot 
be  made  available  on  the  amended  bill.  Ovey  ▼. 
Leighton,  2  S.  &  S.  234. 

(g)  CrauBillt, 

A  cross  bill  may  be  filed  in  the  Court  of  Chancery, 
if  an  original  bill  has  been  filed  in  the  Court  of  Ex- 
chequer.    Parker  v.  Leigh,  6  Mad.  115. 

Any  proceeding  taken  in  a  cross  cause,  does  not 
prevent  the  original  plaintiff  from  calling  for  an 
anawer  to  the  onginal  bill. 

The  original  cause  beings  country  cause,  end  the 
cross  csuse  a  town  cause,  if  the  defendant  to  the 
cross-bill  takes  out  two  orders  for  time,  so  tbst  his 
third  order  will  expire  before  the  third  order  of  the 
defendant  in  the  onginal  cause,  the  Court  will  sUow 
the  defendant  to  the  cross  bill  further  time,  so  that 
he  may  not  be  compelled  to  anawer  the  cross  bill, 
till  he  hss  obtained  an  anawer  to  his  original  bill 

from  the  plaintiff  in  the  cross  cause.    v,  Har^ 

ri$,  1  Law  J.  Chanc.  Ill,  a.  c,  1  Turn.  165. 

(h)  TaJ^n^'pTO  confesso. 

Where  a  bill,  to  which  there  is  only  one  defen- 
dsnt,  is  to  be  taken  pro  confesto,  it  may  be  done 
upon  motion,  the  defendant,  if  in  custody,  being 
brought  into  court.  Levoit  v.  Marth,  3  Law  J. 
Chanc.  133,  s.  c  2  S.  &  S.  220. 

(0  nung. 

Laches  in  filing  a  bill  can  only  be  taken  advan- 
tage of  by  plea.     Rot  v.  Willoughby,  10  Price,  2. 

{ky  Dismissing, 

If  the  plaintiff  do  not  attend  by  counsel  when  the 
cause  has  been  set  down  for  hearing,  the  bill  will 
be  dismissed. 

On  motion,  the  Court  will  not  dismiss  a  bill  after 
it  haa  been  set  down  for  hearing.  Lyonce  v.  Wye, 
9  Price,  166. 

A  creditor,  who  files  a  bill  on  behalf  of  himself 
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«nd  otb«r  crediton  of  a^ertna ckv, any,  befim  a 
decree,  ditmiM  bis  bill  at  bia  own  pleasam  After 
a  decree  be  cannot  diamioi  it.  Hauaford  t*  Sterm, 
S  Law  J.  Cbano.  110,  i.  c.  2  S.  £i  S.  196. 

Wbere  tbere  tre  two  plaintiffs,  and  one  of  tbeni 
onlj  becomes  bankrupt,  the  bill  may  be  dismiaed 
upon  tbe  asual  motion.  Caddiek  r,  Jtfafson,  1  Sim. 
501. 

A  bill  cannot  be  dismiaed  for  wantof  proseootioB, 
after  a  sabp<eBa  to  rejoin  has  been  senred.  Long  r. 
— ,  1  Law  J.  Cbsnc.  155. 

SmbU — ^That  an  order  cannot  bo  obtained  to  dis- 
miss s  bill  for  want  of  proaeention,  after  replaeation, 
but  that  tbe  defendant  most  procure  the  oauw  to  be 
set  down. 

If,  on  shewing  speeial  canse  against  an  order  to 
dismiM  a  bill  for  vrant  of  proseontion,  it  be  stated  tibat 
some  of  the  defendants  are  in  oontempt,  and  that 
the  plaintiffs  were  proceeding  to  attsch  tbeai,  an 
affidavit  in  support  of  that  partioolar  most  be  pto- 
dttced.    Atkinton  ▼•  HuUon,  13  Price,  6. 

Where  a  bill  isinadFertently  dianussed  as  sgaioflt 
one  of  tbe  defendants,  and  it  afterwarda  appears 
that  be  is  still  a  necessary  party,  tiie  order  of  dis» 
missal  will  be  varied,  or  discharged,  so  as  to  plaee 
him  again  on  tbe  record.  — —  t.  MarUmd,  1  Law 
J.  Chanc.  tii. 

After  an  order  to  dismiss  a  bill  for  want  of  pro- 
secutioD,  the  bill  will  not  be  restored,  except  upon  a 
special  case  made  by  affidavit,  and  assigning  satisfeo* 
tory  reasons  for  the  plaintiff's  delay.  Watkint  v. 
Flanagan,  1  Law  J.  Chanc.  291. 

An  order  nid  to  dismiss,  will  not  be  disehafged 
on  the  ground  of  a  material  amendment ;  the  regalar 
course  being  to  reply,  snd  then  get  an  order  for 
leave  to  withdiaw  and  amend:  but  the  faots  on 
which  the  appUoation  for  that  order  is  gronnded, 
must  be  verified  by  affidavit.  Crtft  v.  JppUton,  11 
Price,  38S. 

Where  an  order  to  dismiss  has  been  disehaned, 
a  second  one  cannot  be  obtained  on  the  same  day. 
Fox  V.  Mortwood,  t  S.  &  S.  525. 

(B)  PaocESfl. 

Notice  of  motion  in  a  cause  cannot  be  given  before 
service  of  tbe  subpoena ;  nor  is  the  defect  cured  by 
the  defendant  appearing  in  order  to  insist  on  the 
objection  of  irregularity.  Lampord  v.  Padfield,  t 
Law  J.  Chanc.  30. 

An  infant  not  named  must  be  described  in  the 
subpoena  as  the  youngest  female  or  other  child  of  its 
parents.     EUy  v.  Broughton,  f  S.  Ac  S.  188. 

After  a  subpoena  has  been  sealed,  no  alteration 
can  be  effiscted. 

Therefore,  where  a  writ  had  been  altered,  tbe 
Court  held,  that  the  rule,  that  parties  who  move  to 
set  aside  proceedings  for  irregularity  must  apply  in 
the  first  instance,  does  not  preclude  tbe  party,  against 
whom  the  undue  advantage  had  been  attempted, 
from  moving  the  Court.  Parkir  v.  Ewart,  9  Price, 
441. 

Wbere  an  order  had  been  obtained,  that  service 
of  a  subpoena  on  tbe  attorney  of  the  defendant,  who 
resided  abroad,  and  had  brought  an  action  at  law 
against  the  plsintiflfs,  should  be  good  service  ;  but 
euch  order  was  obtiaued,and  the  subpoena  issued  and 
served  two  days  before  the  filing  of  the  bill,  the 
Court  refused  to  discbarga  tbe  Older  for  irregnlarity, 


boldiag  that  tbe  irffegiilarity,if any,  bad  been  waived 
by  a  subsequent  appearance  of  the  defendant.  Rmfal 
EtehtiugM  AuuTtMU  Company  v.  Short,  1  Y.  &  J.  570. 

Wbere  a  msssenger  has  been  sent  upon  a  fotnn 
of  C0pi  eorput,  and  the  defendant  is  in  the  King's 
Bench  prison  upon  mesne  procoM,  a  habeoa  corpos 
most  next  bo  obtained.  Noama  r.  Wugttoff,  1  Sm. 
S09. 

If  tbe  messenger  ordered  to  bring  op  a  defendMt, 
die,  the  seijeant-at-arms  will  be  oirdorsd  to  go. 
Haenab  v.  Mtassl,  2  Sibil  16. 

Where  process  is  pnyod  geaeially  agniaaC  a  de- 
fendsnt,  who  is  ststsd  in  the  bfll  to  be  oat  of  tin 
jorisdietion,  and  who  does  not  appear,  the  praysr  of 
process  will  be  allowed  to  be  amended,  even  after 
•videnoe  hsa  been  gone  into.  Mslpws  r.  tferawa,  4 
Law  J.  Cbano.  141. 

Tbe  Court  of  Cbanoory  will  not  pemit  tbe  pro- 
cess of  tbe  oourtto  be  made  oae  of  by  a  meaaennr, 
to  whom  a  party  is  indebted  for  costs,  which  he  nad 
paid  on  his  disebarge  fiom  an  attaohmont,  in  order 
to  compel  a  repayment.  Jonkua  v.  Sandys,  1  Jse. 
239. 

(C)  APPEAaANCE. 

An  appoaninoe  cannot  be  regularly  entered  with- 
out the  defendant's  authority.  Watmm  v.  FaMk,  4 
Law  J.  Chanc.  53. 

If  an  appearance  is  ontsrsd  fer  a  defendant  with- 
out authority,  and  afterwards  a  solicitor,  duly  antbo- 
rined  to  appear  for  bim,  adopto  that  appearance,  the 
appearanoe  cannot  be  carried  back  fertber,  in  point 
of  time,  than  to  the  date  of  the  commencement  of 
the  anthority  of  the  solicitor  fay  whom  it  waa  adopted. 
Gray  V.  ChapHn,  3  Law  J.  Chanc.  47,  s.  c  2  S.  & 
S.267. 

Appearance  of  a  defendant  gratis,  within  the  time 
which  be  must  snswer  or  sue  out  a  oommiasico, 
most  be  calculated  from  bis  actual  appearance,  and 
not  from  that  time  at  which  the  anhnoBoa  would 
have  been  served,  if  he  remained  nntif  tbe  regnlsr 
service.  W«b$ter  t.  ThralfaU,  1  Law  J.  Cbaac  52, 
74,  109,  s.  e.  1  S.  &  S.  135. 

If  a  person,  named  aa  a  defendant  on  the  raoocd, 
but  who  has  not  put  in  any  answer,  appears  by 
counsel  at  the  heariog,  the  irregnlarity  la  cored. 
Capel  V.  Butler,  4  Law  J.  Chanc.  69,  a.  c.  2  S.  ft  S. 
457. 

If  the  defendant  does  not  appear  to  aopport  bis 
plea  when  it  is  called  on,  the  practice  is,  to  ovonnle 
It  without  bearing  it  opened,  upon  conditioo  that 
the  plaintiff  produce  an  affidavit  of  servioe  befera 
tbe  rising  of  the  Court.  Blaekmort  v.  SkMiy,  4 
Law  J.  Chanc.  33. 

(D)  Answers. 

[See  BartUtt  v.  Gillard,  6  Law  J.  Chanc  19,  s.  e. 

3  Ruas.  149.] 

(a)  Ttsic  and  Mawur  of  filing. 

An  anawer  must  be  filed  on  Uia  evening  before 
the  aeal  day,  to  prevent  an  attachment,  or  an  injunc- 
tion, or  a  motion  to  extend  the  common  injnnelioB 
to  atoy  the  trial.  WhitAmua  v«  HiOmm,  1  Law  J. 
Chanc.  34,  e.  c.  1  S.  &  S.  102. 

And  a  mistake  as  to  office  hours,  is  no  ground  of 
exception  to  this  general  rale,  ^bboima  r.  BesCft,  1 
Law  J.  Cbano.  83,  a.  c.  1 S.  &  S.  103. 

An  answer  sworn  at  too  late  an  boor  in  tbe  ovsn- 
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iag  to  bs  6l0d  st  tbe  six  elmks'  office,  but  filed  on 
the  fonowiog  nMining,  will  not  be  ordered  to  be 
considered  as  filed  on  the  day  on  which  it  wts  sworn. 
Jbbotton  ▼.  Booth,  1  Lew  J.  Chtnc.  34v  s.  c.  1  S.  & 
S.  lOf. 

If,  tfter  s  decree  mede,  end  proceedings  ander  it 
in  the  Master's  office,  it  be  discorered  that  the 
answer  of  one  of  the  defendants,  thouffh  sworn  hj 
him  and  engrossed,  has  not  been  filed  ;  the  Court 
will  not  order  soch  an  answer  to  be  fileid  Hune  pro 
tvjic.    Orniond  r.  Tindal,  S  Law  J.  Chanc.  187. 

Where  a  solicitor  had  prcTsiled  on  a  party  to 
file  a  bill  against  others  and  himself,  and  he  acting  as 
the  plaintiff's  solicitor  in  the  suit,  did  not  pat  in  his 
answer,  the  Court  ordered  him  to  file  his  snswer 
within  a  certain  time.  Jenoway  y.  MiddltUm,  9 
Price,  666. 

If  Uie  Attorney  General  do  not  put  in  bia  answer 
to  a  bill  filed  against  him,  within  a  reasonable  time, 
the  Court  will  order  that,  unless  the  answer  be  put 
in  by  a  short  day,  the  bill  be  set  down  to  be  taken 
pro  confetto.  Peto  ▼•  tko  Attornoy  General,  1  Y.  & 
J.  509. 

After  a  plea  oremiled,  it  is  not  of  course  to  obtain 
an  order  for  time  to  answer.  Trim  r.  Bahtr,  1  Law 
J.  Chanc.  818,  s.  c.  1 S.  &  S.  469,  s.  c.  1  Turn.  253. 

Order  for  time  to  answer,  obtained  as  of  course 
by  petition  at  the  Rolls  after  plea  overruled,  dis- 
charged ss  irregular.  Ferrajtd  r.  PeUiam,  %  Law  J. 
Chanc.  2,  s.  c.  1  Turn.  &  R.  404. 

In  a  suit  for  tithes,  the  defendant,  who  had  filed  a 
cross  bill  against  the  plaintiff  for  a  discoTory,  ap- 
plies for  time  to  answer  the  original  bill,  until  after 
an  answer  shall  have  been  put  in  to  the  cross  bill : 
refused,  because  the  course  is  to  amend  the  answer. 
Dolben  y.  Whiuiugien,  11  Price,  88. 

Husband  and  wife  being  defendants,  the  latter, 
sfter  obtaining  an  order  to  answer  separately,  is  en- 
titled to  all  the  orders  for  time  to  answer,  and  is  not 
bound  by  a  previous  order  obtained  by  her  husband 
for  that  purpose  on  behalf  of  himself  and  her.  Jaek^ 
ton  y.  Haworth,  1  S.  &  3. 161. 

The  defendant,  being  in  contempt  for  want  of  an 
answer,  afterwards  put  one  in,  and  an  order  for  his 
discharge  was  obtained  upon  payment  or  tender  of 
the  costs  of  contempt ;  the  costs  were  tendered  but 
not  sccepted ;  afterwards  the  answer  was  excepted 
to  and  referred ;  and  after  warrants  to  proceed  before 
the  Master,  the  defendant  submitted  to  answer  the 
exceptions.  The  plaintiff  did  not  proceed  imme- 
diately upon  the  former  process  of  contempt,  but 
waited  for  an  answer  to  the  exceptions :  Held,  that 
an  order  for  time  to  answer  the  exceptions  obtained 
by  the  defendant  was  regular.  Cos  y.  ChampMyt, 
6  Mad.  268. 

Where  defendants,  having  stood  out  all  process  of 
contempt,  for  went  of  an  answer,  at  the  return  of 
the  commission  of  rebellion,  entered  an  appearance 
with  a  clerk  in  court,  paid  the  costs  of  contempt, 
and  obtained  the  usual  order  for  time  to  answer ;  on 
an  application  for  an  attachment  against  the  defen* 
dants  for  not  putting  in  their  snswers,  the  Court 
held,  that,  according  to  the  established  practice  of 
the  court|  the  defendants  were  entitled,  on  paying 
the  costs  of  contempt — to  appear  and  take  the  usual 
orders  for  time,  in  the  same  msnner  as  if  they  had 
not  been  in  contempt,  but  expressed  its  disapproba- 
Uon  of  the  pnctioe,  Hull  r.  M^ay,  8  Y.  &  J. 478. 


After  service  of  an  order  to  answer  amendments 
and  exceptions  together,  it  is  irregular  to  file  a  fur- 
ther answer,  even  though  that  further  answer  was 
sworn  befose  the  order  was  served.  Stoekdale  v. 
Ladhroke,  S  Law  J.  Chanc.  134. 

A  defendant  who  is  in  contempt  for  want  of  an 
answer,  may,  on  filing  the  same,  be  discharged  either 
by  the  usual  order,  or  by  the  waiver  of  the  plaintiff. 
Hotkins  v.  Lloyd,  1  S.  &  S.  393. 

(6)  Signature, 

A  defendant  who  is  the  guardian  of  an  infant, 
need  not  sign  the  answer  more  than  once  if  he  be  a 
co-defendant  in  a  joint  answer.  Anon.  8  J.  &  W. 
553. 

All  the  skins  of  psrebment,  containing  an  answer, 
must  be  signed  ;  if  not,  they  are  irregular.  Carter 
T.  Boeanquet,  M'Clel.  456,  s.  c.  13  Price,  604. 

An  answer  on  two  sheets  of  parchment  interlined, 
and  one  sheet  only  signed,  will  be  ordered  to  bo 
taken  off  the  file.  Bailey  v.  Forbes,  1  M'Clel.  &  Y. 
468. 

Where  an  answer  is  contained  in  morejtban  one 
skin  of  parchment,  every  skin  must  be  signed  by 
the  defendant.  And  therefore,  where  in  a  country 
cause  an  answer  was  comprised  in  two  skins,  and 
the  last  only  was  signed,  the  Court  directed  than  an 
officer  should  take  the  answer  into  the  country,  and 
procure  the  signature  of  the  defendant  to  the  other 
skin,  unless  the  d^endant  should  previously  come 
to  town  and  sign  it.  Jaeohe  v.  Badger,  1  Y.  &  J. 
166. 

(e)  How  taken. 

An  order  will  not  be  made,  even  under  very 
special  circumstances,  for  taking  an  answer  without 
oath,  unless  upon  consent  of  the  plaintiff.  Anon,  1 
Law  J.  Chanc.  4. 

An  answer  is  not  irregular,  because  it  hss  been 
tsken  before  the  defendant's  solicitor  as  one  of  the 
commissioners.  Bird  v.  Braneher,  3  Law  J.  Cbano. 
84,  s.  o.  8  S.  &  S.  186. 

Answer  ordered  to  be  taken  off  the  file,  on  the 
ground  (inter  alia)  that  it  had  been  affirmed  by  one 
of  the  defendants,  who  was  a  qnaker.  under  a  com- 
mission issued  to  take  the  answer  upon  the  defen« 
dant's  corporal  oath.  Parke  v.  Chriity,  1  Y.  &  J. 
533. 

(d)  SuppUnuntaL 

Leave  given,  after  replication,  to  file  a  supple- 
mental answer  to  a  bill  for  dower,  in  order  to  state 
a  fine  and  non-claim  which  had  been  omitted,  through 
ignorance,  in  the  original  answer.  Jaekeon  v.  Parish, 
1  Sim.  505. 

Where  a  defendant  by  his  answer  alleged  certain 
moduaes  to  be  payable  in  lieu  of  tithes,  but  did  not 
state  any  time  at  which  the  moduses  were  payable, 
the  Court  permitted  the  defendant  to  file  a  supple* 
mental  answer  for  that  purpose,  on  the  terms  of  pay- 
ing the  costs,  and  did  not  require  an  affidavit  from 
the  defendant  explaining  the  omission  —  holding, 
thst  the  moduses  as  plesded  were  void  moduses. 
Seott  V.  Carter,  1  Y.  &  J.  458. 

Where  infsnt  defendsnts  were  out  of  tlie  king- 
dom, and  a  commission  wss  sent  abroad  for 
the  appointment  of  a  guardian  to  put  in  their  an- 
swer, and  a  supplemental  bill  was  filed,  to  which 
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bill  the  same  iofinto  ware  parties— on  motion,  ui 
order  waa  made  that  the  guardian  who  put  in  Uieir 
answer  to  the  original  bill,  might  put  in  their 
answer  to  the  supplemental  bill.  LuthingUm  T. 
Swell,  6  Mad.  28. 

(«)  Sufficiency. 

A  person  answering  a  bill,  must  answer  it  fully  9 
and  cannot  answer  part,  and  refuse  to  anawer  the  re- 
mainder, unless  the  anawer  would  tend  to  criminate 
him. 

The  rule  in  equity,  that  a  party  is  not  bound  to 
disclose  his  own  case,  is  confined  to  mere  matter  of 
title,  and  does  not  extend  to  matters  of  account. 
Carbett  ▼.  Uatokint,  1  Y.  &  J.  4^5. 

In  the  Exchequer,  a  defendant  may,  by  his  an- 
swer, object  to  reply  to  any  part  of  a  bill,  if  he 
•tatea  in  his  answer  the  ground  of  objection,  without 
resorting  to  a  plea  or  demurrer.  John  ¥■  Daeis,  13 
Price.  6S2. 

A  purchaser  for  a  valuable  consideration  cannot 
protect  himself  by  answer,  from  making  a  full  dia- 
elosure  on  a  bill  mr  a  discorery.  Ooey  ▼.  Leighion, 
2  S.  &  S.  234. 

Although  an  answer  be  to  all  the  particular 
charges,  yet  if  it  be  general,  it  is  sufficient.  Wkar' 
ton  ▼.  Wharton,  1  S.  &  S.  235. 

It  is  not  a  valid  exception  to  an  anawer  containing 
a  denial  in  general  terms,  that  to  a  particular  in- 
terrogatory, it  had  not  anawered  so  as  to  meet  it  in 
all  its  parts,  if  it  be  in  general  sada&ctory.  J3a% 
▼.  Keunck,  13  Price,  291. 

An  answer  will  not  be  ordered  to  be  taken  off  the 
file  as  evasive,  though  it  answers  only  some  one  or 
two  interrogatories,  if  the  Court  is  satisfied  that  it  is 
intended  to  raise  a  fair  question  on  a  point  of  law. 
Groen  v.  Weaver,  6  Law  J.  Chanc  1,  s.  0.  1  Sim. 

404. 

Where  three  insafficient  answers  hare  been  pot 
in  by  a  defendant,  and  he  ia  in  custody  for  want  of 
a  fourth,  immediately  he  files  the  fourth,  he  is  en- 
titled to  his  discharge ;  though,  if  the  fourth  be 
insufficient,  it  ia  a  motion  of  course,  that  he  ahall  be 
examined  upon  interrogatories,  and  stand  committed. 
'  In  deciding  on  the  tenabili^  of  a  fourth  answer, 
the  Court  will  look  at,  and  take  into  consideration, 
the  three  preceding  ones.  Farquhanon  y.  Balfour, 
1  Turn.  189,  s.  c.  1  S.  &  S.  7f . 

It  is  irregular  to  refer  two  separate  answers  for 
insufficiency  by  one  order  of  reference.  Where,  to 
one  certificate  of  inaofficiency,  exceptions  are  taken 
by  two  defendanta,  there  most  be  two  deposits. 

Allansmi  r. ,  4  Law  J.  Chanc  100,  s.  0.  2  S. 

&  S.  478. 

(/)  Erasumand  Alttratunu* 

ErasarsB  in  the  answer,  jurat,  and  commission, 
are  not  a  ground  for  taking  demurrer  off  the  file ;  and 
the  Court  refused  the  coats  to  the  par^  againat  whom 
the  application  was  made.  Gwynn  t.  Bodmtr,  9 
Price,  320. 

ig)  Taking  off  the  FiU. 

If  a  defendant's  answer  is  filed  while  the  suit  is 
abated,  and  the  plaintiff  does  not  complain  of  the 
irregularity,  the  Court  will  not,  on  the  application 
of  the  defendant,  permit  the  anawer  to  be  taken  off 
the  file,  exeept  opon  bis  undertaldiig  to  pat  in  an 


answer  in  the  same  words.  Pratt  v.  Barhtrt  2  Law 
J.  Chanc.  89. 

Where  an  answer  to  an  amended  bill  merely 
denied  the  amendments,  which,  in  effect,  had  been 
anawered  by  the  previous  answer,  it  waa  ordered  to 
be  taken  off  the  file.  Netoham  r.  May,  10  Price,  117. 

Answer  taken  off  the  file  for  irregularity,  on  th« 
grounds  (inter  alia)  that  in  the  jurat,  as  to  one  de- 
fendant, a  ffliatake  had  been  made  in  the  year, 
(1817  being  written  for  1827) ;  and  that  the  answer 
bad  been  affirmed  by  another  of  the  defendants,  who 
waa  a  quaker,  under  a  commission  issued  to  take 
the  answer  of  that  defendant  opon  his  corporal  oath. 
Parke  r,  CkrUly,  1  Y.  &  J.  533. 

The  Court  refused  to  order  an  answer  to  be  taken 
off  the  file  on  the  alleg^qd  ground  that  it  was  illusory, 
the  defendant  merely  atating,  "that  be  had  no 
knowledge  of  any  of  the  matters  in  the  bill  men- 
tioned," and  left  the  plaintiff  to  except.  Oldiug  t. 
Glasi,  1  Y.  &  J.  340. 

{h)  Readings 

The  answer  of  a  married  woman  may  be  read  to 
shew  that  she  has  property  settled  to  her  separate 
use,  where  the  object  of  the  suit  is  to  establish  a 
demand  againat  her  separate  eatate.    r.  Bailie, 

5  Law  J.  Chanc.  105. 

A  plaintiff  may  read  eridence  to  disprove  an 
allegation  contained  in  a  passage  of  the  defendant's 
anawer,  which  he  has  read.  Pries  ▼•  Lytten,  3 
Russ.  206. 

(E)  Replication. 

It  is  irregular  to  file  a  replication  to  the  answer 
of  a  deceased  defendant. 

A  replication  irregularly  filed,  is  a  proceeding  in 
the  cause  until  it  is  taken  off  the  file.  Daweon  r. 
.  2  Law  J.  Chanc.  143. 

Semhle — If  a  plaintiff  is  misnamed  in  an  order  to 
dismiss  a  bill  for  want  of  prosecution,  tfarongfa  an 
error  in  the  six  cleric'a  certificate,  a  replication  filed 
subseouent  to  the  service  of  the  order,  will  not  be 
irregular.     Verlander  r.  Codd,  1  Turn.  94,  a.  0.  1 

6  &.  S.  94. 

The  Court  will,  on  payment  of  costs,  permit  a 
plaintiff  to  withdraw  a  replicatioD,  and  amend  his 
bill.     Fetre  v.  Welle,  1 1  Price,  667. 

A  replication  was  permitted  to  be  withdrawn,  on 
payment  of  costs,  for  the  purpose  of  being  amended, 
though  it  did  not  appear  that  the  matter  aought  to 
be  introduced  had  come  to  the  party's  knoiHedge 
subsequent  to  filing  the  replication.  Calianan  ▼. 
Salwey,  1  M'Clel.  &  Y.  598. 

But  it  ia  not  a  motion  of  coarse  to  be  at 
liberty  to  withdraw  a  replication  filed,  and  amend 
the  bill,  nor  can  it  be  made  in  the  Exchequer, 
without  an  affidavit  shewing  the  nature  and  mate- 
riality of  the  proposed  amendment  Markham  r. 
Smythe,  9  Price,  163. 

Neither  is  it  an  application  of  course  to  withdraw 
a  replication,  and  amend  the  bill  after  plea  pleaded, 
and  replication  filed,  although  it  is  prior  to  the  plea 
being  set  down ;  therefore,  where  an  order  of  conrse 
had  been  obtained,  the  Court  discharged  it  for  irre- 
gularity, and  the  amended  bill  was  ordered  to  be 
taken  off  the  file.  CarUtom  r.  L'Eeirange,  1  Turn. 
23. 

The  Court  will,  under  apaoial  ciicamatanoes,  give 
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iMtva  to  withdraw  the  replication,  and  file  ezeep« 
tioDS  to  the  answer  nunc  pre  tune,  Evans  f .  Veytejf, 
M'Clel.  341. 

(F)  Dbmuarer. 
[See  Demurrer.] 

(G)  Plea. 

By  analogy  to  the  rule  at  law,  matters  arising 
between  the  bill  and  plea  may  be  pleaded  in  equity. 
Tumm-  r,  Rebimon,  1  &  &  S.  3. 

If  a  writ  of  attachment  with  proolamatioos,  iasoed 
against  the  defendant,  has  not  been  returned,  the 
defendant  may  pot  in  a  plea  and  answer.  Sanders 
▼.  Mumey,  1  S.  &  S.  ttS. 

Filing  a  plea  alter  the  return  of  a  simple  attaeh- 
ment,  is  not  irregular.  Hamilton  ▼.  Hibbert,  2  S. 
&  S.  tih, 

A  party  in  contempt,  who  has  obtained  an  order 
for  a  commission  to  take  his  *'  plea,  answer  or  de* 
murrer,"  may  put  in  a  plea. 

Qumre,  If  the  commission  had  been  merely  to 
take  his  answer,  whether  he  could  hare  pot  in  a 
plea.     Barber  ▼.  Crawthaw,  6  Mad.  t84. 

When  a  plea  is  filed  to  a  bill,  the  defendant  should 
not  only  set  down  the  plea,  but  give  a  rule  for  ar- 
guing it     Parker  ▼.  Alcock,  V  Y.  &  J.  1 95. 

(H)  Motions. 

Motions  cannot  be  made,  even  in  term,  except 
upon  aeal  days,  unless  leave  to  make  them  on  any 
other  day  be  obtained  by  special  leave  of  the  court 
Avon,  4  Law  J.  Chanc  j(04. 

A  motion  cannot  be  made  to  adjourn  a  petition 
in  bankruptcy;  a  petition  in  the  bankruptcy  is 
sofficient  for  thatpurpose.  In  re  Hardy,  6  Mad.  35S. 

A  motion  to  enlarge  the  time  for  foreclosing,  is 
not  a  motion  of  course,  although  the  interest  and 
co«ts  be  paid  up.  But  if  there  be  no  opposition,  the 
Court  will  give  fiirther  time  in  its  discretion.  Quariet 
T.  Knight,  B  Price,  630. 

(I)  Petitions. 

A  person  who  has  lent  deeds,  and  which  deeds 
have  been  brought  into  the  Master's  office  under  the 
nsnal  directions  in  the  decree,  may,  although  he  be 
not  a  party  to  the  cause,  present  a  petition  to  have 
the  same  delivered  to  him.  Marriott  v.  White^  X  S. 
&  S.  17. 

If  the  Court  takes  possession  of  the  property  of  a« 
individual,  by  mistake,  he  may  apply  by  petition, 
pro  intereue  sua,  and  the  Court  will  immediately 
grant  him  relief.     Anon.  1  Law  J.  Chanc.  11. 

The  Court  will  not  on  motion  enforce  an  arrange- 
ment by  consent,  since  it  must  be  brought  before 
the  Court  by  petition.  Gribble  v.  Carpenter,  1 1 
Price,  509. 

llie  matter  of  a  report  directed,  not  by  the  decree, 
bot  by  subsequent  oraer,  can  be  brought  on  only  by 
petition.     Clothe  v.  Elliott,  3  Law  J.  Chano.  200. 

Where  a  bill  is  filed  merely  to  obtain  a  transfer  of 
stock,  standing  in  the  name  of  a  trustee,  who  is  out 
of  Cl^e  jurisdiction  of  the  Court,  the  order  must  be 
msde  at  the  hearing  of  the  cause,  and  cannot  be  ob- 
tained  by  petition.     Burr  v.  Mason,  2  S.  &  S.  11. 

A  sum  of  stock,  claimed  as  a  legacy,  by  A,  was 
ordered  by  the  decree  to  be  carried  over  to  the 
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account  of  A,  "  subject  to  the  further  order  of  tha 
Court,"  with  a  direction  that  it  should  not  be  sold 
or  traasParred  without  notice  to  B  :  Held,  that  the 
Court  might,  upon  petition  and  without  rehearing 
the  former  decree*  order  the  money  to  be  paid  to 
B,  if  bis  title  appeared  to  be  the  better  of  the  two. 
Barksdale  v.  Abbott,  3  Russ.  186. 

Where  a  petition  is  presented  in  a  cause,  for  a  re- 
ference to  inquire  whether  an  infant  is  a  trustee 
under  the  statute  of  Anne,  and  the  infant  is  not  a 
party  to  the  cause,  it  is  not  enough  that  the  petition 
be  entitled  in  the  cause,  it  must  be  entitlea  also  ia 
the  matter  of  the  infant.  Headley  v.  Redhead,  1 
Law  J.  Chano.  159. 

A  signature  to  a  petition,  "  authenticated  by  me 
A  B,  solicitor  to  the  petitioner  in  the  matter  of  the 
petition,"  is  not  an  attestation  of  the  signature 
within  the  meaning  of  the  general  order.  Jnr$ 
Dumbell,  5  Law  J.  Chanc.  83. 

A  petition  having  received  the  Lord  Chancellor's 
fiat,  uie  affidavits  were  filed :  an  informality  being 
discovered,  the  petition  was  then  amended,  and  re- 
ceived the  Lord  Chancellor's  fiat  anew,  and  was 
ordered  by  his  Lordship  to  be  received  into  the 
petition  paper :  Held,  that  Uie  petition  could  not  be 
beard,  because  the  affidavits  were  filed  before  the 
amended  petition  was  regularly  in  court.  Ex  parte 
Bygrove,  2  Law  J.  Chanc  147. 

After  a  petition  has  been  struck  out,  the  Court 
cannot  order  it  to  appear  on  the  paper  till  it  is  again 
set  down.     Ex  parte  Piper,  2  Law  J.  Chanc.  168. 

(J)  Orders. 

Where  a  purchaser  hss  obtained  an  order  niti,  and 
has  omitted  to  confirm  it,  the  vendor  may  confirm 
it.  Anon.  5  Law  J.  Chanc.  147,  s.  c.  as  Chilling' 
worth  V.  ChilUuguurth,  1  Sim.  291. 

A  defendant  is  not  entitled  to  apply  for  an  interlo- 
cutory order  for  his  own  relief  and  security,  if  he  is 
not  a  party  seeking  the  aid  of  the  Court,  unless  his 
motion  may  be  imposed  as  a  condition  on  an  order 
applied  for  by  the  plaintiff.  Wynne  v.  Griffith,  1 
Law  J.  Chanc.  110,  s.  c.  1  S.  &  S.  147. 

Quare,  Whether  the  Court  will  at  one  and  the 
same  time,  order  the  Chancellor  of  the  Duchy  of 
Lancaster  to  return  the  writ,  and  the  sheriff  to 
return  the  mandate  which  has  been  issued  to  him. 
Anon.  1  Law  J.  Chanc.  117. 

The  Lord  Chanoellorj  by  empowering  the  Vice 
Chancellor  to  sit  for  him,  does  not  thereby  autho- 
rise him  to  alter  or  discharge  orders  made  by  the 
former. 

If  the  Lord  Chancellor  authorize  the  Vice  Chan- 
cellor only  to  discharge  an  order,  he  cannot  alter  it. 

Quare,  Whether  the  Vice  Chancellor  has  power 
to  discharge  or  alter  an  order  made  by  the  Lord 
Chancellor,  alUiough  it  be  only  to  bear  a  motion  by 
consent  Saunders  v.  King,  2  J.  &  W.  429.  [See 
53  Geo.  3,  c.  24,  8.  2.] 

The  Vice  Chancellor  cannot  discharge  orders  of 
coarse  made  by  the  Master  of  the  EoUs.  Whitsknuse 
V.  Hickman,  1  S.  &  S.  104,  s.  c.  Anon.  1  Law  J. 
Chanc.  72. 

Oidera  already  made  will  be  set  aside,  where 
similar  motions  for  the  same  orders  have  been  re- 
fused, but  the  costs  not  paid.    Killing  v.  Killing,  6 

Mad.  68. 
It  is  not  of  necessity  that  an  order  shall  be  dis- 
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charged,  because  obtained  irregnlarl^.  Anen,  4 
Law  J.  Chanc.  101. 

Held  not  irregular,  after  a  decree  was  drawn  op, 
passed,  and  entered,  to  make  an  order  upon  a  peti- 
tion presented  by  an  executrix,  allowing  her  to  re- 
tain sums  paid  through  mistake.  Livetey  w,  Live$ey, 
6  Law  J.  Chanc.  IS. 

The  principle  of  waiver  applies  to  in  irregular, 
but  not  to  an  erroneous  order.  Levi  t.  Ward,  1  S. 
&  S.  345. 

An  order  on  two  solicitors,  as  partners,  is  not 
duljr  served  by  serving  it  on  one  of  them,  and 
leaving  a  copy  at  the  place  where  the  partnership 
businees  is  carried  on.     Young  v.  Goodton,  %  Rues. 

An  order  upon  the  occupiers  of  certain  warehouses 
to  permit  an  inspection  for  the  purpose  of  ascertain- 
ing their  value  in  respect  of  tithes,  cannot  be 
executed  by  force,  but  operates  only  as  a  process  of 
contempt,  and  to  take  the  bill,  if  necessary,  proeon- 
fmo.  Eagt  India  Company  v.  Kynaston,  3  Bligh, 
170. 

(K)  Examinations. 

[See  Witness.] 

A  defendant  cannot  obtain  an  order  to  examine, 
as  a  witness,  a  plaintiff  who  does  not  consent. 
Foreday  v.  Whlghtmck,  6  Law  J.  Chanc.  60. 

A  plaintiff  cannot  obtain  leave  to  examine  a  co- 
plaintiff  as  a  witness,  on  giving  security  for  costs. 
Be^ium  V.  Chetier,  1  Jac.  577. 

After  committal  for  filing  insufficient  answers,  the 
defendant,  instead  of  putting  in  a  written  examina- 
tion to  the  interrogatories,  is  to  be  examined  per- 
sonally upon  them  by  the  Master. 

On  the  examination  of  a  defendant,  who  is  at- 
tending before  the  Master  in  consequence  of  in- 
sufficient answers,  be  may  avail  himself  of  the 
attendance  of  counsel. 

A  vitA  vocM  examination  at  law,  and  s  personal 
examination  in  equity,  are  not  synonymous. 

The  defendant  is  not  to  be  discharged  out  of 
custody  upon  the  Master's  report  of  the  sufficiency 
of  his  examination,  till  the  plaintiff  has  seen  the 
exsmination. 

The  object  of  the  Court  in  directing  the  defen- 
dant to  be  examined  upon  interrogatories  is,  that, 
upon  that  examination,  he  shall  not  be  liberated 
out  of  custody  till  he  has  given  a  sufficient  answer, 
not  only  to  the  questions  contained  in  the  bill,  to 
which  he  has  not  before  answered,  but  to  every 
question  which  the  Master  thinks  may  fairly  arise 
out  of  the  matter,  which  may  be  contained  in  the 
answers  to  those  questions,  without  putting  the 
plaintiff  to  the  trouble  of  amending  his  bill. 

But  it  seems,  the  proper  mode  of  discussing  the 
insufficiency  of  the  defendant's  examination  is,  upon 
the  old  exceptions,  with  respect  to  any  of  the 
original  interrogatories  in  the  bill  remaining  un- 
answered ;  and  upon  new  exceptions,  with  respect 
to  any  new  questions  which  the  Master  may  have 
introduced  in  settling  the  interrogatories.  The  in- 
sufficiency of  the  examination, however,  was  in  this 
case  permitted  to  be  shewn  as  cause  against  the  de- 
fendant's discharge.  But  an  examination  may  be 
quite  sufficient,  though  it  is  untrue  and  inconsistent 
with  what  has  been  sworn  by  the  defendant  in  his 
answers.    Though  the  true  principle  is,  that  the 


pluntiffmustbe  satisfied  with  what  the  eonsdence 
of  the  defendant  allows  him  to  swear.  FarqvAMrum 
V.  Balfour,  1  Turn.  184,  201. 

When  a  sequestrator  has  been  examined  in  the 
Master's  office,  the  examination  need  not  be  signed 
by  counsel.     Ke^ie  v.  Price,  1  S.  &  S.  98. 

A  plaintiff  cannot,  by  an  order  of  course,  refer 
the  examination  of  a  defendant  for  insufficiency, 

aAer  he  has  proceeded  upon  it. v.  Ure,  4  Law 

J.  Chanc.  906. 

On  a  re-examination,  on  the  ground  of  irregu- 
larity, no  new  witness  can  be  exaauned.  Perry  v. 
Sylvetter,  t  Jac.  83. 

The  rule  that  a  witness  cannot  be  examined  after 
publication  passed,  is  not  imperative  under  every 
variety  of  circumstance ;  but  it  will  not  be  departed 
from,  unless  the  Court  is  satisfied,  by  the  best  evi- 
dence, that  it  was  impossible  for  the  party  to  have 
had  the  benefit  of  the  testimony  before  publicatioa 
passed.  Attderton  v*  Wilbraham,  3  Law  J.  Chanc 
130. 

Where  publication  has  passed,  and  the  cause  is  in 
the  paper  for  hearing,  the  plaintiff,  upon  motion, 
paying  the  costs  of  the  application,  will  be  allowed 
to  examine  witnesses  to  the  execution  of  a  wiU. 
CcUy  V.  Coley,  S  Y.&  J.  44. 

(L)  Inter ROOATORIES. 

[See  Witness.] 

The  Court  ordered  an  examination  on  interroga- 
tories, to  asoertain  whether  a  party  had  puichased 

property  with  knowledge  of  a  decree.     v. 

Lady  Falmouth,  2  Ken.  tt,  Chanc. 

Permission  was  reluctantly  granted  to  the  plaintiff 
at  the  hearing,  to  exhibit  an  interrogatory  as  to  the 
loss  of  a  deed  by  mistake  omitted  to  be  proved.  Cos 
V.  Alliftgham,  1  Jac.  337. 

The  Court  will,  on  motion,  when  a  cause  has  been 
set  down  for  re-hearing,  permit  interrogatories  to 
be  exhibited,  to  prove  exhibits  not  before  the  Court 
on  the  original  hearing,  upon  an  affidavit  stating 
that  they  have  come  to  the  plaintiff's  knowledge 
since,  and  that  when  the  cause  was  heard  he  did  not 
know  of  their  existence.  WUliamwim  v.  Hutton,  9 
Price,  194. 

At  the  hearing,  liberty  giren  to  a  plaintiff,  snmg 
as  administrator,  to  exhibit  interrogatories  to  prove 
the  death  of  the  person,  whose  administrator  he 
claimed  to  be ;  and  the  cause  permitted  to  stand 
over  for  that  purpose.  Moom  t.  De  Bemale$,  1 
Russ.  301. 

Where  a  defendant,  being  examined  in  the 
Master's  office  on  a  general  interrogatory  as  to  his 
receipts  snd  payments,  answers  by  referring  to  a 
former  answer,  which,  in  fact,  contains  no  infoma- 
tion  on  the  subject,  the  Master  will  be  ordered  to 
receive  interrogatories  as  to  his  receipt  of  particular 
sums.  If  the  Master  refuses  to  receive  such  inter- 
rogatories when  tendered  to  him,  the  application  is 
made  r^;ularly  by  motion  as  well  as  by  petition. 
Porter  v.  Woedbridge,  4  Law  J.  Chanc.  68. 

In  a  country  cause,  an  order  to  file  croes  interro- 
gatories, for  the  cross  examination  of  the  witnesses 
of  the  adverse  party,  is  an  order  of  course.  Anom, 
6  Law  J.  Chanc.  21. 

Impertinent  interrogatories  can  only  be  taken  ad- 
rantage  of  by  demurrer. 
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lBterrogatoriM,bow6ver  impertinent,  if  answered^ 
cannot  be  aappreaaed,  as  the  answer  waives  all  ob- 
jections.    Jejferiei  v.  Whitluck,  9  Price,  486. 

A  demurrer  to  interrogatories,  some  parts  of 
which  are  free  from  objection,  must  parucularize 
the  objectionable  parts.  Jaekton  t.  Benton,  1  Y.  & 
J.  32. 

If  an  answer  to  interrogatories  be  not  only  too 
general,  but  insufficient,  exceptions  will  most  aa- 
doubtedly  be  allowed. 

Held,  that  an  interrogatory  asking,  whether  there 
were  not  a  bond  fide  consideration,  and  if  not,  what 
was  the  consideration,  is  answered  by  a  denid,  that 
there  had  been  a  bond  fide  consideration,  since  any 
other  than  a  bond  fide  consideration  is  unknown  to 
the  law. 

The  practice  relative  to  costs  on  exceptions  taken 
to  interrogatories  is,  that,  on  overruling  exceptions, 
forty  shillings  are  allowed,  and,  on  allowing  them, 
sixty  shillings. 

If  out  of  thirty -five  exceptions  taken  to  an  inter- 
rogatory, five  be  only  allowed,  and,  on  ai^uroent, 
one  of  the  five  be  overruled,  the  defendant  is  not 
entitled  to  costs.     Daniel  v.  Bishop,  IS  Price,  15. 

Where  a  party,  who  has  put  in  insufficient  an- 
swers, is  to  be  examined  upon  interrogatories,  such 
interrogatories  must  be  settled  by  the  Master,  and 
must  go  directly  to  the  points,  to  which  the  excep- 
tions are  sustained.  Farquharton  v.  Bal/hur,  1 
Turn.  184 

(M)  Depositions. 

Quare — Whether  depositions  taken  in  a  cross 
cause,  after  publication  passed  in  the  original  cause, 
osn  be  read  at  the  hearing  of  the  original  cause. 
Horloek  v.  Priestley,  1  Law  J.  Chanc.  73. 

The  Court  will  not  reject  depositions  on  the  cer- 
tificate of  the  commissioners,  before  whom  they 
were  taken,  on  the  ground  that  the  witness  under 
examination  had  not  only  consulted  minutes  of  her 
own,  but  a  document  drawn  out  for  her  by  plaintiff's 
attorney,  and  bad  given  her  testimony  upon  them. 
Anon,  i  Ken.  t7.  Cbanc. 

Depositions  taken  to  perpetuate  the  testimony  of 
witnesses  cannot  be  obtained  from  the  Court,  for  the 
purpose  of  perfecting  the  title  to  an  estate.  Teale 
▼.  Teaie,  1  S.  &  S.  385. 

Where  depositions  were  returned  on  paper,  the 
Court  allowed  tliem  to  be  engrossed  on  parchment, 
and  the  engrossment  to  be  filed.  Willis  v.  Garbuttf 
2Y.&J.  3«6. 

Depositions  taken  by  commission,  suppressed,  it 
appearing  that  the  evidence  had  been  taken  by  the 
clerk  to  the  commissioners,  and  that  the  effect  of 
some  of  the  depositions  had  been  communicated  to 
the  agent  on  the  other  aide.  Lewtox  v.  Munntngs, 
2  Y.  &  J.  483. 

(N)  Exhibits. 

Exhibits  impeaching  the  validity  of  a  deceased 
person's  signature  to  a  codicil  are  admissible,  jltfa- 
chin  V.  Grindott,  9  Add.  91. 

Where  exhibits  are  left  under  an  order  with  the 
clerk  in  court,  and  it  becomes  necessary  to  have  them 
produced  in  court,  or  at  the  assizes,  the  Court  will 
not  order  them  to  be  given  up  to  any  person  unless 
by  the  consent  of  all  parties,  and  upon  payment  of 


the  clerk  in  court's  fees.    Harrit  v.  BodetUuim,  .1  S. 
&  S.  283. 

(O)  Publication. 

It  is  of  course  to  enlarge  publication  before  the 
cause  is  set  down.  Long  v.  Bame,  t  Law  J.  Chanc. 
119. 

Where  no  witnesses  have  been  examined,  it  is  a 
motion  of  course  to  enlarge  publication.  French  v. 
LetMoy,  6  Mad.  50. 

It  is  the  course  of  the  Court  not  to  refuse  enlarge- 
ment of  the  time  of  publication  when  a  proper  ap- 
plication is  made,  though  the  party  applying  may 
have  been  extremely  dilatory.  Anon-  1  Law  J. 
Chanc  119. 

The  Court  enlarged  the  publication  under  special 
circumstances,  although  the  rule  to  pass  publication 
had  expired  four  months.  Stevens  r.  Salwey,  M'Clel. 
596. 

Publication  enlarged  under  the  circumstances. 
Cutler  V.  Cremer,  6  Mad.  253. 

Publication  after  answer  to  original  bill,  will  be 
enlarged,  until  the  answers  in  a  cross  cause  come  in, 
upon  the  production  of  an  affidavit  verifying  the  facts 
stated  in  the  cross  bill.  F4wards  v.  Morgan,  11 
Price,  399. 

In  one  suit,  two  distinct  matters  cannot  be  joined ; 
as,  where  one  requires  that  the  depositions  should  not 
be  published,  till  the  hearing  of  the  cause,  and  the 
other  requires  an  immediate  publication  of  the  same 
depositions.  Dew  v.  Clarke,  1  Law  J.  Chanc.  37, 
s.  c.  1  S.  &  S.  108. 

If  the  delay  in  proceedings  on  bill  and  cross  bill 
be  occasioned  by  the  fault  of  all  the  parties  thereto, 
the  Court  will  on  terms,  and  on  payment  of  costs, 
grant  a  second  order  to  enlarge  publication  iu  the 
original  cause,  so  as  to  enable  the  party  applying 
for  time  to  consider  the  matter  furnished  by  the 
answer  to  the  cross  bill  newly  filed.  Lowe  v.  Fir^ 
kins,  and  Firkins  v.  Lowe,  13  Price,  21. 

Practice  as  to  publishing  depositions  of  witnesses 
examined  after  decree.  Handley  v.  BiUinge,  1  Sim. 
511. 

(P)  Causes. 

(a)  Setting  down, 

A  cause  ought  not  to  be  set  dovni  in  the  paper  of 
further  directions  when  only  a  separate  report  has 
been  made,  and  there  is  no  general  report.  Cochrane 
V.  ChoMnbers,  t  Law  J.  Chanc.  47. 

A  cause  set  down,  without  consent,  in  the  vaca- 
tion after  the  term  in  which  publication  baa  passed, 
is  regular.     Partridge  v.  Canii,  1  S.  &  S.  466. 

A  cause  may  be  set  down  for  trial  proformd,  ao 
as  to  enable  a  witness  attending  from  a  public  office 
in  the  country  to  prove  a  document,  without  staying 
a  longer  period.    Swift  v.  Grace,  9  Price,  146. 

Where  a  defendant  obtains  an  order  for  shewing 
cause  against  a  decree  which  baa  been  obtained  by 
default,  it  is  his  duty,  and  not  that  of  the  plaintiff,  to 
have  the  cause  set  down.  Cooke  v.  Gonld,  4  Law  J. 
Chanc.  153. 

(fr)  Adjournment  of. 

It  is  an  established  practice  that  no  cause  be  ad- 
journed, without  production  of  an  atfidavit  of  due 
notice  of  the  application  to  adjourn  having  been 
given  to  the  other  party.  Anon,  t  Law  J.  Cbanc.  55. 
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A  etoM  cMiiot  be  adjourned,  if  a  new  snbponia 
to  bear  j udgment  is  necesaarj'.  Memorandum,  2  Law 
J.  Cbaoc.  80. 

The  Court  will  postpone  tbe  trial  of  a  cause,  in 
order  that  a  eross  cause  may  be  tried  at  the  same 
time.    Robertt  v.  Weit,  11  Price,  514. 

(c)  Restoring  to  the  Paper, 

Where  a  bill  had  been  dismissed  for  want  of 
prosecution,  on  an  affidavit  that  the  defendant's 
soUeitor  had  instructed  his  clerk  in  court  to  file  a 
replication,  which  he  had  omitted  to  do ;  the  Court 
on  the  usual  terms  permitted  the  cause  to  be  restored. 
Attamty  General  v.  FeUawt,  6  Mad.  111. 

In  equity,  where  a  party  shews  upon  affidaTit  that 
lie  was  surprised  by  a  cause  beior  in  the  paper  on  a 
particular  day,  and  beings  disposed  of  in  bis  absence, 
the  Court  upon  motion  will  restore  it  to  the  paper  to 
be  heard,  and  a  petition  is  not  necessary  for  that 
purpose.     Rowtey  v.  Carter,  1  Y.  &  J.  511. 

(Q)  Sdbp<ena  to  hear  Judgment. 

After  a  subpoena  to  hear  judgment  served,  and  the 
suit  reviTed  in  consequence  of  the  plaintiff's  death, 
it  is  not  necessary  that  there  should  be  a  new  sub- 
pcena.     Bray  r.  Woodran,  6  Mad.  7«. 

A  subpana  to  bear  judgment  is  not  dispensed 
with  by  a  solicitor's  undertaking  to  appear.  Biihoip 
r.  BtiAop,  9Price,481. 

An  application,  that  the  serrice  of  a  subpoena  to 
hear  judgment  on  the  defendant's  clerk  in  court 
might  be  deemed  sufficient,  was  granted,  on  an  affi- 
davit stating  that  the  defendant  could  not  be  found, 
and  that  his  solicitor  had  refused  to  receive  the  same. 
Far^har$on  v.  Theobald,  13  Price,  ISO. 

(R)  DecreeSw 

On  the  non-attendance  of  the  defendants  to  an 
information  by  the  Attorney  General  against  a  cor- 
porate body,  the  Court  pronounced  a  decree  niit,  on 
affidavits,  first,  of  sn  indorsement  on  the  dittringas, 
by  the  defendants'  solicitor  undertaking  to  appear 
at  the  hearing  of  the  cause ;  and  second,  stating 
service  of  a  letter  missive  on  the  solicitors  of  the 
Bishop  of  Winchester,  who  signified  that  they  did 
not  think  it  necessary  to  appear  for  the  Biafaop.  7^ 
Attorney  General  v.  the  Poor  of  Aloentoke,  9  Price, 
48«. 

Where  a  defendant  has  produced  uncontradicted 
frimdfacU  evidence  of  a  fact  which  oonstitotes  his 
defence,  but  that  evidence  is  not  in  itself  conclusive, 
he  will  not  be  entitled  to  a  decree,  but  a  reference 
will  be  ordered  as  to  the  fact  in  question.  Stephens 
T.  Meeeham,  6  Law  J.  Chanc.  28. 

After  a  decree  in  one  of  two  suits,  commenced  in 
the  name  of  an  infant,  it  is  not  usual  to  refer  it  to 
fho  Master  to  inquire  which  is  most  beneficiaL 
Tayl&r  v.  Oldham,  1  Jac.  5f  7. 

Where  a  bill  is  taken  pro  eon/esto,  and  a  decree 
made  upon  it,  whether  the  defendant  has  or  has  not 
appeared,  the  Court  will  pronounce  an  absolute  de- 
eree  in  the  first  instance,  and  will  not  give  the  de- 
fendant a  day  to  shew  cause.  London  v.  Ready,  1 
Law  J.  Chanc.  15,  s.  c.  1  S.  &  8.  44. 

Semble — If  the  bill  states,  that  persons,  who  in 
inspect  of  their  interests  would  be  necessary  parties 
Co  the  suit,  are  not  within  the  jurisdtetion  of  the 


Court,  a  decree  may  be  made  in  the  cause,  thoagh 
process  is  not  prayed  against  them,  nor  any  proof 
given  that  they  are  out  of  the  jurisdiction.  Haddoek 
r.  Thomlinson,  S  Law  J.  Chanc.  133,  s.  o.  t  S.  &  S. 
fl9. 

Where  three  plaintiffs  hold  a  joint  office,  and  the 
defendant  has  a  good  case  against  one  of  the  plain- 
tiffs, though  not  against  the  others,  a  decree  oaanot 
be  made  by  the  Court  in  that  suit  for  the  plaintifb. 
Hunter  v.  Richardson,  6  Mad.  89. 

A  decree  for  payment  of  the  debt  of  one  oredifor, 
under  a  deed  of  trust  which  provides  for  the  paymeot 
of  other  creditors,  is  erroneous.  So,  if  the  bill, 
stating  A  to  have  been  the  survivor  of  the  trustaee 
named  in  the  deed,  makes  the  heir  of  A  a  party  to 
the  suit,  as  such  supposed  survivor,  and  that  allega- 
tion proves  to  be  false,  the  decree  made  upon  snch 
state  of  the  pleadings  is  erroneoas. 

A  bill  to  carry  aneb  a  decree  into  ezeention,  not- 
withstanding long  acquieacence,cannot  be  sastained. 
The  original  decree  may  be  examined,  impeached* 
and  varied,  in  a  suit  to  carry  that  decree  into  ern- 
eotion  ;  it  is  not  conchuive  until  reversed  by  ori- 
ginal bill,  or  bill  of  review,  for  error  apparent  on  the 
nee  of  the  decree ;  and  the  Court  may  refuse  to 
carry  it  into  execution. 

Interest  ought  not  to  be  computed  from  the  date 
of  the  decree  for  payment,  but  from  the  di^  when 
payment  is  by  the  decree  directed  to  be  made. 

An  erroneous  decree,  direeting  payment  of  in- 
terest, cannot  give  the  right  to  intereat,  but  interest 
may  be  due  under  circumstances. 

No  proper  decree  can  be  made  for  the  pnrpoae  of 
raising  any  sum  of  money  under  a  deed,  without 
havingbefoie  the  Court  all  the  persons  interested  in 
the  property. 

A  party  who  oomes  into  a  court  of  equity,  to  have 
the  benefit  of  a  former  decree,  must  shew  fliat  that 
decree  was  right ;  if  it  appears  to  be  erroneous,  the 
Court  cannot  carry  it  into  executiott. 

A  decree 'taken  pro  eowfesto,  is  the  deeree  of  the 
plaintiff  who  takes  it,  and  it  is  his  duty  to  see  that 
It  IS  right 

A  decree  taken  pro  eenfeseo,  against  one  of  the 
defendants  in  a  suit,  may  be  impeaebed  for  error 
by  a  party  claiming  under  that  defendant ;  and  the 
party  claiming  under  the  plaintiff  in  the  avit,  can 
have  no  benefit  of  that  deeree,  if  erroneous. 

A  deeree  taken  pro  eonfesso  is  conohiaive  against 
the  defendant  oill^,  as  to  fscu  within  his  knowledge, 
not  as  to  facta  which  the  plaintiff  has  the  same  op- 
portunity of  knowing  as  the  defendant,  a.  ^.  as  to 
the  surviTorsMp  of  a  trustee,  whieh  was  alleged  in 
the  bill,  but  proves  to  be  contrary  to  fact.  HamHtem 
T.  Houghton,  f  Bligh,  150. 

A  decree,  whieh  provides  for  the  debt  of  one  ere- 
ditor  under  a  deed  of  trust,  upon  a  bill  and  answers 
raiaing  questions  as  to  the  rights  of  subsequent  in- 
cumbrancers, which  are  unnotioed  by  the  deeree,  is 
defective  on  account  of  that  decree ;  and  ftsiMc,  in- 
valid as  against  those  paitiea.  Bat  if  they  do  not 
appeal,  how  far  that  defect  ia  to  be  eooaiderod  in  the 
judgment  in  the  appeal — quaere. 

Tn  the  case  of  an  appeal  against  a  decree,  giving 
the  benefit  of  a  former  deeree  which  in  erroneoaa,  it 
ia  not  necessary  to  appeal  againat  the  fqrmer  deeraa. 
Hmnilton  v.  Houghton,  2  BKgh,  185. 

The  devisee  having  taken  the  benefit  of  an  insei- 
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Tent  tet,  «od  mtde  the  atsignee  a  party  to  the  soit, 
who,  hy  his  answer,  diaclaimed  all  knowledge  of  the 
aaaignmeot,  and  refused  to  undertake  the  trust  for 
the  creditors,  he  cannot  be  compelled  to  act,  and  the 
suit  remains  imperfect  until  another  assignee  is  ap- 
pointed and  made  a  party. 

A  decree  made  in  such  a  state  of  the  cause  is 
erroneous.     Rylands  t.  Latouehet  2  Bligh,  567. 

In  a  creditor*s  suit  against  the  debtor  and  his 
trustees,  the  debtor  being  out  of  the  jurisdiction  of 
the  Court,  a  decree  is  made,  under  which  the  Master 
finds  various  debts  secured  bj  specific  debentures  to 
be  due  from  him  ;  bat  the  report  has  not  been  con- 
fiimed  absolutely;  afterwards,  the  debtor  having 
come  within  the  jurisdiction,  a  supplemental  bill  is 
filed  against  him,  to  which  he  puts  in  his  answer, 
and  a  supplemental  decree  nisi  is  pronounced  against 
him,  and  made  absolute  in  due  course ;  the  original 
plaintiff  dying,  and  the  persons  entitled  to  revire 
declining  to  do  so,  A,  who  has  become  by  assign- 
ment the  owner  of  some  of  the  debentures  which 
the  Master  had  reported  due,  obtains  permission, 
notwithstanding  the  opposition  of  the  defendant,  to 
^  file  a  supplemental  bill ;  and  the  debtor  by  his  an- 
swer insists,  that  debts,  of  which  A  hss  become  the 
assignee,  were  originally  fraudulent  and  usurious, 
and  were  purchased  by  A  with  a  knowledge  of  the 
objections  to  their  validity :  Held,  that  A  is  entitled 
to  the  benefit  of  the  former  proceedings. 

Semble — That  if  the  objections  to  the  validity  of 
A's  claim  had  been  stated  in  opposition  to  his  ap- 
plication for  leave  to  file  a  supplemental  bill,  the 
Court  would  not  have  given  him  that  permission. 

Sembie — That  though  a  supplemental  decree  is 
pronounced,  giving  A  the  benefit  of  the  proceedings 
in  the  original  cause,  the  debtor  may,  by  a  special 
application,  obtain  lea^e  to  file  exceptions  to  the 
Master's  report,  so  as  to  raise  the  qnestion  of  the 
validity  of  A's  debentures.  Houlditeh  v.  Donegal, 
t  Law  J.  Chane.  5S,  s.  c.  1  S.  &  S.  491. 

Where  the  minutes  of  a  decree  order  that "  A 
and  all  parties  interested  should  be  at  liberty  to 
attend  the  trial,"  the  names  of  all  the  parties  in- 
terested should  be  specified  in  it.  Wood  v.  2>«fifi0, 
1  Law  J.  Chano.  89. 

The  only  mode  by  which  minutes  of  a  decree  can 
be  varied,  is  bypetidon.  Bromu  T.^anamm,  9  Price, 
479. 

Where  a  motion  is  to  be  made  for  any  variations 
in  a  decree,  the  notice  of  motion  must  express  the 
proposed  variations.  Wright  v.  Howard,  1  Law  J* 
Chanc.  154. 

If  a  decree  absolute  be  dismissed  from  the  decree 
wsi,  the  Court  will  not  order  it  to  be  amended  on 
motion ;  therefore,  if  it  appears  to  have  arisen  from 
sn  obvious  mistake  and  the  nature  of  the  case  mani- 
festly requires  it,  it  must  be  altered  on  a  re-heariog. 
Wmiamt  r.  Jones,  13  Price,  265,  s.  c.  M<Clel.  96. 

Gaining  the  enrolment  of  a  decree  by  surprise, 
renders  it  liable  to  be  vacated.  5tnMii«  v.  Guppy, 
1  Turn.  178. 

Under  a  decree,  directing  money  to  be  converted 
into  land,  the  party  entitleid  to  the  produce  cannot 
elect  whether  he  will  take  the  produce  or  the  land. 
Bradi$h  v.  Gee.  1  Ken.  73,  s.  c.  Amb.  tse9 :  s.  p. 
Delgmmo  v.  Morgan^  1  Ken.  128. 

Bin  fomded  on  a  letter  not  stamped,  decree  made, 
direoted  not  to  be  delivered  out  until  the  letters 


stamped  were  produeed  to  Ae  registrar.    Chmntt  v. 
Joti$9t  6  Mad.  t67. 

The  Master's  certificate  of  disobedience  to  a  de- 
cree, need  not  be  filed  within  four  days  after  it  is 
signed,  it  being  sufficient  to  file  it  before  the  four 
days'  order  is  delivered  out.  Harrit  v.  Dt  Taatit,  1 
S.  &  S.  363« 

(S)  Re-hearinos. 

A  bill  may  be  sustained  for  the  re-hearing  of  a 
decree,  alleged  to  have  been  made  fraudulently  in 
a  suit  to  which  the  plaintiff  was  no  party.  Morris 
V.  London,  t  Law  J.  Chanc.  140. 

On  a  re-hearing,  evidence  in  the  cause  may  be 
read,  which  was  not  read  at  the  original  hearing. 

Qiuere — Whether,  upon  a  special  application,  the 
Court  will  permit  a  party  to  use,  on  a  re-hearing, 
documentary  evidence  not  proved  in  the  cause  at 
the  time  of  the  former  hearing.  Williams  v.  Good' 
child,  2  Rubs.  91. 

New  evidence  admitted  on  a  re-hearing,  and  a 
petition  of  re-hearing  permitted  to  be  amended,  to 
state  the  discovery  of  such  new  evidence.  Wyld  t. 
Ward,  9  YM  J.  3Bi. 

Appeals  may  be  prosecuted  in  formd  juuporis. 
Bland  v.  Lamb,  2  J.  &  W.  402. 

(T)  Refebenges. 
(a)  Where  directed. 

At  the  instance  of  a  tenant  the  Court  will  not 
direct  a  reference  to  the  Master,  ss  to  the  reduction 
of  rent     Ex  parte  Town,  in  re  Alchin,  1  Turn.  137* 

A  legatee,  on  a  bill  filed  by  him  against  the  exe- 
cutor, is  not  entitled  to  the  benefit  of  the  proceedings 
had  In  a  suit  by  creditors  against  the  same  executor. 
But  the  legatee's  suit  will  be  referred  to  the  same 
Master  to  whom  the  creditor's  suit  was  referred, 
with  liberty  to  him  to  use  the  proceedings  had  in 
that  suit.    Broad  ▼.  Sevan,  1  Law  J,  Chanc.  69. 

Where  there  are  circumstances  under  which  a 
mode  of  valuation  agreed  upon  by  the  parties  fails, 
the  Court  will  ascertain  the  Talue  by  a  reference  to 
the  Master.  Arhoright  v.  Stoveld,  3  Law  J.  Chano. 
49. 

The  Chancellor  said,  that  no  reference  could  be 
made  to  the  Master  to  receive  proposals  for  leases 
of  property,  the  subject  of  the  cause,  and  to  approve 
and  settle  the  same ;  but  that  an  order  might  be 
made  empowering  the  Master  to  report  on  them  to 
the  Court.    M'Dermott  v.  Kealy,  1  Jac.  374. 

In  a  suit  for  the  specific  performance  of  an  agree- 
ment, a  motion  was  made  for  a  reference  of  title  ; 
but  the  performance  of  the  contract  being  resisted 
upon  other  grounds,  the  Court  will  examine  the 
answer,  to  see  whether  those  other  grounds  are  sub- 
stantial or  erroneous.  Therefore,  where  the  subject 
of  a  contract  was  a  life  annuity,  and  the  defondant 
insisted  that  time  was  of  the  essence  of  the  contract, 
the  Court  refused  to  make  a  reference  of  the  title  to 
the  Master.     Withy  v.  Cottle,  1  Turn.  78. 

An  allegation  in  the  answer  concerning  a  fact 
lying  especially  within  the  knowledge  of  the  plain- 
tiff, does  not  entitle  the  defendant  to  an  inquiry  on 
that  point.     WaOur  v.  Woodward,  1  Russ.  107. 

The  allegation  in  the  answer  of  facts  which  must 
be  within  the  knowledge  of  the  plaintiff,  but  may 
be  incapable  of  other  proof,  is  sufficient  to  induce 
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the  Coarti  at  the  bearing,  to  direct  an  inquirj. 
Fereday  t.  WighttoicUt  6  Law  J.  Cbanc.  60. 

Whether  the  answer  of  one  defendant  can  be  read 
agaioat  a  co-defendant  as  to  coats — giuerc.  Such 
answer  will  clearly  ground  an  inquiry  before  the 
Master  as  to  the  fact.  Chervet  v,  Jone$,  6  Mad.  967. 

The  Court  of  Exchequer  ordered  that  causes 
standing  referred  to  the  late  deputy  remembrancer, 
should  be  transferred  to  the  present  King's  remem- 
brancer.    Reg.  Gen.  IS  Price,  264. 

(6)  Impertinence  and  Scandal, 

[See  Pleading,  in  Equity.] 

After  time  has  been  obtained  under  an  order,  a 
bill  cannot  be  referred  for  impertinence.  Anon,  2 
Ken.  21.  Chanc. 

A  party  cannot  have  a  reference  for  impertinence 
after  he  has  answered  or  submitted  to  answer  that 
which  contains  the  matter  he  complains  of,  but,  after 
answer  or  submission  to  answer,  matter  may  be  re- 
ferred as  scandalous.     In  re  Burton,  1  Russ.  560. 

A  party  cannot  refer  for  impertinence  an  affidavit 
filed  in  support  of  a  motion,  if,  after  that  affidavit 
was  filed,  he  has  filed  any  affidavit  in  opposition  to 
the  motion.     Kuling  v.  Hoskitu,  2  Ross.  S19. 

Interrogatories  and  depositions  not  to  be  raferred 
on  motion  of  course,  before  the  hearing,  for  imper- 
tinence alone,  without  scandal.    Osmond  v.  Tiudall, 

1  Jac.  625. 

After  a  plaintiff  has  proceeded  on  the  examination, 
an  order  for  referring  a  defendant's  examination  for 
impertinence  is  not  as  of  course.    Johnstone  v.  Ure, 

2  S.  &  S.  578. 

Motion  that  a  general  demurrer  ahould  be  taken 
off  the  file,  because  the  bill  had  been  previously  re- 
ferred for  impertinence,  refused  with  costs.  Boode 
V.  Boode,  1  Law  J.  Chanc.  81. 

(c)  Proceedings, 

Semble — Under  a  decree  to  account,  made  upon 
taking  the  bill  pro  eonfesso  against  a  defendant  who 
has  appeared,  but  not  answered,  he  cannot  attend 
the  Master  until  leave  of  the  Court  has  been  obtained. 
Heyn  v.  Heyn,  1  Jac.  49. 

A  residue  being  given  to  a  class  of  persons,  snd 
it  being  referred  to  the  Master  to  ascertain  who  be- 
longed to  that  class,  s  person,  whom  the  Master  has 
admitted  as  one  of  Uie  clsss,  msy  obtain  an  order  to 
attend  the  proceedings,  at  the  expense  of  the  estate, 
if  one  solicitor  acts  in  the  suit  both  for  plaintiff  and 
defendant,  and  also  for  persons  clsiming  to  be  inter- 
ested in  the  residue.    Anon,  5  Law  J.  Chanc.  104. 

If  a  plaintiff,  after  a  defendant  has  put  in  his  ex- 
amination to  the  usual  interrogatories  before  the 
Master,  discovers  that  the  latter  has  omitted  certain 
sums,  the  Master  msy,  without  obtsining  an  order 
of  the  Court,  receive  new  facts  snd  further  interro- 
gatories in  order  to  remove  the  difficulty.  Sidden  v. 
Forster,  1  S.  &  S.  355. 

When  it  is  suggested  at  the  bar,  that  the  party 
prosecuting  a  reference  has,  since  the  report  was 
made,  acquired  information,  which,  if  it  ha^  been 
laid  before  the  Msster,  would  probably  have  led  him 
to  a  different  result ;  the  Court,  though  it  will  not 
upon  the  mere  suggestion  refer  the  mstter  back  to 
the  Master,  will  order  the  cause  to  stand  over,  with 
leave  to  present  a  petition  on  the  point ;  and  a  suf- 
ficient case  being  stated  in  the  petition,  and  sup- 


ported by  aflidavit,  the  matter  will  be  ordered  to  be 
referred  back.  Hunt  v.  Dickenson,  5  Law  J.  Chanc. 
207. 

Practice  of  the  Master's  office  as  to  making  rests 
in  cslculating  interest.  Rowe  v.  Dodson,  1  Law  J. 
Chanc.  185,  and  Griffith  v.  Heaton,  1  Law  J.  Chanc. 
197,  s.  c.  1  S.  &  S.  271,  where  the  point  in  this 
case  came  again  under  review. 

When  rerorence  is  made  to  the  Master  to  appoint 
a  manager  of  an  estate,  be  may  fix  on  the  fittest 
person,  without  regsrd  to  who  msy  propose  hisi. 
Lespinasse  v.  Bell,  2  J.  &  W.  456. 

When  a  reference  is  made  on  motion  to  the  Mas- 
ter, further  directions  will  be  allowed  on  motion. 
Whitcomb  v.  Foley,  6  Mad.  5. 

D,  having  filed  against  M  snd  B  a  bill  in  equity 
to  csncel,  for  want  of  consideration,  certain  pott  ekit 
bonds,  and  a  general  bond  which  D  had  executed 
and^  delivered  to  B,  to  secure  the  bslsnce  of  account 
between  M  and  B,  and  future  advances  by  B  to  M; 
and  D  having  afterwards  dismissed  the  bill  ss  against 
M,  snd  examined  htm  as  a  witness,  it  was  decreed 
on  appeal,  reversing  the  judgment  below,  that  D 
having  deliberately  executed  a  deed,  acknowledging 
that  the  bonds  were  given  to  secure  certain  sums 
actually  advanced  by  B  to  D,  and  a  bond  in  a 
penalty,  defeasible  on  payment  of  money  advanced 
and  to  be  advanced  by  B  to  M,  and  accounts  stated 
and  settled  between  B  and  M,  and  as  no  account 
could  be  taken  in  the  cause  between  B  and  M,  who 
was  no  longer  a  party,  D  had  debarred  himself  from 
impeaching  the  securities,  or  the  consideration  stated 
in  them.  But  on  reference  to  the  Master  to  take  an 
account  of  what  was  doe  from  D  to  B  on  the  secu- 
rities, although  it  was  directed  thst  D  should  be 
bound  by  the  accounts  stated  and  settled  bet«^een 
M  and  B,  he  was  to  be  at  liberty  to  falsify  the  same, 
or  shew  any  errors  or  overcharges  therein. 

In  proceeding  under  this  decree  upon  the  account 
in  the  Master's  office,  a  book  of  accounts  was  pro- 
duced, containiuf;  a  general  statement  of  accounts 
between  M  and  B,  and  a  particular  entry  as  to  an 
alleged  purchase  by  M  from  B  of  certain  bonds  exe- 
cuted by  W.  This  entry  appeared  in  the  midst  of 
the  general  account,  upon  two  leaves,  having  an 
appearance  of  being  inserted  in  the  place  of  two 
which  had  been  cat  out,  but  which  might  have  been 
brought  into  that  state  by  continued  use.  Many  of 
the  items,  extending  over  a  conaiderable  period  of 
time,  were  in  the  ssme  ink  snd  handwriting.  Pay- 
ments of  prior  date  were  entered  after  payments  of 
subsequent  date,  and  the  account,  as  ix  appeared, 
laboured  under  otber  suspicioos  circumstances.  There 
were  also  produced  before  the  Msster  by  the  consent 
of  all  parties,  plain  copies,  to  save  examined  copies 
of  the  proceedings  in  a  certain  cause,  in  which  one 
W  was  plaintiff,  and  M  and  B,  with  others,  defen- 
dants ;  and  in  which  cause  it  was  found,  upon  the 
decree,  (the  same  books  and  account  having  been 
produced  in  the  cause,)  that  no  money  had  been  ad- 
vanced or  bond  fide  allowed  by  B  to  M  on  the  bonds 
in  question.  Under  these  circumstances,  the  Msster 
disallowed  the  charge  of  B  against  D,  in  respect  of 
the  slleged  sale' of  W's  bonds  by  B  to  M,  and  his 
report  to  that  effect  was  confirmed  by  the  Court  be- 
low :  Held,  on  appeal,  that  under  the  oircumstanoes, 
and  the  liberty  given  by  the  order  to  falsify  the 
account,  the  oi4er  confirming  the  report  was  right* 
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Wlietb«r  raeh  eoBMBt  to  •dmit  copies  of  such 
piooeedin{p8  as  before  mentiooed,  precludes  the 
psrty  who  consents,  from  objecting  tbat  the  originals 
are  not  eTidenoe-^gtuere.  But  if  he  permits  them 
to  be  read  before  the  Master  and  the  Court,  without 
efficiently  raisiDg  a  distinct  objection  upon  this 
ground,  although  by  his  exception  he  objects  to  the 
report  generally,  as  not  supported  by  eridence-^ 
itmb,  that  the  Master  acting  upon  the  reference,  with 
leave  to  "  surcharge  and  falsify,"  may  administer 
such  equity  as  above  mentioned,  by  disaUowing  the 
items  to  wbioh  such  evidence  applies. 

Where  a  Master  by  his  report  certifies  a  fact,  and 
exceptions  are  taken  to  the  report,  it  lies  upon  those 
who  are  to  uphold  the  report  to  produce  the  evi- 
dence of  the  fact.  So,  if  he  certifies  the  result  of  an 
account  upon  the  allowance  or  disallowance  of  items 
in  dispute,  and  one  of  the  parties  escepts  to  the  re- 
port, both  as  to  the  principle  on  which  the  account 
is  taken,  and  the  CTidence  in  support  of  the  allow- 
ance or  disallowance  of  the  items,  the  parties  in 
whose  favour  the  report  is  made,  must  produce  the 
evidence  on  the  hearing  of  the  exceptions. 

Whether,  upon  leave  "  to  surcharge  and  falsify  " 
equities  can  be  admtniatered'-irvcre.  BemaU  v. 
th§  Mar^it  of  Donegal,  1  Bligh,  N.S.  .^4. 

(d)  Report, 

Where  an  answer  is  referred  to  the  Master,  the 
defendant  may,  previous  to  his  report,  file  a  further 
answer.     Wynne  v.  Jackton,  9  S.  &  S.  tt6. 

Where  a  reference  of  title  is  made  to  the  Master, 
his  report  will  not  be  suspended  to  wait  the  decision 
of  a  suit  commenced  against  the  vendor  for  the  re- 
covery of  part  of  the  estate,  but  the  two  suits  mav 
be  heard  together.  Otbalditton  v.  Atkew,  €  J.  &  W. 
539. 

On  an  answer  being  referred  for  impertinence, 
the  Master's  report  must  be  procured  within  four 
days.  Joseph  v.  Simpeon,  10  Price,  95 :  8.  P.  Reg, 
Gen.  10  Price,  f9. 

An  order  for  reference  of  an  answer  to  an  injunc- 
tion bill,  for  impertinence,  not  having  been  acted  upon 
according  to  the  rule  of  court,  requiring  the  Master's 
report  to  be  obtained  by  the  plaintiflfs  within  four 
days  after  such  reference,  was  discharged  on  motion, 
with  coats,  snd  the  injunction  dissolved  on  the 
merits.     Hodgum  v.  Priekit,  13  Price,  451. 

The  Court  will  only  grant  a  separate  report  for 
the  purpose  of  expediting  the  proceedings.  Hare  v. 
Ruteombe,  M*Clel.  101,  s.c.  as  Hare  t.  Bruford, 
t3  Price,  «77. 

Motion  by  plaintiff  to  restrain  the  Master  from 
making  a  separate  report  until  a  month  after  the 
trial  of  an  indictment  for  perjury,  upon  affidavits 
carried  in  by  that  party  in  support  of  cbsrges,  or 
until  further  order,  or  that  the  report  might  be  with- 
out prejudice  to  the  plaiotifTs  thereafter  prosecuting 
his  claims,  refused  with  costs.  Bolaffey  v.  Bendelaek, 
M'Clel.  573. 

No  objection  can  be  taken  to  the  Master's  report 
if  the  party  neglects  to  except,  though  the  Master 
has  proceeded  on  e^oneous  principles.  Brown  v. 
SttHiome,  1  M.  &  Y.  427. 

(U)  Exceptions. 

(a)  To  Annoers* 

Esoeptions  cannot  be  taken  to  so  answer  to  an 


amended  bill,  which  would  have  held  equally  to  the 
answer  to  the  original  bill.  Anott,  3  Law  J.  Chano. 
111. 

The  Court  will  order  exceptions,  which  are  irre- 
gularly entitled,  to  be  taken  off  the  file,  WiUiamt  v. 
Daviet,  1  S.  &  S.  426.   ^ 

The  signature  of  counsel  is  essential  to  exceptions 
to  an  answer. 

And,  therefore,  exceptions  not  signed  by  counsel, 
taken  off  the  file,  though  the  defendant  had  taken  an 
office  copy  of  them,  and  the  plaintiff  had  obtained 
an  order  of  reference.     Yates  v.  Hardy,  1  Jac.  ««3. 

Exceptions  to  an  answer  for  insufficiency  must 
follow  the  Words  of  a  bill ;  and  it  is  not  enough  that 
they  are  in  substance  the  same  with  certain  parts  of 
the  bill.  Hodgson  v.  Butterjield,  3  Law  J.  Chanc. 
11«,  a.  c.  «  S.  &  S.  236. 

After  an  order  to  amend,  the  right  to  except  to 
the  answer  to  the  original  bill  is  waived  ; — hence, 
where  a  bill  was  amended,  and  the  defendant  pat  in 
another  answer,  stating  facts  not  mentioned  in  the 
former,  and  did  not  answer  particulars  required  by 
the  bill — on  exception,  it  was  bolden,  that  a  special 
application  ought  to  have  been  made  for  leave  to  file 
exceptions.    Irving  v.  Vinia,  1  M*CIel.  &  Y.  563. 

Where  the  effect  of  s  motion  would  be  to  waive 
oxceptions  to  answer,  the  Court  will  not  qualify  their 
order  by  making  it  without  prejudice  to  exceptions 
being  taken.     Phillips  v.  Stevenson,  1 1  Price.  733. 

Exceptions  to  an  answer  filed  after  the  bill  has 
been  amended,  will  not  be  taken  off  the  file,  if  no 
answer  is  required  to  the  smendments.  Milter  v. 
Wheatley,  1  Sim.  296. 

Where  an  injunction  is  obtained  bv  plaintiff  be- 
fore answer,  and  when  the  answer  is  put  io,  he 
excepu  to  the  same,  he  cannot  move  to  refer  the 
exceptions  instnnter. 

Such  an  exception  must  be  signed  by  counsel. 
Candler  v.  Parttrigton,  6  Mad.  102. 
^  An  exception  to  the  Master's  report  of  imper- 
tinence, may  be  taken  even  after  an  order  to  expunge 
the  impertinence  has  been  obtained. 

After  a  party,  who  has  obtained  an  order  to  ex- 
punge, haa  been  served  with  an  order  for  setting 
down  exceptions  to  the  Master's  report  of  imperti- 
nence, it  is  irregular  in  him  to  proceed  to  expunge, 
or  to  enforce  the  payment  of  costa.  David  v.  Wil- 
liams, 5  Law  J.  Chanc.  71,  s.  c.  1  Sim.  17. 

Where  exceptions  are  taken  to  the  answer  to  the 
original  bill,  and  exceptions  are  also  taken  to  the 
answer  to  the  amendea  bill,  a  separate  rule  for  the 
argument  of  each  set  of  exceptions  must  be  given  : 
and  it  is  irregular  to  set  them  down  for  argument 
under  one  rule.  Eastteood  v.  Dobree,  1  Y.  &  J.  508. 

Where  the  Court  thinks  exceptions  frivolous,  it 
will  give  full  costs  agaiust  the  exceptant.    Nunn  r. 
,  3  Law  J.  Chanc.  83. 

Where  a  great  number  of  exceptions  were  taken 
to  an  answer,  and  shortly  before  the  argument  the 
defendant  submitted  to  answer  them,  in  consequence 
of  which,  it  was  urged,  that  the  answer  was  clearly 
evasive,  and  that  the  ordinary  costs  were  greatly 
inadequate ;  yet  the  Court  refused  to  give  extra 
costa,  but  reserved  the  consideration  of  them  until 
the  hearing  of  the  cause.  Attwood  v.  Small,  2  Y.  & 
J.  72. 

Bill  against  assignees  of  a  bankrupt  for  an  account 
and  an  injunction  to  restrain  proceedings  at  law. 
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One  of  the  MUgnees  pot  in  a  eepante  answer,  stating 
that  his  name  bad  been  used  in  the  action  at  law 
withoat  bis  knowledge  or  authority :  that  be  had 
not  acted  aa  assignee,  except  in  some  trifling  par- 
ticulars, not  connected  with  the  matter  in  the  bill 
mentioned ;  and  that  he  wm  wholly  ignorant  of  the 
matter  set  forth  in  the  bill — Exceptions  to  the  an- 
swer, because  the  defendant  had  not  answered  each 
interrogatory,  oirerruled  with  costs.  Jontt  v.  Wig- 
gmt,SY»lScJ.SB5. 

(b)  To  Reporti  and  Certifieatu, 

An  order  inconsistent  with  the  original  decree 
eannot  be  made  upon  exceptions  to  the  report. 
Brvwn  f.  De  Tattet,  1  Jac.  284. 

The  Master's  report,  with  respect  to  a  receiver's 
accounts,  must  be  questioned  by  exceptions,  and 
not  u|K>n  petition.  ShewtU  t.  Jona,  2  S.  &  S.  170, 
S.  0.  Anon,  3  Law  J.  Chanc.  54. 

The  party  exhibiting  interrogatories  before  a 
Master  for  examination  of  the  adverse  party,  cannot 
set  down  exceptions  taken  to  the  examination  for 
insufficiency,  to  be  signed  before  the  Court,  bat 
must  obtsin  an  order  to  refer  it  to  the  Master  to  rs* 
view  his  report,  and  to  report  thereon,  with  liberty 
to  except.    R€g,  Gen,  10  Price,  169. 

Exceptions  to  the  Master's  report  must  be  eon- 
firmed  before  any  order  can  be  made  upon  it.  Seott 
v.  Livtity,  2  S.  &  S.  SOO. 

After  an  answer  has  been  reported  insufiioient, 
an  order  to  amend,  and  for  the  defmdant  to  answer 
amendments  and  exceptions  together,  prerents  the 
defendant  from  taking  exceptions  to  toe  report,  if 
it  be  served  before  the  exceptions  are  set  down.  Far' 
quarion  v.  Balfour,  1  Jac.  587-. 

If  ,a  general  exception  is  taken  to  a  Master's 
report,  and  the  Court  is  of  opinion,  that  the  Master 
IB  right  in  any  one  particular,  the  exception  must  be 
OTerruled.  ureen  v.  Weaver,  6  Law  J.  Chanc  1, 
a.  o.  1  Sim.  404. 

Exceptions  to  Master's  certificate,  on  reference  of 
an  answer  for  impertinence,  may  not  be  filed  aa  of 
course  in  this  Court. 

A  previous  application  must  be  made  to  the  Court 
for  leave  to  file  exceptions.  Thomion  v.  PeUatt,  11 
Price,  73«. 

(V)  Stayimo  Proceedings. 
[See  Injunction.] 

If  a  suit  be  proper,  and  the  further  prosecution  of 
it  correct,  it  will  not  be  stayed  on  account  of  the 
plaintiflTs  becoming  imbecile  after  its  commence- 
ment.    Wartnaby  v.  Wartnabyt  1  Jac.  377. 

The  Court  will  in  general  stay  proceedings  on 
reference  to  the  Master  to  ascertain  whether  pro- 
ceedings at  law  and  in  equity  are  for  the  same  cause. 
But  where,  the  plaintiff  having,  before  the  order  was 
drawn  up,  proceeded  at  law,  the  defendant  had 
applied  to  the  court  of  law  and  obtained  time  upon 
terms, — it  was  held,  tliat  he  had  waived  the  benefit 
of  the  order,  and  was  bound  by  the  intermediate 
proceedings.     Amery  y,  Brodriek,  1  Jac.  530. 

The  Court  will  not  stay  the  last  proceedings  under 
a  decree  till  after  the  decision  of  an  appeal  in  the 
House  of  Lords,  in  the  absence  of  an  affidavit  duly 
prepared  and  signed  by  two  counsel.  Edwards  t. 
Morgan,  1  M'Clel.  &  Y.  258. 


Pending  an  appeal,  the  Court  will  sometimes  stay 
the  sale  of  property  which  the  decree  had  directed 
to  be  sold ;  but,  if  the  property  consists  of  personal 
chattels,  remaining  in  the  possession  of  the  appellaBt, 
he  must  give  ample  aecurity  for  their  value.  Narot 
V.  Biuiuird,  2  Russ.  56. 

An  action  was  brought,  at  the  inatsnee  of  the 
Crown,  against  a  contractor  for  the  building  of  cer- 
tain public  works,  on  a  bond  given  for  the  perform 
mance  of  his  contract :  the  action  was  defondod, 
and  a  verdict  and  judgment  obtained  by  the  Crown. 
The  defendant  applied  to  the  Court  to  stay  proceed- 
ings on  the  judgment  for  a  short  period,  that  he 
might  file  a  bill  on  the  equity  side  of  the  coort, 
alleging  that  he  had  miataken  his  course  in  defend- 
ing the  action  at  law ;  and  being  advised  that  he  had 
good  ground  for  equitable  relief,  he  was  about  to  file 
a  bill  againat  the  law  officera  of  the  Crown.  The 
Court  rejected  the  application  on  the  groonds — that, 
taking  the  application  as  made  in  the  aoit  at  law, 
the  postea  could  not  be  stsyed ;  that,  treating  it  as 
an  application  in  equity,  tbera  waa  no  suit  depend- 
ing; and  that  the  defendant  had  not  shewn  samcient 
grounds  for  equitable  relief;  and  tembU,  that  his 
grounds  of  eqni^  might  have  been  used  by  him  at 
law.  (Hallock,  B.  dittent.)  Ret  r,  Pete,  1  Y.  & 
J.  169. 

(W)  Costs. 
[See  Costs.] 

If  a  bill,  which  has  been  dismissed  for  want  of 
proaiBCotion,  ia  raatored  on  the  tenns  of  the  plaintifiT 
paying  the  costs  ooeaaioned  by  the  dismissal,  and 
the  cauae  comes  to  a  hearing  before  these  costs  are 
paid,  the  defendant  cannot  then  object,  that  the 
terms  of  the  order  of  restoration  have  not  been  com- 
plied with.  Larimer  v.  Larimer,  2  Law  J.  Chanc.  13. 

If,  on  shewing  special  cause  against  an  order  to 
dismiss  a  bill  for  want  of  proaecution,  the  plaintiA 
do  not  establish  the  fact  they  endeavoured  to  do, 
they  must  pay  the  costs  of  the  order  to  dismiss,  in 
order  to  procure  the  bill  to  be  retained  by  an  under- 
taking to  apeed.     Athmott,  v.  Hutton,  13  Price,  6.  • 

If  iasue  is  taken  on  a  plea,  and  the  defendant,  by 
evidence,  establishes  the  truth  of  it,  the  course  m 
the  Court  is,  to  dismiss  the  bill  with  costs.  Pitman 
T.  Edwards,  3  Law  J.  Chanc.  159. 

An  order  conaented  to  in  consequence  of  mistake, 
will  be  discharged,  but  not  with  coats.  Irving  v. 
Pritehard,  1  Law  J.  Chanc.  100. 

On  a  bill  in  equity,  it  appearing  there  was  a  de- 
fence at  law,  the  bill  was  dismissed  with  costs.  An 
alAion  at  law  being  prosecuted,  and  the  defondants 
at  law  having  succeeded  in  the  action,  the  plaintiff 
in  equity  then  preaented  a  petition  for  hearing  on 
account  of  the  queation  of  costs,  founding  the  prayer 
of  the  petition  on  the  g^und  of  their  bill  naving 
been  a  bill  substantially  for  relief,  as  well  as  for  dte- 
oovery ;  because  it  had  prayed,  that  the  cause  of  the 
action  might  be  cancelled:  The  Court,  after  ex- 
pressing regret  in  being  compelled  to  grant  the  order, 
made  it,  but  without  costs.  Duncan  v.  Werrallt  10 
Price,  31. 

Where  a  party,  who  is  improperly  made  a  defen- 
dant, instead  of  objecting  .that  be  ought  not  to  be  a 
defendant,  insists  by  his  answer  that  he  has  an 
interest  in  the  matter  of  the  suit,  though  the  bill  be 
dismissed  as  against  him  at  the  bearing,  he  wHI  not 
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bftT«  his  eocti.  Raudaii  t.  Bamdall,  4  Law  J.  Cfanc. 
50. 

The  abuidonmeiit  of  •  raotioa  sfter  DOtice  does 
not  entitle  the  party  to  costs.  Hurd  t.  Partingten, 
1  M'Clel.  U  Y.  40. 

5.  JN  THE  ECCLESIASTICAL  COURTS. 

The  Court  not  on]  j-  condemned  a  proctor  in  the 
costs  of  a  suit  ia  which  he  had  malpractised,  hot 
seemed  inclined  to  sospend  him  from  his  ftinetions. 
FttHtUt  T.  Prtntict,  3  PhiL  511. 

Where  A  has  been  imprisoned  under  a  significaTit, 
for  contempt  of  court,  in  a  cause  between  A  and  B, 
occurring  in  an  ecclesiastical  jurisdiction ;  the  Court 
of  Kinjf's  Bench  will  direct  bis  release,  if  he  shew 
that  the  style  or  nature  of  such  cause  has  been  wrong- 
fully set  forth  in  the  signifioaTit.  The  other  party 
in  the  Spiritual  Court,  B,  may  hnr9  his  remedy, 
however,  by  obtaininj^  from  the  judge  a  new  moni- 
tion in  the  matter,  warning  A  to  comply  with  its 
decree ;  care  being  taken  in  such  monition  ^as  well 
as  in  the  subseqaeut  signi6caTit  that  will  issue,  if 
A  continue  contumacious)  duly  to  set  forth  the  ori- 
ginal cause,    AUtim  v.  Dugg§r,  1  Add.  507. 

To  an  inhibition  discloHog  an  appealable  grie- 
yance  on  the  face  of  it,  there  must  be  sn  abutlutf,  snd 
not  an  appsarmnce  under  protetl.  Greg  v.  Greg,  9 
Add.  S76. 

Process  will  not  be  deemed  well  aerred  on  an 
infant,  unleas  it  be  in  the  presence  of  bis  guardian, 
or  person  baring  bis  custody.  Coiiptr  t.  Grten,  t 
Add.  454. 

When  the  proceedings  sre  by  articles,  they  must 
be  broogbt  in,  on  the  court  day  immediately  pre- 
ceding that  upon  which  the  defendant  has  appeared, 
and  contain  the  entire  charge. 

Additional  articles  may  be  sdmitted  in  criminal 
suits,  but  not  such  as  contain  new  criminal  charges, 
or  eren  advance  collateral  facts  and  circumstances, 
ia  proof  of  articles  of  the  original  act,  directly  cri- 
minatory.   SehuUt  ▼.  Htdgum,  1  Add.  519*20. 

In  personal  answers  the  respondent  is  not  bound 
lo  confine  himself  to  mere  sffirmatiTes  or  nentires, 
confbnnsbly  to  the  plea,  but  he  may  go  into  all 
mattsrs  relatire  to  the  transactions  to  which  the 
snswers  are  required. 

But  §nnbU — if  the  redundant  answers  be  rarious, 
they  are  inadmissible.  OZitfr  t.  Heatheot9,9  Add. 55. 

Where  depositions  were  taken  under  a  requisition 
in  a  foreiffn  country,  and  objected  to,  because  they 
had  not  been  secretly  taken,  such  objection  was 
OTSffmled.     Herbert  r.  Herbert,  5  Phil.  54w 

Alter  prsyerof  poblioation,  no  more  witnesses  can 
be  examined,  unless  leave  of  the  Court  be  obtained 
for  that  purpose.  Bniee  v.  BvrJIee,  9  Add.  404 
^  An  allegatioo  in  objection  to  an  iuTentorr  brought 
in,  on  oath,  by  party  ia  the  cause,  admitted,  and 
"answera"  decreed.  Qti^re  ■  Whether  the  Court 
aiigbt  not  assifn  a  "  term  probatory"  and  permit 
witaeasss  to  be  examined  on  sooh  an  allsntiOD,  in 
the  event  of  the  answers  being  unsatisfactory. 
Bragden  v.  Brewn,  S  Add.  556. 

The  Court  will  not  admit  an  exceptive  allegation 
to  the  testimony  of  a  witness,  unless  it  be  pleaded 
before  publication,  snd  discredit  the  witness  mate- 
rially.   Atkhmn  v.  Atkint^,  t  Add.  484. 

A  prayer  to  the  Court  to  resdnd  tiM  ocndusioa 

Digest,  18«t— 1828. 


of  a  cause,  for  the  purposs  of  receiving  an  exceptive 
allegation,  will  be  rejected,  unless  a  special  ground 
be  introduced,  as  that  of  fresh  matter  having  newly 
come  to  the  party's  knowledge.  Durant  v.  Durant, 
t  Add.  267. 

An  exceptive  allegation  lies  to  the  testimony  of 
a  witness,  not  examined  in  the  principal  cause,  but 
examined  only  in  support  of  an  exception  to  the  tes- 
timony of  a  witness  in  the  principal  cause.  And  if 
admissible  generally,  [i.^.  of  pleading  (and  within 
time)  facts  of  a  nature  materially  to  discredit  the 
witness  excepted  lo  ;  and  if  duly  specifying  times, 
places,  persons,  and  so  on,]  such  an  exceptive  alle- 
gation is  clearly  entitled  to  go  by  proof.  Ball  v. 
Ball,  3  Add.  9. 

Where  an  exceptive  allegation  was  tendered, 
which  appeared  not  to  be  essential  to  the  question 
in  dispute^-The  Court  suspended  its  admiasion,  to 
enable  counsel  to  argue  upon  it  Salmon  v.  Cromwell, 
3  Phil.  220. 

Qu^rre — Whether  the  conclusion  of  a  oauae  after 
sentence  can  be  rescinded  by  the  Court,  when  the 
party  for  whom  the  aentence  was  given  is  opposed 
to  it.     Thamat  r,  Maud,  1  Add.  481. 

No  party,  whether  such  originally,  or  a  mere 
intervener  in  a  cause,  can,  of  right,  plead  in  the 
principal  cause,  after  publication  has  once  passed,  of 
evidence  taken  in  that  cause.  But  the  Court  if 
prayed,  may  still,  ex  gratid,  permit  a  party  so  to 
plead,  on  cause  shewn.  Facts  set  forth  in  an  affi- 
davit, in  order  to  found  a  prayer  to  that  effect,  on 
the  part  of  an  intervener,  stated  by  the  Court :  and 
held,  for  reasons  stated,  to  be  insufficient  to  sustain 
the  prayer.  But  the  party  so  praying,  permitted, 
under  the  cireumstaaces,  to  cross-eiamine  the  wit- 
nesses on  the  other  side,  (so,  after  their  evidence 
published,  that  is,)  on  first  giving  security  for  the 
payment  of  costs,  if  finally  awards  agaioat  him  by 
the  Court.    Clement  v.  Rhodee,  5  Add.  37. 

4.  IN  THE  COURTS  OF  ADMIRALTY. 

The  mode  of  initiating  a  suit  by  arreat  of  ship- 
tackle,  &c.  is  the  ancient  formula  of  the  court.  Dun- 
dee, 1  Haff. 

An  affidavit  made  by  a  witness  in  contradiction 
to  hisprevions  examination,  admitted.    Centurion, 

1  Hag.  165. 109. 

The  Court  cannot  be  expected  to  decide  upon 
cbargea  partaking  strongly  of  a  criminal  nature, 
upon  mere  voluntary  affidavits.   Apollo,  1  Hag.  515. 

Semble,  That  the  Court  of  Admiralty  is  bound  to 
notice  a  debt  on  record.    Flora,  1  Hag.  505. 

A  monition  deed  decreed  against  an  agent  of  St. 
Kitt's  in  respect  to  the  proceeds  of  a  revenue  seisure. 
Anon,  1  Hag.  505. 

Decree  of  a  warrant  to  be  aerved  at  Dublin,  on 
an  offence  committed  in  England ;  the  Master  having 
abaeuted  himaelf  after  theiaatitotioo  of  the  suk.  The 
King  in  hit  office  of  Admiralty  v.  Miller,  1  Hag.  197. 

A  formal  admisaion  of  fact  by  the  seiaor  is  con- 
clusive.    Matehlett,  1  Hag.  99. 

Queations  arising  upon  grants  of  the  nature  of 
priae,  when  refeired  to  thia  Court,  must  be  con* 
sidered  on  the  prinoiples  of  prise.    Napke  Grant, 

2  Dods.  275. 

A  sentence  of  declaration  is  the  proper  resMdy 
against  the  insufficient  prosecution  of  an  appeal. 
San  Juan,  1  Hag.  267. 
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Tbe  ragistrtr  direetod  to  ■How  no  eotto  for  irrolo- 
tsnt  ttatemeDts  and  affidaTiU.    ApoUo,  1  Hag.  3f  0. 

5.  IN  THE  HOUSE  OF  LORDS. 

Care  aboold  be  taken  in  framing  caaea,  to  ahew 
what  are  tbe  pointa  of  appeal.  Lamdowne  r»  Iahu 
dctcMt  <  Bligb,  97. 

Facta  wbieh  bare  occurred  since  tbe  original 
judgment,  may,  by  leave  of  the  bouse,  be  atated  in 
an  additional  case.     Boyet  ▼.  Baillie,  S  Bligb,  491. 

Stmhie — Tbat  affidaviu  (filed  upon  interlocutory 
proceed inga)  are  to  be  conaidered  as  mattera  of  re* 
cord ;  and  that  tbe  facts  disclosed  br  aflidant  so  filed, 
may  be  yiewed  by  the  Court  in  deciding  upon  the 
Tslidity  of  a  plea — ^«r<.  Wood  v,  Rowe,  t  Bligb, 
596. 

An  appeal  being  against  the  decision  of  an  iasue, 
as  well  sa  against  the  decree  on  further  directions,  it 
is  sufficient  to  reverse  tbe  decree  on  further  direc« 
tions.     Lanidovmo  t.  Lanadowne,  9  Bligh,  97. 

If  tbe  plain  tiff  in  a  suit  haa,  by  the  courae  of  the 
Court,  a  right  to  a  decree  for  an  account,  he  does  not 
forfeit  such  a  right  by  refuaing  an  account  which  is 
offered  by  tbe  defendant,  or  the  Court  at  the  hearing. 
It  is  the  duty  of  the  Court  to  decree  an  account  tx 
officio;  and  if  such  a  decree  ia  not  made,  it  is  a  valid 
ground  of  appeal,  notwithatanding  the  refuaal  of  tbe 
plaintiff.     k'Neil  v.  CakiU,  S  Bligb,  Sf9. 

Agents  and  servants  acting  under  general  orders, 
but  without  the  special  direction  of  their  master, 
having  cut  a  tree  on  the  side  of  a  public  road,  which 
in  falling  killed  a  paaaenger — the  widow  and  children 
of  the  person  killed  brought  an  action  for  damages 
against  the  master  and  the  servants,  in  which  action 
there  waa  a  judgment  for  tbe  defendants.  On  appeal 
against  this  judgment,  tbe  sgents  and  servants,  as 
well  as  the  master,  were  named  as  parties  in  tbe 
appeal,  but  were  not  served  with  the  peremptory 
order  to  answer  the  appeal,  nor  brought  before  the 
bouae  aa  parties  at  the  hearing.  The  proceeding  waa 
held  defective  on  this  ground,  as  it  would  deprive 
tbe  master  of  the  remedy  over,  or  relief  against  the 
agenta  and  servants,  in  esse  of  a  reversal  of  the 
judgment  aa  against  the  master  alone. 

An  appeal,  in  which  the  essential  parties  are  not 
served  with  the  peremptory  order  to  answer,  and  do 
not  appear  at  tbe  hearing,  cannot  proceed  as  against 
one  of  the  respondents. 

Whether  according  to  the  practice  of  the  bouse, 
tbe  hearing  of  tbe  cause  may  be  adjourned  for  the 
pnrpoae  of  serving  tbe  abaent  parties,  on  payment  of 
tbe  ordinary  costs — quitrt, 

Sombio — That  under  the  circumstances  of  the  esse, 
if  there  had  been  no  such  defect  of  partiea,  damages 
ought  not  to  have  been  giren.  Liuwood  v.  Van 
Hotham,  3  Bligb,  195. 

A  suit  having  been  instituted  by  a  devisor  and 
revived  by  a  party  as  devisee,  whose  supposed  right 
is  displaced  br  tbe  discovery  of  a  later  will,  the 
cause  cannot  be  continued  for  the  benefit  of  tbe 
effective  devisee,  by  agreement  between  that  deviaee 
and  the  plaintiff  in  the  autt,  ao  as  to  enable  tbe  de- 
viaee under  the  aecond  will  (not  being  a  party  to 
the  suit)  to  appeal  againat  tbe  decree ;  and  an  appeal 
cannot  be  heard  before  the  court  of  appeal  until  be 
is  made  a  partv  in  the  suit  bek>w.  Rylandt  v.  La* 
touehi,  t  Bligb,  5&6» 


A  psrty  having  appealed  against  obs  part  of  m 
decree,  in  a  auit  where  tbe  title  is  not  in  issue, 
thereby  virtually  submits  to  the  rnH  of  it,  and  canaot 
afterwards  present  a  new  appeal  against  other  parts 
of  the  same  decree.  When  auch  aa  appeal  is  pre- 
sented, the  psrty  served  with  it  ought  not  to  aaawer, 
but  to  present  a  counter  petition  to  have  it  diamisMML 
If  he  treats  it  as  an  effective  appeal  by  answering, 
and  aoffering  it  to  proceed  before  he  meaeats  a 
counter  petition,  he  will  not  be  entitled  to  e 


Aerfrary  v.  Memdt,  3  Bligh,  261. 

A  decree  to  cany  into  execntion  an  erroaeoas 
decree  being  reversed,  the  cauae  was  remitted,  with 
leave  to  amend  the  bill,  by  adding  parties,  and  mak- 
ing  a  better  case  as  to  the  origiod  claim,  notwith- 
standing the  lapae  of  sixty  yesrs  from  tbe  date  of  the 
deed,  by  which  tbe  debt  was  secured,  and  of  forty 
▼ears  from  tbe  date  of  the  errooeoua  decree.  As 
between  the  plaintiff  creditor  and  the  debtor  there 
is  no  presumption,  from  lapse  of  time  in  such  a  case, 
and  upon  such  state  of  the  plesdings,  that  the  debt 
has  been  paid.  But  other  creditors,  whose  debts 
ought  to  have  been  provided  for  by  the  decree,  might 
have  m  right  to  raiae  that  question.  Homiltomr. 
Houghton,  t  Bligh,  160. 

A  decree  which  provides  for  the  d^  of  one  cre- 
ditor under  a  deed  of  trust,  upon  a  hill  and  aaawera 
raising  queations  as  to  the  rights  of  subsequent  in- 
cumbrancers, which  are  unnoticed  by  the  decree,  is 
defective  on  account  of  that  omiaaion,  and,  tem&le, 
invalid  aa  againat  those  parties.  But  if  they  do  not 
sppesl,  bow  far  that  defect  is  to  be  considered  in 
the  judgment  in  the  appeal — qiutre.  HamiUon  v. 
Houghton,  9  Bligh,  185. 

In  tbe  case  of  an  appeal  against  a  decree,  giviag 
the  benefit  of  a  former  decree  which  is  emmeous, 
it  is  not  necessary  to  appeal  against  the  former 
decree. 

After  an  appeal  against  a  decree  of  a  court  of 
equity  had  been  preaented  to  tbe  House  of  Lords, 
and  the  caae  printed  with  an  appendix  of  evidence, 
aa  entered  in  the  register's  notes  of  the  proofs  read 
on  the  hearing,  an  order  waa  made  upon  motion  in 
the  court  below,  expunging  part  of  the  evidence  aa 
entered  by  miatake.  Thia  order  waa  reversed  aa 
irregular.  In  such  case  the  proper  course  ia  to  apply 
to  the  bouse,  by  petition,  for  leave  to  proceed  in  the 
court  below  to  rectify  the  mistake.  LopdoU  v. 
Creagh,  1  Bligh,  N.S.  355. 

The  Court  of  Seaaion  having  given  judgment  on 
the  g^und  of  evidence  wbieh  ought  to  have  baea 
r^ected,  but  aome  of  which  evidence  was  cspable 
of  being  produced  in  an  unobjectionable  ahape.aad, 
there  being  other  evidence  which  might  suatain  the 
claim,  on  appeal  againat  tbe  judgment,  the  case  was 
not  remitted,  but  tbe  judgment  was  reveiaad  on  ac- 
oount  of  the  small  value  of  the  matter  in  dispute, 
and  the  expense  wbieh  a  remit  would  cause.  Dunbor 
V.  Horvty,  t  Bligh,  350. 

Where  the  appeal  extends  to  tbe  question  of  costs, 
and  a  term  given  according  to  a  power  to  aeeure  aa 
annuity,  providea  for  the  payment  of  all  costs  and 
charges  relating  thereto,  the  reversal  of  an  erroneooa 
decree  ought  to  be  with  coats.  Lamdowno  v.  Ltuw- 
downo,  t  Bligh,  351. 

If  a  decree,  contrary  to  the  provisions  of  a  deed, 
orders  that  all  partiea  ahall  aoide  their  own  coats, 
BO  alteration  can  ha  made  in  the  House  of  Lords,  in 
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thftt  rMfMCt,  mhm  it  is  not  made  the  aabjeet  of 
appeal.    Lantdowne  r,  Lantdownt,  t  Bligh,  96. 

Where  an  appeal  ia  irregular,  the  reapondent 
ahall  preaent  a  coon  tor  petition  to  have  it  diamiaaeU ; 
if  he  treata  it  aa  an  evectiFe  ap^ieal,  by  anawering 
and  suffering  it  to  proceed,  he  «riU  not  be  entitled 
to  coata.     Norbury  v.  Meadt,  S  Bligh,  ^61. 

Where  the  subatanoe  of  a  qoeation  had  been  ad- 
judged by  former  deciaiona,  upon  the  admisaion  or 
acqoieacence  of  the  party ;  coata  are  given  u))on  the 
affirmance  of  a  aubaeqoent  judgment  on  appeal. 
MaeDaugall  r.  Hogarth,  3  Bligh,  41. 

Upon  a  aommary  complaint  under  the  1 6  Geo.  9, 
0. 10,  a.  24,  the  Court  q£  Seaaion  have  no  power  to 
award  costs  in  part;  the  act  directing  that  they  ahall 
allow  to  the  party  who  prevaila  full  coata  of  auit. 
Awgus  v.  MoHtgmnery,  3  Bligh,  98. 

Coats  not  given  becauae  of  delay  in  the  proaecn- 
tion  of  a  auit.  Colelough  v.  Sterum,  5  Bligh, 
181. 

Upon  a  bill  charging  fraud  in  the  purchase  of  a 
reveraion  by  a  nephew  from  an  uncle,  no  coats 
having  been  given  upon  a  decree  dismiaaing  the  bill 
in  tlie  court  below,  no  coata  given  upon  affirming 
the  decree  on  appeal.  Whalley  v.  Whalley,  3 Bligh,  !• 

6.  IN  CRIMINAL  PROCEEDINGS. 

The  Court  refuaed  to  reapite  procesa  for  a  longer 
time  than  till  the  following  term,  conaidering  the 
caae,  under  the  circumatancea,  a  caae  for  auapending 
proceaa  from  term  to  term  only.  In  re  Ctark,  1 1 
Price,  730. 

A  man  waa  indicted  for  a  nuiaance,  in  keeping  a 
gaming-house.  He  pleaded  puit  darrein  eontinuanee, 
that  be  had  been  acquitted  of  the  aame  offence,  at  the 
Qoerter  Semiona.  The  laat  continuence  waa  to  the 
first  day  of  Michaelmaa  term.  The  plea  waa  not 
filed  until  the  l9th  of  November.  It  waa  sworn 
that  the  acquittal  at  the  Quarter  Seaaiooa  waa  ob- 
tained by  fraud  and  colluaion,  on  purpoae  to  be 
pleaded  to  thia  indictment ,  which  charge  the  de- 
fendant did  not  deny  in  his  affidavit 

The  Court  ordered  the  plea  to  be  taken  off  the 
rolla  of  the  Court.  Rex  v.  Taylor,  3  Law  J.  K.B. 
87, 8.C.  3  B.  &  C.  619,  a.  c.  5  D.  &  R.  621. 

It  being  queationable  whether  a  particular  count 
in  an  indictment  for  felony  was  not  bad  on  demurrer, 
upon  an  objection  that  would  be  aided  by  verdict, 
and  thia  being  pointed  out  to  the  Judge  before  plea 
pleaded — hia  iKDrdallip,  to  aave  the  public  time,  di- 
rected the  trial  to  proceed,  saying,  that  if  the  pri- 
aoner  ahould  he  convicted  on  evidence  which,  in 
hia  opinion,  waa  applicable  to  this  count  only,  he 
would  consider  it  aa  demurred  to,  and  allow  tlie  de- 
murrer to  be  argued,  putting  the  priaoner  in  the 
eame  situation  aa  if  the  count  had  been  demurred  to 
in  the  firat  inatance.  Rex  v.  Daniel  Cordy,  3  C.  & 
P.  425.  [Vaughan] 

Answer  taken  off  the  file  and  entrusted  to  one  of 
the  Barona'  olerka,  for  the  purpoae  of  being  produced 
before  the  grand  jury,  on  an  indictment  for  perjury 
preferred  by  the  plaintiff:  aecurity  ia  9^0/.  being 
given  for  the  aafe  return  of  the  record.  Thompton 
V.  CroHhwaite,  2  Y.  &  J.  512. 

A  libellona  pamphlet,  tending  to  infiuence  the 
minda  of  the  jury  in  favour  of  the  proaecution,  ia 
no  ground  to  indnoe  the  Court  to  put  off  the  trial 


nntil  an  action  for  the  libel  haa  been  detennined. 
Rex  V,  Gray,  2  Ken.  276,  a.  c  1  Burr.  510. 

If  a  party  haa  been  held  to  bail,  or  committed  for 
more  than  twenty  daya,  on  a  charge  of  felony,  and 
the  g^nd  jury  ignore  the  bill  for  the  felony,  and 
find  a  bill  for  a  misdemeanor,  in  attempting  it ;  the 
party  is  entitled  to  traverae.  Rex  v.  Jamee,  3  C.  & 
P.  222.  [B.  Vaughan] 

The  trial  of  an  indictment  must  be  diapoaed  of  aa 
it  standa  on  tlie  liat ;  therefore,  where  an  indict- 
ment bad  been  entered  by  both  partiea,  but  the  entry 
of  the  defendant  atood  firat  on  the  list :  Held,  that 
they  must  be  tried  according  to  the  order  in  which 
they  were  entered.  Rex  v.  Halu,  1  R.  &  M.  20. 
[Abbott] 

A  proaeeutor,  by  appearing  at  the  trial  of  a  mis- 
demeanor, waivea  any  objection  as  to  the  notice  of 
trial.  Rex  v.  Hobby,  1  C.  &P.  660,8.  c.  1  R.  &  M. 
241.  [Littledale] 

If  an  indictment  contain  two  counts,  one  charg- 
ing the  offence  as  a  larceny,  the  other  as  a  receiving, 
the  judge  will  put  the  proaeeutor  to  elect  which  he 
will  go  upon.  Rex  v.  Flower,  3  C.  &  P.  413.  [B. 
Vaughan].  Sed  quare. 

If  two  bills  of  indictment  be  preferred  for  the 
aame  offence,  the  one  charging  it  capitally,  the  other 
aa  a  misdemeanor,  and  both  be  found,  the  judge  will 
pot  the  party  to  his  election  which  he  will  go  upon, 
and  direct  an  acquittal  on  the  other.  Rex  v.  John 
Smith,  3  C.  &  P.  412.  [Vaughan] 

If  aeveral  peraons  be  indicted,  the  coonael  for  the 
proaecution,  previous  to  opening  his  case,  ia  entitled 
to  have  any  of  the  defendants  he  pleases  acquitted, 
for  the  purpoae  of  making  them  witnesses.  J?ex  v. 
Rowland,  1  R.  &  M.  401.  [Abbott] 

Where,  on  an  indictment  for  a  misdemeanor,  the 
counsel  for  the  defendant  has  opened  new  facta  in 
his  addresa  to  the  jury,  but  refused  to  call  witneasee 
to  prove  them,  the  counael  for  the  prosecution  is  en- 
titled to  a  general  reply.  Rex  v.  Bignold,  4  D.  & 
R.  70,  a.  c.  1  D.  &  R.  N.P.C.  59. 

If  A  and  B  be  indicted  jointly,  on  a  joint  corrupt 
contract  with  a  third  person  for  the  sale  of  a  cadet- 
ahip,  one  may  be  acquitted,  though  the  other  be 
found  guilty.  Rei  v.  Taggart  and  Baskcomb,  1  C.  & 
P.  201.  [Abbott] 

If,  on  the  trial  of  a  misdemeanor,  the  defendant 
eonducta  hia  own  cauae,  he  must  atand  on  the  floor 
of  the  court ;  and  though  his  counsel  may  argue 
for  him  any  points  of  law  which  arise,  they  are  not 
entitled  to  croas-examine  witnesses.  Rex  v.  Parkins, 
1  C.  &  P.  548,  8.  c.  1  R.  &  M.  166.  [Abbott] 

Where,  as  soon  aa  the  jury  were  charged,  and 
previous  to  any  evidence  oeing  given,  it  appeared 
that  a  material  witoeaa  waa  incompetent,  becauae 
she  had  no  idea  of  a  future  state  of  rewards  and 
puniahmenta  :  It  was  holden,  that  discharging  the 
jury  was  improper,  and  that  an  acquittal  ought  to 
have  been  directed.  Rex  v.  Wade,  1 R.  &  M.  C.C  .R. 
86t 

During  the  trial  of  a  prisoner,  under  a  commia-- 
aion  of  gaol  delivery,  he  waa  taken  veiy  ill :  Held, 
that  the  consent  of  the  prisoner's  counsel  did  not 
authorize  the  trial  to  proceed — the  course  being  to 
discharge  the  jury,  and  if  the  priaoner  recovered 
during  the  assize,  to  commence  de  novo.  Rex  v. 
Streek,  2  C.  &  P.  413.  [Park] 

£very  witoesa,  whole  name  is  indorsed  on  the 
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back  ot  th«  indictment,  should  be  called ;  and  if  the 
counsel  for  the  prosecutor  refuse  so  to  do,  the  judge, 
who  tries  the  cause,  may  do  it  for  him,  so  as  to 
enable  the  prisoner  to  have  the  benefit  of  the  croaa 
ezaminatioD.  Re*  t.  Simwumdi,  1  C.  &  P.  84.  [HuU 
lock] 

Although  a  magistrate  has  bound  a  party  over  to 
prosecute,  yet  if  it  be  a  frirolous  felony,  the  judge, 
before  whom  the  cause  was  tried,  will  not  allow  Uie 
prosecutor  his  expenses.  Rex  v.  Powell,  1  C.  &  P. 
96.  [Park] 

The  rule  that  a  Judge  may  order  documents  to 
be  impounded,  only  applies  to  instruments  which 
are  given  in  evidence.  Re*  v.  Ciiffcrd,  1  C.  &  P. 
521.  [Abbott] 

On  a  conviction  for  felony  by  verdict,  the  Court 
will  not  receive  affidavits,  either  io  laggravataoa  or 
in  mitigation  of  puniahment ;  but  wiU  prooeed  by 
the  notes  of  the  judge  on  the  trial.  Rex  v.  £//ir,  A 
Law  J.  M.C.  1. 


PRE-EMPTION. 
[See  Partners.] 


PREROGATIVE. 

[See  Crown,  and  Extent.] 

Devise  of  copjrhold  and  land  in  fee.  upon  condi- 
tion that  the  devisee,  within  one  month,  pay  SOOOi. 
to  the  executor,  to  be  applied  for  charitable  pur- 
poses ;  the  testator  having  left  no  customary  heir, 
and  no  next-of-kin  :  Held,  that  the  Crown,  and  not 
the  lord  of  the  manor,  was  entitled  to  the  SOOO/., 
by  prerogative,  if  personal  estate,  because  there 
was  BO  next-of-kin;  and  if  realesute,  because  there 
was  no  customary  heir.  HenchmaH  v.  Attorney  Ge^ 
neral,  2  S.  &  S.  498. 


PRINCIPAL  AND  AGENT. 

[See  Specipic  Performance,  and  Ship  and  Ship- 
ping.] 

(A)  Principal. 

(a)  Righu. 

(b)  Liabilitiee, 

(B)  Agent. 
(a)  Authority, 
ii)  Right*. 

(c)  Liabilitiee* 

(C)  Accounting. 

(D)  Evidence. 


(A)  Principal. 
(a)  Rightt.  *' 

If  A  permit  B  to  cany  on  trade  in  his  (A's)  nsme, 
a  payment  made  to  B  is  a  discharge  of  the  debtor, 
unless  A  asserts  his  right  previous  to  such  payment. 
Gardiwer  v.  Dum,  2  C.  &  P.  49.  [Abbott] 

Where  an  agent  treated  with  the  defendanto  as 
principal,  but,  on  the  delivery  of  the  goods,  the 
ticket  was  made  out  in  the  principal's  name,— it 


was  holden ,  after  that,  that  the  defendant  waa  booad 
to  inquire  into  the  nature  of  the  agent's  situation, 
and  should  not  continue  to  treat  him  as  princtpaL 
Pratt  V.  WilUy.  2  C.  &  P.  S50.  [Best] 

A  factor,  with  whom  gooda  are  depoaited  for  sale, 
indoms  the  bills  of  lading  to  the  defendants,  who, 
knowing  him  to  be  a  mere  agent,  accept  a  bill  in 
his  favour.  He  directs  them  to  sell  the  goods,  and 
to  reimburae  themselves  the  aoMunt  out  of  the  pro- 
ceeds. The  defendsnts  socoidingly  sell  the  goods 
in  the  usual  course  of  busineM.  Trover  will  not  lie 
by  the  original  owner,  but  his  remedy  is  for  money 
bad  and  received  for  the  proceeds.  SiknteUL  t.  Hoi' 
d§n,3  Law  J.  K.B.  127,  a.  c.  4  U.  &  C.  5,  a.6  6 
D.  U  R.  17,  B.  c.  1  R.&  M.  219. 

The  bare  relation  of  principal  and  agent  is  mat 
sufficient  to  entitle  the  former  to  relief  in  equity,  if 
the  account  can  be  fairiy  tried  at  law.  Kimg  v.  Rm- 
tett,  2  Y.  &  J.  as. 

(6)  Lia(i7»tiei. 

SewMe — ^If  an  agent,  acting  under  the  dinetion 
of  a  oonunittee  for  managing  the  affiuis  of  an  iaoor* 
porate  company,  commits  a  conversion,  he  rendeis 
the  company  liable.  Duncan  v.  the  ProfrkUn  ef 
the  Surrey  Catie/,  3  SUrk.  60.  [Abbott] 

Where  an  agent  in  London  who  bad  been  em- 
ployed by  a  country  tradesman  to  purchsse  gooda 
on  credit,  bought  goods  and  had  them  directed  as 
usual,  but  inteicepted  them,  and  appropriated  them 
to  his  own  use, — ^it  was  holden,  tlmt  the  tradeaasan 
was  liable,  inaamnch  ^  the  sgent  must  be  deemed 
his  generd  agent.  GUman  v.  RobuuonB  1  C.  &  P. 
642,  a.  c.  1  R.  &  M.  226.  [Best]  :  s.p.  Todd  v.  IZe- 
bimon,  1  R.  &  M.  217.  [Abbott] 

Where  a  broker  nude  a  contract  for  the  puwhass 
of  goods,  and  by  mistake  delivered  a  bought  note  to 
the  vendor  and  vendee,  and  did  not  name  bis  prin- 
cipal, but  made  a  correct  entiy  of  it  in  the  book : — 
it  was  holden,  that  the  vendee  might  sue  the  vendor 
for  a  breach  of  the  contract.  GaU  r.  WeUe,  1  C  & 
P.  368.  [Best] 

(B)  Agent. 
(a)  Authority* 

An  agent  can  only  act  within  the  scope  of  his 
authority  as  such.  sAumaek  v.  Lock,  3  Law  J.  C  JP. 
57. 

Where  B  drew  a  cheque,  and  delivered  it  to  his 
farming  bailiff  to  give  to  C,  in  whose  favour  it  was 
drawn;  and  the  bailiff  discounted  it  with  A,  a 
banker  reaiding  aizteen  miles  from  where  the  cheque 
was  drawn;  and  five  days  afterwards  the  drawee 
stopped  psyment,  A  not  having  presented  the  cheque: 
Held,  that  the  bailiff  was  not  sctiog  within  the 
scope  of  his  authority  in  discounting  the  cheque,  so 
^  to  bind  his  principal.  Wuten  v.  Brtwdsn,  1  Y. 
&  J.  457. 

If  an  agent  make  a  contract  which  his  principal 
afterwarda  assents  to,  such  is  equivalent  to  an  autho- 
rity previoualy  given.  Maeteon  v.  Dunn,  6  Law  J. 
C.P.  184,  a.  c.  4  Bing.  722,  a.  c.  1  M.  &  P.  761. 

In  general,  an  agent  is  not  warranted  in  paying  a 
debt  due  from  bis  principal »  without  a  previoos 
authority,  or  a  subsequent  aasent 

But  where  a  person  fills  the  character  of  agent  to 
two  parties,  and  receives  from  one  a  sum  on  account 
of  the  o^her,  which  sum  he  carries  to  the  account,— 
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woMt,  dwt  h«  may  make  any  daductioiic  aftarwarda 
from  that  aum,  which  the  persoo  wLo  paid  it  would 
have  had  a  right  to  make,  m  the  fona  of  aet-off. 

AccordiogIy,-*By  the  artioles  of  war,  and  by 
•everal  royd  warfanta,  certain  regulationa  are  made 
with  reapect  to  the  payment  and  aMignment  of  en 
allowaaoe  to  colonela  of  regimenCa,  called  off>reckon- 
inga.  A  colonel  of  a  regiment  of  infantry  died  in 
February  18t2,  and  a  few  daya  after,  a  aucoeaeor  waa 
appointed ;  but  no  inapeotioa,  or  retom  of  tlie  atata 
of  the  regimental  appointments  or  accoutrementa  waa 
made  until  January  1823.  when  they  were  reported 
aerrioeable,  eacept  in  the  event  of  the  regiment  being 
ordered  on  a  foreign  station.  In  AprU  and  September 
of  the  same  year,  other  iospeetiona  and  returns  were 
made,  by  which  it  appeared  that  numeroua  articles 
were  unfit  for  senrice,  and  tbe  agentaof  the  late 
colonel,  (who  had  alao  received  a  power  from  his 
executors  to  assign  the  off-reokonings,  which  they 
had  done,  to  two  of  their  clerks,)  contrary  to  the 
direction  of  hia  ezecntor,  but  in  conformity  with 
the  deciaion  of  the  conaolidated  board  of  general 
officers,  paid  for  articlea  supplied  to  make  up  the  de« 
ficienoy :  It  waa  held,  that  such  agent  mignt  setoff 
this  payment  against  the  off-reckonings,  but  not 
against  tbe  private  account  of  the  teatator.  Wtmyi  t. 
GrMni0ood,  5  Law  J.  K.B.  257. 

An  agent  authorised  to  sell  goods  has  (in  the  ab« 
aence  ol  advice  to  the  contrary)  an  implied  authority 
to  receive  the  proceedaof  such  aale.  Cope/ v.  Thom^ 
ton,  3  C.  &  P.  36S.  [Tenterdeo] 

If  a  supercargo  is  not  to  sell,  nor  receive  a  com« 
miaaion  for  tbe  sale,  he  has  not  the  proper  diatin* 
guiahing  feature  of  a  factor.  Matehku,  I  Hag. 
101. 

It  haa  been  settled  that  a  factor  haa  no  authority 
to  pledge  the  property  entruated  to  him,  and  that  he 
is  a  competent  witness  in  an  action  by  tbe  principal 
against  tbe  pawnee.  Cremway  v.  PiMher,  1  C.  & 
P.  190.  [Abbott] 

[But  by  theatatute  4  Geo.  4,  c.  83,  it  ta  enacted, 
that  agenta  or  factors  in  future  ahall  be  deemed  true 
owoera,  so  as  to  give  oonaigneea  alien  On  ahipmenta 
by  them  without  notice ;  and  consignees  shall  be 
authorized  to  pledge,  and  to  bind  to  the  extent  of 
their  own  right,  but  so  aa  not  to  preclude  the  owners 
from  power  to  ledeem,  or  to  recover  tbe  balance  of 
tbe  produce.] 

The  mere  possesiion  of  property  does  not  autho« 
rise  a  broker  to  pledge,  unless  the  principal  gives 
him  auch  indicia  of  property  as  to  enable  him  to 
deal  with  it  aa  hia  own.  Boyton  v.  CoU%t  6  M.  & 
S.14. 

But  where  a  principal  gave  his  broker  a  clear  and 
unequivocal  |>ower  to  dispose  of  the  goods  at  hia 
di8cretion,^it  was  holden,  that  he  had  no  power  to 
pledge  in  the  ahaence  of  an  express  authority.  Giti<- 
ham  V.  DyUwr,  6  M.  &  S.  1,  a.  c.  2  Stark.  21. 

A,  who  was  a  foreign  merchant,  consigned  gooda 
to  B,  his  correapondentin  L;  B  pledged  them  with 
C,  a  factor,  as  nia  own  property,  and  obtained  the 
value  of  the  gooda  in  advance,  B  afterwarda  became 
bankrupt :  Held,  that  A  might,  io  an  action  of  trover, 
recover  the  gooda  from  C.  Daciot  v.  Hy(a>id,  5 
B.  Mo.  518,  n. 

Inhere  a  party  drawa  billa  on  his  factor,  to  whom 
he  consigns  goods,  to  provide  for  the  payment  of 
the  billa»  tbe  factor  ia  not  authorised  to  pledge  the 


gooda,  for  the  purpose  of  raiaing  money  to  pay  the 
bills  when  they  become  due.  GUI  v.  Kymer,  5  B. 
Mo.  503. 

Where  the  plaintiffs  consigned  gooda  to  their  fac* 
tor,  and  at  the  aame  time  drew  billa* upon  him  for 
the  amount,  which  they  themselves  ultimately  paid, 
snd  the  factor  sent  them  to  the  defondant,  with 
whom  he  had  general  dealinga,  without  intimating 
that  they  were  the  property  of  a  third  person,  and 
drew  a  bill  upon  him  for  the  amount,  which  the  de- 
fendant accepted  and  paid;  after  which  the  factor 
became  insolvent,  having  before  that  time  apprised 
the  defendant  that  he  had  received  anoticeof  coun- 
tennaiid  of  the  sale  from  tbe  plaintiffii,  but  the  de- 
fendant afUrwards  aold  the  gooda :  Held,  that  the 
defendant  waa  liable  for  the  value  of  the  goods,  in 
an  action  for  money  had  and  received. — He  would 
have  been  equally  liable,  had  he  not  known  that  the 
gooda  were  the  property  of  the  plaintiffa.  Jaehon 
V.  Clarki,  1  Y.  &  J.  216. 

A  and  B  having  by  their  broken  purchased  cot- 
tons, wanants  or  orders  for  delivery  were  made  out 
in  tbe  name  of  the  brokers,  and  the  cottons  were 
left  in  their  possession,  aa  the  brokeia  of  A.  Imme- 
diately after  the  pnrehase,  B  paid  A  one  half  the 
value  -f  when  considerable  purchases  had  been  made, 
the  brokers  were  informed  that  B  had  an  interaat  in 
the  go^*  purchased,  and  upon  directions  of  A  and 
B,  divided  tbe  goods  held  on  their  joint  account, 
by  appropriating  apeciiic  warranta  to  each  party.  A , 
after  this,  directed  the  brokers  to  procure  bim  a  loan 
on  the  security  of  the  warrants,  and  C  advanced 
money  by  discounting  bills  drawn  by  A  upon  the 
brokers ;  as  a  security  for  which,  the  whole  of  the 
warranta  were  deposited  with  C,  by  the  brokers. 
Before  the  bills  became  due,  the  brokers  were  di- 
rected  by  A  to  get  one  half  renewed.  C  having 
discounted  fresh  bills  for  this  purpose,  the  broken, 
who  had  obtained  the  wamnts  from  C,  for  the  pur- 
pose of  dividing  them  and  returning  him  one  half, 
left  in  the  hands  of  C,  as  a  aecurity ,  the  wamnts 
belonging  to  B,  C  not  knowing  th^t  B.  had  any  in- 
terest in  them :  Held,  that  B  might  recover  firom  C, 
in  respect  of  the  goods  thus  pledged  to  him  by  A. 
Willianu  v.  Barton,  3  Bing.  139,  s.  o.  10  B.  Mo.  139. 

A  company  of  foreign  merchants,  who  had  been 
accustomed  to  eend  cottons  to  England  from  the  Bn- 
ailaconsigned  to  a  commission-merchant  for  sale,  sent 
three  consignments  to  him  by  three  ships  at  differ- 
ent times.  By  a  letter,  they  requeated  him  to  send 
them  remittances  befora  the  cottons  were  sold.  I'he 
bags  were  marked  with  the  initials  of  that  company, 
and  the  same  msrks  were  mentioned  in  the  bills  of 
lading. 

The  merchant  gave  the  billa  of  lading  to  a  oom- 
pany  of  broken,  to  diapoae  of  the  cotton,  but  did 
not  inform  them  whether  he  wss  principal  or  only 
factor.  I'he  broken,  before  the  goods  were  sold, 
advanced  money  to  the  merchant,  who  afterwarda 
became  a  bankrupt,  and  the  consignon  sued  them 
for  the  proceeds.  The  Court  held,  that  the  broken 
bad  the  means  of  knowing  that  the  merchant  waa 
only  a  factor ;  that  the  authority  went  no  further 
than  for  the  merchant  to  have  a  lien  for  any  advance 
he  might  make  himself,  not  by  a  third  penon ;  that 
the  whole  transaction  was  in  the  nature  of  a  pledge, 
and  that  the  action  was  well  brought  against  the 
broken  by  the  foreign  merchants.  Quierot  v.  Tru^' 
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man,  3  Ltw  J.  K.B.  36,  ••  0.  9  B.  &  C.  19f ,  8.  c.  5 
D.  &  R.  Sit. 

The  King  of  Prasna  raised  five  millions  of  pounds 
sterling  by  his  agents  in  London,  as  a  loan,  for  the 
repayment  of  which  he  signed  a  general  bond,  con- 
taining stipulations  for  the  payment  of  the  interest, 
and  the  gradual  reduction  of  the  principal. 

Special  bonds,  reciting  the  general  bond,  and  made 

Kyable  to  bearer,  were  gireo  to  the  contracton  to 
disposed  of.  The  plaintiff  being  the  owner  of 
five  Prussian  bonds,  put  them  into  the  bands  of  m 
factor  to  receive  the  interest  for  him.  He  pledged 
them  to  the  defendants :  The  Court  held,  that  such 
bonds  could  not  be  recovered  back  from  the  de- 
fendants, who  were  ignorant  that  they  were  not  the 
real  property  of  the  factor.  Gorgier  ▼•  MievtUe,  t 
Law  J.  K.R.  206,  s.  c.  3  B.  &  C.  45,  a.  e.  4  D.  & 
R.641. 

Acceptances  of  a  factor  for  his  principal,  which 
are  provided  for  by  the  principal  before  they  become 
due,  do  not  constitute  such  a  demand  against  the 
principal,  as  to  enable  the  factor,  previous  to  the 
let  or  October  18f6,  when  the  tnd  section  of  the 
6  Geo.  4,  c.  94,  came  into  operation,  to  pledge  the 
warrants  for  goods  belonging  to  the  principal,  as  a 
security  for  advances  made  to  himself.  Btandjf  v. 
il/Zan,  3  C.  &  P.  417.  [Best] 

To  entitle  a  person  who  claims  a  lien  on  goods 
pledged  with,  him  by  a  factor,  to  retain  them  under 
the  6  Geo.  4,  c.  94,  the  debt  for  which  they  ara 
pledged  must  really  and  substantially  have  been  in- 
curred after  the  let  of  October  18¥6,  and  the  act  of 
pledging  must  have  taken  place  after  that  day. 

Accordingly,  whero  goods  were  pledged  before 
the  1st  of  October  1826,  for  a  debt  then  due,  and 
the  debt  was  continued  after  that  day  by  the  renewal 
of  a  bill  given  before — it  was  held,  that  the  pledge 
was  not  effectual  under  the  above  act,  as  against  the 
ownenof  the  goods.  Rou  v.  WillU,  6  Law  J.  K.B. 

>  Bv  Stat  6  Geo.  4,  c.  94,  s.  5,  if  a  person  receive 
goods  from  a  factor  in  deposit  or  pledge,  with  a 
knowledge  that  the  person  who  deli  vera  them  is  a 
factor  in  respect  of  those  goods,  he  is  entitled  to  the 
same  right  of  Hen  upon  them  which  the  factor  had 
when  he  made  the  deposit  or  pledge. 

But  where  a  principal  sent  some  East  India  war- 
rants for  silk  to  a  factor,  and  draw  upon  him  on 
account  of  the  proceeds  of  the  silk,  and  ultimately 
the  principal  had  to  pay  the  bills  after  renewal :  It 
was  held,  that  the  peraons  with  whom  the  factor  had 
deposited  the  warrants  as  a  aecurity  for  a  loan,  in 
order  to  take  up  the  bills  which  were  in  a  courae  of 
renewal,  had  no  lien  upon  them  for  a  debt  doe  from 
the  factor  to  diem,  independent  of  the  sum  they 
lent  at  the  time  of  the  deposit,  and  which  latter  the 
factor  had  repaid.  Fletcher  v.  Heath,  6  Law  J. 
K.B.  95,  8.  c.  7  B.  &  C.  517,  s.  c.  1  M.  &  R. 
335. 

Goods  consigned  to  a  factor  for  sale,  and  by  him 
deposited  in  the  warehouse  of  a  wharfinger,  cannot 
be  held  by  the  latter  to  answer  his  general  demand 
against  the  fsctor.  Mellieh  r.  Cattleyt  5  Law  J. 
K.B.  74. 

If  A,  holding  B's  goods  with  a  lien  on  them 
against  B,  transfer  them  to  C,  C  cannot  hold  them 
against  B  to  the  extent  of  A's  lien  under  the  5th 
section  of  6  Geo.  4,  c.  94,  unless  the  transfer  be  ez- 


raly  made  as  a  pledge.  Tkompeon  r.  Farmer,  1 
&M.48. 

Although  an  agent  cannot  sell  tliepropertr  of  hii 
principal  in  the  absence  of  an  authority,  it  is'a  qoea- 
tion  for  the  jury  to  aay,  whether  he  has  an  implied 
authority  or  not,  dependent  on  the  cireumMancea. 
Dtferr,  Pearton,SB.  6t  C.  33,8.c.  4D.&R.648. 

Under  a  general  authority  to  receive  goods,  and 
dispose  of  them  to  the  best  advantage,  the  person 
so  authorised  may  legally  and  properly  commenee 
proceedings  against  any  wrong-doer,  who  wtthholda 
the  possession  of  the  goods ;  and  the  coats  of  thoee 
proeisedings  are  legally  chargeable  vpon  the  goods 
themselves,  as  a  necessary  expense :  and  in  such  a 
case,  the  costs  of  an  unsuccessful  aitritntion,  which 
a  jury  shall  think  was  properiy  gone  into,  will  be- 
come a  part  of  the  expenae,  and  will  be  equally 
chargeable,  as  well  as  the  general  costs.  Curtit  v. 
Barclay,  4  Law  J.  K.B.  8<,  s.  c.  5  B.  &  C  141, 
s.  c.  7  D.  &  R.  539. 

A  broker  cannot,  without  the  assent  of  his  prin- 
cipal, delegate  his  authority.  Henderwen  ▼.  Bems- 
wUl,  1  Y.  &  J.  387. 

(6)  Righiu 

There  is  no  rule  at  law  nor  in  equity,  which 
prohibits  a  ate  ward  from  being  a  leasee  under  bis 
employer,  nor  from  receiving  a  beneficial  leaae ;  but 
the  latter  can  derive  no  advanteg^  from  bis  situation, 
and  therefore  is  bound  to  shew  that  his  employer 
was  fully  informed  of  the  value.  Selte^  v.  Rkaada, 
2  S.  &  S.  41. 

The  C'Ourt  will  not  grant  an  injunction  to  restrain 
a  confidential  agent  from  suing  his  employer  iipon 
a  bond  given  by  the  latter,  in  respect  of  demands 
that  arose  during  the  continuance  of  the  agency, 
but  given  after  its  termination.  If  a  case  were 
made  of  peculisr  distress  st  the  time  of  the  bond 
given,  the  Court  might  interfere.  StrathMoare  v. 
JForeune,  1  Law  J.  Chanc  108. 

A  factor,  entering  into  a  contract  of  guanntie,  is 
entitled  to  his  commission  immediately  on  his 
effecting  the  sale,  and  not  in  respect  of  the  event, 
which  is  merely  collateral.  Sally  v.  Wein,  8  Taunt 
371,  s.  c.  2  B.  Ma  4f0. 

An  agent  employed  to  endeavour  to  cany  a  bill 
through  parliament  for  making  a  railway,  whidi 
ultimately  fails,  being  himself  a  sobscribOT,  cannot 
maintain  an  action  for  his  work  and  labour  and  ex- 
penses, incurred  as  snob  agent,  either  iigainstthe 
body  of  subscribera  at  large,  or  against  the  chairman 
of  the  meeting.  Holmeg  v.  Higgiw,  1  Law  J.  K.B. 
47,  s.  c.  1  B.  &  C.  74,  s.  c.  2  D.  &  R.  196. 

A  foreign  agent,  upon  whom  the  entire  manage- 
ment of  a  ship  devolves,  under  circnmsteaces  ofgrest 
distress,  and  who  acte  with  bendjida  intentions  in 
her  concerns,  is  entitled  to  be  equitably  sopported. 
Tartar,  1  Hag.  1. 

In  an  action  by  a  spirit-broker,  it  was  holdea 
that  lie  was  entitled  to  half-s-crown  per  puncheon, 
lor  the  expenses  of  putting  up  to  sale,  though  the 
property  vras  bought  in.  Stewart  r.  Kahta,  3  Stsrk. 
161.  [Abbott] 

A  factor  has  a  lien  against  his  principal.  Kryger 
V.  Wileoeki,  1  Ken.  St. 

Where  the  defendante,  as  broken,  contracted  for 
a  quantity  of  stones,  to  remain  on  the  premises  of 
the  vendor,  rant  free,  for  one  month,  and  after  that 
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ftt  a  eerttan  nut,  to  be  paid  by  their  priacipal,  who 
Bubeeqilently  gave  orders  for  a  removal  of  part,  and 
directed  that  the  residae  ahould  not  be  remoTed 
an  til  further  orders  from  him :  Held,  that,  Dever 
haTing  in  fact  been  in  the  possession  or  control  of  the 
brokers,  thej  had  no  lien  upon  the  goods  for  their 
general  balance.  Taytcr  ▼.  Robinton,  8  Taunt  648, 
8.  e.  3  B.  Mo.  7S0. 

Where  a  policj  of  insurance  has  been  left  in  the 
possession  of  an  agent,  merely  for  safe  custody,  and 
and,  although  money  is  advanced  by  him  to  the 
assured,  without  any  other  security  than  the  policy, 
the  agent  has  no  lien  on  the  policy  of  insurance  for 
the  money  advanced  :  ted  aliter  if  left  with  him  as  a 
security  generally.  Muir  r.  FUtning,  1  D.  &  R. 
N.P.C.  «9.  [Abbott] 

(c)  LiabHitiet, 

A  contract  establishing  between  the  contracting 
parties  the  relationship  of  principal  and  agent,  is 
made  absolute  in  law  by  the  latter  acting  under  it. 
Roberti  v.  Ogilby,  9  Pnce,'269. 
*  An  agent  may  deviate  from  his  instructions  in  his 
endeavours  to  do  the  best  Ifbr  his  principal ;  but  he 
takes  upon  himself  the  risk  whether  his  principal 
will  approve  of  his  conduct.  If  the  principal  does 
not  express  his  dissent  within  a  reasonable  time,  it 
will  be  considered  that  he  approves  of  the  arrange- 
ments made  by  his  agent,  who  will  then  be  ex- 
onerated  from  all  consequences.  Prince  v.  Clarke, 
1  Law  J.  K.B.  69,  s.  c.  1  B.  &  C.  186,  s.  c.  2  D.  & 
R.  966. 

An  agent,  to  exempt  himself  from  a  personal 
UabiH^,mu8t  use  particular  words  ;  therefore,  if  at 
the  commencement  of  an  agreement  he  describes 
himself  as  an  agent,  but  in  a  subsequent  part  says, 
he  will  execute,  &c.  he  is  personally  liable.  Norton 
V.  Heron,  1  R.  &  M.  S39,  s.  c.  1  C.  &  P.  648.  [Best] 

If  a  consignee  and  agent  of  a  vessel  enters  into  an 
agreement,  oescribing  himself  as  "consignee  and 
agent  on  behalf  of  M,"  and  it  is  further  stated  "  that 
the  said  parties  agree,"  the  agent,  if  he  signs  the 
agreement  without  describing  himself  as  such, 
renders  himself  personally  liable.  Kennedy  y,  Gou' 
veid,  3  D«  &  R.  503. 

If  a  person  authorises  an  agent  to  sell  goods,  who 
does  80,  disclosing  to  his  principal  who  the  vendee 
18,  the  principal  can  maintain  no  action  against  the 
agent  for  the  price  of  the  goods,  unless  the  sgent 
acts  under  a  del  eredere  commission.  AUop  t.  Silvet- 
ier,  1  C.  &  P.  107.  [Hullock] 

Where,  in  an  action  for  goods  sold  and  delivered, 
the  question  was,  whether  they  were  purchased  by 
a  third  person  on  his  own  account,  or  for  his  princi- 
pal ;  and  it  was  left  to  the  jury  to  say  to  whom 
credit  was  {^ven  :  Held,  that  it  was  properly  left, 
and  that  it  was  not  necessary  to  leave  it  to  them  to 
ssy  whether  the  vendor  knew,  at  the  time  of  the 
sale,  that  he  was  dealing  with  the  purchaser  in  his 
character  of  agent.  Edwards  v.  Smith,  5  Law  J. 
CJ».  11. 

The  delivery  of  goods  must  be  to  the  mate,  or  to 
some  officers  of  the  ship,  in  order  to  discharge  a 
wharfinger  from  his  responsibility  for  goods  left 
with  him  to  be  sent  coastwise.  Leigh  v.  Smith,  1 
R.  &  M.  324.  8.  c.  1  C.  &  P.  638.  [Best] 

An  action  on  the  case  will  not  lie  against  com- 
missioners appointed  under  acts  of  parliament,  who 


act  gratuitously  for  the  benefit  of  the  public,  for  in- 
juries occasioned  by  the  neglect  of  worvmen  in  their 
employ ;  nor  where,  by  local  acts,  actions  against 
such  commissioners  are  directed  to  be  brought 
against  their  clerk,  will  such  action  lie  against  him, 
he  not  being  personally  a  party  to  the  cause  of  such 
injury. 

The  remedy  of  the  party  injured  is  against  the 
agents  by  whose  negligence  the  injury  was  occa- 
sioned. Thus,  in  an  action  against  the  clerks  of  the 
commissioners  acting  under  a  local  act  for  paving 
and  lighting  the  town  of  Birmingham,  ana  their 
surveyor  and  workmen,  the  Court  permitted  a  ver- 
dict found  for  the  plaintiffs,  to  stand  against  two  of 
the  'defendants ;  but  held  clesriy  that  it  could  not 
be  instained  against  the  clerks  to  the  commissioners. 
Hall  V.  Smith,  2  Law  J.  C.P.  113,  s.  c.  2  Bing.  156, 
8.  c.  9  B.  Mo.  226. 

Where  an  auctioneer  has  delivered  goods  without 
receiving  the  price  from  the  purchaser  :  Held  liable, 
in  an  action  for  not  giving  a  full  account  of  the  pro- 
duce of  the  goods.     Brown  v.  Staton ,  2  Chit.  353. 

If  an  auctioneer  signs  a  contract  for  the  sale  of  a 
house  in  his  own  name,  and  receives  the  deposit  (his 
principal  being  present),  and,  after  the  purchaser 
has  left  the  room,  pays  over  the  deposit  to  such 
principal — the  purchaser  may,  notwitbstsnding 
this,  maintain  an  action  against  the  auctioneer,  to 
recover  back  his  deposit,  if  a  good  title  cannot  be 
made.  Gray  v.  Gutteridge,  3  C.  &  P.  40.  [Ten- 
terden] 

Where  A,  an  auctioneer,  was  employed  to  dispose 
of  sn  estate  belonging  to  B,  signed  an  agreement 
with  C,  for  the  purchase  in  his  own  name,  and  B 
shortly  afterwards  signed  it,  and  added,  "  I  hereby 
sanction  this  agreement,  and  approve  of  A's  having 
signed  the  same  on  my  behalf":  Held,  that  A  was 
the  sgent  of  B,  and  not  personally  responsible. 
Spittle  V.  Lavender,  5  B.  Mo.  270,  s.  c.  2  B.  &  B.  452. 

If  a  person  employed  by  the  administrator  of  a 
deceased  debtor,  to  wind  up  the  concerns  of  the 
deceased's  business,  give  an  undertaking  to  a  cre- 
ditor of  the  deceased,  to  furnish  money  to  meet  an 
acceptance  which  such  creditor  has  given  in  fur- 
therance of  an  accommodation  arrangement  for 
delaying  payment,  in  the  hope  that  funds  may  be 
forthcoming,  he  is  liable  on  such  undertaking, 
though  he  was  merely  a  clerk,  and  had  no  interest 
in  the  goods  sold  by  the  creditor,  and  had  not  re- 
ceived any  funds  which  he  could  apply  td  the  dis- 
charge of  the  debt  Maud  v.  Waterhoute,  2  C.&  P. 
.579.  [Abbott] 

(C)  ACCOUNTINO. 

An  agent,  not  having  his  accounts  ready  within  a 
reasonable  time,  will  be  made  to  pay  costs,  even 
though  he  should  have  offered  to  pay,  on  account  of 
what  might  be  due  from  him,  a  sum  equal  to  the 
balance  with  which  he  was  actually  chargeable. 
Collyer  v.  Dudley,  2  Law  J.  Chane.  15, 

tipon  allegations,  that,  under  the  decrees  of  the 
Cortes  and  orders  of  the  Spanish  government,  the 
plaintiff  had  a  lien  for  the  payment  of  a  debt  due  to 
him  on  a  certain  portion  of  stock,  which,  along  with 
other  stock  had  been,  by  the  commissioners  of  the 
Spanish  government,  placed  at  the  disposal  of,  and 
sold  by,  certain  agents  here,  a  bill  is  filed  praying 
.an  aoooont  (amongst  others)  against  tbo  agents: 
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Held,  tbftt  a  good  and  oonpUto  defence  mmjbe  made 
to  aaeb  a  bill  by  a  plea,  stating  matter  from  wbiob 
it  appeara,  tbat  tbe  stock  placed  at  the  disposal  of 
these  agents  was  intended  for  special  purposes,  an- 
connected  with  tbe  satisfaction  of  the  plaintiff's  de<- 
msod,  snd  did  not  include  tbe  stock  specifieally 
appropriated  to  meet  bis  demand  ;  and  tbat  it  is  no 
objection  to  the  plea,  that  after  the  special  purposes 
are  answered,  there  maj  be  in  tbe  banda  oSf  the 
agents  a  sarplns  in  which  tbe  plaintiff  may  bare  an 
interest* 

A  creditor  cannot  61e  a  bill  for  an  acconnt  against 
tbe  agent  of  the  principal,  against  whom  bis  claim 
is,  unless  be  makes  out  a  ease  of  collusion  between 
tbe  principal  and  agent.  Jabatt  v.  Campbell,  3  Law 
J.  Chanc.  8. 

An  agent's  account,  in  which  he  charts  bimaalf 
with  sums  received,  is  not  conclun?e  against  him  aa 
to  tbe  fact  of  those  receipts.  Tbe  account  may  be 
opened  to  let  in  tbe  fact  of  tbe  sums  not  having  been 
receired,  in  either  of  the  following  cates :-— if  tbe 
account,  on  the  face  of  it,  discloses  tbat  tbe  money 
has  not  been  actually  receired :  If  tbe  principal 
shew,  by  bis  conduct,  tbat  be  knows  tbe  money  has 
not  been  actually  received :  or,  If  tbe  principal  do 
not  express  bis  dissent  to  a  subsequent  correction  of 
tbe  account  by  the  agent,  in  which  correction  be  re- 
lieves himself  from  the  sum  with  which  he  bad  pre- 
viously charged  himself.  Shaw  v.  Dartnali,  5  Law 
J.  K.B.  S5,  8.  c.  6  fi.  &  C.  66,  s.  c  9  D.  &  R.  5d. 

If  an  agent  credit  his  principal  for  money  received , 
it  will  be  concluded  tbat  it  has  been  received,  until 
tbe  contrary  aball  be  proved ;  and  although  an  ngont 
state  in  bis  account,  as  well  ss  b^  letter,  that  certain 
snms  which  sppesr  on  tbe  credit  side,  have  not,  in 
fact,  been  received ;  yet  if  be  charge  commission 
for  such  sums,  and  allow  the  principal  to  draw  for  a 
balance  in  which  tbey  are  induced,  the  jury,  as 
sgainat  tbat  sgent,  may  consider  whether  these  cir- 
cumstances are  not  suflScient  to  lead  them  to  infer 
tbat  be  acted  under  a  commission  dtl  erederi,  Shato 
V.  Woodcock,  5  Law  J.  K.B.  S96,  a.  c  7  B.  &  C.  75. 

(D)  EVIDENCR. 

Tbe  defendants'  agents,  at  their  request,  received 
money  on  their  account,  and  wrote  to  apprise  them 
of  their  having  so  received  it  for  them.  The  defen- 
dants, in  answer,  gave  directions  for  remitting  the 
amount  to  them :  Held,  tbat,  under  these  circum- 
Btsnces,  tbe  letter  of  tbe  agents  was  admissible  in 
evidence  to  charge  the  defendants  with  the  rsoeipt 
of  the  money.  C4W(ef  v.  Bainhridgo,  6  Law  J.  CJ^. 
SfO,  B.  e.  5  Bing.  58.  a.  c. «  M.  &  P.  14t. 

An  agent  can  only  act  within  tbe  scope  of  his 
authority  aa  such ;  and  declarations  made  by  him,  aa 
to  a  particular  fact,  are  not  admissible  in  evidence, 
unless  tbey  related  to  an  act  done  by  bim  in  tbe 
course  of  bis  parttoular  employment  as  such  agent. 
SchuPMck  V.  took,  3  Law  J.  C.P.  57. 

If  tbe  attomer  of  a  ereditor  write  to  A  asking 

{)ayment  of  a  deot  due  from  B,  and  A  answer  tbe 
etter  and  pay  tOOL  of  the  debt ;  and  afUrwards  tbe 
attorney  again  write  to  A,  asking  payment  of  tbe 
residue  of  tbe  debt,  and  A  send  a  letter  promising 
payment,  this  last  letter  is  evidence  in  an  action 
against  B.  Robertt  v.  Lady  GnsUy,  3  C.  &  P.  380. 
[Tenterden] 
A  stock-broker  is  bound  to  produce  his  book. 


though  it  Bi^  eriasinato  bimaalf;  beeaaae»  by  tbe  7 
Creo.  S,  c.  8,  s.  9,  it  is  enacted  that  eveiy  briber 
should  keep  a  book,  and  enter  therein  all  parehases 
and  sales  made  by  bim.  RawUngt  ▼.  Hmil,  1  C.  & 
P.  13.  [Borrow] 


PRINCIPAL  AND  SURETY. 
[See  Bond,  Debtok  and  Creditok,  and  Gua- 

EANTIE.] 


Magna  Charta  extends  only  to  oonditioBai,  sad 
not  to  absolute  securities.  Altornfy  Genera/  v.  At" 
IciNMR,  1  Y.  &  J.  207. 

Where  two  persons  execute  a  bond,  tbe  one  as 
principal,  the  other  aa  surety,  and  no  other  asaorance 
is  executed  at  tbe  time,  tbe  surety  paying  tbe  bond 
debt,  is  a  simple  contract  creditor  only  or  tbe  prin- 
cipal. Cojnt  V.  MiddUton,  9  Law  J.  Cbane.  8S,  s.c. 
1  Ton.  ««9. 

A  court  of  equity  will  not  relieve  a  surety  by 
bond,  upon  the  ground  of  tbe  ereditor  having  given 
time  to  tbe  principal  debtor,  unleas  there  has  been 
an  express  and  positive  oontiact  between  them  for 
tbat  purpoae.    Heath  v.  ITey,  1  Y.  &  J.  434. 

A  variance  in  tbe  performance  of  a  oontraet  by 
tbe  plaintiff,  with  tbe  aaaent  of  tbe  principal,  bot 
without  tbe  consent  of  the  surety,  will  discbargs 
the  surety,  though  the  variance  aboold  tend  to  di« 
minisb  bis  risk — [<<f ismlinits  Mr.  Justice  Li tdedale]. 
Whitcher  V.  Halt,  4  Law  J.  K.B.  167,  s.  c.  5  B.  & 
C.  269,  s.  c.  8  D.  &  R.  U. 

Where  sureties  bad  engaged  to  pay,  within  eae 
month  after  demand  on  tbem,  a  sum  not  execediaf 
5001.,  which  might  become  due  from  tbe  principal : 
Held,  that  taking  a  warrant  of  attorney  without  any 
communication  with  the  sureties,  and  befoie  any 
demand  bad  been  made  on  tbem,  was  not  within  the 
rule,  tbat  dealing  with  the  principal  debtor,  without 
the  concurrence  of  the  auieties^  would  release  the 
latter.    Prmdergmnt  v.  Devey,  6  Mad.  124. 

A  condition  in  a  bond  to  aave  A  harmless  frsm 
all  actiona,  legal  proceedinga,  and  ooats»  &e.  which 
may  be  the  consequence  of  A's  delivering  over  to 
defendant  a  bill  of  exchange,  part  of  tbe  proceeds 
whereof  a  third  peraon  is  entitled  to,  is  forfeited,  by 
psyment  over  by  A  to  such  third  peraon  of  bu 
share  of  tbe  proceeds,  upon  bis  denmnding  tbe 
aaroe,  without  bis  bringing  any  action,  ami  though 
A  gave  no  notice  of  tbe  payment  to  tbe  defendant. 
JTsr  V.  Miuhetl,  2  Chit.  487. 

Bond  conditioned,  that  if  F  M  afaall  doly  aoooant 
for  all  monies,  &c.  received  by  him  in  plaintiff's 
aervice  aa  a  clerk ;  and  also,  that  if  the  aaid  F  M 
shall  embesde,  &c.  plaintiff's  propet^,  and  ahsll, 
within  three  days  after  proof  thereof,  paj  Ice; 
plaintiff  the  damsge  sustained  by  auob  misbehavioar 
or  miscondnct ;  or  in  default  tbereof,  if  tbe  defoa- 
dant  aball,  afWr  notice  given,  make  a  fiiU  recom- 
pense to  plaintiff,  then  the  bond  to  be  void.  The 
plaintiff,  in  order  to  render  tbe  defondant  (tbe 
aurety)  liable  for  F  M*a  not  accounting,  mnat  give 
tbe  defendant  notice  of  the  not  aceooating,  aa  well 
as  of  the  embessling.  PhUUpi  v.  Fardyea,  2  Chit 
676. 

Where  a  bond,  given  by  a  principal  to  bin  aofety 
as  an  imdemnity,  is  conditioned  in  tennn  wmnfy  te 
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indemnify  the  surety,  it  ts  necessary  for  the  latter, 
when  suing  upon  the  bond,  to  sliew  that  he  has  been 
damnified. 

But  where  such  a  bond  is  conditioned  that  the 
principal  shall  pay  such  a  sum  to  A  B,  and  nball  also 
indemnify  the  surety  against  his  being  called  upon 
by  A  B,  it  is  sufficient  for  the  surety,  when  suing 
upon  the  bond,  to  shew  that  the  principal  did  not 
pay  A  B,  without  g^ing  on  to  shew  that  he,  the 
surety,  has  been  thereby  damnified.  Penny  ▼.  Fny,  6 
Law  J.  K.B.  2S0,s.  c.  8  B.  &  C.  11,  s.c.  2  M.  &  R. 
181. 

Eotries  made  by  the  collector  of  taxes  in  his  coU 
leeting  book,  are  admissible  in  evidence  against  a 
surety  after  the  death  of  the  principal.  Gots  r. 
WutUngton,  6  B.  Mo.  355,  s.  e.  5  B.  6c  B.  132. 

Bessell,  on  the  advance  of  SOOL  by  Gregory,  gives 
her  a  promissory  note  for  that  sum  and  ioterest,  in- 
dorsed by  Shortman  &  Croden,  as  a  furtlier  seeurity 
for  the  money.  The  note  becomes  due,  is  presented 
and  dishonoured,  and  Bessell,  being  unable  to  dia- 
eharge  it,  agrees  to  sell  to  Gregory  household  soods, 
&o.  tor  580/.  and  to  take  back  the  note,  with  the  in- 
Isrett  doe  on  it,  in  part  of  payment.  Possession  is 
given  to  Gregory  of  Uie  household  goods,  &c.  and 
the  note  is  deUvered  up  to  BesselJ,  and  destroyed  ; 
afterwards  a  commission  of  bankruptcy  is  issued 
ngainst  Benell,  and  there  being  no  act  of  bankruptcy 
previous  to  the  sale  of  the  household  goods,  &c.  to 
Gregory,  they  are  demanded  by  the  assignees,  and 
delivered  up  to  them.  Gregory  demands  payment 
of  the  note  from  the  drawer  and  indorsees,  and  on 
refusal,  files  a  bill  against  them.  An  account  was 
directed  of  what  was  due  on  the  note,  for  principal 
and  interest,  with  the  costs  of  the  suit,  sa  sgainst 
Shortman  &  Croden,  and  the  hill  dismissed  without 
costs,  as  against  Bessell,  the  plsintiff  undertaking 
to  prove  the  note  under  the  commission  for  the  benefit 
of  Shortman  &  Croden.  Gregory  r.  Be$$eU,  6 
Mad.  166. 

A  surety  is  not  discharged  by  the  creditor  taking 
from  the  debtor  a  cognovit  in  an  action  he  bad 
brought  against  the  debtor,  with  a  stay  of  execution 
until  a  day  earlier  than  that  on  which  judgment 
could  have  been  obtained  in  the  regular  course. 
Hulme  V.  Cotet,  2  Sim.  12. 

Formerly  it  was  supposed,  that  in  the  case  where 
one  of  several  sureties  psid  the  whole  debt  owing 
from  the  principal,  his  remedy  was  only  in  equity 
for  a  contribution  ;  but  in  modem  times  it  has  been 
held,  that  if  one  in  the  nature  of  a  surety  pays  a 
debt,  he  may  maintain  an  action  sgainst  Uie  party 
liable  for  the  debt. 

The  Bank  of  Scotland  having  discoanted  bills  to 
the  amonnt  of  8000/.  which  were  dishonoured,  the 
acceptors  becoming  bankrupts,  agpree  with  the 
drawers  to  retain  the  dishonoured  bills,  and  receive 
the  dividends  which  might  become  payable  from  the 
bankrupt's  esUte;  and,  as  additional  security,  to 
take  four  promissory  notes,  indorsed  by  four  sureties 
for  2000/.  each  to  guarantee  the  unsatisfied  bills,  or 
any  balance  upon  them  which  might  remain  unpaid, 
to  the  extent  of  2000/.  each.  This  agreement  having 
been  carried  into  effect,  when  the  notes  were  nearly 
due,  upon  the  application  of  the  original  debtors  for 
delsy  of  payment,  the  Bank  of  S«>tlaad  gave  op 
one  of  the  promiasory  notes,  and  accepted  anew  one 
from  the  surety  who  had  indorsed  it }  renewed  notes 
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were  also  given  by  two  other  of  the  snreties,  and 
with  the  fourth  surety  a  treaty  was  carried  on  re- 
specting a  renewal,  pending  which  he  died.  The 
dishonoured  bills  had  also  been  delivered  over  by 
the  bank  to  the  original  debtors,  upon  the  treaty  for 
the  renewal  of  the  notes :  Held,  (reversing  pro  tanto 
the  judgment  of  the  Court  below,)  that  the  fourth 
surety  and  his  esUte,  by  the  legal  effect  of  the  trans- 
action, was  discharged  as  to  three-fourths,  and  liable 
only  as  to  one-fourth,  of  the  balance  due  upon  the 
diabonoured  bills,  after  giving  credit  for  all  monies 
received  or  receivable  from  any  of  the  parties  npon 
the  bills,  or  their  estates ;  and  that,  on  payment  of 
such  fourth  part  of  such  balance,  the  bank  was  re- 
sponsible to  the  estate  of  the  fourth  surety  for  all 
future  dividends  upon  the  dishonoured  bills.  Stir- 
ling  V.  ForttUr,  3  filigh,  57^. 

On  an  application  to  diaoharge  a  recognisance 
which  had  been  estreated,  it  appeared  that  the  peti- 
tioner was  surety  for  A  under  an  order  of  bastardy 
— that  the  petitioner  subsequently  became  embar- 
rassed and  left  D,  and  came  to  L  to  endeavour  to 
procure  employocent,  during  which  period  A  took 
the  benefit  of  the  insolvent  act,  and  died  ;  the  peti- 
tioner then  returned  to  D,  and  was  arrested  for  the 
amount  of  his  recognizance :  Held,  although  it  was 
shewn  thst  the  petitioner  had  no  property,  that,  as 
it  appeared  that  the  parish  had  been  charged  for 
many  years  with  the  burthen  cast  on  them  by  the 
principal,  they  could  not  grant  the  application  with- 
out the  consent  of  the  parish  officers ;  nor  would 
they  grant  a  rule  to  compel  the  parish  officers  to 
shew  cause  why  they  should  not  give  their  consent. 
In  r«  5mi(^,  13  Price,  3. 


PRINTER. 
[See  Copyright,  and  Injunction.] 

A  man's  name  appearing  at  the  bottom  of  a 
play-bill  is  not,  of  itself,  primd  facie  evidence  that 
he  printed  it.     Rix  v.  WHliami,  t  Law  J.  K.B.  80. 

No  action  can  be  maintained  for  printing  an  im- 
moral and  libellous  publication,  as  the  "  Memoirs  of 
Harriette  Wilson."  PvpUtt  v.  StoekdaU,  2  C.  &  P. 
198,  8.  o.  1  R.  &  M.  337.  [Best] 

Semble—Ji  is  illegal  to  publish  part  of  a  depend- 
ing cause.     DeaeoH  v.  Deacon,  2  Russ.  607. 


PRISON. 

[See  Prisoner.] 

The  Warden  of  the  Fleet  is  not  bound  to  permit 
a  party  to  inspect  or  take  copies  of  a  habeett  eorpui 
and  commitment  of  a  person  charged  in  execution 
for  a  debt  due  to  such  party,  as  ail  the  proceedings 
under  which  sooh  person  was  charged,  were  incor- 
porated in  the  list  of  causes  under  which  he  was 
detained,  and  which  was  in  the  custody  of  the  clerk 
of  the  papers  of  the  prison.     Danet  v.  Brown,  9 

Uw  J.  C.P.  53- 

The  Warden  of  the  Fleet  had  omitted  to  bring  a 
defendant  into  court  under  a  writ  of  habeat  coryut ; 
on  a  motion  for  an  attaohment  apinst  him,  one  of 
his  officers  swore  tliat  the  defendant  had  the  benefit 
of  the  rules,  but  that  he  could  not  be  found  until 
after  the  time  for  bringing  him  into  court  had  ex- 
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Eired,  when  he  wai  confined  within  the  priion  until 
e  was  discharged  under  an  order  of  the  inaoWent 
dehtor*B  court :  But  the  Court  discharged  the  rule 
for  the  attachment,  upon  the  Warden  paying  the 
cosU  of  the  motion.  Park  ▼.  Torre,  6  B.  Mo.  260, 
a.  c.  3  B.  &  B.  93. 

In  an  action  against  the  Warden  of  the  Fleet  for 
an  escape,  the  hill  alleged  that  the  prisoner  was 
brought  before  the  Court  by  habeat  corpui,  and  tliat 
by  the  Court  the  prisoner  was  committed  to  prison 
until,  &c. "  as  by  the  said  commitment  more  fully 
and  at  large  appears '"  upon  special  demurrer,  for 
want  of  more  special  averment,  that  the  commitment 
was  of  record  :  Held,  that  soch  recommitment  was 
by  order  of  the  Court,  and  of  necessity  must  be  of 
record.  And,  temble,  that  on  special  aemurrer  the 
omission  of  such  averment  is  fatal.  Barm  y.  EyUi, 
8  Taunt.  51S,  s.  c.  S  B.  Mo.  561. 

No  officer  of  the  King's  Bench  prison,  or  any 
of  the  persons  employed  by  the  Marshal  therein,  in 
the  management  or  superintendence  of  the  prison  or 
prisoners,  shall  either  directly  or  indirectly  be  con- 
cerned in  selling  any  article  to,  or  doing  any  work 
for,  any  of  the  prisoners ;  and  the  Marshal  shall 
remove  from  his  place  every  such  officer  or  person 
aforesaid  who  shall  be  guilty  of  violating  this  rule, 
pursuant  to  the  rule  of  court  of  Michaelmas  Term, 
in  the  58ih  year  of  his  late  Majesty.  Reg.  Gen» 
K.B.  Hil.  7  &  8  Geo.  4.  (1827)  5  Law  J.  K.B.  168; 
6B.&C.  S67. 

Prisoners  confined  in  the  Msrshalsea  detected  in 

{(laying  at  hazard,  puniahed  by  the  Court  of  King's 
)enck.     2  B.  &  C.  344. 

Rules  of  the  Fleet  prison  enlarged.  2  Law  J. 
C.P.150;  2Bing.  163. 

Prisoners  having  a  day-rule  to  return  within  the 
walls  or  rules  at  or  before  nine  o'clock  in  the  evening. 
R.  Hil.  1827,  5  Law  J.  C.P.  100. 

Fleet  prison  gates  to  be  closed  at  nine  at  night 
from  Michaelmas  to  Lady-day,  at  ten  from  Lady-day 
to  Michaelmas.  Reg.  Gen.  b  Law  J.  C.P.  162,  s.  c. 
4  Bing.  247. 

Upon  every  action,  from  which  s  prisoner  is  dis- 
charged from  the  Fleet  prison,  the  Clerk  of  the 
Papers  in  the  prison  is  entitled  to  a  fee  of  2i.  6d. 
In  re  Roehfort,  1  Law  J.  C.P.  90,  s.c.  1  Bing.  255, 
s.  c  8  B.  Mo.  157. 


PRISONER. 

(A)  Privileges. 

(B)  Allowance. 

(C)  Discharge. 
(a)  In  general, 

(6)  Under  the  Lerdt*  Act 


PRISON  BREACH. 

Indictment  on  16  Geo.  2,  c.  31,  for  delivering 
instruments  to  a  prisoner  to  facilitate  his  escape  from 
gaol :  Held,  that  if  the  record  of  the  conviction  of 
the  prisoner,  whose  escape  was  to  have  been  effected, 
is  produced  by  the  proper  officer,  no  evidence  is  ad- 
missible to  dispute  what  it  states ;  or  to  shew  that 
it  has  never  been  filed  amongst  the  other  records  of 
the  county ;  though  the  indictment  refers  to  it  with 
s  prout  patet  as  remaining  amongst  those  records  : 
Held,  also,  that  the  delivering  is  wiUiin  the  act, 
though  the  prisoner  has  been  pardoned  of  the  offence 
of  which  be  was  convicted,  on  condition  of  trans- 
portation. 

And  a  party  may  be  convicted,  though  there  is  no 
evidence  that  he  knew  of  what  specific  offence  the 
person  he  assisted  bad  been  convicted.  Rex  v. 
Shaw,  1  R.  &  R.  C.C.R.  526. 


(A)  Privileges. 

When  Justices  of  the  Peace  examine  a  prisoner 
under  a  charge  of  felony,  the  prisoner  is  not  entitled, 
as  a  matter  of  right,  to  have  a  person  skilled  in  the 
law  present  as  an  advocate  in  faia  behalf,  as  it  is 
only  a  preliminary  investigation,  andnotconelusive. 
Cox  v.  Coleridge,  2  D.  &  R.  86,  s.  c.  1  B.  &  C.  37. 

Where  a  defendant  had  been  convicted  of  a  mis- 
demeanor, and  sentenced  by  the  Court  to  a  certain 
period  of  imprisonment,  to  pay  a  fine,  and  ordered 
to  remain  in  custody  until  the  fine  should  be  paid ; 
the  term  of  imprisonment  having  expired,  but  the 
defendant  remaining  in  custody  of  the  Marshal  from 
an  inability  to  pay  the  fine :  the  Court,  on  affidavit 
by  physicians  of  the  dangerous  state  of  his  health, 
admitted  him  to  the  benefit  of  the  rules  for  a  limited 
time.     Rex  v.  Bennett,  4  D.  &  R.  833. 

No  prisoner  shall  be  entitled  to  any  room  in  the 
Fleet  prison  by  reason  of  seniority,  except  from  the 
time  of  his  being  charged  in  the  actions  in  which 
he  is  not  supersedahle.  Reg*  Gen.  4  Law  J.  C.P. 
137  ;  3  Bing.  442. 

A  prisoner  breaking  the  rules  of  the  King's 
Bench  prison,  may  be  restored  to  tbem  by  permis- 
sion of  the  Court.  In  re  Barber,  3  Law  J.  K.B. 
225. 

But  when  a  person  has  once  broken  the  rules  of 
the  King's  Bench,  the  Court  will  not  order  him  to  k 
have  the  rules  again,  without  he  first  obtain  the  leave 
of  the  Marshal.     In  re  Powell,  3  Law  J.  K.B.  57. 

Prisoner  for  debt  brought  up  without  a  day-mle, 
upon  a  suggestion  that  be  was  unable  to  pay  the 
expense  thereof.    In  re  Clark,  3  D.  &  R.  260. 

(B)  Allowance. 
[And  seepoft,  C] 

The  public  are  not  hound  to  find  food  for  those  per- 
sons committed  to  gaol  for  trial,  who  are  able  but 
unwilling  to  work  ;  therefore,  where  upon  report  by 
justices  to  sessions,  that  untried  prisoners  committed 
for  trial  who  were  able  to  work,  and  had  the  meana 
of  employment  offered  them  by  which  they  might 
earn  their  support,  but  who  refused  to  work,  it  was 
ordered  they  should  be  allowed  bread  and  water  only : 
This  Court,  on  application  for  a  mandamus  to  com- 
pel justices  to  order  other  food,  held,  that  it  would 
not  lie,  for  that  the  sessions,  in  ordering  even  an 
allowance  of  bread  and  water,  had  done  more  than 
they  were  hound  by  law  to  do.  Rex  v.  the  Juttiees 
of  the  North  Riding  of  Yorkihire,  2  B.&  C.  286, 
S.C.  3D.&R.  510. 

[But  see,  oontrfl,  subsequent  enactments  of  5 
Geo.  4,  c.  85,  s.  17.] 

Although  a  note  given  to  an  insolvent  debtor,  is 
not  entitled  in  the  (krart,  yet  it  is  gfood.  Clarke  v. 
Daviet,  2  Chit  226. 

A  note,  signed  by  the  plaintiff's  attorney,  for  the 
Payment  of  the  weekly  sixpences  under  the  Lords* 
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Act,  it  iDBoffieieDt  tnd  void.      EagU  t.  Brown, 
5  Law  J.  C.P.  37. 

Tbe  attorney  who  conducts  tbe  cause,  is  not,  hy 
his  retainer  in  the  cause,  authorized  to  sign  a  note 
for  the  allowance  of  sixpences  to  a  prisoner  charged 
in  execution,  his  authority  heing  at  an  end  when 
final  judgment  is  signed.  Macheath  v.  Cooke,  6  Law 
J.  C.P.  If  4,  8.  e,  4  Bing.  578,  s.  c.  1  M.  &  P.  513. 

(C)  Discharge. 
(a)  In  general, 

A  party  detained  by  process  serred  on  him,  pend- 
ing a  detention  under  an  illegal  arrest,  will,  on  mo- 
tion, be  discharged.  AttorHey  General  ▼.  Dorkins, 
It  Price,  156. 

If  a  defendant,  after  being  held  to  bail,  be  dis- 
charged out  of  custody  in  ihe  King*s  Bench,  on 
filing  common  hail,  on  the  ground  of  a  defect  in  the 
afiidant  of  debt,  a  detainer  lodged  against  him  in 
the  Fleet,  for  (he  same  cause  of  action,  on  the  day 
of  his  discharge,  is  irregular,  and  the  Court  will 
order  him  to  be  discharged,  though  the  action  in  the 
King's  Bench  be  discontinued,  but  the  costs  not 
paid.     Clat^ghton  ▼.  Farquhanon,  7  B.  Mo.  31f . 

A  prisoner  detained  on  an  information  for  breach 
of  revenue  laws,  will  be  discharged  unconditionally, 
if  the  arrest  were  illegal  in  the  first  instance.  Attor' 
ney  General  w.  Com,  1 1  Price,  345. 

Where  a  defendant,  arrested  in  this  country  for 
the  same  cauae  of  action  for  which  proceedings  had 
been  instituted  in  the  Supreme  Court  of  New  South 
Wales,  applied  to  be  discharged  from  coatody,  on 
entering  a  common  appearance,  and  deposed  that, 
by  the  practice  of  that  court,  when  process  was 
issued,  and  a  non  est  inventta  returned,  an  attach- 
ment issued  (which  proceeding  had  been  adopted  by 
the  plaintiffs  against  him  in  New  South  Wales), 
whereupon  the  defendant's  goods  were  seized,  and 
rendered  to  the  plaintiff  in  execution,  unless  bsil 
were  put  in  to  pay  the  condemnation  money ;  and 
that  either  the  one  or  the  other  must  have  taken  place 
against  hhn  at  the  suit  tf  the  plaintiffs,  aeeording  to 
the  practice  of  that  court:  the  Court  refused  to  dis- 
charge him,  being  of  opinion  that  the  affidavit  did 
not  anew  clearly  that  the  plaintiffs  had  the  same  re- 
medy in  the  colony,  which  they  might  have  in  this 
country. 

5tfm6^— Where,  under  process  from  the  Supreme 
Court  of  New  South  Wales  (established  hy  act  4 
Geo.  4,  c.  96,  the  goods  of  a  defendant  are  attached 
and  rendered  to  the  plaintiff  in  execution,  or  bail  are 
put  in  to  pay  the  condemnation  money,  be  cannot  be 
arrested  for  the  same  cause  of  action  in  this  country. 

No  obiection  can  be  taken,  arising  out  of  an  affi- 
davit, which  is  not  referred  to  in  the  rule  niri, 

A  Tsrianee  between  the  affidavit  of  ddbt  and  the 
cause  of  action  is  no  ground  for  dischsrg^ng  the  de- 
fendant out  of  custody,  on  entering  a  common  ap- 
pearance, before  the  declaration  is  filed. 

Where,  in  a  joint  action,  one  defendant  is  arrested, 
and  there  are  no  means  of  compelling  the  appear^ 
ance  of  his  co-defendant,  so  that,  after  declaration, 
he  will  be  entitled  to  a  supersedeas,  the  Court  will 
not  entertain  an  application  for  his  discharge,  until 
tbe  declaration  be  filed.  Baylor  r.  Eagar,  f  Y.  ^ 
J.  90. 

All  prisoners  who  have  been  or  shall  be  in  custody 


of  the  Warden  for  the  space  of  six  months  after  they 
are  supersedable,  though  not  superseded,  shall  from 
time  to  time  be  discharged  out  of  the  custody  of  the 
Warden,  as  to  all  mtch  actions  in  which  they  hare 
been  or  shall  be  supersedable.  Reg.  Gen.  4  Law  J. 
C.P.  137;  3  Bing.  442. 

A  declaration  was  delivered  in  Easter  term  I8t2, 
and  after  plea,  issue  was  joined  in  Trinity  term  fol- 
lowing. A  cognovit  was  given  on  the  6th  of  Novem- 
ber, and  on  the  Uth  the  defendant  surrendered  in 
discharge  of  his  bail :  the  plaintiff  entered  up  final 
judgment  in  Hilary  term  1893,  and  now  in  Trinity 
term  proposed  to  charge  tbe  defendant  in  execu- 
tion :  Held,  that  although  the  defendant  might,  on 
a  former  occasion,  he  supersedable,  it  was  no 
ground  for  not  charging  him  in  execution.  Morland 
V.  Weston,  SV.Un.3\, 

A  prisoner  was  chsrged  in  execution.  The  attor- 
ney for  the  plaintiff  filed  tbe  committitur-piece  with 
the  clerk  of  the  dockets  in  Eastvr  term.  l*he  clerk 
ought  to  have  entered  the  committitur  on  tbe  judg- 
ment-roll within  four  days  after  that  term  ;  but  he 
did  not  enter  it  until  after  Trinity  term ;  and  the 
Court,  therefore,  discharged  the  prisoner.  Purdam 
V.  Buekridge,  9  Law  J.  K.B. 38, V  c. «  B. &  C.  34S, 
8.  c.  3D.  Sc  R.597. 

The  Court  refused  to  discharge  a  prisoner  out  of 
custody,  on  the  ground  of  being  charged  in  execu- 
tion with  a  larger  sum  than  had  been  recovered,  tbe 
mistake  having  proceeded  from  an  error  in  the  judg- 
ment-roll, and  subsequent  proceedings  : — therefore 
the  Court  ordered  the  amendment  of  the  judgment* 
roll  and  committitur,  by  making  them  consistent 
with  tbe  postea  and  Master's  allocatur.  Flindell  v. 
Fairman,  11  Price,  410. 

Prisoners  are  not  to  be  superseded,  nor  discharged 
out  of  custody,  after  notice  given  by  them  to  plain- 
tiffs under  insolvent  acts,  though  plaintiffs  forbear 
to  proceed  further,  until  some  motion  has  been  made 
to  the  Court     Reg.  Gen.  M.  3  Geo.  4,  1  Bing.  120. 

Where  a  prisoner  has  given  notice  of  his  intention 
to  apply  to  be  discharged,  under  an  insolvent  act, 
the  plaintiff's  laches  will  not  entitle  the  defendant 
to  a  supersedeas ;  and  the  same  rule  applies  to  tbe 
personal  representative  of  a  deceased  plaintiff. 
Holmes  v.  Murcott,  2  Law  J.  C.P.  65,  s.c.  1  Bing« 
431,  s.  c.  3  B.  Mo.  529. 

Motion  to  discharge  a  defendant  in  execution  out 
of  custody  was  refused,  though  the  application  was 
not  made  until  eighteen  months  after  the  plaintiff's 
death ;  it  appearing  that  his  executors  did  not  con- 
sent to  the  discharge.  Duns/ord  v.  Gouldsmith,  8 
B.  Mo.  145. 

Where  administration  had  been  taken  out,  the 
Court  refused,  without  tbe  authority  of  the  adminis- 
tratrix, to  discharge  defendant  out  of  execution  after 
the  death  of  the  plaintiff,  although  his  administra- 
trix and  his  assignees  (he  hsving  been  a  bankrupt) 
disclaimed  all  interest  in  the  action.  Fothergill  v. 
Walton  and  Rondeau,  6  Law  J.  C.P.  178,  s.  o.  4 
Bing.  711,  s.  c.  1  M.  &  P.  743. 

(6)  Under  the  Lords' Act. 

Notwithstanding  an  insolvent  has  been  remanded 
by  the  Commissioners  of  tbe  Insolvent  Court,  for 
misconduct,  he  may  be  discharged  under  the  Lords' 
Act,  32  Geo.  2,  c.  28,  s.  13.  Austin  v.  Hankin,  6 
B.  Mo.  573. 
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The  Coart  has  power  to  discharge  a  priaoner  od- 
der  the  Lords'  Act,  althoagh  be  has  been  remanded 
by  the  Insolvent  Debtors  Court,  for  not  giring  a 
clear  and  satisfactory  account  of  his  property.  Gold^ 
imith  V.  Taylor,  7  B.  Mo.  370. 

If  an  insolvent,  who  has  proceeded  irregalariy, 
makes  an  afBdavit  of  ignorance,  he  is  entitled  to 
be  discharged.     In  rt  Jone$,  S  Chit.  226. 

Forgery  of  an  acceptance  by  a  defendant  on  a  bill 
of  exchange  given  by  him  to  the  plaintiff,  no  ground 
for  opposmg  a  discharge  under  the  Lords'  AQt,  32 
Geo.  «,  c.  28.     Rice  v.  Lee,  3  Law  J.  C.P.  4. 

The  addition  of  deponent  and  place  of  abode  must 
appear  in  an  affiaavit  under  tbe  Lords'  Act,  for  dis- 
charge of  a  prisoner  remanded  in  execution  under 
that  act,  for  non-payment  of  the  weekly  Si,  6d, 
Anon.  3  Law  J.  K.fi.  253. 

On  a  prisoner's  beinp;  brought  up  to  be  discharged 
under  the  Lords'  Act,  it  appeared  that  a  commission 
of  bankrupt  had  been  issued  against  him  since  his 
arrest  and  imprisonment,  and  that  he  had  not  passed 
his  final  examination, — tbe  Court  ordered  him  to  be 
remanded  until  auch  examination  had  taken  place : 
— and,  on  his  being  afterwards  brought  up,  it  ap- 
pearing that  ho  had' passed  it  to  tlie  satiafaction  of 
the  commissioners,  and  that  a  commission  had  been 
awarded  accordingly :  he  was  ordered  to  be  dis- 
charged on  inserting  an  assignment  in  his  schedule 
to  the  plaintiff  of  all  his  eatste,  title  and  interest  in 
the  property  therein  mentioned, subject  totlie  com- 
mission, and  payment  or  satisfaction  of  his  debts 
under  it.     Nuuney.  v.  Hall,  8  B,  Mo.  423. 

Where  defendant,  not  being  sble  to  find  plaintiff's 
abode,  caoaed  tlie  plaintiff's  attorney  to  be  served 
witli  a  notice  of  his  intention  to  be  brought  up  to  be 
discharged  under  the  Insolvent  Act,  and  Uie  attorney 
refused  to  disclose  the  plaintiff's  residence,  the  Court 
would  not  allow  the  attorney  to  give  the  note  for  the 
allowance  of  sixpences,  but  discharged  the  ioaoWent 
Cormaek  v.  Bain,  4  Bing.  230. 

Where  a  prisoner  has  had  the  benefit  of  tbe  gene- 
ral Insolvent  Act«  ho  isnotentitled  to  be  discharged 
under  the  Lords'  Act.  Galo$$Uy.  Longhurst, 2  Chit. 
354. 

An  order  to  bring  up  an  insolvent  ander  the  Lords' 
Act,  at  the  next  assizes,  does  not  authorise  him  to 
be  brought  up  at  a  special  gaol  delivery.  Memonw- 
4um,?  D.  &  R.S35,  n. 

An  insolvent  was  brouebtup  at  the  assizes  under 
the  compulsory  clauses  oAbe  Lords'  Act,  32  Geo.  3, 
to  deliver  a  achedule  of  bis  estate,  and,  not  being 
urepaied  to  do  so  then,  was  remanded  generally, 
but,  as  more  than  sixty  days  would  have  elapsed 
before  the  next  assizes,  the  Court  at  the  instanoe  of 
the  priaoner  made  an  order  on  the  gaoler  to  bring 
him  up  at  the  subsequent  assizes  for  examination, 
notwithstanding  the  lapse  of  sixty  days.  Rti  v. 
BeUc,  7  D.  &  R.  234. 

Whofe  the  debt  exceeds  300/.  a  debtor  cannot  be 
compelled,  under  tbe  Lords'  Act^  to  come  up  and 
assign  over  his  property  ibr  the  benefit  of  bis  cre- 
ditors. Barktr  r.  Slater,  1  Law  J.  K.B.  29,  s.  c.  2 
D.  6l  R.  165. 

A  defendant  who  has  been  in  prison  upwards  of 
twelve  months,  in  execution  on  a  judgment  for 
less  than  20/.,  and  has  ^ven  notice  to  the  plaintiff 
of  his  intention  of  applying  to  the  Court  for  bis  dis- 
charge under  the  48  Geo.  3,  c.  123,  is  entitled  to  a 


rule  absolute  in  the  first  iostance.  Damei  t.  Re^ «rs» 
2  Law  J.  K.B.  172,  s.  c.  2  B.  &  C  804,  s.  c.  4  D. 
&  R.  36L 

If,  under  tbe  32  Geo.  2,  c.  28,  aeotions  16  and 
17,  a  prisoner  be  brought  before  the  Court,  for  tbe 
purpose  of  giving  an  account  of  his  property,  wbidi 
be  refuses  to  do,  the  Court  cannot  remand  him  until 
a  future  day,  and  then  to  be  brought  up  agnin  for 
the  same  purpose  ;  hot  they  can  only  remand  him 
when  he  will  return  to  prison  in  the  same  custody. 
If,  therefore,  the  damages  for  which  he  has  been 
charged  in  execution,  do  not  exceed  20/.,  ezclusire 
of  costs,  and  be  has  lain  in  priaon  more  than  twelve 
months,  the  Court  will  discharge  him  under  tbe  48 
Geo.  3,  c.  123,  notwithstanding  the  32  Geo.  t. 
Aliter,  if  he  be  detained  under  an  order,  which  makes 
his  imprisonment  in  the  nature  of  a  criminal  custody, 
for  tbe  48  Geo.  3.  only  applies  to  civil  ciastody. 
Langdtmv*  Hattiter,  IS  Price,  186. 

The  Court  granted  a  rule,  absolute  in  the  first 
instance,  for  the  discharge  of  a  priaoner,  under  the 
48  Geo.  3,  c.  123,  s.  1,  unless  cause  should  be  shewn 
before  a  Judge  at  Cbambers  within  fourteen  days 
after  the  end  of  the  term.   Anon.  6  Law  J.  C.P.  48. 

Where  a  defendant  has  been  in  custody  for  a  year, 
upon  a  judgment  for  a  debt  not  exceeding  20/.,  tbe 
Court  will  discharge  him,  under  the  48  Geo.  3,  c. 
123,  although  he  be  entitled  to  an  annui^  sufficient 
to  satisfy  the  judgment.  Wood  v.  Kelmerdmt,  2  Y. 
&  J.  10. 


PRIZE. 

[See  Admiralty,  and  Pbactice.] 

(A)  Licence. 

(B)  Joint  Capture. 

(C)  Head-money. 

(D)  Distribution. 

( £)  Restitution  and  Re-capture, 
(F)  Prize  Agent. 


(A)  LlOENCB. 

It  is  of  no  consequence  who  are  the  pervons  who 
act  under  a  licence,  where  the  terms  of  it  are  geoe- 
ral.    Action,  2  Dods.  52. 

If  a  captor  destroys  a  sbip  for  which  a  British 
licence  has  been  granted,  he  or  his  government  is 
responsible  for  the  loss  occasioned  by  such  destruc- 
tion ;  but  if  the  existence  of  the  licence  was  not  dis- 
closed to  him  by  those  whose  duty  it  wss  to  inform 
him,  and  he  had  no  sufficient  means  to  inform  him- 
self, he  is  exempt  from  responsibility.  Fe/tctty,  t 
Dods.  381. 

(B)  Joint  Capture. 

An  abandonment  of  pursuit  and  a  return  to  the 
jbrmer  courae  of  the  ship,  before  the  act  of  capiore, 
defeats  the  claim  of  joint  capture,  notwithstanding 
some  sssiatsnce  may  have  been  rendered  at  the  earij 
part  of  the  chase.     The  Rattletuake,  %  Dods.  32. 

Where  a  prise,  coming  out  of  a  blockaded  harbour, 
was  captured  by  one  of  tbe  blockading  squsdrou 
stationed  off  the  mouth  of  the  port ;  it  was  deter^ 
mined  tbattheother  vessels  of  the  squadron,  althoagh 
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BUtioned  tt  aome  disUace,  were  entitled  to  share  in 
the  prize.     La  Henrietta,  2  Dods.  96. 

Where  two  vessels  join  for  the  purpose  of  effect- 
ing a  capture,  the  coDtinuance  of  -the  chase  is  suffi- 
cient to  create  the  right  of  joint  capture,  whether 
the  vessels  are  in  sight  of  each  other  or  not« 
VEtoiU,  ft  Dods.  106. 

A  general  claim  of  joint  capture  ma^  be  supported 
by  a  King's  ship,  on  the  ground  of  sight  only ;  but 
this  general  role  is  liable  to  exceptions.  La  Melam, 
fi  Dods.  l«t. 

One  of  his  Majesty's  ships  of  war  being  m  iiinere, 
and  barely  seeing  or  hearing  a  firing  on  the  land, 
is  not  entitled  to  take  any  share  in  the  beneficial 
effects  of  an  attack  made  by  a  force  with  which  she 
had  rendered  no  assistance,  or  had  any  communica- 
tion.    Genoa  and  Savona,  9  Dods.  88.] 

That  is  clearly  a  conjunct  expedition,  which  is 
directed  by  competent  authority,  combining  toge- 
ther the  actions  of  two  different  species  of  force  for 
the  attainment  of  some  common  specific  purpose. 

Mere  co-operation  may  rise  into  absolute  conjunc- 
tion.    Booty  tit  the  Peninsula,  1  Hag.  48. 

V^here  a  ship  has  been  captured,  and  it  i«  impos- 
sible to  obtain  witnesses  from  that  vessel,  a  claim 
of  joint  capture  may  be  proved  by  the  evidence  of 
witnesses  who  have  released  their  claims.  Galen, 
2  Dods.  21. 

(C)  Head-money. 

Where  an  enemy's  ship  of  war  was  set  on  fire  by 
her  own  crew,  in  consequence  of  the  approach  of  a 
British  force,  and  totally  destroyed  :  Held,  that 
head-money  was  due  from  the  enemy's  vessel.  C/ra- 
}n>,  2  Dods.  172. 

Head-money  not  due  on  ship  captured  by  conjunct 
forces  of  srmy  and  navy  in  harbours,  rivers,  &c. 
La  Bellone,  Dtiperre,  2  Dods.  345. 

An  application  for  head-money  for  five  Capuchin 
Friars  (passengers),  was  refused.  VHercule,  1 
Hag.  211. 

Head-money  refused,  there  being  no  proof  of  an 
effective  exchange  of  prisoners.  La  Lune,  1  Hag« 
210. 

(D)  Distribution. 

Whoever  receives  prise  proceeds,  is  responsible 
for  them  to  the  captors.  Mary  Croftt,  2  Dods.  S78. 

Greenwich  Hospital  is  not  entitled  to  a  per-centage 
upon  booty  taken  by  a  conjunct  expedition  of  sea 
and  land  forces.  Genoa  and  Us  Dependeneiet,  Spes- 
tia,  Savona,  and  other  tounu,  2  Dods.  444. 

A  prize  wss  taken  by  a  revenue  cotter,  during  the 
suspension  of  the  commander,  by  the  mate,  who 
acted  as  commander  under  an  order  from  the  Com- 
missioners of  Customs :  Held,  that  he  was  entitled 
to  the  commander's  share  under  the  king's  warrant 
of  distributions :  Held,  slso,  that  where  an  actual 
deputed  mariner  on  board,  acted  as  mate  without 
any  appointment,  that  he  is  not  thereby  divested  of 
his  former  character,  and  consequently  the  comman- 
der is  only  entitled  to  a  reduced  ahare.  Taylor  v. 
Pill,  8  Taunt  805. 

llie  commander-in-chief  on  a  foreign  station,  in 
the  case  of  a  fleet,  or  the  captain,  in  the  case  of  a 
single  ship  st  sea,  ^uaii  commander-in-chief,  may 
appoint  a  successor  to  a  boatswain,  and  such  socees- 
sor  will  be  thereby  raised  above  the  rank  of  petty 
officer  or  seaman,  and  may,  previoos  to  the  confirma- 


tion of  such  sppointment  by  warrant  from  the  Ad- 
miralty, assign  prize-money  without  being  subject 
to  the  restrictions  of  the  45  Geo.  2,  c.  72,  imposed 
by  the  legislature  for  the  protection  of  petty  officers 
and  seamen.  Wellard  v.  Moss,  I  Law  J.  C.P.  18, 
s.  c.  1  Bing.  154,  s.  c.  7  B.  Mo.  .M)S. 

Claim  of  Sir  A  C,  upon  two  grounds :  first,  that 
he  assumed  the  command  of  the  fleet  under  orders 
from  the  Admiralty ;  secondly,  that  without  any 
direct  orders  from  the  Admiralty,  he  had  a  right, 
acting  upon  his  own  authority  as  admiral,  though 
subject  to  reaponsibility  for  so  doing,  to  take  upon 
himself  the  command  of  tlie  fleet ;  not  sustained. 
Captures  an  the  Jamaica  Station,  1  Hag.  129. 

If  an  adnural  is  appointed  by  the  Admiralty,  and 
actually  has  given  an  order  to  a  fleet,  he  is  entitled 
to  share  in  captures,  though  he  was  not  within  the 
station  at  the  time  they  were  made.  Captures  on 
the  Jamaica  Station,  1  Hag.  138. 

When  a  grant  of  money,  in  lieu  of  booty,  ia  made 
jointly  to  trustees  for  distribution  amongst  the  naval 
and  military  forces  employed  in  the  capture,  the 
trustees  sre  bound  to  act  conjointly,  and  if  they 
delegate  their  trust  to  others,  the  persons  deputed 
by  them,  though  severally  appointed,  must  likewise 
act  conjointly,  lliere  ought  always  to  be  a  joint 
and  concurrent  appointment,  and  a  joint  and  con- 
current distribution,  54  Geo.  9,  c  86.  Tarragona, 
2  Dods.  487. 

Property  tsken  in  a  roadstead  is  generally  con- 
demned aa  droits  of  the  Admiralty.  La  Esperanta, 
1  Hag.  87. 

(£)  Restitution  and  Re«capture. 

The  general  rule,  that  a  party  who  has  been  un- 
justly deprived  of  his  property  by  capture,  is 
entitled  to  restitution  with  costs  and  damages,  ia, 
like  all  similsr  general  rules,  subject  to  exceptions. 

Whether  a  captor  has  acted  from  improper  mo- 
tives or  not,  toe  measure  of  restitution  to  the 
claimant  is  the  same. 

Although  a  captor  be  only  actuated  by  feelings 
of  public  duty,  in  destroying  the  property  be  baa 
taken,  yet  he  ia  responsible  to  the  claimant*  and 
must  apply  to  his  own  government  for  indemnifica^ 
tion.    Aeteon,  2  Dods.  51,  2,  & 

A  vessel,  the  property  of  an  allied  soveraiffn,  re- 
captured from  the  enemy,  was  restored  to  the  ori- 
ginal owners,  free  from  salvage  or  expense.  Aleae^ 
ander,  2  Dods.  97. 

Where  an  American  privateer  had  taken  a  Britiah 
vessel  and  cargo,  within  the  period  allowed  for 
hostile  capture  by  the  treaty  of  peace,  but  re- 
captured by  a  British  ship  of  war  after  the  expira- 
tion of  that  time,  ahe  was  restored  to  tlie  American 
captors.    Somertst,  2  Dods.  56. 

Captors  having  a  bandjide  posasssion,  and  using 
due  care,  are  not  responaible  for  losses  occssioned 
by  mere  misfortune.    John  Beck,  2  Dods.  536. 

A  seizor  is  clearly  entitled  to  be  indemnified  his 
expenses,  vrhen  nothing  vexatious  can  be  objected 
against  him.     Woodbridge,  1  Hag.  75. 

(F)  Prize  Agent. 

Limited  responsibility  of  a  foreign  prize  agent 
who  acted  a  fair  part,  and  dad  everything  for  the 
best  under  the  circumstances  of  the  case.  Trabaeolos, 
1  Hag.  294. 
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A  prize  tgent  makes  certain  advances  to  captors 
prior  to  a  regular  distribution  of  the  proceeds,  and 
becomes  a  bankrupt :  Held,  that  the  sureties  and 
tbeir  represenUtives  are  liable  for  his  deficiencies 
in  the  first  instance :  enforcement  of  a  monition  to 
refund  suspended.     TVtVtm,  1  Hag.  290. 

A  monition,  calling  upon  a  prize  agent  to  exhibit 
distribution  lists,  not  enforced.  Ca  Ira,  1  Hag.  251. 


PRIZE  FIGHT. 
All  persons  present  at,  or  countenancing  a  prize 
fight,  are  gniltj  of  an  offence ;  and  it  is  the  duty^  of 
magistrates  and  constables,  when  they  have  in- 
formation of  a  fight,  to  secure  the  comhatantB  before- 
hand, and  compel  them  to  enter  into  a  recognisance, 
and,  if  tbey  refuse,  to  commit  them.  Res  r,  BU' 
lingham,  «  C.  &  P.  «34.  [Burrough] 


PROBATE. 
[See  Will.] 


PROCEDENDO. 

[See  Certiorari.] 

The  Court  will  grant  a  profitdendo,  if  a  eertiarari 
issues  after  a  confession  in  the  court  below.  Res 
T.  Gwyfi,  i  Ken.  440,  s.  c.  t  Burr.  753. 

In  a  case  which,  at  the  assizes,  had  been  put  off 
for  a  day,  and  a  eeriicrari  was  afterwards  produced, 
the  Court  would  not  grant  a  proeedetuio.  Res  ▼. 
Ridgway,  1  Law  J.  K.B.  53. 

Without  notice  or  any  special  reason,  a  eertiarari 
was  delifered  to  the  judges  of  the  Court  of  Great 
Sessions  in  Wales,  on  the  day  before  trial.  The 
Court  of  King's  Bench  quashea  the  certiorari,  and 
directed  a  procedendo  to  issue.  Jenet  ▼.  DavieSf  1 
Law  J.  K.B.  54,  s.  c.  1  B.  &  C.  143. 

Where  a  cause,  having  been  remored  from  the 
inferior  court,  is  sent  back  by  procedendo,  this 
Court  will  not  again  remove  it,  on  account  of  the 
suggested  importance  of  the  cause ;  though  the  de- 
fendant offer  to  bring  the  money  into  court.  Hay' 
ward  ▼.  Wright,  6  Law  J.  K.B.  359,  s.  c.  8  B.&  C 
386,s.  C.2M.&R.  366. 


PROCHEIN  AMY. 

Where  a  proehein  amy  dies,  the  Court  will  order 
the  hill  to  he  dismissed  within  a  given  time,  unless 
a  new  proehein  amy  be  named.  Anon.  1  Law  J. 
Cbanc.  60. 

Where  a  plaintiff  was  a  married  woman,  and,  her 
proehein  amy  having  died,  it  was  ordered  that  within 
two  months  she  should  name  a  new  proehein  amy,  or 
that  the  bill  should  be  dismissed,  and  the  costs  paid 
out  of  the  fund  in  court.  BarUe  v.  BarUe,  1  S.  &  S. 
100. 

Quare,  Whether  the  Court  will  grant  a  rule  for 
an  efficient  proehein  amif  to  be  appointed,  and  secu- 
rity for  costs  to  be  given — Heli,  that  the  motion 


was  too  late,  after  having  moved  to  put  off  the  trial. 
Anon.  2  Chit  359. 

Although  it  was  suggested  that  a  new  proehein 
amy,  who  was  to  he  substituted  for  another,  was  in 
indigent  circumstances ;  yet  the  Court  refused  to 
inquire  into  the  circumstances  of  the  proposed  party. 
Davenport  v.  Davenport,  1  S.  &  S.  101. 

Where  the  proehein  amy  of  a  married  woman  be- 
comes insolvent,  the  Court  will  stay  proceedings, 
till  another  next  friend  is  named,  or  security  given 
for  costs.  Pennington  v.  Alvin,  1  Law  J.  Chano. 
202,  s.  c.  1  S.  &  S.  264. 

Qiuere,  Whether  the  proehein  amy  of  a  married 
woman  and  infants,  who,  after  the  institution  of  the 
suit,  takes  the  benefit  of  the  Insolvent  Debtors  Act, 
will  be  allowed  to  prosecute  the  suit  Pennington 
V.  Pennington,  1  Law  J.  Chane.  71. 

Where  a  suit  was*  instituted  in  the  name  of  an 
infant,  by  his  next  friend,  under  suspicious  cir- 
cumstsnces,  though  there  was  no  other  suit  pending 
in  which  the  infsnt  was  concerned,  a  reference  was 
directed,  to  inquire,  whether  it  was  for  his  benefit 
that  the  suit  should  he  prosecuted.  Afion,  5  Law  J. 
Chanc.  52. 

A  suit  being  instituted  on  behalf  of  infants  by  a 
solicitor  wholly  unconnected  with  the  family,  it 
was,  on  the  motion  of  the  defendant,  referred  to  the 
Master  to  inquire  whether  it  would  he  for  the 
infants'  benefit  that  the  suit  should  be  prosecuted, 
the  defendsnt  undertaking  to  render  to  the  Master 
the  accounts  prayed  for  by  the  bill.  Rickardaon  v. 
Miller,  1  S.  &  S.  133. 

Qtuere,  Whether  the  next  friend  of  an  infant, 
who  omits  to  call  for  the  payment  of  the  trust  mo- 
nies into  court,  may  not  he  made  answerable  for 
any  loss  of  interest,  which  the  infant  may  sustain 
thereby.  Gredey  v.  Heathcote,  3  Law  J.  Chane. 
107. 

The  defendant  cannot  give  in  evidence  admissiou 
made  before  action  brought  by  the  plaintiff,  suing 
M  proehein  amy »  Webby,  Smith,  1  R.  &  M.  106. 
[Littledale] 


PROCrOB. 
[See  Practice,  in  the  Ecclesiastical  Courts.] 


PRODUCTION    AND   INSPECTION    OF 
DEEDS,  BOOKS,  AND  PAPERS. 

[See  Evidence,  and  Vendor  and  Purchaser.] 

(A)  In  general. 

(B)  Of  a  Pubuo  Nature. 

(C)  Of  A  Private  Nature. 

(D)  Parish  Books. 

(E)  Records. 

( F)  Court  Rolls. 

(G)  Corporation  Books. 
(H)  Copies. 


(A)  In  general. 

A  par^  interested  in  documents,  in  the  custody 
of  his  adversary,  is  entitled  to  their  production. 
Inman-y,  Hodgum,  1  Y.  &  J.  28. 


PRODUCTION  OF  DEEDS,  &c.--(Op  a  PuBtic  Nature). 
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The  Court  will  not  niffer  a  party  to  be  called  on 
for  the  production  of  papera,  unfeas  a  good  and 
aubatantial  reaaoo  be  adduced  to  the  Court.  Van- 
iiUttrt  T.  Barber,  11  Price,  641. 

The  practice  of  courta  of  equity,  that  a  ached ule 
muat  be  delivered  before  the  Court  will  order  the 
production  of  deedaaod  papera,  applieaonly  to  caaea 
in  a  bill  of  diacovery.    Anon.  6  Mad.  97. 

A  defendant,  who  ia  called  upon  by  the  bill  to  aet 
forth  a  liat  of  papera,  relating  to  *'  the  mattera  afore- 
aaid/'  need  not  aet  forth  a  liat  of  papers  relating  to 
tranaactiona  which  are  mentioned  in  the  bill  only 
br  way  of  inducement,  but  do  not  form  any  part  of 
the  caae  made  by  the  bill  Agar  r.  Beetive,  1  Law 
J.  Cbanc.  ISf. 

A  book,  admitted  to  be  in  the  defendant's  posaea- 
aion,  mnat  be  produced,  though  the  anawer  admits 
the  fact,  in  reference  to  which  the  production  is  re- 
quired.    Thomas  t.  Morgan,  S  Law  J.  Cbanc.  157. 

Under  the  general  charge  in  a  bill,  that  the  de- 
fendant has  divera  papers,  writinga,  &c.  in  bia 
posaeasion  or  power,  leiating  to  the  matters  in  the 
bill  mentioned,  the  plaintiff  ia  entitled  to  the  pro- 
duction of  caaea,  submitted  for  the  opinion  of  oounsel, 
admitted  by  the  answer  of  the  defendant  to  be  in 
bia  poaseaaion,  but  not  to  the  opinions  given  upon 
those  cases. 

Though  a  plaintiff  is,  generally  speaking,  entitled 
to  the  production  and  discovery  of  all  papera  relating 
to  the  mattera  in  the  bill  mentioned,  in  the  defen- 
dant'a  poaaeaaion  or  power ;  yet,  it  seema,  that  he 
it  not  entitled  to  the  production  of  lettera  atated  by 
the  answer  of  the  defendant  to  have  been  received 
by  him  aince  the  £ling  of  the  bill,  in  answer  to  in- 
quiries made  by  him  in  respect  to  some  of  the 
matters  in  queation,  with  a  view  to  his  proofs  in  the 
cauae ;  nor  to  any  particulars  respecting  such  letters, 
which  would  disclose  the  namea  of  the  witnesaea,  or 
the  facts  likely  to  be  proved  by  them.  Pretton  v. 
Carr.  1  Y.  &  J.  175. 

Where  deeds  had  been  brought  into  the  Master's 
office,  under  an  order  of  reference  made  in  a  auit  for 
apecific  performance  of  two  contracts  relating  to 
different  parte  of  landa  of  the  partiea,  one  for  an  ex- 
change, and  the  other  for  a  purchaae,  referring  it  to 
the  Master  to  aettle  a  conveyance  from  the  defen- 
dant to  a  purchaaer  of  the  exchanged  lands,  upon 
whose  report  so  much  of  the  bill  aa  related  to  thnt 
contract  waa  ordered  to  be  diamiased  with  coata — 
An  application  waa  made  to  the  Court,  that  the 
documenta  belonging  to  the  plaintiff  which  had 
been  brought  into  the  Maater  a  office  according  to 
the  terma  of  the  order,  might  be  delivered  back  to 
him  ;  but  it  waa  refuaed,  on  the  defendant  shewing 
that  they  would  be  of  aervice  and  neceaaary  to  him, 
in  defending  the  aame  auit  aa  to  the  other  contract, 
upon  the  groand  that  the  order,  in  auch  cases,  waa 
matter  of  regulation  :  Anditwaabolden,that,  under 
the  circumatances,  the  Court  might  atill  retain  the 
papera,  the  defendant  having  an  intereat  in  the 
order,  and  the  documenta  brought  in  under  it,  and 
having  paid  the  pnrchase-money  and  intereat  into 
court.    Boyer  v.  Grean,  IS  Price,  350. 

A  party  ordered  to  produce  books,  &a  before  the 
Maater,  ia  bound  to  leave  them,  if  the  Master  thinks 
fit  so  to  direct.     Sidden  v.  Liddiard,  1  Sim.  388. 

Where  documenta  are  admitted  by  aome  defen- 
danlB  to  be  in  the  joint  possession  of  themselves 


and  other  defendanta,  a  motion  for  the  production 
of  those  documents  cannot  be  made  againat  aome  of 
the  defendants  only.    Anon.  4  Law  J.  Cbanc.  170. 

In  granting  an  order  for  the  inapection  of  deeda, 
the  Court  will,  when  neceasary,  restrain  the  privi- 
lege to  certain  apecified  parte  in  the  inatrument. 
Ramsbottom  v.  Coifper,  9  Chit.  iSt. 

Inspection  of  a  book  produced  by  the  plaintiff, 
under  a  commission  issued  after  publication  paaaed, 
will  not  be  allowed.  Forester  v.  Helme,  M'Clel.  558. 

The  mere  deposit  with  the  clerk  in  court,  of  a  box 
containing  the  papera  under  lock,  is  not  a  compli- 
ance with  an  order  for  production  and  inspection, 
unless  the  key  be  left  with  such  clerk  :  saying,  you 
may  send  for  the  key  when  you  want  it,  is  insuffi- 
cient.    Preston  v.  Carr,  1  M'Clel.  &  Y.  457. 

Qudtr*  —  Whether  a  motion  for  production  of 
papers,  &c.,  operates  as  a  waiver  of  the  plaintiff's 
right  to  except.  Phillips  7.  Stephenson,  11  Price,  753. 

(B)  Op  a  Public  Nature* 

A  biahop'a  registry  of  presentations  is  a  public 
book  ;  and  a  mandamoa  teia  to  him  to  grant  inspec- 
tion of  it  to  one  claiming  a  right  to  present  to  a  va- 
cant living,  though  the  biabop  claim  a  right  to  col- 
late to  it  Finch  v.  the  Bishop  of  Ely,  6  Law  J.  K.B. 
«33,  a.  c.  8  B.  &  C.  ll«,  s.  c.  S^  M.  &  R.  1«7. 

Although  peraona  who  have  the  custody  of  books 
and  documents  are  trustees  for  a  public  purpoae, 
the  Court  will  not  compel  them  to  produce  them, 
unless  they  are  trustees  for  (among  othera)  the  per- 
son who  applies  for  the  production. 

Therefore,  where  the  inhsbitanta  of  a  county 
were  indicted  for  not  repairing  a  public  bridge,  and 
they  pleaded  that  the  inhabitanta  of  a  particular 
pariah  had  immemorially  repaired,  and  were  liable 
to  repair;  and  it  appeared,  on  motion,  that  certain 
eatatea  had  been  left  to  truateea  for  tbe  repair  of  the 
bridge,  and  that  those  trustera  had  accounted  to 
the  pariah  in  question, — Tbe  Court  refused  to  order 
the  trustees  to  produce  their  books  and  aocounta 
for  the  inspection  of  the  defendanta ;  inasmuch  as 
the  trustees  filled  that  character  apparently  for  the 
pariah  in  question,  and  not  for  the  county  at  large. 
Rex  Vi  the  Justices  of  Buekingham,  6  Law  J.  K.B. 
346,  s.  c.  8  B.  &  C.  375. 

In  sn  action  against  the  Msrshal  for  an  eoeape, 
the  Court  will  compel  the  Marshal  to  grant  an  in- 
apection of  the  habeas  corpus  and  committitur.  Fox 
V.  Joues,  6  Law  J.  K.B.  131,  a.  c.  7  B.  &  C.  73ft, 
a.  c.  1  M.  &  R.  570. 

Where  an  information  ficas  filed  by  the  Attorney 
General  under  the  43  Geo.  3,  c.  58,  a.  t5,  againat 
an  army  agent,  for  a  discovery  of  accounta  from 
179tS  to  1802  ;  who  pleaded  a  settled  account,  by 
clearing  warranta,  and,  the  plea  having  been  over- 
ruled, afterwarda  moved  to  amend  tbe  plea,  and  for 
the  purpose  of  ao  doing,  that  the  Attorney  General 
or  the  Secrstary  at  War  might  be  ordered  to  pro- 
duce certain  voucbera,  accounts,  &c.,  rendered 
annually,  during  that  period,  by  the  defendant  to 
the  War  Office,  and  there  deposited,  and  which  tbe 
defendant  swora  were  material  to  his  defence— the 
Court,  under  the  particular  circumatancea,  ordered 
the  proceedinga  upon  the  information  to  be  stayed 
until  the  documents  were  produced.  Attorney  Gene- 
ral  V.  BrooksbanK  1  Y.  &  J.  439. 

A  mandamua  to  the  clerk  of  the  peace,  for  the 
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inspeetion  of  ntes  and  documents  relating  thereto, 
does  not  lie  until  tn  application  has  been  made  to 
tbejasticea  assembled  in  quarter  sessions.  Aumi, 
7  D.  &  R.  S?3,  n. 

(C)  Op  a  Private  Nature. 

V^ben  tbe  validity  of  a  deed  is  impeached,  it  must 
be  produced  at  the  instance  of  the  plaintiff,  notwith- 
standing the  defendant  has  a  lien  upon  it.  Baleh  r. 
Symes,  1  Turn.  87. 

On  a  bill  impeaching  a  conveyance,  on  the  ground 
of  fraud,  the  Court  will  not  on  motion  order  the 
convey ance  to  be  produced.  Tuyler  v.  Drayton,  V 
S.  &  S.  309. 

The  Court  will  not  compel  a  tenant  in  tail  to  pro- 
duce a  title  deed  wiUiout  a  more  direct  interest  be 
shewn  than  that,  if  its  effect  be  such  as  is  sworn  to 
by  the  party  claiming  under  it,  that  legatees  will 
lose  the  benefit  of  legacies  bequeathed  to  them  by 
that  party's  ancestor  from  whom  he  immediately 
derives  title.  Wilton  v.  Fonter,  1  M*Clel.  &  Y.  274. 

If  a  deed  of  assignment  be  deposited  in  the  hands 
of  A,  he  is  not  bound  to  produce  it  on  the  part  of 
the  assignor,  in  an  action  oetween  the  assignor  and 
a  third  person.  SehUnkir  v.  Moxty,  1  C.  &  P. 
178. 

The  Court  granted  a  rule  for  the  inspection  of  a 
lease,  in  order  to  obtain  the  names  of  witnesses. 
Anon,  t  Chit.  330. 

Where  two  parts  of  a  lease  were  interchangeably 
eiecuted,  and  the  part  in  the  possession  of  the  plain- 
tiff was  lost,  the  Court  woula  not  interfere  to  com- 
pel the  defendant  to  permit  the  plaintiff  to  inspect 
and  take  a  copy  of  that  part  which  was  in  his  pos- 
session.    Woodcock  V.  Worthington,  3  Y.  &  J.  4. 

Qticre,  Whether,  where  A  is  possessed  of  tide 
deeds,  relating  to  his  own  property  as  well  as 
to  that  of  B's,  B,  who  has  no  oovenant  for  tbe  pro* 
duction  of  the  deeds,  is  entitled  to  call  upon  A  in 
equity  for  their  production.  Barclay  v.  itatns,  1  S. 
&S.449. 

The  Court  does  not  usually  compel  a  party  to 
produce  his  title  deeds  as  evidence ;  but,  where  a 
party  produces  them  to  defeat  his  advenaiy,  the 
opposite  side  is  entitled  to  an  inspection  of  them. 
And,  therefore,  where,  in  a  tithe  suit,  the  defendant 
produced  at  the  hearing  divers  books  and  accounts 
to  defeat  the  plaintiff's  title,  the  Court  introduced 
into  the  decree  a  direction  that  the  defendants  should 
produce  the  accounts,  6co.,  before  the  Master,  and 
also  at  the  trial  of  an  issue  directed  by  the  Court. 
Willii  V.  Farror,  2  Y.  &  J.  «41. 

Tbe  motion  on  behalf  of  a  party  having  a  vested 
interest  in  reversion,  remainder,  or  otherwise,  in 
real  property,  expectant  on  a  life  interest  in  posses- 
sion, for  the  production  and  depositing  in  court  any 
of  the  title  deeds  in  tbe  proper  custody  of  the  te- 
nant for  life,  must  point  out  and  particularise  certain 
specific  deeds,  and  state,  fully  and  clearly,  the  ob- 
ject of  tbe  required  interference  of  the  Court. 

An  application  for  the  title  deeds  generally,  for 
the  purpose  of  furnishing  the  remainder-man  with 
an  opportunity  of  inspection,  in  order  to  enable  him 
to  mortgage  his  interest,  will  not  be  entertained  by 
tbe  Court.    Shaw  v.  SJtaw,  12  Price,  163. 

Previous  to  the  trial  of  a  tithe  cause,  the  Court 
on  motion  ordered,  that  books,  &c.,  belonging  to  a 
third  person,  in  the  hands  of  the  plaintiff,  might  bo 


delivered  up  to  the  defendant's  cbik  inoouit  for  in- 
spection.    Foreman  v.  Cooper,  11  Price,  5i!K 

In  a  suit  by  a  vicar  against  occupiers  for  tithrs,» 
motion  was  made  by  the  plaintiff  for  production  of 
deeds,  papers,  and  writings,  admitted  by  tbe  an- 
swer of  one  of  the  defendants  to  be  in  bis  pooeasiiw 
or  power.  The  defendant  resisted  the  application, 
on  the  ground  that  several  of  such  documents  related 
to,  and  shewed  his  title  as  lay  impropriator  to  some 
of  the  tithes  in  question.  The  Court  held,  that  the 
plaintiff  was  not  entitled  to  tbe  production  of  sueh 
of  them  as  related  to  the  title  of  the  defendant  to  the 
tithes  in  question.  Collins  v.  Gredey,  2  Y.  &  J.  49a 

Where  it  is  sworn,  that  the  instrument  set  oot  in 
the  bin  is  forged,  the  Court  will  permit  the  defen- 
dant to  inspect  it  previous  to  filing  his  answer. 
Jonti  V.  LevBit,  2  S.  &  S.  242. 

On  a  question  of  settlement,  a  mortgsgee,  a  nied 
inhabitant  of  the  appellant  parish,  subpoenaed  by 
the  respondent  parish,  is  not  compellable  under  a 
tu^poena  duces  ieeum,  to  produce  the  title  deeds,  of 
his  mortgagor :  nor  can  his  attorney  be  allowed  to 
produce  an  abatract  of  the  deeds,  or  to  give  parol 
evidence  of  their  contents.  Rex  v.  Upper  Addingtamf 
5  Law  J.  M.C.  10,  a.  e.  8  D.  &  R.  726. 

Where  bills  of  exchange,  on  which  tbe  action  is 
brought,  are  in  the  possession  of  the  defendant,  tbe 
Court,  in  the  exercise  of  its  discretionary  power,  will 
not  on  an  affidavit  made  by  the  plaintiff,  containing  a 
general  charge  of  their  having  been  fraudulently 
obtained  from  him  by  the  defendant,  when  the 
charge  is  geneially  denied  by  the  latter,  order  tbe 
production  of  the  billa,  that  they  may  be  oomparsd 
with  the  declaration  to  prevent  a  vananoe.  xAiW- 
fall  V.  Webster,  1  Law  J.  C.P.  28,  s.c.l  Bing.162, 
••  c.  7  B.  Mo.  559. 

Books  of  account  having  been  seised  under  sn 
extent  issued  against  a  ooUector  and  his  partner  in 
trade ;— on  their  bankruptcy,  it  was  holden,  that 
their  assignees  were  entitled  to  inspect  such  books, 
thoogh  before  tbe  trial  of  the  iasue  between  the 
Crown  and  the  assignees,  upon  a  claim  made  by  the 
latter,    liei  v.  Winkles,  1  M'Clel.  &  Y.  33. 

In  trover  for  seising  the  plaintiff'a  goods  under  a 
diatress  for  rent  due  to  the  defendant  from  a  third 
party,  the  Court  refused  to  compel  the  production 
(for  tbe  purpose  of  its  being  stamped)  of  an  un- 
stamped agreement,  under  which  the  goods  of  the 
tenant  were  alleged  to  have  been  released  from  the 
distress.  Lawrence  v.  Honker,  6  Law  J.  C.P.  193, 
«•  c.  5  Bing.  6,  s.  c.  2  M.  &  P.  9. 

In  an  action  by  the  plaintiffs,  the  owners  of  a 
ship,  againat  the  defendant,  their  broker,  the  Court 
refused  to  order  tbe  latter  to  allow  the  former  to 
inspect,  or  tske  a  copy  of,  a  letter  received  by  the 
defendant  from  a  correspondent  abroad,  although  it 
affected  the  interest  of  the  plaintiffs.  Bawa  v.  tfew- 
den,  6  Law  J.  C.P.  87,  s.  c.  4  Bing.  539,  a.  c.  1  M. 
&P.334. 

In  an  action  on  a  charterparty  afainst  a  char- 
terer, the  Court  refused  to  compel  Uie  plaintiff  to 
allow  the  defendant  an  inspection  of  tbe  ahip'a  tog- 
book.  Rundte  v.  BeaHmont,  6  Law  J.  C.P.  91, 
«.  c.  4  Bing.  537,  a.  c.  1  M.  &  P.  396. 

(D)  Parish  Books. 

Pariah  books  are  not  accessible  to  the  inspection 
of  parishioners  for  the  pnrpoae  of  gaining  infoma- 


PRODUCTION  OF  DEEDS,  &c.— PROHIBITIOK. 


441 


tioB,  wMeh  nty  be  aMftil  to  them  in  proaeeutiog  a 
eleim  to  an  estate  io  tbe  pariah.  Ris  v.  8nmUpiec9, 
4  Chit,  f  88. 

But  the  Court  mil  make  a  rale  abaofhite  in  thb 
fintinatance,  to  compel «  parish  to  pennit  a  pariBfa«> 
ionei*  to  hispeet  the  parish  books,  to  eoable  him  to 
tiy  tbeTalidity  of  a«hurch-rate.  Anon,  t  Ciafit  390, 

Tbe  Court  will  ndt  eompeil  patisb  officers  to  pro* 
dues  Ibe  parish  books;  for  the  inspeotion  even  of  a 
parisbMmer>  nnkss  he  shew  that  it  is  for  parocbiiA 
puipottes  only  th&t  he  desifSB  the  Inspection.  Rn  t. 
ihmond,  4  Law  J.  K.B.  5ff :  B.  P.  i?<x  ▼.  CterB,  4 
Law  J.  K.B.  53,  s.  o.  5  fi.  ^  C.  899,  s.  c.  7  D.  & 
K.  399. 

After  appAioation  bos  been  made  to  the  Sessions 
for  the  inspection  of  parish  paper*,  end  #efiised,-^ 
the  Coon  will  grant  a  mandamua  fo  tbe  derk  of  the 
peaee,  to  permit  the  attorney  on  behalf  df  such  per- 
son contributing  to  the  county  rate;  **  to  inspect  and 
take  oepies  of  the  last  two  rates  made  for  the  borongb , 
and  aM  orders  made  for  tbe  e^enditore  of  the  same, 
and  the  several  orders  of  senions  msde  tbereon,  and 
all  other  proceedings  and  documents  telsting  there- 
to." Rex  T.  JuUiees  of  Leieeiter,  4  B.  &  C.  891,  s.  c. 
7  D.  &  R.  370. 

The  penalty  giren  by  the  17  Geo.  2,  c.  3,  for  re- 
luaing  a  parishioner  an  inspedtion  of  tbe  rate- books, 
is  not  recoverable  in  the  absence  of  proof,  that  he 
has  been  injured  bv  such  refusal.  And  if  the  de- 
mand of  inspection  be  not  made  at  a  reasonable  time 
and  piece,  it  is  a  nullity :  as,  where  the  demand  was 
made  at  an  inhabitant's  house  at  eight  o'clock  in 
the  erening,  and  not  at  tbe  bonse  of  the  overseer. 
Spenetly  ▼.  Rvbauon,  3  B.  &  C  668,  s.  c  6  D.  &  R. 
57«. 

SembU — That  an  inbabitani  oF  a  parish  is  entitled 
to  an  inapection  of  the  poor  rate«  and,  in  a  case  of 
refusal,  is  a  "  party  grieved  "  so  as  to  entitle  him  to 
maintain  an  action  against  tbe  overseer,  under  tbe 
sutute  17  Geo.  «,  c.  3. 

But,  in  sn  actfon  againat  ttn  assistant  overseer,  it 
is  necessaiy  for  the  plaintiflF  to  shew  that,  according 
to  the  defendant's  appointment  bv  tbe  aelect  veatry, 
it  was  a  part  of  his  duty  to  produce  tbe  rate  to  the 
pariabioners.  Bennett  v*  Edwards,  6  Law  J.  M.C. 
6t,  and  K.B.  104,  a.  c.  7  B.  &  C.  586,  s.  c.  1  M.  & 
Rk48S. 

(£)   ReCK)RD8. 

Tbe  Court  will  grant  a  rale  to  compel  tbe  pio- 
doction  of  tbe  record  where  a  regular  isaue  has  been 
taken ;  but  if  tbe  rule  is  opposed  in  tbe  first  instsnoe, 
no  costs  will  be  given,    iinoa.  2  Chit.  241. 

In  the  sbsence  of  special  circumstances,  a  man- 
damua will  not  be  granted  for  the  inspeotion  of  tbe 
records  of  a  court  leet.  Rex  v.  Mayor  of  MaidUene, 
6  D.  &  R.  334. 

(T)  Court  Rolls. 

In  an  action  between  two  oonomoners  Utigating 
tbe  right  of  common,  tbe  Court  will  grant «  man* 
damdb  to  the  steward  of  tbe  manor,  to  allow  tbe  in- 

rctioa  of  tbe  court  rolls.   Ro^ere  v.  Jmett  5  D.  & 
485. 

(G)  Corporation  Books. 

A  mandamas  lies  to  compel  a  mayor  and  oorpo^ 
mtion  to  aUew  tbe  borgassss,  at  aUseaaombla 

Digest,  1822— .1828. 


<to  inspect  tbe  diartera  and  granti  made  to  tbe  bo- 
rough .  £x  parte  the  Mayor  and  Aldermen  of  Steffard^ 
1  Law  J.  K.B.  41. 

(H)  Copies. 

The  Court  wrU  direct  a  copy  of  a  deed  to  be  fur- 
nished by  one  party  in  a  cause  to  the  other,  when  it 
appeals  ever  so  slightly  that  he  may  want  it.  Lkyd 
T.  Roland,  2  Law  J.  K.B.  94. 

Where  the  defendant  has  pleaded  a  deed,  of  which 
tbe  plaintiff  has  no  oounterpart,  and  baa  put  on  tbe 
record  the  parts  only  wbicft  are  in  fkvour  of  his  own 
case;  tbe  Court  will  oblige  bim  to  put  tbe  other 
parts  on  the  record,  or  to  give  s  eopy  of  the  deed. 
Edwards  v.  Most,  1  Law  J.  K.B.  191. 

In  an  action  on  a  deed,  where  a  psrty  baa  bad  it 
taken  from  him,  under  a  wariaat  against  bim  for 
fithmy,  tbe  Court  will,  upon  its  being  shewn  thst  a 
demand  has  been  made  upon  tbe  magistrate  andoon- 
Wable  for  %  copy,  order  them  to  give  one  to  enable 
the  party  to  declare,  and  to  produce  tbe  original  on 
tbe  trial,  the  plaintiff  consenting  to  pay  ezpeoses. 
HofYk  V.  Atdrit,  2  Chit.  229. 

Where  a  trustee  bss  possession  of  tbe  eouuterpart 
of  a  lease,  and  reAises  to  produce  it,  tbe  Court  will 
grant  a  rule  to  absw  cause  why  an  atteated  oopy 
being  annexed  to  the  notice,  under  1  Geo.  4,  c.  87, 
should  not  be  sufficient.  Doe  d,  Tidd  v.  Roe,  1  Law 
J.  K.B.  6* 

Upon  sn  sffidavit,  that  no  copy  or  counterpart  of 
a  lease  on  which  the  plaintiff  had  sued  was  in  the 
jpassesskm  or  pewsr  of  tho  fdaintif^  and  that  tiae 
attorney  who  drew  the  lease  and  counterpart  bad 
absconded,  tbe  Court  refused  to  order  the  defendant, 
who  waa  in  possession  of  tho  lease,  topermit  a  copy 
of  it  to  be  liken.  Lard  Portmere  v.  Goring,  5  Law 
J.  C.P.  132.  s.  c.  4  Bing.  152. 

By  the  17  Geo.  2,  e.  3,  oopies  of  the  rate-books 
shall,  upon  demand  of  the  overseer,  be  forthwith 
given  :  Held,  thst  the  overseer  was  entitled  to  a 
ressonsble  time  to  nuke  tbe  cqpy.  Speneeley  v. 
Robinson,  3  B.  &  C.  658,  s.  c.  5  D.  &  R.  572. 


PROHIBITION. 

A  prohibition  tb  the  dccl^isstical  court  after 
aentence,  is  demandsUe  where  a  defect  of  jurisdic- 
iion  ia  appsrent  oa  tbe  Ubel.  Panten  ▼.  Wright^  C 
Ken.  14ft  8. «.  i  B«Er.  514. 

The  Govt  of  Cbanoery  will  not  grant  a  prabibi;- 
tion  against  tbe  consiattiry  dourt  of  hoaiAom,  ts  la 
person  who  ba^nubmittedtoits  j«siadictsoa,tb(^gh 
ilie  want  of  original  jurisdictsea  appeared.  Doa^ 
V.  Dougal,  3  Phil.  597. 

The  Court  will  not  grsat  a  prohibition,  but  leave 
the  party  to  appeal  after  sentence  of  contumacy  io 
the  spiritual  court     Sims  v.  Sim,  2  Ken.  5S8. 

The  Court  granted  a  prohibition  to  the  spiritual 
court,  to  stay  proceeding^  titk  the  ^ill  of  a  married 
woman,  ezeonted  nnder  a  power  contsitoed  in  iher 
■Mrriage  settlement*  authorising  her  to  dispose  -ef  a 
particiUar  fart  of  ber  property.  J«*ikinf  v*  WhUt- 
home,  2  Ken.  161,  s.  a  1  Burr.  431. 

Tbe  Court  granted  a  probibitieii  to  an  ectoknia*** 
tioal  court,  on  b^alf  of  <t]ie  plaintiff  in  tbatoourt,  ia 
a  auit  for  tithes,  a  modna  having  bass  pleaded.  K«^ 
wttrd  r.  Cutt^M*  t  Chit.  362. 
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PUBLICAN.-.QUARE  IMPEDIT.— QUO  WARRANTO. 


Smftlf— Thtt  the  Coart  of  K.B.  wiU  not  grtnt  • 
prohibition  to  restrain  the  Admiralty  Court  from 
taking  cognisance  of  a  suit  instituted  in  that  court, 
by  a  majority  of  ship-owners,  as  against  an  indifi- 
dual  owner,  to  restore  the  possession  of  the  ship's 
registry,  in  order  that  she  may  sail  on  her  royage. 
Awm.  %  Chit.  359. 

Prohibition  does  not  lie  to  reatrain  the  Admiralty 
from  proceeding  in  a  eaose  of  possession  for  the 
restoration  of  a  vessel  to  a  person  claiming  aa  true 
owner,  againat  one  alleged  to  be  a  wrong  doer. 
BaxUT  ▼.  Blan^ard,  S  D.  &  R.  177,  a.  o.  t  B.  &  C. 
f44. 

Prohibition  does  not  lie  to  restrain  the  Admiralty 
from  proceeding  in  a  suit  between  part  owners,  for 
possession  of  a  ship's  relator.  Anon,  S  D.  &  R.  t78. 

To  obtain  a  prohibition,  there  mast  have  been  a 
proceeding  beyond  plea.  Borough  ▼•  FowUr,  t  Ken. 
S54w 

The  delivery  of  a  writ  of  eonsaltation  to  the  Jndge 
of  the  Eoeleeiastical  Coort,  is  a  sufficient  executing 
of  such  a  writ,  so  as  to  render  a  writ  of  error  on  the 
judgment  in  the  court  above,  no  stay  of  proceedings. 
Fre§  ▼.  Burgoifno,  5  Law  J.  K.B.  5f  • 

When  a  nile  for  a  prohibition  is  diacharged,  it  is 
without  costs.  MilU  ▼.  Gregory^  1  Ken.  134,  a.  c. 
3ayer,  lt7. 


PROMISSORY  NOTE. 
[See  Bill  OF£xoHAiioB,and  Heabsay  Evidbnob.] 


PROPERTY  TAX. 
[See  Limitations,  SrATinrE  op.] 


PROSTITUTION. 
[See  Use  and  Oocupatioh.] 


PUBLICAN. 

A  plaintiiF  in  an  action  for  a  tavem  bill,  ia  not 
aoDtitwd  to  recover  for  any  iteau  under  fOL  for 
«pirita  supplied  to  the  gneats,  such  aales  bemg  pro- 
hibited by  t4  Geo.  f ,  c.  40,  a.  It.  Bumyeat  v. 
Huickinton,  5  B.  &  A.  341. 

A  paUican  cannot  recover  for  beer  Atrnished  to 
third  persons  by  the  order  of  an  individual  who  haa 
previooaly  become  intoxicated  in  his  boose.  Bran- 
^tm  V.  Ord^  3  C.&  P.440.  [Best] 


QUA  RE  IMPEDIT. 

The  right  of  praeentation  to  a  chapel  of  ease  in  a 
fwrish  waa  stated,  in  a  ^Morf  hnpod^,  to  be  *'in  all 
the  hooeeboldera  and  heads  of  lamilies  in  the  town- 
ship in  which  it  waa  situated,  and  the  heirs  male  of 
file  body  of  the  fonnder,  and  such  other  of  his  kin- 
dred or  blood  as  dionld  have  any  landa  in  the  town- 
•bip,  or  the  grsnterovmberof  them." — It  wss  aver- 
rsd  in  the  declaration,  that  the  plaintilb,  being  the 


greater  number  of  the  hooaeholdsirB  and  beads  of 
mmiliea  in  the  townahip,  to  whom  the  election  of 
the  minister  then  belonged,  had  duly  elected  a  cer- 
tain miniater :  The  Court  held,  that  even  after  ver- 
dict, the  declaration  waa  bad,  because  it  waa  not 
averred  that  the  heira  male  of  the  body  of  the  fooadcr, 
&c.  concurred  in  the  election,  or  that  there  were  no 
such  peraona  in  eiistence.  As  it  did  not  appeer  that 
there  had  been  any  agreement  between  the  ofdinaiy, 
the  patron  of  the  living,  and  the  parson,  at  the  time 
of  the  consecration  of  die  chapel,  as  to  the  peiaons 
in  whom  the  presentation  ahonld  hie  vested,  althoogh 
the  tithes,  &o.  wers  reserved  to  the  vicar — the  Court 
held,  that  the  persons  stated  in  the  declaration  to 
have  the  right,  were  not  the  peraons  to  elect ;  but 
the  Court  did  not  deliver  any  opinion  whether  it 
waa  the  vicar  or  not.  Famworth  v.  Biakop  rf  CknUr, 
4  Law  J.  K.B.  t4, s.  c.  4  B.&  C.  5^,  a.  c.  7  D.& 
R.56. 

A  defendant  in  quaro  mptdU  is  not  entitled  to 
coots,  altbongh  he  has  obtained  judgment  as  in  case 
of  a  noneuit.  Wyndowe  v.  BUup  rf  CarlitU,  4  Law 
J.  C.P.  1  If,  a.  c.  3  Bing.  404. 


QUIT  RENTS. 

Quit  rents  are  subjects  of  compensatioa.  as  inci- 
dents of  tenure.  E$daUe  v.  Stephenaonf  1  S.  &  S.  Iff . 


QUO  WARRANTO. 

(A)   WhBBE  GRANTED. 

(B)  Where  refused. 

C)  Pleadings. 

D)  Practice. 


i 


(A)  Whbbb  granted. 

^  An  information  in  the  nature  of  a  quo  wmmmtp 
lies  for  usurping  an  annual  oflice,  after  the  term  for 
which  the  party  was  elected  has  expired,  aiaos  it 
may  be  to  try  a  civil  right  Rex  v.  tko  Atdormen  tf 
New  Radnor,  t  Ken.  498. 

The  Court  will  grant  a  quo  warranto  against  a 
peraon  who  has  acted  in  an  oflice  in  a  coiporatioo, 
after  he  had  reaigned  by  writing,  but  without  deed. 
RoxY.  Payne,  S  Chit  367. 

A  person  by  exercising  the  oflice  of  nugistrate, 
after  hia  appointment  has  expired,  aobieeta  himself 
to  a  quo  warranto.     Rex  v. ,  (  Chit.  368. 

The  Court  will  grant  a  rule  ntri  for  a  quo  warranto, 
where  there  is  continuing  incompatibility,  althoogh 
both  ofBcea  have  been  held  more  than  six  yean. 
Rex  V.  Laurence,  f  Chit  371. 

An  information  in  the  nature  of  a  qua  warranto 
may  be  granted  at  common  law  within  the  9  Anne, 
c.  f  0,  against  a  party  for  exerciaiag  tbe  ofliee  of  a 
bailiiTin  the  borough  of  M,  altbongh  it  waa  not  a 
corporate  oflioe. 

Quofre,  Whether  in  such  a  ease  the  defendant 
may  plead  seveiml  matters.  Rex  v.  Higlmore,  5  B. 
&  A.  771. 

A  member  of  a  boroogh,  who  is  subject  to  the  by- 
laws thereof,  is  a  good  rolator  to  call  in  qoeation  w 

""     of  the  election  of  a  Town  Clerk,  akhoogh 


QUO  WARRANTO— (Wbbrb  refusbd— -Pmadinob—Piacticb). 
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lie  may  not  b«  one  of  thoee  wbo  eledC  that  oiBeer. 
Her  ▼.  J)avie$,  6  Law  J.  K.B.  170,  a.  c.  1  M.  &  R. 
538. 

(B)  Where  refused. 

Holding  a  eoart  of  record,  and  presiding  tberein, 
in  the  abaance  of  the  proper  officera,  the  defendant 
not  being  one  of  them,  does  not  constitute  a  usurpa- 
tion of  a  franchise  within  the  9  Anne,  c.  80.  Rex 
v.  WiUiami,  t  Ken.  68,  s.  c.  1  Burr.  40S,  a.  c^  1 
B)ac.  92. 

A  que  warravio  does  not  He  againat  a  mayor,  a  per* 
son  exercising  the  trade  of  retail  baker,  although  the 
officers  of.  the  borough  aettled  the  assise  of  bread. 
Rex  V.  Deane,  t  Cbiu  570. 

Where  the  relator  in  an  application  for  n  quo  war  - 
ranio  against  a  party  for  taking  upon  himself  the 
office  of  alderman,  ia  the  legal  adviser  of  the  defen- 
dant, and  has  aasured  him  Uiat  he  waa  duly  elected, 
the  Court  will  refuse  the  rule.  Rex  ▼.  Payne,  S  Chit 
369. 

A  corporator  who  holds  under  a  defective  title, 
cannot  obtain  a  quo  warranto  againat  another  eorpo> 
rator,  who  holda  under  such  a  title  also.  Rex  ▼. 
Coweil,  3  Law  J.  K.B.  57,  a.  c.  6  D.  &  R.  536. 

The  Court  will  not  grant  an  information,  in  the 
nature  of  a  quo  warranto,  after  the  lapse  of  twenty 
yeara.  Rei  ▼.  Stevent,  t  Ken.  171,  a.  c.  1  Burr.  455. 

Where  a  corporator  baa  exercised  his  office  more 
than  six  years,  the  Court  will  not  grant  an  infor- 
mation in  the  nature  of  a  quo  temranto  against  him, 
although  he  waa  not  properly  admitted  and  sworn 
in  according  to  the  charter.  Rex  t.  BrotkSt  6  Law  J. 
K.B.  5f«,  s.  e.  8  B.  &  C.  571,  s.c.  t  M.  &  R.389. 

(C)  Pleadings. 

Quo  warranto  information  for  usurping  the  office 
of  Mayor  of  M. — ^The  pleas  set  up  a  mode  of  election 
under  a  charter :  several  special  replications  alleged 
that  there  were  two  candidates ;  that  fifty  good 
▼otes,  offered  for  the  unsuccessful  candidate,  had 
been  rejected  ;  that  thirty-eight  bad  votes,  offered 
for  the  defendant,  had  been  received  ;  and  that  the 
unsuccessful  candidate  had  a  majority  of  the  legal 
votca  tendered.  On  demurrer  to  the  special  repli- 
cations, they  were  held  bad — for  first,  that  the  title 
0f  the  electors,  to  vote  ss  corporators  rfe^arto,  could 
not  be  put  in  issue  in  this  quo  warranto  against  the 
elected  ;  and  secondly,  the  special  replicationa  did 
not  directly  deny  or  confess,  and  avoid  the  mode  of 
election  aet  up  in  the  pleas,  but  stated  facts  from 
which  an  argumentative  traverae  might  be  inferred : 
but  no  iaaues  could  be  taken  by  the  defendant  Rex 
V.  Hughes,  5  Law  J.  K.B.  249,  s.  c  4  B.&  C.  568, 
s.  C.6D.&R.  445. 

An  information  in  quo  warranto  stated,  that  the 
defendant  had  naurped  the  office  of  bailiff  of  a 
borough  ;  and  described  it  as  an  office  of  great  truat 
and  pre-eminence  within  the  borough,  touching  the 
rule  and  goTemment  of  the  borough,  and  the  election 
and  return  of  burgesses  to  serve  for  the  Commons 
in  parliament  for  the  borough.  The  pleas  alleged 
a  title  to  the  office  in  the  defendant,  and  that  be  had 
been  duly  elected  in  a  particular  mode— with  a 
special  traverse  in  each,  that  the  said  office  waa  an 
ofRce  touching  the  rule  and  government  of  the 
borough.  The  general  replications  took  issue  on  all 
the  iJMts  alleged  in  the  inducements  of  the  pleas. 


but  omitted  the  traveines.  The  spesial  repltoations 
stated  different  modea  for  electing  the  bailiff,  but 
did  not  traverae  the  mode  of  election  laid  in  the 
pleaa. — On  demurrer  to  all  the  replications,  it  waa 
held,  that  the  pleaa  having  admitted  the  office  stated 
in  the  information  to  be  "  an  office  of  great  truat 
and  pre-eminence  within  the  borough,  touching  the 
election  and  return  of  burgesses  to  serve  for  the 
Commons  in  parliament  for  the  borough,"  by  not 
traversing  that  part  of  the  deacription,  it  waa  an 
office  for  which  a  quo  warranto  would  lie. 

Semble — That  the  special  replications  were  bad ; 
but  as  the  demurrer  was  to  the  general  replicationa 
also,  which  were  good,  the  Crown  waa  entitled  to 
judgment  Rexy.  M'Kay,  5  Ijiw  J.  K.B.  «59,  a.  e. 

4  B.  &  C.  551,  s.  c.  6  D.  &  R.  452. 

(D)  Practicb. 

An  affidavit  to  found  a  motion  for  a  quo  warranto, 
is  sufficient  if  it  states  the  deponent's  '*  information 
and  belief  "  that  the  party  againat  whom  the  appli- 
cation ia  made  has  exercised  the  office.  Rex  v.  Slythe, 

5  Law  J.  M.C.  41  and  44,  a.  c.  6  B.  &  C.  940. 
Objections  intended  to  be  made  to  the  title  of  the 

defendant,  in  informations  in  the  nature  of  quo  war' 
ranto,  ahall  be  apecified  in  the  rule  to  ahew  cause  ; 
and  no  objection  not  so  specified  shall  be  raised  by 
the  prosecutor  on  the  pleadings,  without  the  special 
leave  of  the  Court,  or  of  aome  judge  thereof.  Reg. 
Gen.,  K.B.,  Hil.  8  Geo.  4,  1827,  4  Law  J.  K.B. 
168;  6B.&C.  267. 

Where,  after  a  rule  to  shew  cause  why  an  infor- 
mation in  the  nature  of  a  quo  warranto  should  not 
be  filed  against  several  persons  for  usurping  certain 
corporate  offices,  those  persons  admit  their  election 
to  have  been  invalid,  but  state,  that,  by  virtue  of 
such  election,  they  were  only  sworn  in,  and  did  not 
exercise  the  office,  nor  in  any  manner  interfere  in 
the  affairs  of  the  corporation ;  thereby  shewing  that 
they  have  conveyed  no  derivative  title :  whether 
the  Court  will  make  auch  rule  absolute — quiere. 
Rex  V.  Headly,  6  Law  J.  K.B.  55,  s.  c.  7  B.  &  C. 
496,  s.  c.  1  M  &  R.  545. 

The  Court,  on  a  quo  warranto,  will  admit  per- 
sons to  defend  the  defendant'a  title.  It  is  no  objec- 
tion  to  a  quo  warranto,  that  it  is  a  friendly  proceed- 
ing, in  order  that  the  defendant  might  disclaim. 
Rex  V.  Dr.  Marshall,  2  Chit.  370. 

Pending  a  quo  warranto,  tlie  Court  will  make  a 
rule  absolute  in  the  first  instance  for  the  inspection 
of  the  corporation  books.  Rex  v.  Travannion,  2 
Chit.  566. 

The  Court  will  suffer  a  disclaimer  to  be  entered 
without  coats,  if  it  appear  that  the  defendant  ia  very 
young,  and  he  has  no  intention  of  scting.  Rex  v. 
HoU,  2  Chit.  566. 

If  a  rule  for  an  information  in  the  nature  of  a  quo 
warranto  be  obtained  upon  a  misrepresentation  of 
facts,  it  will  be  discharged  with  costs.  Rex  ▼.  Lewis, 
2  Ken.  497. 

On  sn  information  in  the  nature  of  a  quo  warranto, 
if  the  affirmative  of  the  issue  is  on  toe  defendant, 
he  must  commence  ;  hut  if  on  the  relator,  he  must 
begin.    Rex  v.  Yeates,  1  C.  &  P.  525.  [Park] 

By  the  common  law,  a  judgment  of  ouster  cannot 
be  given  on  an  information  in  the  nature  of  a  quo 
warranto.  Rex  v.  Ponsonby,  1  Ken.  1,  s.  c.  1  Vei« 
jun.  1,  s«  e.  Sayer,  245. 
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W  bandtd  ov«r  to  tk«  proaacutor,  and  for  bin  to  bo 
at  hborty  to  aoter  op  jadgoMBt*  defrodoot  barisg 
Mgitcttd  to  wttfo  the  case  raoerfcd  m  f«a  wmrrmUm 
tor  oiorpng  tbe  ofiea  of  anjor.  Rtx  r.  Smithy  f 
Clut.59e. 

AliOT  tko  trial  of  ao  jofenairioo  in  tfao  oalaio  of 
o  fotf  — II— i».  aft  wbiiA  a  party  is  feond  goUty  of 
■wii^ag  aa  oiioa,  tbe  relator  has  a  feaaonabU  tiaae 
aUovcd  to  hiB  toBMve  lor  a  wni  for  OBew  ilaetioa; 
bat  if  he  doca  boC  Make  a  oBotioo  within  a  raaaoa- 
ab.e  tiaae,  the  deleodaat  anr  BBore  for  it.  IKcr  v. 
M'Kau,  4  Lav  J.  K.B.  57 /a.  c.  4  B«  &  C.  65. 

ilttcr  verdkt,  on  an  infomatioa  in  tbe  aataro  of 
a  ^ma  wnmrnu,  oa  the  groaod  of  the  defendaat  har-> 
in^  erroaeoosl  r  pUadcJ,  the  Coorl  aet  it  aside»  upon 
the  dtfieadant'a  pajxa^  coats,  but  gare  him  leare  to 
amend.    Rtx  w.  PkUrps,  1  Ken.  531,  a.  c  1  Barr. 

U 


ikoald      oftbo 


information  in  the  natnre  of  a  fae 

it  be  a  cane  within  the  9  Anne,  c  S0» 

jadaraaem  for  coats  onght  not  to  he  girao.    Her  r. 

fl'<iMflM,f  Kan.68»iLC.  1  Bmr.  402,  a.  c  1  iilae. 

9!t. 

C^  an  iiifoi—iiim  in  thenntnieof  a  faa  aw 

the  ofiea  of  bailitf;  in  a  borough 

it*  bnt  not  a  town  coqpo* 

for  the  Crown :  Held, 

that  th«  9  AnM.  e.  10,  did  not  giro  the  ralntor  (oala. 

▼.  M'tmf^o  a  ft  C.  440>  a.  e.  8  D.  &  lU  593. 


RAPE. 


noBBoAing  occnss  to  oaata  an  alarm  to  the 
partTwhile  be  ia  pefpetming  the  oftnce,  it  anjbo 
for  (he  JBj  10  aaj  whethar  he  left  the  bodj  re  m. 
J'ttu  bacaiiia  of  the  aiaim,  or  whether  he  left  it  be- 
caaae  his  pnrpoae  wan  afcnmpliahed.  Rn  r.  Bnr« 
fvau,  1  R.  ft  R.  CX  JU  619. 


RATE. 


(A)  In  GtMEMAh* 

(B)  Corirrr  Ratc 

(C)  CBtracH  Rate. 

(D)  Poor  Ratk. 
(«)  Hmrmrndt. 

(6)  PfeM«rari0n. 
{€)  PenmurmtmbU. 
(d)  Praptrty  reteiMr. 

{€)    W\tTt  HMHlrf 

(y)  PrapMrtwn. 

Or)  AeHir^ie  Old. 

(*>  IXraieiid. 

(i:   I>utnBi. 

ik)  ifppcai— [SceSosiOKS.] 


(A)  In  6BIIUAI. 

a  local  aet  of  parliament,  after  dirocti^ 

la  to  regelate,  light,  cleanoa,  aad  water 

of  a  omtain  townahip,  empoararad  them 

hjr  into  or  aaaaavMnt  aooh  snms  from  tiam 

■  might  he  reqniied  U  defraj  the  expen«i 


•pon  the  tanaate  and  ooonpiaia  of  all 
booaaa,  waiebouaas,  ahopa*  eellais, 
raalta,  atablca,  coach- houaea,  brewbonaes,  gardens, 
or  garden  groonds,  teoemeDts,  or  other  baildings, 
foither  enacted,  that  anj  person  oeeupjing  maj 
maonaago,  dwalling^hoaaa,  warehouse,  building,  or 
oAor  tsneaaont  of  the  jaailjr  value  of  30^  within 
the  townahip,  should  he  a  oommiaaioner :  Held,  na- 
dar  thia  act,  the  St  Geo.  3,  a.  69,  that  the  trooka 
ai^  pipaa,  worka  and  other  apparatus  of  a  water 
coaapany  for  aoppljiog  the  township  wiib  water, 
did  not  oaaatitnte  a  tenement  within  the  meaaing  of 
the  same,  and  eonaequentlj  weie  not  liable  to  bo 
rained  or  aoassasd.  Mr  ▼.  tk€  M^mchetttr  and  SaU 
fird  ITeter-weHb  Coai^ny,  1  B.  ft  C.  650,  s.  c  3 
D.&R.9a. 

On  the  aaseasment  of  a  rate— held ,  that  tbe  owner 
of  maifcate  kept  in  the  atreeU  of  M,  for  the  aale  of 
gooda  by  peiaooa-  who  rented  stalls,  but  who  had 
not  anj  fiaed  stall,  is  not  an  occupier  of  a  tenement 
within  the  meaning  of  the  Manchester  end  Salfoid 
Poliee  Act,  5f  Geo«3,  c  69,  and  therefore  not  liable 
tothiaiatew  Kcc  ▼.  Ifetlrf ,  2  B.  &  a3S6,s.cS 
D.&R.385. 

Whata  jaatices  at  scasioni  ware  empoweiod  to 
aaaaaa  a  apsnial  rate,  upon  the  perishes  and  town- 
ahipa  within  the  ooon^,  "  the  MMmar  and  oiwMcn 
of  ench  pariah,  fta  being  authorised  to  lorj  such 
rate  in  like  manner,  and  hy  aoeb  waja  and  meana 
aa  %my  poor  rate  ia  now  hj  law  collected  :'*  it  waa 
held,  that  oommissionera  inveaied  hj  a  parochial 
act  with  the  sola  power  of  making  and  collectiag 
lataaw  aldiongh  the  oAce  of  ororaear  was  still  con- 
tmssd,  arerethe  pnmar  persons  toraiae aueh  ^lecial 
rate  within  the  perish  tor  which  they  acted.  Csrtti 
T.  tkt  Ktmi  Wmttr  morfcs,  5  Law  J.  BIC.  106,  n  c. 
7  B.  ft  C.  516. 

A  peiaon  aaaaaaad  to  a  rate,  maj  ila  a  bill  on  be- 
half of  himself  and  all  othoia  asseaaBd  to  the  rate, 
for  the  pnrpoae  of  preventing  payment  of  it  from 
hssng  enfomd,  if  the  proprietr  of  enforoing  tbe 
paraent  of  the  rate  ia,  in  itself,  the  aubjeet  of  eqnit- 
abw  jariadictioa.  ^liemsy  Gtnerai  r.  Hmia,  t 
Law  J.  ChMM.  189,  a.c«  2  S.  ft  S.  67. 

A  cout  of  equity  will  not  appoint  a  laceirar  of 
iataa»  which  are  to  he  aasessed  by  commiwioaeis 
andoollflctedatalntnrepeffiod.  i>mpry  r.  BarnA, 
3RwiL94. 

(B)  Couimr  Ratb. 

A  lateinthenatnraofaoonntyiatoaBaybeleried 
in  Berwick-npon-Twead,  that  being  a  place  aot 
eohieot  to  the  oosBBuaaaoB  of  the  peace  of  any  conn^ 
in  England,  and  nerar  having  contiibnted  to  a  rate 
any  comty ,  and  although  no  rale  had  ever 
~  there  before,  the  corporation  hariag  de- 
frayed out  of  thetr  own  fondatlie  chaigea to  whaefa 
the  same  raiaed  by  a  county  rate  are  applicaMa. 
Aer  V.  tkeJm^titm  <  Bcr«tck-i4wn-T«MU6  Law  J. 
M.C.  96.a.e.8B.ftC.  3f7.a.e.2  M.&lR.37& 

Where  an  order  of  iiasisna  anthoiiaBd  a  coua^ 
treaanrer  to  raiae  BM»ey  on  the  oredit  of  the  county 
ratea,  and  he  obtained  advaneaa  fos«  UaM  to  tiam 
from  hia banker, and  died  ia  their  debt;  the Seamona 
beiagsatiaied  that  the  asoney  eo  advanead  badi 
band  ,/Ua  applied  to  the  eomrty  poipon 
order  for  aiaiasJag  and  Bavyiag  a  aam  of  i 

the  lepeyment  of  the  dsbt.  bat  the 
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qnMbad  the  order.  lUg  ▼.  th€  Jutticei  rf  Htndik$r, 
S  D.  &  B.  843. 

Under  tU  M  Geo.  $,  e.  51,  m  pert7  may  ap- 
peal againat  a  county  rate  made  in  fixed  propoitiooi. 
Hex  Y.  the  Juitieei  of  York,  t  B.  &  C.  771, 

If  Uie  aum  in  wbioh  a  pariah  hae  been  aaaeaaed 
towerds  a  apecial  county  rate  be  paid  from  the  pariah 
funde,  a  rate  cannot  be  made  upon  tUe  pariah  at  a 
futase  time  to  reimburse  the  amount  eo  adranoed. 
C<n%h  ▼.  the  Kent  Water-workt,  5  Xaw  J»  M.C.  106i* 
8.  Q.  7  B.  &  C.  516. 

(C)  Church  Rats. 

It  is,  though  usual,  not  essential  to  the  raUditpr 
of  a  church  rate,  that  it  be  "  confirmed  bj  the  ord««' 
nary" ;  and  the  circuroBtaoce  of  a  cliuicb  rate  not 
being  so  confirmed,  is  no  obstacle  to  its  being  sued 
upon  in  the  ecclesiastical  court   Knight  v..  Gioyne, 

3  Add.  SO. 
An  unequal  asseesment  of  a  rate  is  a  ground  of 

appeal     JLm  ▼.  ChaleraJK  3  Pbill.  659. 

But  if  ineqoality  be  not  pro\^d,  tbc  party  ob- 
jecting will  hare  to  pay  the  expenses.     Themjmn  ▼* 
Comr,  3  PbilL  640. 

On  an  application  for  the  admission  of  a  responaivft 
allegation  to  a  libel,  pleading  a  church  rate,  inelud* 
iog  **aoek  in  trade,**  shewing  that  the  rate  was  un» 
tenable  on  two  ground»<-lst,  that  the  parishionera 
were  not  rated  in  respect  of  *'  shipping^' ;  and.  Sd, 
that  several  parishioners  ])OB8essiog  "stock  in 
trade,"  were  entirely  omitted  in  the  rate:  The 
Court,  orderotd  it  to  go  to  proof.  Mij/sr  ▼.  BUnnnfieid, 
t  Add.  30. 

A  parishioner  mav  yote  at  a  Testry  election, 
notwithstanding  he  has  not  paid  his  church  rates* 
FnuUcHW  ▼.  Elger,  4  B.  &  C.  449,  S.  c.  6  D.  &  R. 
517. 

(D)  Poor  Rate. 

(a)  How  made* 

An  act  of  parliament  directed  that  "  the  sun 
necessary  to  be  raund  for  the  relief  of  the  poor,  &o« 
should  be  tattled  and  aecertained,  upon  which  a 
rate  should  be  made" :  Held,  that  an  adjudication, 
that  a  sum  not  exceeding  a  specified  amount  was 
necessary,  and  a  rate  at  so  much  in  the  pound,  made 
and  raiaed  thereupon,  Bufficiently  satisfied  the  terms 
of  the  act.  CortU  y»  the  Kent  tVater-worh,  5  Law 
J.  M.C.  106, 8.  c  7  B.  &  C.  316. 

Hurrell  was  rated  to  the  poor  of  K;  in  the  fiial 
rate,  after  the  statement  of  the  rental,  the  descrip- 
tion was  "late   Uurrell,  now ;"  and  in  the 

subsequent  rates,  *'  late  Samuel  Hurrell"  :  Held, 
sufficient  by  Wood,  B.  at  Nisi  Prius.  Hurrell  r. 
Wink,  8  Taunt.  369. 

If  a  poor- rate  does  not  specifically  act  out  the  pro- 
perty m  resp^t  of  which  the  party  ia  rated,  it  will 
be  quashed.  Hex  v.  t&le  Undertakert  of  the  Aire  and 
Colder  Navigation,  9  B.  &  C.  713,  a.  c.  4  D.  &  R. 
253.  % 

(6)  Publication. 

A  notice  that  a  rate  of  so  much  in  the  pound  will 
be  collected  forthwith,  is  a  good  publication  of  the 
rate,  although  it  is  not  stated  that  it  has  been 
allowed  by  the  justices..  Bennett  ▼*  Edfcards,  6 
Law  J.  K«B.  104,  s.  c.  7  B,k  C.  586,  B,  c.  1  M.  & 
R.482. 


(e),  PsfvoiM  rutmbU» 

A  corporation  which  is  rateable  to  the  poor  under 
the  general  law,  will  not  be  exempted  d^  a  local 
act,  wherein  the  worda  "  person  or  persons"  bare 
been  employed  to  designate  those  liable,  although 
that  act,  in  giving  the  power  of  appeal,  require  that 
the  parties  dissatisfied  shall  enter  into  a  recogni- 
sance with  two  sureties.  Cortie  t.  the  Kent  Water* 
veorhe  Company,  5  Law  J.  M^C.  106,  s.  c  7  B.  jt 
C.316. 

An  inhabitant  of  Thaviec  Inn  was  for  his  house 
assessed  to  the  poor  rate  of  the  parish  of  Saint  An- 
drsw,  Holbom.  He  would  not  pay  ;  a  distress  was 
made :  he  brought  an  action  of  trespass,  and  the 
jniy  gave  him  a  rerdiet.  The  Court  would  not 
grant  a  new  trial,  as  the  Inn  had  always  been  con- 
sidered eztrsoparochial.  Fraeer  r.  Wood,  2  Law  J. 
K.B.  10. 

The  cbambero  sitaated  in  Serjeants'  Imi^  Chan- 
cery-lane, are  liable  to  contribute  to  the  poor  rate 
of  the  parish  of  St.  Dnnatan.  Lent  y.  Brown,  i 
C.  &  P.  2t4.  [Gifibid] 

Poor  rates  are  not  chargeable  on  the  occupiers  of 
bouses  in  Serjeants'  Inn,  Fleet-street.  Rex  v.  But' 
tKT^Borth,  S  C.  &  P.  391.  [Beet] 

A  corporation  being  seised  in  fee  q^  certain  pas- 
ture Unas,  appointed  a  ranger,  (smong  other  things) 
to  keep  the  gates,  preserve  the  fences,  and  impound 
cattle.  At  a  court  held  annually,  it  made  certain 
regulations  concerning  their  pastures,  and  the  num- 
ber of  cattle  each  burgees  was  to  turn  on,  and  the 
sum  to  be  paid  as  a<  compensation  ;  which  money, 
after  deducting  the  expenses  of  management  of  the 
land,  was  to  be  distributed  among  the  burgesses 
who  did  not  pUee  their  cattle  on  the  land :  Held, 
that  the  eorporation  was  rateable  to  the  poor.  Rex 
▼.  the  Mayor  of  Sudbury,  t  D.  &  &.  651,  s.  c.  1  B. 
&  C  389. 

(d)  Property  rateabUs 

Trustees  who  hold  property  merely  for  the  public 
benefit,  are  not  rateable  to  the  poor  in  respect  of 
that  property. 

SembU — ^That  the  trustees  of  a  rirer  which  has 
been  made  nayigable  by  act  of  parliament,  are  not 
to  be  considered  as  occupiers  of  the  soil  of  that 
river,  unless  it  haa  been  specifically  veated  in  them 
by  tliat  act. 

Where,  therefore,  an  act  of  parliament,  passed  for 
the  making  of  part  of  a  riTcr  navigable,  appointed 
trustees,  and  empowered  the  receiving  of  certain 
tolls,  &c.,  and  directed,  that,  after  tbe  payment  of 
the  expenaes  connected  with  the  navigation,  the 
aorplus  of  the  tolls  received,  if  any,  should  be  em- 
ployed towarda  tbe  amending  and  r^iring  of 
bridges  and  highways  within  tbe  county,  and  in 
such  other  nuinner  as  the  justices  at  Quarter  Ses- 
sions »hould  direct :  It  was  held,  that  the  occupa- 
tion of  the  trustees  was  solely  for  the  public  benefit* 
and,  consequently,  that  a  poor  rate  made  upou  them 
in  respect  of  the  lolls  could  not  be  sustained.  Rex 
V.  the  Truttees  of  the  River  Weaver,  5  Law  J.  M.C. 
102,  s.  c  7  B.  &  C.  70. 

Premises  occupied  solely  for  public  purposes^  are 
not  liable  to  be  rated  to  the  poor.  And  they  will 
be  considered  to  be  so  occupied,  where  the  persons 
occupying  are  compelled  to  appropriate  the  pro6ts  in 
a  manner  that  is  beneficial  only  to  the  public  at 
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large,  and  not  to  themMWei,  exoapt  ••  a  part  of 
that  public. 

Tbufl,  where  an  act  of  parliameiit  vested  the  pro- 
perty of  docke  in  certain  tnwteee,  and,  after  direct* 
ing  the  rates  received  by  those  trostees,  in  the  first 
instance  to  be  appropriated  to  the  payment  of  the 
expenses  of  the  passing  and  carrying  into  execution 
of  the  act,  and  to  other  purposes  connected  with  its 
objects,  enacted,  that  any  surplus  that  might  remain 
should  be  applied  to  the  payment  of  the  debts  doe 
from  the  estate ;  and  when  all  those  were  discharged, 
required  the  trustees  to  lower  the  rates,  as  far  as 
the  aame  could  be  done  in  the  then  stste  of  the 
docks,  &c.,  leaving  sufficient  for  all  charges  and 
management,  and  other  concerns  of  the  docks,  and 
improving  and  maintaining  the  same :  It  was  held, 
that  the  trustees  occupied  solely  for  the  public 
benefit ;  and  therefore,  had  been  improperly  rated 
to  the  poor.  JUx  v.  th§  Tnufsei  of  thi  Livtrpool 
Docks,  5  Uw  J.  M.C.  145,  s.  o.  7  B.  &  C.  61. 

Certain  proprietors  of  lime  quarries  agiee  to  do- 
liver  lime-stone  to  a  canal  company  at  7d.  per  ton } 
and  in  case  of  neglecting  to  deliver  it  in  the  quantities 
required,  that  the  company  may  enter  the  limo 
quarries  of  any  of  the  proprietors,  and  take  what 
lime-stone  they  think  fit,  paying  them  id,  per  ton. 
The  proprietors  of  the  quarries  having  failed  to 
aupply  the  lime-stone  required,  the  company  en- 
tereid  and  continued  for  fnore  than  twentv  yean  to 
take  the  lime-stone  at  td,  per  ton  :  Held,  that  the 
company  had  no  exclusive  occupation,  but  a  mere 
privilege,  and  consequently  were  not  rateable  to  the 
poor.  Rox  V.  Tront  Sf  Mtruy  'Navigation,  3  Law  J» 
K.B.  140,  B.  c.  4  B.  &  C.  57,  s.  c.  5  D.  &  R.47. 

A  poor  rate  asMSsed  upon  payments  made  for 
sitting,  for  putting  up  stalls  and  tables,  for  Uie 
•tsndmg  of  csrts,  in  a  market«place,  and  for  placing 
baskets  on  the  ground  thereof,  is  a  rate  in  respect 
of  the  profits  of  the  soil,  and  is,  therefore,  sustainable 
under  the  statute  of  Elizabeth,  or  under  a  local  act, 
which  empowers  the  rating  of  "  all  and  every  the 
occupiers  of  lands,  houses,  and  tenements.**  K«x  v. 
St.  Peter  of  Manervft,  Norwich,  6  Law  J.  M.C.  69. 

Where  nrs  and  bushes  were  planted  for  the  pro- 
tection of  oaks  and  ash  trees,  sod  cut  from  time  to 
time  as  the  trees  grew  larger,  and  required  more 
room,  but  when  once  cut  did  not  grow  again,  and 
some  of  them  yielding  profit  when  sold :  Held,  not 
saleable  underwood,  withio  the  43  Eliz.,  and  there- 
fore not  rateable  to  the  poor.  Hex  v.  Ferrybridge, 
1  B.  &  C.  375,  a.  c.  «  D.  &  H.  634. 

By  a  canal  act,  it  was  provided  that  lands,  whe- 
ther covered  with  water  or  not,  and  also  all  dwelling, 
houses,  wharfs,  &c.  belonging  to  the  company, 
ahould  be  rateable  to  the  maintenance  of  the  poor 
in  the  several  parishes  where  they  were  respec- 
tively situated ;  the  lands  according  to  their  quantity 
and  quality,  and  the  dwelling-houses,  wharfs,  &c,, 
according  to  the  nature  and  respective  uses  thereof; 
and  should  be  assessed  in  like  manner  as  lands  of  a 
like  quality,  and  dwelling-houses,  wharfs,  &c.,  of 
the  like  and  similar  sise  or  nsturein  the  respectiTe 
pariahes  where  the  same  should  be  situate,  ahould 
be  assessed ;  and  that  the  rates,  duties,  and  other 
peraonal  property  of  the  companv,  liable  to  be 
rated  to  the  poor,  ahould  be  assessed  in  like  manner 
and  in  the  sane  proportion  as  other  personal  pro- 
perty ahould  be  aaaessed :  Held,  that  land  of  the 


company  used  by  them  for  the  porpose  of  llie  canal, 
was  rateable  quik  land  not  in  respect  of  its  improved 
value,  but  in  respect  of  that  which  woold  have 
been  its  vslue,  if  it  bad  not  been  used  for  the  por- 
poses  of  the  canal. 

The  company  had  on  the  margin  of  a  large  basin, 
a  piece  of  land  adjoining  the  private  yard  of  a  tim- 
ber-merchant. I'his  piece  of  land  next  the  basin 
consisted  of  natural  ground  ;  it  was  not  faced  vritb 
brick  or  timber,  and  the  gnmnd  bdiow  the  water 
gradually  sloped  down  to  Uie  bottom  of  the  basin. 
The  timber-merchant  landed  his  timber  upon  this 
piece  of  land,  and  it  was  there  marked  and  measured 
by  '^the  revenue  officers.  No  acknowledgment  or 
rent  was  paid  to  the  company  for  this  privilege  of 
landing  the  goods  there,  but  their  rates  sod  duties 
were  increased,  a  greater  number  of  ahips  entering 
tho  basin  in  consequence  of  this  privilege  :  Held, 
that  thia  piece  of  land  was  not  a  wharf  within  die 
meaning  of  the  actof  pariiament,  and  was  not  liable 
to  be  rated  as  such  to  the  relief  of  the  poor.  Rex  v. 
the  Regent'i  Canai  Coeepany,  5  Law  J.  M.C.  151, 
s.  0.  6  B.  &  C.  7«0. 

Houses  built  on  lands  embanked  from  the  Thames 
in  pursuance  of  the  statute  7  Geo.  3,  c  37,  which 
vests  those  lands  in  the  owners  "free  from  all  taxes 
and  assessments  whatsoever,"  sre  not  liable  to  be 
rated  for  the  relief  of  the  poor.  Rex  v.  the  Lomdem 
Gat  Light  and  Coke  Company,  6  Law  J.  M.C.  113, 
s.  c.  8  B.  &  C.  54,  s.  c.  2  M.  &  R.  If. 

Where  a  statute  gave  in  lien  of  tithes  an  annual 
com  rent,  issuing  out  of  the  lands,  with  a  power  of 
distress  and  aale  to  enforce  payment :  It  was  holdea, 
that  the  rector  was  rateable  to  the  poor  for  this  an- 
nual payment.  Res  v«  Boldero,  4  B.  &  C.  467,  a.  c; 
6  D.  &  R.  567. 

By  an  incloaure  act,  it  waa  provided,  that  a  csr^ 
tain  com  rent,  "  free  from  all  taxes  and  declara- 
tions whatsoever,  except  land-tax,"  should  be 
issuing  out  of  the  lands  to  be  enclosed,  and  other 
lands  in  the  parish,  and  be  paid  to  the  rector  in  lieu 
of  all  great  and  small  tithes,  &c. :  Held,  that  this 
eorn-rent  waa  not  liable  to  be  assessed  to  the  relief 
of  the  poor.  Mitchell  v.  Fordham,  5  Law  J.  M.C. 
79,  s.  c.  6  B.  &  C.  t74. 

No  poor  rate  attaches  to  a  mere  right  of  common. 
Rex  V.  Churehiil,  4  B.  &  C.  750,  s.  c  6  D.  &  R. 
635. 

The  profits  arising  from  the  ssle  of  gas,  mann- 
factureo  from  coals,  for  the  purpose  of  lighting  a 
town,  are  not,  under  the  43  Elis.  c.  t,  rateable  to  the 
relief  of  the  poor.  Rex  v.  the  Birmingham  Gas  Li^ 
and  Coke  Company,  1  B.  &  G.  506,  s.  c  S  D.  &  R. 
735. 

A  steam-engine,  used  aolely  for  the  purpose  of 
draining  a  mine,  must  be  considered  as  part  of  the 
mine,  and  therefore  not  rateable.  Rex  v.  BitiToit,  5 
Law  J.  K.B.  3«,  a.  c.  5  B.  &  C.  851,  s.  c.  8  D.  & 
R.734. 

.  Stock  in  trade  cannot  he  rated  for  the  poor  rate, 
unleM  the  owner  actually  lives  and  resides  io  the 
parish ;  although  the  foreman,  who  carriea  on  the 
whole  of  the  busineas  for  the  owner,  lives  and  re- 
sides on  the  premises,  and  represents  the  principal. 
Rex  V.  Justices  of  North  Curry,  4  Law  .f.  IC.^-  65, 
s.  c.  4  B.  &  C.  953,  s.  c.  7  D.  &  R.  424. 

Upon  an  appeal  against  a  rate,  it  appeared  that  it 
omitted,  first,  persons  not  resident  in  HuU,  but  having 
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Btock  in  trade  ih^n,  which  btd  prodooed  a  specified 
profit  in  the  last  year ;  secondly,  a  tenant  of  houses, 
which  he  underlet  at  a  specified  profit,  the  under- 
tenants being  rated,  hot  excased  from  paying  on 
account  of  poverty ;  thirdly,  ownera  and  part-owners 
of  ships  registered  at  Hull,  and  trading;  to  and  from 
that  port,  and  within  the  port  at  the  time  when  the 
rate  was  made :  some  of  these  persons  were  resident 
*  in  Hull,  others  were  not  Some  profits  had  been 
derived  (rom  the  ahips  in  the  preceding  year,  but 
the  appeUants  could  not  shew  the  amount.  This 
rate  was  made  in  parauanee  of  the  9  &  10  Wil.  9, 
whereby  the  poor  of  the  town  of  Kingston-npon- 
Hull  are  placed  under  the  management  of  a  corpo- 
lation  established  by  that  act,  and  are  to  be  main- 
tained by  money  to  be  levied  by  taxation  of  every 
inhabitant,  and  of  all  lands,  houses,  tithes  impro- 
priate, appropriation  of  tithes,  and  all  stocks  and 
estates  in  the  said  town,  in  equal  proportiona  accord- 
ing to  their  respective  worths  and  values :  The  Court 
held,  that  the  act  in  question  made  all  personal  pro- 
perty rateable,  whether  the  ownera  were  or  were  not 
resident  in  Hull,  and  that,  consequently,  the  first 
and  third  claases  of  persons  ought  to  have  been  in- 
duded  in  the  rate ;  and  that  it  was  not  incumbent 
on  the  appellants  to  shew  the  amount  of  profita  made 
by  the  ships,  for  that  it  being,  established  they  were 
profitable,  they  ought  not  to  have  been  altogether 
omitted :  Secondly,  that  the  tenant  of  houses  under- 
let as  before  mentioned,  was  not  liable  to  be  rated. 
—It  ako  appeared,  that  the  Hull  Dock  Company 
were  rated  at  the  full  amount  of  their  profits,  without 
first  making  any  deduction  for  the  poor  rate.  And 
the  Court  held,  that  this  was  wrong ;  that  the  worth 
and  value  couTd  only  be  the  profits  minus  the  out- 
goings ;  and  that,  therefore,  supposing  other  property 
to  be  rated  at  a  rack  rent,  the  poor  rate  should  have 
been  calculated  upon  such  a  sum  as  would,  together 
with  the  rate,  make  up  the  whole  amount  of  profits. 
Rex  V.  th$  Hull  Dock  Company,  3  B.  &  C.  516,  a.  o. 
5  D.  &  R.  516. 

(e)  Wker§  aituted, 

A  canal  company  are  rateable  to  the  relief  of  the 
poor,  as  occupiers  of  land  covered  with  water,  to 
each  and  every  parish  through  which  their  canal 
passes.  Rex  v.  the  Trent  and  Mertey  Navigation,  t 
B.  &  C.  545,  s.  o.  2  D.  &  R.  752. 

A  poor  rate  is  payable  from  the  proprietors  of  a 
river  navigation,  to  each  and  every  parish  through 
which  the  navigation  passes,  though  no  dues  are 
received  in  such  parish,  in  proportion  to  their  pro- 
fits, upon  the  whole  line  of  navigation.  Rex  v.  the 
Eari  of  Portm&re,  1  B.  &  C.  551,  s.  c.  f  D.  &  R. 
798. 

Where  the  owners  of  a  navigation,  which  passed 
through  different  parishea,  were  rated  in  one  for  the 
•ntire  amount  of  (Jieir  tolls :  The  Court  determined 
that  the  rate  could  not  be  supported.  Rex  v.  Palmer, 
1  B.  &  C.  546,  8.  c.  2  D.  &  K.  793. 

By  a  local  act,  the  Oxford  Canal  Company  were 
empowered  to  take  a  tonnage  duty  of  so  much  per 
mile,  on  goods  carried  along  the  canal.  By  a  sub- 
sequent act,  a  compensation  duty  of  a  sum  in  gross, 
for  every  ton  passing  from  the  Oxford  Canal  into  the 
Grand  Junction  Canal,  or  from  any  other  navigable 
canal  into  the  Oxford  Canal,  and  so  from  thence  into 
the  Grand  Junction  Canal,  waa  given  to  tho  Oxford 


Canal  Company,  without  any  regard  to  the  distance 
the  same  should  pass  along  the  Oxford  Canal  :  Held, 
first,  that  the  proprietora  of  the  Oxford  Canal  were 
rateable  to  the  poor  in  every  parish  through  which 
their  canal  passed,  in  respect  of  the  mileage  duty 
earned  on  the  whole  canal,  in  proportion   to  the 

Suantity  of  land  occupied  by  it  in  each  parish, 
eeondfy,  that  they  were  liable  to  be  rated  in  every 
parish  along  which  their  canal  passed,  (or  a  propor- 
tion of  the  compensation  doty.  Rex  v.  the  Oi/ord 
Canal  Company,  3  Law  J.  K.B.  168,  a.  o.  4  B.  &  C. 
74,  8.  c.  6  D.  &  R.  86. 

By  the  statutes  16  Geo.  3,  c.  66,  25  Geo.  3,  c.  87, 
and  30  Geo.  3,  c.  60,  the  Dudley  Canal  Company 
was  incorporated,  but  none  of  these  acta  contained 
any  clauae  reapecting  ihe  mode  in  which  the  com- 
pany should  be  assessed  to  pariah  or  other  taxes.  By 
the  33  Geo.  3,  c.  3t^l,  the  old  proprietors  and  cer- 
tain new  onea  were  re-incorporated,  for  certain  pur- 
poaea,  with  the  aame  powera  as  were  given  by  the 
previous  acta,  to  which  reference  waa  made ;  and  thia 
act  for  the  firat  time  empowered  the  company  to 
make  collateral  cuts.  By  sec.  34,  it  was  enacted, 
that  the  said  company  of  proprietors  should  from 
time  to  time  be  rated  to  all  parliamentary  and  paro- 
chial taxes  and  assessments,  for  or  in  respect  of  the 
land  and  grounds  taken  and  used  by  thesaia  company, 
and  all  warehooaes  and  other  buildings  erected,  or  to 
be  erected,  by  the  said  company  of  proprietors,  aa 
other  lands,  grounds,  and  buildinga,  lying  near  to  the 
said  canal  and  collateral  cuts,  were  or  should  be 
rated :  Held,  that  this  clause  was  not  to  be  construed 
retrospectively,  so  as  to  divest  the  pariah  of  K  of  the 
right  of  assessing  the  canal  to  the  relief  of  the  poor, 
by  incloding  in  the  rateable  valuation  the  profits 
derived  from  the  company'a  tonnage  dues.  Rex  v. 
Dudley  Canal,  7  D.  &  R.  466. 

A  lighthouae  in  one  parish  cannot  be  rated  in  re- 
spect of  tolls  or  dues  which  are  payable  to  the  pro- 
prietor, and  are  received  in  another  parish.  Rex  v. 
Coke,  5  Law  J.  M.C.  32,  s.  c.  5  B.  &  C.  791,  s.  c.  8 
D.  &  R.  666. 

An  incorporated  gas  company  are  liaUe  to  be  rated 
as  occupiers  of  the  land  in  a  parish  in  which  their 
pipes  are  used  for  the  conveyance  of  gas,  although 
the  manufactorv  which  generatea  the  gas  is  in  ano- 
ther parish.  Hex  v.  Brighton  Gag  Light  Company, 
4  Law  J.  K.B.  213,  s.  c.  5  B.  &  C.  466,  s.  c.  8  D, 
&  R.  308. 

(/)  Proportion. 

A  lighthouse  is  rateable  at  the  sum  at  which  it 
may  be  valued,  but  not  as  to  the  duties  and  contri- 
bution-money in  respect  of  ships,  hoys  and  barka 
passing  the  same.  Rex  v.  Cohe,  5  Law  J.  M.C. 
32,  s.  c.  5  B.  &  C.  797,  c.  8  D.  &  R.  666. 

Coal  minea  are  rateable  in  respect  of  the  annual 
value  of  the  produce,  after  deducting  the  annual 
outgoinga ;  but  no  deduction  is  to  be  altowed  in  con- 
sideration of  the  annual  exhanstion  of  the  bulk ;  or 
of  the  money  expended  in  the  first  instance,  in  the 
purchase  or  the  planting  of  the  mines.  Rex  v.  Att^ 
wood,  5  Law  J.  M.C.  47,  s.  c.  6  B.  &  C.  277. 

The  Birmingham  and  Worcester  canal  act,  31 
Geo.  3,  directod  that  the  company  should  be  rated, 
in  respect  of  their  lands,  in  the  same  proportion  as 
other  lands  lying  near  the  same  should  be  rated, 
"  and  as  the  same  lands  would  be  rateable  in  case 
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tbe  Mune  were  tbe  property  of  indiyiduals  in  tbeir 
ntttortl  capacity."  By  another  act,  38  Oeo«  5,  the 
Hke  provision  waa  made  as  to  the  company^  rateaM- 
lity  onlr,  omitting  the  latter  irorda,  **  and  aa  the  eame 
laiida,  &c.:  Held,  that  the  eompany  were  liable  to 
be  rated  for  their  lands,  fiec,  only  at  the  same  ▼slue 
as  other  adjacetft  landa,  and  not  aecording  to  the 
improved  ralue  derived  from  the  laad  being  vaed  for 
the  porpoaea  of  a  canal.  Rex  ▼.  St,  P«tar,  5  B.  Ac 
C.  4tTS,  a.  o.  8  D.  &  R.  S31. 

A  canal  c«mpanv  ia  rateable  to  the  relief  of  tbe 
poor  in  every  parish  through  which  the  Canal  paaaea, 
in  proportion  to  the  profits  which  the  land  occopied 
by  them  in  aiach  parisb  yields ;  and,  therefore,  where 
a  canal  paned  tbrou^  aeveral  parishea,  in  whicfb 
the  tonnage  duea  payable  Tariea,  it  was  held,  that 
the  company  were  rateable  lo  the  relief  of  ^  poor 
of  each  panab  for  the  amount  of  tonnage  dues  ac- 
tually earned  there,  and  not  for  n  part  of  the  whole 
amount  earned  along  tbe  whole  line  of  the  canal,  in 
proportion  to  the  length  of  canal  in  that  pariah.  Reg 
V.  ihe  inhtthitantsofthepmiihrfKmgtwh^d,  7  B. 
k  C.  t%6,  a.  c.  «B  i2«r  T.  the  Ditdky  Cmtkl  Contpemty, 
6  Law  J.  M*C«  3a 

A  poor  rate  impoaed  ufnon  the  only  one  of  eeTenil 
partnera  who  resides  witoin  the  panah  for  which  it 
la  impoaed  In  reapeet  of  partnership  property  or 
profiti  there  situate  or  accruing,  must  be  in  propor- 
tion to  the  ahare  or  interest  which  that  partner  baa 
in  the  subject  of  the  rate.  Res  r.  Gom,  5  Law 
J.  M.C.  97,  a.  0.  7  B.  &  C.  60. 

(g)  ttatmg  ia  aid, 

Asseising  one  pariah  to  the  poor  rate  in  aid  of 
another,  is  not  contrary  to  the  meaaing  of  the  43 
Eliz.  c.  3.  Rex  ▼.  the  InkabUantsef  MiWmd,  2  Kern. 
867^  a.  c.  1  Burr.  576. 

(K)  Demand. 

Wliere  a  peraonal  demand  fbr  the  payment  of  a 
poor  rate  is  required  to  be  made  upon  the  parties  to 
whom  it  applies,  or  a  demand  in  writing,  to  be  left 
at  their  last  or  uaual  place  of  abode,  or  upon  the 
premises  charged, 

Senile — ^Tbat  a  written  demand,  aerred  by  the 
collector  upon  the  chairman  of  aoompany  at  a  general 
meeting  of  the  proprietora,  will  be  sufficient.  Certis 
▼.  the  Ke9it  Water-works  Company,  5  Law  J.  M.C. 
106,  B.  c.  7  B.  &  C.  316. 

(i)  Oktrete, 

An  notioo  will  not  lie  at  the  aoit  of  the  sheri<f, 
againat  oreiaeera  of  a  pariah  for  taldng  goods  under 
a  warrant  of  diatreoa  for  poor  rates,  yriete  be  has 
■Bowed  the  delMlnit,  notwithstanding  iIm  eirecn* 
lion,  to  oontinae  as  the  ostensible  owner  of  proporty. 
Spieer  r.  TUtf,  1  Law  J.  K.B.  10. 

It  is  doiAitM  whether  a  British  boita  aubjeot,who 
follows  the  profeaaion  of  a  music  master,  and  a  teacher 
of  langoages,nnd  is  also  prompter  at  tbe  Italian 
Opera,  can  be  considered  as  the  domestio  oervant  of 
an  ambassador,  because  he  officiates  as  first  chorister 
in  the  ambasoador's  obapel.  But  auch  a  person  rent- 
ing a  large  faonoe,  and  letting  out  part  of  it  in  lodgw 
inga,  ia  clearly  liable  to  have  hia  goods  distrained 
upon  for  the  poor  raHaa.    Noeello  t.  Toegeod,  1  Law 


J.  K.B.  tSl,  a.  c.  1  B.  &  C.  554,  a.  e.  S  1>.  &  R* 

833. 

In  an  action  of  replevin,  the  defendant  avowed 
the  taking  aa  overaeer  of  the  poor,  ixn^sr  statoto  48 
Mia.  of  rad  by  vtr«ae<of  a  certain  distress  waftaat, 
for  an  aggregate  amonnt,  due  on  aeven  diatinot  ratca, 
nix  of  vHiieh  had  been  confirmed  on  appeal,  on  die 
ground  of  the  appellant  not  being  in  aufieiont  ttase, 
and  tfae  other  waa  <|tta8hed  by  eonoent;  it  did  not  * 
appear  that  any  preciae  demand  had  bean  made  prior 
to  the  suing  out  (he  warrant.  The  jury  foand  a  ver- 
dict for  tbe  defendant,  for  the  af^gregaaa  sum  «f  die 
six  ratea,  deducting  tho  amount  of  Uie  other.  The 
Court  aet  this  verdict  soldo,  and  ordered  a  vesdiet  to 
be  entered  for  the  plaintiff,' alleging  that  thia  coae 
was  to  be  distinguisbed  from  the  case  of  n  diatrsos 
-for  rent,  and  that  a  precise  demand  waa  neeesaapf , 
previous  to  the  iasuing  of  the  wnrrant  of  diatreas, 
oontmry  to  the  opinion  of  Wood,  B.,  before  whom 
the  oanae  was  tried.  HmrreU  v.  Wink,  8  Taunt.  369. 

The  oceopier  of  a  faros,  upon  the  ooming  in  of  two 
•aecutiona  and  a  distress  for  rent,  notoriously  aaaign- 
od  aU  bis  property  (except  a  lease)  to  two  persona  in 
truat,  to  aatisff  tnooe  oxeeotionB  and  the  diotreaa, 
and  to  pay  his  creditors  ratsably,  and  sU  the  ratea 
and  taxes,  and  in  trust  to  pay  the  surplus  (if  any)  to 
faimaelf,  wherenpon  the  oberiff  left  ma  premises. 

The  overseer  and  constable  aftarwards  distrained 
for  poor  ratM,  and  thn  Conrt  held  that  the  assign- 
ment was  good  in  law,  and  in  on  aotson  agninot  the 
overseer  and  eonatable,  no  demand  of  the  wniram 
ttnder  ^4  Geo.  t,  t,  44,  waa  neceosatj*  BeH  v. 
JiobintoH^  t  Low  J.  K.B.  19ff. 


RECEIPT. 


If  one  of  two  peraons  has  given  a  receipt  to  a 
debtor  for  the  cause  of  action,  such  transaction  may 
be  impeached  by  fraud ;  and  if  there  haa  boon  a  ool- 
luaion,  the  receipt  will  not  be  an  answer  loan  action 
brought  in  the  namea  of  the  two  persons.  Skaife  v. 
Jaekaon,  3  Law  J.  K.B.  43,  ilc.3  B.&  C.421, 
s.c.  5D.  &  R.990. 

A  receipt,  whether  stamped  or  not,  if  fraudulentiv 
obtained,  is  of  no  suAority  in  the  Court  of  Admi- 
ralty.   Mirnroa,  1  Hag.  59. 


RECEIVER. 

^A)  Appointment. 

B)  Rights,  Dvties»  and  X«iabiutie9. 
'C)  Discharge  of. 
^d)  suaetieo. 
(£)  Practice. 


(A)  Appoihtment. 

The  Court  will  grant  the  appointment  of  a  receiver, 
where  the  answer  fonna  aatrong  presumption  against 
the  titA.    Stitwell  v.  WiUiam$,  6  Mod.  49. 

How  far  Che  defective  constituf ion  of  a  aat  oa  to 
portiea,  is  an  objection  to  the  appointment  of  a  Re- 
ceiver.    Gray  v.  ChapliH,  9  RoSs.  If6. 

Reoeiversof  the  debts  due  ton  bnsmeos,  appoinlod 
at  the  orit  of  peiiont  to  whom  a  share  of  tlM  prdtiB 
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shall  baeome  Miigiwd,  tgainst  a  anbacqiiMit  aaiigiiee 
of  tbe  debu.    Candler  r.  CandUr,  1  Jacob,  325. 

A  xaoaivar  was  appointed,  whore  the  defendants, 
in  anawer  to  a  bill  to  set  aside  the  purchase,  admitted 
great  inadequacy  of  price,  and  stated  their  ignorance 
as  to  other  oircnmstances  of  fraud  alleged,  StUwtii 
▼.  WiUdut,  1  Jac  «80,  s.  c.  6  Mad.  49. 

In  appointing  a  receiver,  the  Court  will  not  pro- 
ceed further  upon  the  equitable  right  of  a  tenant  in 
common,  than  it  would  upon  his  legal  right.  KnowUt 
▼.  C/oyton,  2  Law  J.  Cbanc.  181. 

The  Court  will  appoint  a  receiver  in  India  of  a 
testator's  assets,  on  the  application  of  an  eiMCutor 
resident  in  England,  but  the  receiver  must  give 
sureties  resident  in  £ngland.  Co€kbum  v.  Rapbagl, 
2S.  fiES.453. 

This  Court  will  appoint  a  receiver,  pending  a  suit 
in  the  ecclesiastical  court  to  recall  probate  on  a  case 
of  strong  presumption.  Rutherford  v.  Douglas,  1 
S.  &S.111,  n. 

The  Court  will  not  appoint  a  receiver,  as  between 
mortgagor  and  mortga{;ee,  so  long  as  any  thing  ne- 
msins  due.     Rowe  v.  Wood,  9  J.  &  W.  559.    . 

A  bill  being  filed  by  an  equitable  mortgagee 
•gainst  a  subsequent  equiuble  mortgagee  and  the 
mortgagor,  who  was  out  of  the  jurisdiction,  and  had 
not  appeared,  but  was  sworn  to  be,  by  his  agent,  in 
receipt  of  the  profits  of  the  mortgaged  premises : 
Held,  by  the  Vice  Chancellor,  that  the  Court  will 
not  appoint  a  receiver.  ■    v.  Chadwiek,  4  Law 

J.  Chanc.  67. 

The  grantor  of  an  annuity,  secured  by  an  equitable 
charge  on  certain  lands  which  are  sobiect  to  a  prior 
charge,  goes  to  reside  abroad ;  but,  by  his  agent, 
continues  in  the  receipt  of  the  rents  and  profits ;  the 
Court  on  the  application  of  the  annuitant,  will  ap- 
point a  receiver,  tbough  the  grantor  has  not  appeared 
to  the  suit.     Tat^eld  v.  Jrvim,  2  Kuss.  149. 

Where  a  tenant  in  tail  in  remainder  bad  agreed 
to  pay  a  sum  of  money  after  the  death  and  issue  of 
his  brother,  the  tenant  in  tail  in  possession,  and  bad 
secured  the  money  by  a  mortgage  of  the  estate,  and 
covenanted  to  levy  a  fine  and  suffer  a  recovery  to 
give  effect  to  the  mortgage,  but  on  coming  into  pos- 
session of  the  estate  refused  to  perfonn  his  covenant, 
the  Court  appointed  a  receiver  of  the  rents.  Free  v. 
Hinde,  2  Sim.  7. 

A  receiver  will  not  be  appointed  of  rates  to  be 
assessed  by  commissioners  and  collected  at  a  future 
period.     Vrevary  v.  £am«s,  5  Law  J.  Chanc.  47. 

(B)  Rights,  Ddti^,  and  Liabilities. 

A  receiver  is  sllowed  a  salary  ;  but  if  he  neglect 
his  duty,  then  a  Master  in  Chancery  has  the  power 
to  deprive  him  of  it,  and  also  to  order  him  to  papr 
interest  on  the  amount  of  money  retained  in  his 
hands.  Davjion  v.  Raynes,  2  Law  J.K.B.  186,  s.  c. 
2  Russ.  466. 

The  Court  will  not  empower  a  receiver  to  sue  for 
debts  due  to  the  estate  where  the  proceedings  would 
be  oppressive  to  creditors,  or  it  is  unlikely  that  any 
fruits  would  be  derived  from  it.  Dacie  w.  John, 
M'Clel.  575. 

A  receiver,  who  is  a  solicitor,  will  not  be  per- 
mitted to  bring  actions  as  such  in  the  name  of  the 
trustee  of  the  estate  if  such  trustee  dissents.  Delia 
Cainea  v.  Hayward,  1  M'Clel.  &  Y.  272. 

Digest,  1R22--1828. 


It  is  the  duty  of  the  persons  beneficiaUv  inter- 
ested, and  not  of  the  receiver,  to  make  such  appli- 
cations to  the  Court  as  assy  be  requisite  for  protect- 
ing the  possession.  If  the  possession  of  tenanta 
und^r  the  receiver  is  disturbed,  and  no  application 
is  made  to  the  Court  to  prevent  that  disturbance, 
the  tenant  is  entitled  to  the  costs  of  protecting  his 
own  possession.  Miller  v.  EUdni^  3  Law  J.  Chanc. 
128. 

Where  a  partnership  has  expired  by  effluxion  of 
time,  and  in  a  suit  for  an  account,  &c.  a  receiver  has 
been  appointed  before  decree,  the  Court  will  not 
compel  the  defendant,  the  former  managing  partner, 
to  deliver  up  to  the  receiver,  for  the  purpose  of 
making  out  bills  of  costs,  partnership  books,  and 
accounts,  which  have  remained  in  his  hands,  and 
title  deeds  belonging  to  a  third  party,  which  came 
into  the  possession  of  the  co-partners  as  solicitors, 
such  defendant  offering  the  receiver  free  access 
thereto,  and  to  assist  in  making  out  the  bills.  Dacie 
V.  John,  13  Price,  446,  s.  c.  M'Clel.  206. 

A  receiver,  tbough  he  passes  his  accounts  and 
pays  his  balances  regularly,  is  not  entitled  to  make 
interest,  for  his  own  benefit,  of  monies  which  come 
into  his  hands  in  his  character  of  receiver  during 
the  intervals  between  the  times  of  passing  hia  ac- 
counts.    Shaw  V.  Rhodes,  2  Russ.  .')39. 

(C)  Discharge  op. 

Receiver  allowed  the  costs  of  his  spplication  to  be 
discharged.     Richardson  v.  Ward,  6  Mad.  266. 

(D)  Sureties. 

A  receiver,  who  had  omitted  to  account  regularly, 
became  bankrupt,  being  indebted  to  the  trust- estate 
in  a  large  sum  -,  and,  for  some  time,  no  steps  were 
taken  to  have  his  accounts  duly  passed :  Held,  that 
under  the  particular  circumstances  of  the  case,  his 
sureties  were  not  liable  to  pay  interest  on  the  balance 
found  due  from  him,  though  he  himself,  if  solvent, 
would  have  had  to  pay  such  interest 

Semble — That,  in  general,  the  sureties  of  a  receiver 
are  answerable  for  such  interest,  as  well  as  for  such 
principal,  aa  the  receiver  himself  is  liable  to  pay. 
Dawson  V.  Raynes,  2  Law  J.  K.B.  186,  s.c.  2  Russ. 
466. 

(£)  PaAcncfi. 

A  receiver,  though  prayed  for,  will  not  be  ap- 
pointed at  the  hearing,  unless  a  motion  of  petition 
for  that  purpose  has  been  previously  made  or  pre- 
aented,  and  ordered  to  come  on  at  the  same  time 
with  the  cause.  Coope  v.  Bamiing,  S  Law  J.  Chanc. 
11,  s.  c.  1  S.  &  S.  5S4. 

Upon  a  motion  for  a  receiver,  the. answer  of  one 
defendant,  another  material  defendant  not  having 
answered,  can  be  regarded  only  as  an  affidavit. 
Kershaw  v.  Matthews,  4  Law  J.  Chanc  155,  a.  c.  1 
Russ.  361. 

On  a  motion  that  the  receiver  of  an  infant's 
estate  might  be  directed  to  keep  down  the  interest  of 
two  mortgages  j  the  Court  held,  that  no  order  could 
be  made,  because  it  would  be  an  acknowledgment 
that  the  mortgages  were  due,  until  the  Master  could 
inquire  into  the  circumstances.    Snon,  6  Msd.  9* 
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RECOGNIZANCE.— RECOVERY— (Where  Valid). 


RECOGNIZANCR 
[See  Bail.] 

In  the  Eicliequer,  the  form  of  the  recognizancd 
after  final  judgment,  and  before  the  prisoner  is  charg- 
ed in  execution,  is,  that  they  shall  satisfy  theoon- 
demnation,  or  render  to  the  prison  of  the  Fleet,  on 
or  before  the  4th  day  of  the  next  following  term. 
Bottomley  v.  Mealhunt,  IS  Price,  589,  s.  c.  M*Clel. 
310. 

By  order  of  court,  after  reciting  that  npon  ap])0- 
sals  of  sheriffs  for  the  several  coonties,  cities,  and 
towns  in  England,  upon  the  process  of  this  court, 
issued  out  to  them  for  the  levying  recognizances  for- 
feited and  estreated  into  this  court,  as  well  from 
the  assizes  as  sessions  of  tbe  peace  ;  and  the  said 
sheriiTs  do  seldom  or  never  take  any  of  the  said 
debts  in  charge,  but  do  frequently  nihil  the  same, 
upon  pretence  that  they  cannot  levy  the  same,  by 
reason  of  the  insufficiency  of  the  persons  :  It  is  di- 
rected by  this  Court,  that  the  several  clerks  of  sssize, 
and  justices  of  the  pesce  for  the  several  and  respec- 
tive circuits,  cities,  towns,  and  counties  within  the 
kingdom  of  England,  do  take  care  for  the  future, 
that  good  and  sufficient  persons  to  answer  the  ends 
of  their  respective  recognizances  be  henceforth  had 
and  taken.  And  it  is  also  ordered,  that  all  and  every 
clerk  and  clerks  of  assize,  and  of  the  peace,  and  town 
clerks,  and  their  respective  deputy  or  deputies, 
within  tbe  kingdom  of  England,  do  carefully  observe 
and  perform  the  same  in  all  respects,  as  far  as  they 
are  or  may  be  concerned  therein,  and  do  give  im- 
mediate and  effectual  notice  thereof  to  all  justices  of 
tbe  peace  and  other  persons  concerned  in  the  taking 
of  any  recognizances,  that  they  take  sufficient  secu- 
rity in  the  premises,  with  certain  descriptions  of  the 
persons,  and  their  respective  habitations  and  places 
of  residence,  snd  publish  this  order  in  their  respec- 
tive aasiies  snd  sessions  of  the  peace,  and  otherwise, 
io  that  obedience  may  be  given  thereunto.  And  the 
Surveyor  General  of  the  Green  Wax  of  this  court  is 
hereby  required  from  time  to  time,  as  occasion  shall 
require,  to  see  this  order  sent  out  with  the  process 
of  this  court,  which  issues  to  levy  forfeited  mni  es- 
treated recognizances.  And  tlie  several  sheriffii 
to  whom  such  process  is  or  shsll  be  respectively 
directed,  are  hereby  enjoined  to  deliver  tbt*  order,  or 
a  true  copy  thereof,  to  tbe  respective  clerks  of  assise, 
clerks  of  the  peace,  and  town  clerks,  for  their  re- 
'spective  circuits,  cities,  and  towns,  and  counties,  or 
their  respective  deputies,  in  order  to  have  tiie  same 
observed.    10  Price,  114. 

The  Court  of  Exchequer  has  jurisdiction  to  stay 
process  on  estreated  recognisances,  whenever  a  good 
and  sufficient  reason  be  furnished.  Jn  re  FridUngton, 
9  Price,  658. 

Tbe  S  Geo.  4,  c.  46,  and  4  Geo.  4,  c.  57,  do  not 
control  the  jurisdiction  of  the  Court  of  Exchequer ; 
therefore,  recognizances  estreated  into  that  court 
may  be  discharged,  mitigated,  or  compounded  by 
the  Court,  according  to  the  equity  and  circumstances 
of  the  case.  Ex  parte  Fellow,  M*Clel.  1 1 1,  s.  c.  13 
Price,  299, 

Under  the  4  Geo.  3,  c.  10,  the  Court  will  on 
petition  discharge  a  person  out  of  prison,  who  is  in 
custody,  under  an  estreated  recognisance,  if  the  Court 
think  his  punishment  has  been  severe  enough.  Rex 
r.  Cm-tman,  11  Price,  637. 


Under  the  4  Geo.  4,  c.  10,  or  tba  standing  writ  of 
privy  seal,  the  Court  of  Exchequer  has  no  jurisdic- 
tion over  recognizancea  forfeited  at  Quarter  Sessions, 
whereof  the  yearly  duplicate  or  certificate  required 
by  the  14th  section  of  tbe  3  Geo.  4,  c.  46,  has  been 
delivered  into  court.  Rex  v.  Hawktnt,  1  M 'CloK  fr 
Y.«7. 

The  Court  may  mitigate  a  penalty,  though  they 
refuse  to  discharge  the  recognisance.  In  re  Hooper, 
M'Clel.  578. 

Under  circumstances,  the  Court  refoaed  not  only 
to  discharge  the  recognisance  of  three  persons  bound 
for  the  appearance  of  one  of  them,  the  principal,  at 
the  Quarter  Sessions,  to  answer  a  charge  of  misde- 
meanor, but  even  to  respite  it  geoerslly  till  further 
order.    In  re  Clarke,  11  Price,  730. 


RECORD. 


[See  Amendment,  and  Production  of  Deeds, 
QooKS  AND  Papers.] 

The  Court  will  sometimes  permit  a  raoord  to  ba 
amended  after  a  trial,  upon  payment  of  tha  eoata  of 
the  day.     Draper  v.  Garratt,  1  Law  J.  K.B.  113. 

No  part  of  a  record  will  be  set  aaide  on  motioa. 
Rex  V.  Berbury,  10  Price,  46. 


RECOVERY. 

(A)  Where  Valid. 

(B)  Passing. 

(C)  Amendment. 

(D)  Effect. 


(A)  Where  Valid. 

A  feoffment  under  a  naked  possession,  is  not  suf- 
ficient to  support  a  common  recovery  by  the  tenant 
in  tail  in  remainder.  Taylor  v.  Horde,  1  Ken.  145, 
s.  c.  1  Burr.  60,  s.  e.  Cowp.  689. 

If  the  deeds  to  make  a  tenant  to  the  freehold  be 
executed  by  the  remainder  man  only,  in  the  lifetime 
of  the  tenant  for  life,  and  the  recovery  be  suffered 
with  double  vouchers  after  her  death,  it  is  valid  in 
law.  Doe  d,  Wilmot  v.  Piehenng,  2  Law  J.  K.B.  9, 
s.  c.  3  D.  «c  R.  497. 

The  assignment  of  error  to  reverse  a  eonunon  re- 
covery was,  that  the  vouchee,  who  was  also  tenant 
in  tail,  died  before  judgment  in  the  recovery:  Hdd 
aufficient  to  induce  the  Court  to  reverse  the  eommoa 
recovery.  Sheepshanks  v.  Lucas,  2  Ken.  76,  a.  c.  1 
Burr.  410. 

An  equitable  recovery  is  valid,  though  the  tenant 
to  the  precipe  is  made  by  a  bargain  and  aale  not  en- 
rolled within  due  time.  Smith  v.  Frederick,  1  Rusa. 
174. 

A  testator  devised  an  estate  to  A  for  life,  re- 
mainder in  tail  to  the  son  and  sons  of  the  said  A» 
in  such  shares  as  he  should  by  will  appoint,  whb 
other  remainders  over.  A  had  four  sons,  B,  C,  D 
and  E,  who,  for  the  purpose  of  barring  all  eatatea 
tail,  and  of  extinguiahing  the  power  of  appointment, 
conveyed  the  entirety  of  the  premises  to  G  K  as 
tenant  to  the  pnecipe,for  the  purpoae  of  Buffering  one 
or  more  recoveries,  in  which  A;  B,  C,  D  and  £  abould 
ba  vouched ;  a  recorery  was  auffared  first,  in  which 
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B  tnd  C  w«n  TOQobe«s;  t  second  raeorery  was 
•ftenrarda  luffered,  of  tbe  iame  premiBes  tnd  to  the 
Mme  purpoaea,  in  which  £  was  Touchee ;  a  third 
recovery  was  alao  aufiered,  in  which  D  was  ▼ouebee. 
D,  the  elder,  died  without  eiecuting  any  appoint- 
ment :  upon  objection  to  the  title  to  the  estate,  for 
that  the  last  recoveiy  was  inoperative  to  bar  the 
estate  tail  of  D,  the  previoua  estate  of  tbe  tenant  of 
the  precipe  having  been  taken  out  of  him  by  the 
A>rmer  recoveries  suffered  pursuant  to  the  deeds  of 
lease  and  release,  and  the  declaration  of  uses :  Held, 
that  notwithstanding  the  peculiar  interest  in  the 
entirety  of  these  tenants  in  tsil,  their  respective 
interests  weie  not  affected  by  the  recoveiiea  in  which 
they  were  not  vouched,  and  that  an  estate  of  freehold 
co-eztensive  with  such  unaffected  interests,  remsin* 
ed  in  the  tenant  to  give  validity  to  tbe  last  of  these 
recoveries.  CoUyer  v«  Maum,  5  B«  Mo.  597,  s.  c.  8 
B.  &  B.  685. 

If  one  of  several  vouchees  appear  at  bar,  and  the 
others  by  dedimus,  the  nsme  of  the  former  need  not 
be  inserted  in  the  warrant  of  attorney.  Awbrty^dem,; 
Simmons,  vimch.,  4  Law  J.  C.P.  184. 

If  the  tenant  to  the  precipe  is  confined  by  illness, 
he  may  appear  at  bar  by  an  attorney  duly  oonstitttted 
by  him  for  that  purpose.  Osbontt  plain. ;  Mertdith, 
Uu,;  Hnlork  and  wife,  vouek.,  5  Law  J.  C.P.  SI. 

(B)  Passing. 

Recovery. permitted  to  pass,  notwithstanding  an 
alteration  in  the  caption  of  the  warrants  of  attorney, 
the  affidavit  of  tbe  due  acknowledgment  thereof,  and 
the  notarial  certificate.  Small,  dem,s  Bnmridgi,  ten.; 
Adorns,  vouch,,  1  Bing.  73. 

A  recovery  was  allowed  to  pass,  notwithstanding 
the  words  "  to  gain  or  lose  in  a  plea  of  trespaas," 
were  inserted  in  the  warrant  of  attorney,  instead  of 
the  usual  ezpressions  "  to  gain  or  loae  in  a  plea  of 
land" :  the  word  "  trespass^'  being  rejected  as  sur- 
plusage. Palmer,  dem.;  Meredith,  ten,;  Edding' 
toms,  vouch, ,  2  Law  J.  C.P.8,  a.  c.  1  Bing.  343,  s.  c. 
8  B.  Mo.  339. 

The  Court  will  permit  a  recovery  to  pass,  although 
the  words  "  their  attorney,"  is  omitted  in  the 
warrant  of  attorney  given  by  the  voucher.  Wood, 
dem,;  Aldertey,  fstt.,  1  Law  J.  C.P.  68,  s.  c.  1 
Bing.  213,  s.  c.  8  B.  Mo.  51. 

Where,  in  a  recovery,  the  words  "  Devon  to  wit," 
were  introduced  in  the  margin  of  the  warrant  of 
attorney,  and  in  the  body,  the  premises  were  de- 
scribed as  being  situate  in  the  county  of  tlie  city 
of  £zeter :  Held,  to  be  inunaterial,  as  the  words  in 
the  margin  might  be  considered  as  surplusage. 
Bland,  pUtint. ;  Fairbemk,  ten, ;  Tucker,  vouch.,  5 
Law  J.  C  J*.  13. 

When  tbe  vouchee  executed  the  warrant  of  at- 
torney he  was  sane,  but  before  the  passing  of  the 
recovery  he  became  insane  :  Held,  that  the  recovery 
could  not  pass.     WaUott,  vouch,,  3  Bing.  423. 

The  Court  will  not  allow  a  recovery  to  pass,  if 
the  word  caUeth  to  warranty  be  substituted  for 
voueheih.  Ltnnfy,  vouch,,  5  Law  J.  C.P.  95,  s.  o. 
4  Bing.  101. 

If  two  of  the  commissioners  named  in  the  dedi- 
mus, and  before  whom  tbe  acknowledgment  was 
taken,  be  the  attomies  for  the  vouchees,  the  Court 
will  not  allow  the  recovery  to  pass.  Connop,  dem» ; 
Lenneard,  tern,,  1  lisw  J.  C.P.  1  IKt,  s.  c.  8  B.  Mo.  S74. 


Where  ■  the  vouchees  of  a  recovery  lived  in 
GttsrnfSj^,  and  the  acknowledgment  was  taken  before 
the  commissioners  at  Guernsey,  who  had  neglected 
to  indorse  their  names  on  the  dedimus :  The  Court 
refused  to  permit  the  recovery  to  pass,  and  ordered 
the  documents  to  be  returned  to  the  commissioners 
for  their  indorsement.  Watte,  dem,;  Milne,  tern, ; 
Piekford,  vouch,,  6  B.  Mo.  63. 

The  Court  refused  to  allow  the  tenant's  appear- 
ance to  be  recorded,  where  the  dedimus  described 
the  vouchee  as  a  commoner,  and  the  acknowledg* 
ment  was  signed  as  if  by  a  peer.  Tatten,  dem, ; 
Grey,  vouch.,  2  Bing.  313. 

The  completion  of  a  recotery  nunc  pro  tunc,  will 
be  directed  where  it  has  been  delayed  in  consequence 
of  one  of  the  vouchees  being  absent  from  the  conn  try. 
Carr,  pi, ;  Phillip,  dem, ;  Evani,  vouch,,  5  B.  BCo. 
557. 

A  motion  may  be  made  on  the  last  day  of  term, 
that  a  tenant's  appearance  at  bar  may  be  recorded. 
Anon,  1  Law  J.  CJP.  XX4, 

(C)  Amendment. 

It  is  essential,  in  support  of  a  motion  to  amend  a 
fine  or  recovery,  that  an  affidavit,  suting  that  tbe 
possession  has  followed  tbe  fine  or  recovery,  should 
be  produced.  Bitgood,  dem,;  Brtdon,  tew.;  Jvee, 
vouch,,  6  B.  Mo.  359. 

Words  misplaced  in  a  recovery,  ordered  to  be 
inserted  in  their  appropriate  places.  Anon,  1  Law 
J.  C.P.  114. 

The  exemplification  of  a  recovery  may  be  amended 
by  transposing  the  words  an  inbound  common,  from 
a  line  where  they  had  been  inadvertently  inserted, 
to  their  appropriate  place,  they  having  no  meaning 
without  such  transposition  to  effectuate  tbe  intention 
of  the  parties.  WilliMford,  pU;  Fairbank,  ten,  ;  Gilt, 
vouch,,  8  B.  Mo.  334. 
.  A  recovery  will  be  allowed  to  be  amended,  where, 
by  mistake,  the  name  of  tbe  vouchee  is  inserted  iu 
tlie  precipe,  instead  of  the  name  of  the  tenant.  Cex, 
dem,f  Pf ice,  ten,;  Gill,voueh,,  1  Bing.  33. 

A  recovery  cannot  be  amended  by  a  transposi- 
tion of  the  names  of  the  demandant  and  tenant, 
without  the  other  instruments  connected  with  ibc 
recovery  be  produced.  iiUen,  dem. ;  Hexley,  tett. ; 
Mattey,  vouch,,  6  B.  Mo.  46. 

An  amendment  in  a  recovery  was  allowed  by 
changing  the  demandant's  name,  although  there  wus 
no  affidavit  of  intention  or  identity  of  the  party 
or  premises.  Bird,  Dem, ;  Qailter,  ten, ;  Tindai, 
vouch,,  8  Taunt,  556. 

That  which  is  the  deed  of  a  party,  will  not  be 
altered  by  the  Court.  Therefore,  where  a  vouchee 
in  a  recovery  had  signed  his  name  to  the  deed,  in 
order  to  make  a  tenant  to  the  pnscipe,  the  Court  re- 
fused to  allow  an  amendment,  by  the  insertion  of  an 
additional  baptismal  name.  Shaw,  dem,';  Speuce, 
ten, ;  Hunt,  vouch,,  8  Taunt.  645. 

The  Court  will  not  amend  a  recovery  by  adding 
to  the  description  where  the  description  is  alroady 
suffioient  to  pass  the  lands.  Howman,  dem, ;  Orchard, 
ten, ;  Barney,  vouch.,  8  Taunt.  683. 

In  a  deed  to  lead  the  uses,  the  premises  were  de- 
scribed as  "  tbe  advowson  and  right  of  patronage  of 
the  rectory  of  A,  and  tithes  thereto  belonging ;'' 
and  in  the  recovery,  as  '•  the  rectory  and  tithes,  to- 
gether with  the  odvowson  of  A  :*'  Held,  that  the  de- 
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scti^on  i&  cb«  ncorery  ww  rafficieat;  tnd  tbe 
Coart  fefufted  to  attend  it  to  make  it  oonfonmMeto 
tbe  deed.  Doumet,  dem, ;  Dcwnett  ten,,  6  Law  J.C.P.  1 . 

An  amendmeiit  in  a  recorery,  cannot  be  allowed 
by  inoieasing  the  quantity  of  land,  if  the  deed  to 
lead  the  usee  contains  aufficient  terms  to  shew  that 
it  was  intended  to  pass,  and  it  is  unnecessary  to  in- 
sert tbe  exact  admeasurement  in  tbe  deed.  Maryatt, 
dtm. ;  Elmort,  ten. ;  Shard,  vouch.,  6  B.  Mo.  50. 

To  authorise  the  insertion  of  additional  premises 
in  a  recoTery,  there  should  be  specific  proof  of  the 
intention  of  tbe  parties  that  they  were  to  be  included, 
althoneb  there  may  be  general  words  in  the  deed  to 
lead  uie  uses  of  such  recovery.  Kieholts,  dem.; 
,  ten, ;  Harri$,  vouch,,  t  Lew  J.  C.P.  68. 

The  Court  will  not  allow  a  recorery  to  be  amended 
by  increasing  the  number  of  acres  of  land,  unless  it 
appear  clear  from  tbe  deed  to  lead  the  uses,  that  the 
whole  of  the  estate  was  intended  to  pass  by  the  re- 
coTery.  Adamg,  pL;  Kinder Uy,  tmi,;  SoutheoH^, 
vouch.,  5  Law  J.  C.P.  17.      % 

Where,  in  a  deed  to  make  the  tenant  to  the  pre- 
cipe, lands  were  conveyed  by  the  description  of  a 
fiftrm  generally,  wtthont  particularising  the  quantity 
or  quality  of  the  land,  and  the  recovery  was  of  50 
acres  only  ;  tbe  Court  increased  tbe  quantity  to  70 
acres,  the  farm,  on  a  late  admeasurement,  appearing 
to  contain  that  number.  Battithall,  pLf  Cmnn,v&uch,t 
S  Law  J.  C.P.  1,  s.  c.  9  B.  Mo.  740. 

A  recovery  cannot  be  amended  by  inserting  part 
of  the  premises  named  in  the  deed  to  lead  the  uses, 
whieh  had  been  omitted  in  the  copy  of  the  praecipe. 
Oddie,  dem,;  Foiter,  ten,,  S  Bing.  446. 

The  Court  permitted  a  recovery  of  land  to  be 
ameittded  by  the  insertions  of  meadow  and  pasturt, 
Frieker,  dem. ;  Farbank,  ten. ;  Bhhop,  vouch,  1  Bing. 
8S,  s.  c.  8  B.  Mo.  S59. 

The  Court  will  not  smend  by  adding  the  word 
"  meadow."  Cooke,  dem. ;  Yates,  vouch,,  &  Law  J. 
C.P.  91,s.  c.  4Bing.  9a 

A  recovery  may  be  amended  by  adding  the  word 
"woodlands."  Brackenburghj  dem.  g  TattoHf  voueh,, 
5  Law  J.  C.P.  108. 

The  Court  will  permit  a  recovery  to  be  amended 
by  the  insertion  of  a  "  fee  farm  rent."  Times,  dem, ; 
Meredith,  ten.;   Edwards,  vouch,,  5  B.  Mo.  474. 

Premises  in  a  recovery  which  had  been  suffered 
1759,  were  described  as  consisting  of  a  **  mill. 
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lands,  and  hereditaments,  in  the  parish  of  M."  By 
a  deed  of  bargain  and  sale  in  1771,  **  all  the  tithes 
and  hereditaments,  except  in  M,  were  conveyed," 
which,  it  was  stated,  were  comprised  in  tbe  recovery 
of  1759,  and  were  accordingly  omitted  in  the  latter : 
Held,  under  the  first  recovery,  that  such  tithes  did 
not  pass  ;  but  as  it  appeared  that  the  tithes  of  all 
the  vouchee's  esutes  were  intended  to  pass  by  the 
latter,  extept  those  which  were  supposed  to  have 
been  included  in  the  first:  Held  also,  that  the  latter 
might  be  amended  by  inserting  the  '*  tithes  in  M." 
Ward,  dem. ;  Palmer,  ten. ;  Earl  t4 Coventry, vouch., 
6  B.  Mo.  t84u 

The  Court  permitted  a  recovery  to  be  amended,  by 
inaerting  the  words  "  sdvowson  of  the  ehnrch,"  in- 
stead of  the  wcwd  "rectory."  C«»r»,  dem. ;  Spragg, 
ten.;  Blackburn  and  wife,  vouch,,  8  Taunt.  338. 

Tbe  Court  will  pennit  a  recovery  to  be  amended 
by  substitntittg  "  an  advowson  "  for  "  a  rectory,"  if 
ii-appetrs,  by  the  deed  to  lead  the  uses,  that  tbe 


former  was  intended  to  pass.  H*lbr,  dem, ;  WaeUey, 
ten. ;  Palmer,  vouch,,  6  B.  Mo.  55. 

An  smendment,  by  inserting  the  word  "  advow- 
son," cannot  be  made  in  a  recovery  whieb  has  been 
suffered  seventy  yean  ago,  notwithstanding  it  was 
omitted  by  mistake,  and  bad  formed  pan  of  the  estnta 
since  tbe  recovery  was  suAsred,  unices  an  affidavit 
be  produced,  shewing  how  tbe  presentations  had 
gone  from  that  time  to  the  application  for  tbe  amend- 
ment. Colehugh,  dem,;  Pred,  ten, ;  Savage,  vonek; 
7  B.  Mo.  S68. 

The  amendment  of  i  recovery,  by  inserting  the 
word  "  advowson,"  will  not  be  suffiBred  in  tlw  •b* 
senoe  of  an  affidavit  of  presentation.  Holmes,  dem,  $ 
Seton,  ten.;  Fattman,  vouch,,  3  Bing.  176,  a.  c.  10 
B.  Mo.  58.9. 

A  recovery  may  be  amended  by  inserting  the 
word  **  advowaou  before  "  vicarage,"  it  appearing 
that  the  promises  were  described  as  the  "  advowaoa 
of  a  vicarage,"  in  tbe  deed  to  lead  the  uaee ;  which 
hating  been  lost,  the  officer  read  tbe  description  of 
the  premises  from  tbe  enrolment  of  such  deed.  King, 
dem. ;  Shepherd,  ten. ;  Jejfries,  vouch.,  3  Law  J.  C.r. 
lSl,s.c.  10  B.  Mo.  f51. 

A  recovery  may  be  amended  by  inserting  the 
words  *'  the  advowaon  of,"  before  those  of  "  the 
rectory  of  the  church  of  H,"  on  an  affidavit,  stating 
that  there  bad  been  no  vacancy  aince  the  recovery 
was  suffered,  and  tbst  tbe  chureh  was  now  full. 
Chambers,  pi, ;  Blake,  ten.  t  Bampfylde,  vouch.,  7  B. 
Mo.  586. 

Tbe  Court  permitted  a  recovery  to  be  amended, 
when  the  premises  were  deserilied  as  sitoate  "  in 
the  parish  of  A,  in  the  city  of  B,  and  in  the  parish 
of  C,  in  the  county  of  the  same  city,  and  made  con- 
sistent with  the  deed  to  lead  the  uses ;  although  they 
were  described  in  the  exemplification  of  the  raeoveiT, 
as  being  sitoate  in  '*  the  parishes  of  A  and  C,  in  the 
city  of  B."  Biij^oed,  dem, ;  Bruton,  ten. ;  iesr,  vomch,, 
6  B.  Mo.  959. 

Lands  having  been  described  in  a  recovery,  and 
in  the  deed  to  lead  tbe  uses  thereof,  as  in  the  pariah 
of  A ;  whereas  there  wss,  in  fact,  no  such  parish ; 
but  A  was  a  township  in  the  pariah  of  K :  Amend- 
ment allowed,  by  the  addition  of  the  name  of  oaeh 
parish,  Kinderley,  dem, ;  Graham,  ten. ;  Ogle,  nwdL, 
4  Law  J.  C.P.  103. 

A  farm,  intended  to  be  comprised  in  a  reooverv, 
lay  partly  in  one  pariah  and  partly  in  another.  In 
the  recovery  only  one  parish  was  named. 

An  amendment,  by  inserting  tbe  name  of  an  ad- 
ditional parish,  was  refused,  the  deed  oontaining  no 
express  words  to  authorise  such  asaendment,  alihongh 
there  was  strong  evidence  to  shew  that  the  whole  of 
the  lands  were  intended  to  be  incliaded.  Lord  El' 
Uatt,  vouch.,  t  Law  J.  C.P.  64,  s.  o.  1  Bing.  4«5. 
8.  c.  8  B.  Mo.  521. 

A  recovery  may  be  amended  by  inaerting  a  pariah, 
although  it  vras  omitted  byname  in  the  deed  to  lead 
the  nses^  which  embraced  two  parishes  only,  or 
dsewhere  in  the  coontj  where  die  premisss  were 
situated.  Bngers,  dam. ;  Whita^  ten. ;  Lloyd ^  vemA., 
3  Law  J.  C.P.  51,  s.  c.  9  B.  Mo.  740. 

The  amendment  of  a  neoveiy  nmy  be  mads  by 
inserting  a  pariah  not  named  in  the  deed  to  lead  the 
uses,  the  lands  intended  to  pass  having  been  speci- 
fied therein  as  to  the  number  of  acres,  sn  well  as  tbe 
namea  of  tbe  vendor  and  oooupier,  at  tbe  tiaae  tbe 
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nooTeiy  WM  Bttffiirad.  Woodytr,  (m.;  NiehoUi, 
vtuelu,  9  B.  Mo.  195. 

A  reeovery  may  be  amended  by  altering  the  name 
of  a  pariah,  althoagb  it  wae  emmeooaly  described  in 
the  deed  to  lead  the  uaea.  Banmutlette,  dmm. ;  Daw* 
ion,  Uh,  ;  Kingvutn,  wmeh*,  5  Law  J,  C.P.  51* 

What  endence  sufficient  to  justify  the  alteration 
of  a  pariah  in  a  recovery,  where  a  wrong  parish 
waa  inserted  in  the  deed  to  lead  the  uses.  An&m.  9 
Biog.  93. 

In  a  recovery,  the  Court  reinsed  to  allow  the 
original  writ  and  proceedings  to  be  emended  by  the 
•ubstittttion  of  one  eouoty  for  another;  notwith- 
standing an  affidavit  that  the  premises  were  situate 
in  tbe  county  intended  to  be  inserted,  and  that  the 
parties  had  no  property  whatever  in  that  mentioned. 
DolU^,  dem.  ;  Riee,  ten, ;  'Etuton,  vouch,,  6  Law 
J.  C.P.  47,  B.  c.  4  Bin^.  426,  s.  c.  1  M.  &  P.  178. 

If  a  colony  in  a  foreign  state  be  styled  u  an  is- 
land in  a  recovery,  and  tbe  error  be  ascertained  and 
altered  by  a  person  in  thst  colony,  the  Court  will 
suffer  the  recovery  to  pass.  Baylty,  dem. ;  Brem" 
ridge,  ten. ;  Adams,  vouch.,  7  B.  Mo.  37S. 

A  writ  of  summons  in  a  recovery  may  be  altered 
in  the  return,  if  there  be  several  vouchees  residing 
in  different  counties,  and  one  of  them  cannot  sign 
until  after  the  former  return.  Bramwell,  dem.,* 
Winter,  ten.g  Osborne,  vouch,,  7  B.  Mo.  269. 

A  praecipe  at  the  head  of  a  warrant  of  attorney  in 
a  recovery,  may  be  amended,  by  substituting  the 
word  "  dove-houses "  for  "  dwelling-houses." 
Goold,  dem, ;  Stoeker,  ten, ;  Coilard,  vouch.,  S  Law 
J.  C.P.  206. 

The  acknowledgment  of  the  first  vouchee  in  a 
recovery  having  been  taken  at  Calcutta  on  the  11th 
of  January  1827 ;  and  the  commissioners  in  the 
dedimus  potestalem,  having  omitted  to  indorse  the 
nsoal  retnm  thereon  ;  and  the  word  *'  sixteenth  " 
having,  in  the  jurat  of  the  affidavit  of  the  commis- 
sioners, of  the  due  acknowledgment  of  the  first 
voachee,  been  written  on  erasure ;  and  the  aecond 
vouchee,  who  was  only  tenant  for  life,  having  died 
on  the  5tb  of  February  1827.  before  the  proper 
number  of  returns  to  the  writi  of  summons :  The 
Court  allowed  the  returns  to  be  abridged.  Still, 
dem,;  Raymond,  ten, ;  Law,  iMm«/i.,  6  Law  J.  C.P. 
46,  8.  c.  4  Bing.  425,  a.  c.  1  M.  &  P.  1S6. 

(D)  Effect. 

By  indentures  of  lease  and  relesse,  of  June  1750, 
made  between  H  R  and  D  hia  wife,  M  H  and  C  R 
of  the  first  part,  J  S  and  J  £  of  the  second  pert,  and 
R  W  and  O  H  of  the  third  part,  and  by  a  recovery 
sufiered  in  pursuance  thereof,  certain  meisuages  and 
lands  of  H  R  and  D  his  wife,  M  R  and  C  R  were 
limited  to  the  use  of  such  persons  as  they  should 
jointly  appoint,  and,  in  default  of  such  appointment, 
to  the  use  of  such  persons  as  H  R  and  D  his  wife, 
and  M  R  (in  case  they  should  all  survive  C  R) 
should  appoint;  and  until  such  appointment,  as 
to  paru  of  the  esUte,  to  the  use  of  C  R  for  life, 
and  as  to  the  reaidne,  to  the  use  of  Mich  persons  as 
H  R  should  appoint,  and  for  deAwilt  of,  and  until 
such  sppointment,  to  H  R  in  fee  :  and  by  inden- 
tures  of  lease  and  release,  of  October  1751,  the  re- 
leaae  made  between  R  W  the  elder,  and  R  W  the 
younger,  of  the  fint,  H  R  and  D  his  vrife,  M  R  and 
C  R  of  the  second,  and  W  M,  J  L,  R  W,  (of  G) 


and  P  W,  of  the  third  part,— after  settling  divers 
messuages  to  R  W  the  elder,  and  R  W  the  younger, 
to  the  uses  therein  mentioned :  It  was  witnessed,  that 
in  oonsideretion  of  a  marriage  intended  to  be  had 
between  R  W  the  younger  and  M  R,  and  for  set- 
tling the  messuages  to  the  uses  therein  expressed, 
H  R  and  D  bis  wife,  M  R  aod  C  R  granted,  har- 
gained,  sold,  released,  and  confirmed,  directed, 
limited,  and  appointed,  unto  W  M,  J  L,  R  W,  (of 
G)  and  P  W,  in  their  actual  possession,  the  several 
messusges  comprised  in  the  indentures  of  June 
1750,  and  all  other  messuages  whereof  H  R  was 
then  seissd  of  any  estate,  and  all  the  estate,  right, 
and  title  of  H  R  and  D  his  wife,  M  R  aod  C  R,  ttf 
hold  the  same  to  W  M,  J  L,  R  W,  (of  G)  and 
P  W,  to  the  same  naes,  until  tbe  marriage  as  be- 
fore ;  and  after  the  marriage,  as  to  psrt  of  the 
estate,  to  the  use  of  H  R  and  D  his  wife,  for  life, 
and  aa  to  the  other  part,  to  the  use  of  H  R  for  life, 
and  aa  to  the  lands  limited  to  C  R  for  life  by  the 
deed  of  1750,  to  her  use  for  life,  remainder  to  the 
useofWM,  JL.  R  W,(ofG)  and  PW,  intrust 
to  preserve  contingent  uses  during  the  lives  of  H  R 
and  D  his  wife,  and  C  R,  remainder  of  the  said 
limited  estates,  and  all  other  the  estates,  to  the  use 
of  R  W  the  younger  and  his  intended  wife,  and  the 
survivor  for  life,  remainder  to  W  M,  J  L,  R  W  (of 
G)  and  P  W,  to  preserve  contingent  remainders ; 
remainder  to-  their  use  for  500  years,  and  after  the 
determination  of  that  term,  remainder  to  the  first 
son  of  the  msrriage  in  tail ;  and  it  was  declared,  that 
aa  well  the  said  term  of  500  yean,  as  another  like 
term  thereby  created,  should  he  held  upon  trust,  to 
nise  portions  for  younger  children  ;•— and  then  fal- 
lowed covenanta  by  H  R  and  D  his  wife,  M  R  and 
C  R,  for  title ;  that  the  measuages  were  free  from 
iaeumbrenees,  and  also  a  covenant  for  Author  as- 
surance :  Held,  that  under  the  indentures  of  1750 
and  the  recovery  suffered  in  pureuance  thereof,  and 
the  indentures  of  1751,  the  legal  fea  of  such  of  the 
estates  comprised  in  the  fint  mentioned  indentures 
as  were  settled  and  assured  by  the  last,  did  not  vest 
in  W  M.  J  L,  R  W,  (of  G)  and  P  W.  Wynne  v. 
Griffithe,  4  Law  J.  K.B.  130,  s.  c.  5  B.  &  C.  923, 
s.  o.  8  D.  Ac  R.  470,  s.  c.  3  Bing.  179,  s.  e.  10  B. 
Mo.  592. 

A  tenant  in  tail,  subject  to  an  ouUtanding  term, 
in  contemplation  of  a  reoovery,  hy  deed,  in  con- 
aideration  of  10«.,  granted,  bai^^ained,  and  s<^d  the 
premises,  and  the  reversion,  &cc.  thereof  to  A  and 
B,  their  hein  and  assigns ;  to  hold  to  them,  to  tbe 
use  of  A,  that  he  might  become  tenant  of  the  free- 
hold, in  order  to  suffer  a  recovery.  The  deed  was 
afterwarda  enrolled  aa  a  bargain  and  sale :  The 
Court  held,  that,  although  it  contained  words  of 
bargain  and  aale,  and  had  been  enrolled,  it  operated 
as  a  g^rant  of  the  reveraion  to  A  and  B  ;  and  that  A 
became  solely  seised  of  tbe  premises,  so  aa  to  be  a 
good  tenant  of  the  freehold  of  the  entirety  for  die 
purposs  of  suffering  a  recovery.  Haggentan  v. 
Hanhury,  4  Law  J.  K.B.  269,  s.  c.  5  B.  &  C  101, 
s.  o.  7  D.  &  R.  723. 

Lands  being  settled  by  H  upon  the  sons  of  R 
socosssively  in  tail  male,  with  diven  remaindera 
over,  and  the  ultimate  reveraion  to  H  and  his  heira, 
H  is  attainted  of  high  tresson,  and  afterwards  B 
the  issue  in  tail,  being  in  poassssioo  under  thelimi- 
tatiqpis  of  tbe  settlement,  snffen  a  recovery.    Who- 
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tber  it  is  effiMtml  to  b«r  the  tw^num  rmM  in  the 
crown  by  the  attunder — fiiirrt.  BUu  ▼•  Omr' 
morris,  S  Bligb.  60. 

Meadow  will  pata  in  a  recovery  under  the  word 
"land."  Cooke, dem.f  Yatu,voudi.,5LkwJ,C.F. 
91,  8.  c  4  Biog.  90. 


REGISTRY. 

If  two  deeds  be  executed,  bearing  differeut  dates, 
that  wbicb  is  first  registered,  even  with  notice  of 
the  other  deed,  has  priority  both  in  law  and  equiQr, 
although  it  be  posterior  in  date  and  execution. 

On  points  in  which  the  two  deeds  srs  inconsis- 
tent, the  deed  last  registered  is  personally  binding 
on  the  parties  who  execute ;  and  tbe  lands  and  pro- 
perty  comprised  in  the  deed  first  registered,  are  also 
bound,  alter  satisfying  the  trusts  of  the  first,  by  the 
contracts  and  trusts  of  the  deed  last  registered. 
McNeill  r.  CahUl,  S  Bligh,  tsa 


RELATIONS. 

Those  persons  only  who  are  entitled  aeoording  to 
the  Statute  of  Distributions,  are  comprehended 
under  tbe  term  relatioiu.  Wright  ▼.  Atkyns,  1 
Turn.  161. 


RELEASE. 


[See  Receipt.] 

A  release  to  one  of  several  joint  acceptors,  dis»> 
chsrges  sU.  Rex  v.  BayUy,  1  C.  &  P.  4S5.  [Little* 
dale] 

A  parol  release  will  not  discharge  an  annuity  deed. 
Cttpil  V.  JaektoH,  M'Clel  495. 

When  a  co-plaintiff  releases  tbe  defendant,  the 
Court  will  not  interfere,  unless  it  is  quite  clear  that 
he  has  only  a  mere  naked  trust  fVelU  v.  Guthor- 
«/g«,  lUw  J.  K.B.248. 

In  the  absence  of  fraud,  the  Court  will  not  set 
aside  a  release  given  by  one  of  several  plaintiflb  to 
a  defendant,  after  action  brought  Furnival  r. 
WiitoH,  7  B.  Mo.  356.  [See  Jtfanntii^  v.  Cox,  1  Law 
J,  C.P.  36.] 

The  Court  will  not  relieve  against  relesses,  afVer 
a  possession  in  pursuance  of  them  for  thirty  years. 
Hichenboiham  v.  Ould,  S  Ken.  9t,  Chanc. 

A  general  release  given  by  a  trustee,  in  fraud 
of  bis  trust,  is  void  ;  therefore,  where  an  action  bad 
been  brought  in  his  nsme  for  the  benefit  of  the 
eeuui  que  tru$t,  the  Court  ordered  s  relesae  of  the 
action,  executed  and  delivered  by  the  trustee,  to  be 
delivered  up  to  be  cancelled.  Manning  v.  Cox,  1 
Law  J.  C.P.  36,  a.  c.  7  B.  Mo.  617. 

A  plea  of  release,  if  the  consideration  be  im- 
peached, must  contain  averments,  supported  fully 
by  an  answer,  covering  tbe  grounds  upon  which  tbe 
considerstion  is  impugned,  and  cannot  extend  to  a 
diaeovery  of  tbe  consideration.  Parker  v.  Aieoek, 
1  Y.  &  J.  432. 

If,  in  an  action  of  covenant  for  arrears  of  an  an- 
nuity, the  defendant  plead  a  release,  lost  by  time 
and  accident,  and,  to  induce  the  jury  to  presume  a 
release,  shew  that  tbe  annuity  was  not  paid  for 
seventeen  yean,  and  that  the  plaintiff  had  borrowed 


money  of  the  grantor  of  the  anniuty',  and  ragnlaiiy 
paid  him  intereat,  without  setting  off  tbe  annoi^  : 
Tbe  jury  ought  not  to  find  for  the  defendant,  unless 
they  are  satisfied  that  there  is  fair  ground  for  sup- 
posing, that,  at  some  psrticniar  period  during  the 
seventeen  yeera,  tbe  plaintiff  aetuatly  execated  a 
release  of  the  annuity ;  and,  to  rebut  tbe  presump- 
tion of  such  a  release,  the  jucy  may  look  at  the 
situation  of  the  parties,  snd  tske  into  tbeir'OOttsido- 
ration  the  circumstances  of  the  plaintiff  being  a  near 
relative  of  the  grantor  of  tlie  annuity  ;  having  large 
expectations  from  him,  and  of  the  grantor  being  a 
twj  old  man,  peremptory  with  his  relativea,  and 
very  attentive  to  his  pecuniary  eonoens.  Bigg  v. 
RcberU,  3  C.  &P.  43.  [Tenterden] 


RELIGION. 

[See  Indictment  and  Unitarian.] 


REMAINDER. 

[See  Devise.] 

Where  a  legatee  for  life  dies  before  his  teststor, 
tbe  remsinder  still  retains  its  imioediste  effect,  and 
a  power  of  appointment  being  first  given  to  the 
legatee  for  life,  makes  no  difference.  ChatteriM  v. 
Young,  6  Mad.  30. 

To  support  a  contingent  remainder  in  trustees, 
they  must  have  a  right  of  entry,  and  not  merely  a 
right  of  action.  Dariti  v.  BnA,  1  M*Clel.  &  Y.  88. 


RENT-CHARGE. 

[See  Limitations,  Statute  op.] 

Rent-charges,  when  small,  are  sabjecta  of  com* 
pensatiouas  incidents  of  tenure.  E$daiU  y.  Stefken' 
mm,  1  S.  &  S.  lit. 

The  same  rules  ss  apply  to  the  reeoveiy  of  the 
corpus  of  a  rant*charge  extend  to  tbe  aireara.  Cvpic 
V.  Jaehon,  M'Clel.  495. 

In  the  simple  esse  of  a  rent-cbaige  upon  lands  in 
Ireland,  it  is  payable  in  Ireland,  and  m  Irish  cur- 
rency. 

Where  the  words  are,  "  to  giant  a  rent-charge  of 
3000/.  Iswful  monev  of  Great  Britain,"  the  Court 
presumes  sn  intent  nom  domicile  and  other  circum- 
stances. 

The  rules  of  law  arising  out  of  the  efiect  of  .the 
Ux  toei  eontraetut,  or  that  the  money  is  to  be  paid  as 
a  rant-charge  issuing  out  of  Isnds  in  cases  where  no 
provision  is  made  by  the  deed  or  instrument  of 
contnct,  are  inapplicable  to  a  case  where  the  instru- 
ment itself  furaisbes  tbe  means  of  interpretatioo. 
Lanadowne  v.  Lantdomno,  t  Bligb,  88. 


REPLEVIN. 

(A)  Bond  AND  SoftBTiBS. 

(B)  Removal  PROM  iNremoa  CoDftT. 

(C)  Pleadinos. 
(a)  Deeiaration. 

.  {b}  Avowrieeand  Ct^naaneet. 
(e)  PUo9. 
(d)  Replieaiien, 
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(D)  Btidbnce. 

(E)  Verdict  and  Damages. 
(F>  Judgment. 

(G)  Costs. 

(A)  Bond  and  Sorbties. 

A  rent-cbsrge  is  wicbiu  the  SSrd  seotion  of  the  11 
Geo.  S,  c.  19,  and  the  sheriff  is  aatborised  to  take 
a  replerin  bond  under  a  dittreas  for  sacb  rent ',  and 
where  a  clause  is  inserted  in  the  condition,  to  in- 
demnify the  sheriff  and  his  officers  from  all  costs, 
damages  and  expenses,  which  they  might  he  pat  to 
hy  reason  of  the  replevin,  or  teaching  any  matter  or 
thing  relating  thereto,  it  does  not  vitiate  the  bond, 
or  render  it  void,  as  having  exceeded  the  terms  con- 
tained in  that  statute.  Short  v.  Hubbard,  S  Law 
J.  C.P.  35,  s.  0.  9  Bing.  349.  s.  c.  10  B.  Mo.  107. 

A  replevin  bond,  though  not  in  every  respect 
consistent  with  the  1 1  Geo.  3,  c.  19,  is  good.  As, 
where  the  sheriff  took  such  a  bond  conditioned  to 
prosecute  the  action  with  effect,  and  to  indemnify 
the  sheriff ;  but  there  was  no  proviso  that  the  suit 
should  be  prosecuted  without  deiay :  It  was  holden 
good.     Dunbar  v.  Dunn,  10  Price,  .54. 

Whether  the  sheriff's  warrant  to  replevy  can  be 
directed  to  and  executed  by  an  infant— ^ucre.  Cuck' 
son  V.  Winter,  6  Law  J.  K.B.  309. 

Where  one  of  the  sureties  in  a  replevin  bond  is  a 
material  witness  in  the  cause,  the  Court  will  grant  a 
rule  for  substitotinjir  another  surety  in  this  place. 
Bailey  v.  Bailey,  1  Law  J.  C.P.9,  s.  c.  1  Bing.  9t, 
8.  c.  7  B.  Mo.  439. 

A  tenant,  upon  haviug  a  distress  put  on  his  pre- 
mises, replevied  his  goods.  A  replevin  bond  was 
entered  into,  and  the  usual  steps  taken  to  try  the 
cause.  Before  the  trial,  an  agreement  was  made  to 
stsy  proceedings,  and  for  the  payment  of  the  rent 
on  A  given  day,  and  that  the  replevin  bond  should 
remain  as  a  securi^.  An  action  may  be  maintained 
against  the  surety  m  the  bond,  becanae  the  suit  has 
not  been  prosecuted  with  effect  Hallett  v.  Mount* 
Stephen,  1  Law  J.  K.B.  76.  s.  c.  2  D.  &  R.  343. 

The  replevin  bond  is  forfeited,  if  the  plsintiff 
does  not  prosecute  his  suit  with  effect,  that  is  with 
final  Bucoeas ;  and  the  distrainor  may  therefore  pro- 
ceed upon  the  replevin  bond  merely  upon  his  ob- 
taining judgment  ;  and  without  suing  out  a  writ  of 
retomo  habendo*  The  distrainor  does  not  waive  his 
remedy  at  common  law,  or  his  right  to  proceed  on 
the  replevin  bond,  by  proceeding  to  execution  under 
the  statute  17  Car.  2,  c.7,  the  object  of  which  was 
to  give  him  an  additional  remedy.  The  sheriff  is 
liable  to  an  action  on  the  case,  for  losing  the  replevin 
bond.  Perreau  v.  Sevan,  4  Law  J.  K.B.  177,  s.  c. 
*6  B.  &  C.  f85,  s.  0.  7  D.  &  R.  72. 

In  replevin,  the  plaintiff  took  no  proceedings  for 
more  than  a  year  and  a  half  after  entering  his  plaint. 
The  plaint  was  not  nonprossed.  The  sheriff  as- 
signed the  bond,  and  the  assignee  sued  on  it :  Held, 
that  the  condition  to  prosecute  the  suit  without  de- 
lay, was  not  performed.  Axford  v.  Perrett,  6  Law  J. 
C.P.  116,  B.  c.  4  Bing.  586,  s.  c.  1  M.  &  P.  470. 

The  liability  of  sureties  in  a  replevin  bond,  is 
limited  to  the  amount  of  the  rent  m  arrear  at  the 
time  of  the  distress,  and  costs ;  and  they  are  not 
liable  for  subsequent  rent :  and  therefore,  where,  on 
the  trial  of  an  action  of  leplevin,  a  verdict  was  taken. 


by  agreement  between  the  plaintiff  in  an  action  and 
the  avowant,  for  the  penalty  of  tlie  bond,  subject  to 
a  reference,  not  only  as  to  the  amount  of  the  rent 
due  at  the  time  of  the  distress,  but  of  the  rent  then 
due,  and  also  of  certain  penal  rants,  (the  sureties 
being  no  parties  to  such  agreement.)  and  the  arbi- 
trator awarded  damagea  to  the  full  amount  of  the 
penalty  of  the  bond ;  the  Court  held  that  the  sureties 
were  entitled  to  be  relieved  from  the  bond,  it  appear- 
ing that  the  rent  originally  distrained  for  had  been 
fully  paid  before  the  trial  of  the  replevin.  Ward  v. 
Henley,  1  Y.  &  J.  f  85. 

A  reference  to  arbitration,  made  by  the  parties  in 
a  replevin  suit  without  the  consent  of  the  sureties 
in  the  replevin-bond,  discharges  the  latter.  Archer 
V.  Hale,  6  Law  J.  C.P.  79,  s.  c.  4  Bing.  464,  s.  o. 
1  H.  &  P.  f85. 

After  a  recovery  against  a  sheriff  for  taking  in* 
sufficient  sureties  in  a  replevin  bond,  he  brought  sn 
action  against  his  clerk  in  replevin,  for  taking  sure- 
ties which  were  not  responsible:  Held,  that  the 
plaintiff  could  not  have  a  verdict,  in  the  absence  of 
proof  that  they  were  not  affparently  responsible.  It 
seems  that,  when  the  sureties  reside  out  of  the  baili- 
wick of  the  sheriff,  by  whom  the  bond  is  taken, 
it  IB  nscenary  to  search  the  office  where  they  do 
reside,  to  sacertain  whether  any  proceas  has  been 
sued  out  against  them.  Sutton  r.  Waite,  8  B.  Mo. 
«7. 

(B)  Removal  from  Inferior  Court. 

Where  a  distress  was  levied  by  virtue  of  a  warrant 
from  a  Justice  of  the  Peace,  under  the  Statute  of 
Labourers,  SO  Geo.  2,  c.  19,  the  plaintiff  replevied, 
and  removed  bis  replevin  by  writ  of  re  fa  lo  into 
the  Court  of  Common  Pleas.  The  Court  discharged 
a  role  nisi  to  set  it  aside,  which  had  been  obtained 
on  the  ground  that  the  6th  section  of  the  act  pro- 
vided, that  no  certiorari  or  other  process  should  re- 
move proceedings  under  that  statute  into  any  court 
at  Westminster,  holding  that  the  replevin  was  a 
collateral  .proceeding,  and  not  within  that  aection. 
Wilson  V.  Welter,  8  Taunt.  5«1 .  s.  o.  S  B.  Mo.  574. 

(C)  Pleadings. 
(a)  Declaration' 

In  an  action  on  a  replevin  bond,  it  is  not  necessary 
to  aver  that  a  return  nas  not  been  made,  although  it 
appear  on  the  face  of  the  declaration  to  have  been 
awarded,  where  it  is  averred,  that  the  suit  hss  not 
been  prosecuted  with  effect.  A  breach  of  either  of 
the  conditions  for  prosecuting  with  effect,  returning 
the  goods,  or  indemnifying  toe  sheriff,  will  singly 
he  sufficient  to  support  the  action.  Duubetr  v.  Dunn, 
10  Price,  54. 

In  replevin,  the  plaintiff  declared  that  the  defen- 
dant, on  6cc.,  in  the  parish  of  A,  in  the  county  of 
K,  in  a  certain  close  there,  took  the  cattle  of  the 
plaintiff.  The  defSsndant  demurred,  because  the 
place  of  taking  was  not  named.  The  Court  allowed 
the  plaintiff  to  amend  ;  the  costa  to  abide  the  event. 
Potten  V.  Bradley,  6  Law  J.  C.P.  310,  s.  c.  S  M.  & 
P.  78. 

(b)  Avowries  and  Cognitancu, 

A  legal  distress  may  be  made  by  one  of  several 
eo-hctia  in  gavelkind,  for  rent  due  to  him  and  his 
companions,  without  an  expreas  aathori^  firom  the 
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Ittter ;  tfaerefore,  an  aTownr  in  faia  onn  right,  and 
a  oogniaance  a«  their  bailifl^  are  sofficient,  without 
ahewiog  an  authority.  Leigh  t.  Shephtrd,  5  B.  Mo. 
997,  a.  o.  «  B.  &  B.  465. 

Semhie,  that  an  avowry  atating  the  plaintiff  to 
have  held  under  a  demiae,  at  a  certain  yeariy  rent, 
without  atatiug  when  the  rent  was  paymble,  doea 
not  mean  that  the  rent  was  payable  yearly.  Lajfcoeft 
V.  Tvffnell,  2  Chit,  531. 

Avowry,  by  the  defendanta,  aa  ezecutora  of  T  F, 
that  the  plaintiff,  for  all  the  time  during  which  the 
rent  waa  accruing  due,  and  from  thence  until  and  at 
the  time  when  &c.,  and  until  and  at  the  death  of 
T  F,  held  the  place  in  which  &c.,  as  tenant  to  T  F 
in  hia  lifetime,  under  a  demise  made  to  him,  at  a 
yearly  rent,  payable  quarterly,  and  becaoae  two 
years  rent,  due  from  the  plaintiff  to  T  F  in  hia  life- 
time, remained  unpaid  to  him  or  hia  executora,  and 
hecauae  the  plaintiff  remained  in  poaaeaaion  of  the 
place  in  which  &c.  from  the  death  of  T  F  till  the 
time  when  &c.,  the  defendants,  aa  ezeeutora  of  T  F, 
well  avowed  the  taking  &c. :  Held,  on  demurrer, 
that  such  avowry  waa  aufiicient,  and  might  be  aop- 
ported.  Staniford  v.  Sineiair,  S  Law  J.  C.P.  S47, 
a.  c.  t  Bing.  193,  a.  c  9  B.  Mo.  376. 

Where  the  defendant  avowed  for  rent  in  arrear 
for  a  dwelling-house,  with  the  appurtenaoeea  demiaed 
to  the  plaintiff  at  a  yearly  rent ;  and  it  waa  proved 
that  the  plaintiff  occupied  the  upper  part  of  the  houae 
only ;  and  that  the  shop  and  yard  were  let  to  other 
tenants  :  Held,  that  this  waa  no  variance.  Page  v. 
Chuck,  3  Law  J.  C.P.  1<4,  a.  c.  10  B.  Mo.  264. 

(c)  PleoM. 

In  replevin,  plea  of  former  diatreaa  for  the  aaow 
rent  waa  held  bad  on  demorrer,  aa  it  did  not  ahew 
that  the  rent  was  aatisfied  by  the  former  diatraaa. 
Hudd  y.  Havenor,  5  B.  Mo.  542,  a.  e.  2  B.  fie  B. 
662. 

In  an  action  of  replevin  the  plaintiff  cannot  plead 
a  aet-off  to  an  avowry  for  rent  Layeeek  v.  TufneU, 
2  Chit.  531. 

In  replevin  to  cognizance  for  arreara  of  rent  to 
D  T  and  H  T.— Plea,  that  before  D  T  and  H  T  had 
any  intereat  in  the  premiaea,  one  T  R  waa  aeiaed  in 
fee,  and  mortgaged  them  in  fee  to  J  C  ;  that  being 
ao  aeiaed,  and  after  the  mortgage  became  abaolute, 
under  colour  of  a  certain  pretended  agreement  of 
aale  of  the  aaid  premiaea,  between  the  aaid  T  R  and 
1)  T  and  H  T,  the  latter  demiaed  to  the  plaintiff, 
who  thereupon  became  and  oontinned  poaaeaaed 
tliereof,  until  &e.;  that  the  mortgagee  afterwarda 
uaseoted  to  auch  demise,  and  required  plaintiff  to 
attorn  to  him  aa  auch  mortgagee ;  that  he  did  attorn 
accordingly,  and  agreed  to  pay  to  him  the  arreaia 
of  rent  then  due ;  but  that  he  neglecting  to  pay  the 
aame,  and  the  aaid  D  T  and  H  T  not  having  any 
legal  eatate  in  the  premiaes,  the  aaid  mortgagee  dia- 
trained  for  aooh  arrears  of  rent;  and  that,  to  prevent 
hia  gooda  from  being  aold,  the  plaintiff  neoeaaarily 
paid  auch  arreara  to  auch  mortgagee,  and  ao  no  rent 
waa  in  arrear  to  the  aaid  D  T  and  H  T  : — 

The  Court  of  Common  Pleaa  held,  that  it  vraa 
had  on  demurrer,  as  amounting  to  the  plea  of  Nil 
habuit  in  tenementit.  Alehome  v.  Gamme,  2  Law  J. 
C.P.  18,  a.  c.  2  Bing.  254,  a.  c  9  B.  Mo.  ISO. 

Where  a  plaintiff  in  replevin,  whoae  olatm  wia 
unfounded  on  a  onatom  to  demiae  without  deed, 


right  of  common  appurtenant,  pleaded  generally  n 
cuatom  to  demiae  the  right  of  common,  and  a  demiae 
according  to  the  cuatom.  On  general  demurrer,  it 
waa  held,  that  supposing  the  cuatom  waa  gaod,  the 
plea  was  bad  on  the  face  of  it,  for  alleging  a  demiae 
of  a  thing  in  grant,  without  a  profert  of  die  deed  of 
grant,  or  without  alleging  in  lieu  thereof  a  cuatom 
to  demiae  without  deed.  Lathhury  t.  Anuld,  1 
Bing.  217,  a.  c.  6  B.  Mo.  72. 

Cognisance  for  rent  arrear  under  a  demiae  fram 
W.  It  appeared  by  the  leaae,  that  W  waa  a  receiver 
in  Chancery,  "  in  a  cauae  wherein  A  waa  plaintiff 
and  B  defendant ;"  the  reddeTtdum  waa  to  W  or  any 
future  receiver:  Held,  that  the  leaaee  could  not 
plead  turn  CetiutC.  Dancer  v.  HaUiitge,  6  Law  J. 
CP.  3,  a.  c.  4  Bing.  2. 

Where,  in  an  action  of  replevin  for  taking  the 
plaintiff'a  cattle,  the  defencunt  avowed  under  a 
grant  of  common  of  paature  from.  D  V,  to  the  bur- 
gesses of  a  borough,  for  each  of  the  burgeaaea  inha* 
biting  therein ;  and  the  plaintiff  pleaded  in  bar,  that 
the  corporation  had  a  preacriptive  right  to  appoint 
a  reaaonable  number  of  herds,  for  taking  care  of  the 
cattle  put  on  the  common,  and  a  like  right  of  ap- 
pointing, as  a  remuneration  to  each  herd,  a  reaaon- 
able number  of  atinta  of  each  auch  herd,  to  be  de- 
pastured on  such  common,  and  then  preacribed  for 
common  of  pasture  of  auch  stinta :  Held  to  be  aufii- 
cient after  verdict ;  although  it  waa  objected  that 
the  number  of  herda  or  atinta  ought  to  have  been 
Bet  out  with  certainty  on  the  face  of  the  plea,  and 
that  the  cuatom  waa  invalid,  and  could  not  be  aup- 
ported  by  auch  a  grant.  EUiot  v.  Hardy,  3  Law  J. 
C.P.  153,  a.  c.  3  Bing.  61,  a.  c  10  B.  Mo.  317. 

To  an  action  of  n^levin  for  taking  the  plaintiff'a 
cattle,  the  defendant  avowed  the  taking  aa  being 
poaseaaed  of  a  cloae,  and  that  the  cattle  were  there 
damage  feasant.  The  plaintiff,  b^  hia  plea  in  bar, 
preacribed  for  a  right  of  sole  feeding  and  depaator- 
ing  the  cattle  in  the  oloee  in  which  &&,  from  the 
Feaat  of  St.  Thomas  until  the  18th  of  April,  yearly, 
and  every  year:  Held,  that  aa  the  plaintiff  had 
claimed  his  right  by  prescription,  it  moat  reier  to 
St.  Thomaa'a  day,  old  atyle  ;  and  that  it  waa  nro- 
periy  deacribed  in  the  plea  aa  the  Feaat  of  St. 
Thomaa,  and  which  muat  be  intended  to  mean  Old 
St.  Thooiaa'a  day.  Smith  v.  Flawtr,  4  Law  J.  OP. 
113,  a.  c.  3  Bing,  401. 

Aa  a  general  rale,  aabject  to  exceptiona,  all  gooda 
and  ohattela  are  liable  for  rent  of  the  premiaea 
whereon  they  are ;  and,  if  the  owner  of  gooda  or 
ohattela  conteada  that  hia  case  ia  within  one  ef  the 
ezceptiona,  he  moat  in  replevin  ahew  the  apedal 
matter  by  hia  pleading.  And  accordingly,  where, 
to  an  avowry  for  rent  in  arrear,  the  owner  pleaded 
that  the  cattle  had  not  bean  inaut  et  amchmmt  on  thQ 
premiaea,  hia  plea,  on  demurrer,  wna  held  to  be  ill ; 
becauae  it  might  be  that  they  were  on  the  premiaea 
either  through  hia  own  neglect  or  with  hia  oonaeat. 
£ither  of  thoae  oircumatancea  would  have  leadered 
them  liable ;  and  he  therefore ahould  have  negatived 
them  both.  Jonei  v.  Pweli,  4  Law  J.  K.B.28I, 
a.  e.  5  B.  &  C.  647,  a.  c.  8  JD.  &  R.  416. 

The  plaintiff  in  replevin  omitted  to  plead  in  bar 
to  one  of  the  avowries.  The  Court  conaidering 
him  io  Che  light  of  a  defendant,  would  not  give  him 
leave  to  amend,  without  an  affidavit  of  merila. 
EUiM't  cmee,  1  Law  J.  K.B.  189. 
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(d)  lUplieation* 

When  ft  plet  in  b«r  to  an  aotion  of  repUnn  vas, 
that  **  long  befora  tb«  wdd  timo  wlran,  &c  to  wit, 
on  &e.,  at&e.,  defendant  damiMd  the  loetu  in  quo  to 
plabtiff ;"  and  rapUcation/*  that  long  before  (he  aaid 
tiaio  when  &e.,  to  wit,  on  &o.,  at  Aco«i  defendant 
did  not  dwuflo  modo  €tformdJ*  On  dvmunw,  that 
the  xeplicntion  contained  an  immaterial  trairene  and 
negative  pregnmnt :  Held,  that  tho  words,  '*  before 
the  laid  time,  &o."  were  the  material  part  of  the 
travene,  and  proof  of  a  demiae  at  any  time  before 
the  diaitreii  would  maintain  the  action :  Held  ako^ 
that  the  day  and  place  anbaequently  mentioned 
were  immaterial,  and  that  the  replication  waa  good. 
Cu/t.  GMltr*  2  Chit  S96, 8.  o.  1  D.  &  R.  49. 

(D)  EVlDBltOB. 

The  plaintiff  declared  in  replevin  for  growing 
com*  The  defendant  avowed,  that  the  plaintiff  and 
A  were  her  tenants,  and  that  ahe  had  taken  the 
com  aa  n  diatreaa  for  rent  The  plaintiff  denied 
that  tenancy*  At  the  trial,  cTiUenoe  waa  given  by 
tbe  defendant^  that  a  leaae  had  been  preparad  in 
their  joint  namea  fox  tbe  plaiotiff  and  A,  who  was 
his  son,  which  bad  been  pud  for  by  them,  or  one  of 
them,  hot  that  it  bad  never  been  ezecnted  by  them. 
It  did  not  appear  that  tbe  plaintiff  and  A  had  dons 
any  act  to  make  them  jointly  liable  for  rent,  or  that 
Uiev  were  jointly  intercated  in  the  com.  The 
plaintiff  tnndered  A  as  a  witness,  to  prove  that  the 
premises  were  held,  not  at  a  fixed  price,  but  nndsr 
neora  rent :  Held,  that  the  rejection  of  bisevidenoe> 
on  tbe  ground  of  hia  being  a  party  to  tbe  record, 
was  improper.  Bunter  v.  Watrtf  X  Law  J.  K.B. 
Sr08,  a.  e.  5  B.  &  C.  689,  8.c.S  D.  &  R.  Ip6.. 

It  bad  been  proved  by  the  avowant*  that  an  attom- 
ment  had  been  made  by  the  plaintiff,  after  ejectment 
brought  against  bim  seven  years  before  tbe  com- 
mencement of  the  replevin  suit,  during  which  period 
it  did  not  appear  that  rent  had  been  demanded,  but 
the  nlaintiff  offered  to  prove  a  feoffment  to  himself, 
by  the  peraon  under  whom  the  avowant  claimed, 
and  certain  letten  had  been  offend  from  that  peraon 
containing  ezprassions  adverse  to  tbe  avowant's 
claim,  which  evidence  had  been  rejected,  on  the 
ground  that  the  plaintiff  could  not  be  allowed  to 
dispute  his  tenancy  after  an  attornment : — the  Court 

S -anted  a  new  trial*    Grav§nor  v.  Woodhouu,  1 
ing.  38. 

Avowries,  fi»t«  by  W  and  T  for  mnt  doe  to  W 
and  T  from  plaintiff,  as  tenant  to  W  and  T  y  secondly, 
by  W  and  T  and  his  wife,  in  right  of  his  wife,  for 
nnt  due  to  W  and  T  and  his  wife,  in  right  of  his 
wife  from  plaintiff  as  tenant  to  W  and  T  and  his 
wife,  in  right  of  his  wife,  were  holden  to  be  sop- 
portsd  by  evidence  of  an  attornment  £rom  plaintiff 
to  W  and  T  and  bis  wife.  Gravnwr  v.  Woodhoum, 
1  Bing.  38,  s.  c  S  Bing.  71,  s.  c.  7  B.  Ma  289. 

In  an  action  of  nplevin,  on  the  question  whether 
the  plaintiff  held  certain  premises  at  a  fixed  rent 
specified  in  the  avowiy  :  the  Court  held,  that  un. 
•tamped  nceipts,  tending  to  shew  that  the  plaintiff 
bed  pnviouely  paid  for  the  premises  the  like  rent 
so  specified,  wen  admissible  to  aupport  tbe  ispoe, 
HavBldm  v.  Warr^,  3  B.  &  C.  690,  s.  c.  5  D.  &  R, 
5lt. 

Digest,  18<«— 1828. 


In  sooh  action,  if  it  be  proved  that  the  landlord 
employe  tbe  attorney  to  defend  the  broker,  tbat  is 
sufficient  evidence  of  the  broker's  Sulhority  to  dis- 
train in  tbe  absence  of  any  written  warrant.  Duncsn 
.V.  Utikkhim^  S  C.  &  P.  172.  [Vaugbat] 

Avowant,  who  bad  a  term  which  expired  on  the 
lith  of  Nofember  1826,  let  the  promises  orally  from 
tbe  lltb  of  September  to  the  lltb  oC  November  in 
tbat  year,  for  S702.,  payable  immediately:  Held, 
that  this  was  a  leefte,of  which  parol  oTidence  nugbt 
be  given,  and  not  an  assignment  roquiringa  writing ; 
but  that,  being  a  demise  of  the  whole  of  avowant's 
interest,  be  had  no  right  to  diatnin*  Pruo$  r. 
Cerrir,  6  Law  J.  C.P.  205»  a.  c.  5  Bing.  24|.a..o.  t 
M.  &  P.  57. 

When  in  an  action  against  the  sheriff  for  taking 
ittsuficient  ennties  in  nplevin,  the  deolantioli 
averred  the  ezeeotion  of  the  bond  by  the  aunties : 
It  was  holden,  that  sueb  averment  need  not  be 
proved,  as  the  sheriff  had  assigned  the  bond  to  the 
pletntiff.  Bernsi  v.  Limvs,  1  R.  £c  M.  864.  [Abbott] 

Replevin  for  taking  plaintiff'a  com  in  four  dosaa ; 
tvowxy  for  rant  arrear,  etating  that  plaintiff  held  the 
okoee  in  which,  &o.  at  and  under  a  oertain  yeirly 
nut :  plea  in  bar,  new  Uwuit  tnodo  €tformdk  It  af^ 
peered  in  evidence  tbat  the  tenant  held  tbe  four 
closes  mentioned  in  tbe  declantioo,  and  two  othen 
elso  at  the  ront  mentioned  in  the  avowry  s  Held, 
thet  this  evidence  supported  tbe  avowry.  Ht&grave 
V.  ShMwim^  6  B.  &  C.  34,  a.  c.  9  D.&  R.  20. 

(E)  VCRDICT  AND  DaMAGBS. 

To  an  action  of  replevin  for  distraining  plaintiff** 
cattle,  the  fint  cognisance  etated  the  ioeut  m  quo  to 
be  a  ccmmott,  the  mode  of  stacking,  fiea  of  which 
was  by  custom  ngulated  by  the  juron  at  the  leet ; 
that  an  order  waa  then  duly  made,  that  no  person 
should  keep  any  steer  on  tbe  common  after  two  years 
under  tbe  penalty  of  20*.  a  bead,  aa  a  penalty  for 
bireaeh  of  each  regulations ;  and  on  nfunl  to  pay 
snob  penalty  the  same  should  be  levied  by  distress  ;<-^ 
it  then  avemd,  that  the  cattle,  being  steen  mote 
.then  two  yean  old,  wen  taken  as  a  distress  for  tbe 
damans,  &c.  A  second  cogninmce  stated  the  cattle 
distnined  damage  feasant  To  the  fint,  the  plea  in 
bar  alleged,  tbat  the  steen  wen  less  than  two  yeen 
old,  on  which  issue  wae  joined.  To  tbe  second,  the 
plea  stated  the  custom,  averred  hie  seisin,  and  that 
beforo  the  said  time  when,  &a  he  put  and  turned  on 
tiie  seid  catde,  being  steen  less  than  two  yeen  old, 
upon  which  the  same  issue  was  joined,  and  verdit)t 
found  for  the  defendant.  Upon  motion  to  enter 
judgment  for  plaintiff,  turn  obstante  vendittdf  on  both 
isBues,  or  on  the  fint,  and  a  repleader  on  the  second : 
Held,  that]the  fint  cogniisnce,  omitting  to  shew  that 
the  plaintiff  nfoaed  or  neglected  to  pay  the  penalty, 
was  not  framed  according  to  the  custom,  and  waa 
bad ;  that  the  plea  in  bar  to  tbe  aecond  being  whpUy 
ailent  as  to  the  age  of  the  steen  when  distrained, 
but  only  when  turned  out,  was  bad  in  substance ;  the 
second  cognizance  being  therefore  unexceptionable, 
to  which  tbe  plaintiff'a  plea  in  bar  was  badj  the  de- 
fondant  waa  entitled  to  retain  tbe  verdict,  tbe  fact  of 
baring  gone  to  trial,  and  a  verdict  obtained  on  tbat 
iseoet  would  not  giro  validity  to  the  plea  which  w«s 
befen  bad  in  substance.  CUars  v.  Stevtm,  8  Taunt. 
413,  s*  c«  2  B,  Mo.  464. 

Althovgb  the  rule  that  a  new  trial  will  not  be 
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I^nated  when  triliiiig  drnmagosbaYe  bden  neovered, 
'may  not  inyariablj  extend  to  ictiona  of  repleiin; 
jet  the  Court,  judging  the  rule  ealutary,  refilled  to 
dintorb  a  verdict  in  replevin  where  small  damages 
only  had  been  gpiven.  Brown  t.  Bay,  3  Law  J. 
C.P.  9,  8.  c.  9  B.  Mo.  583. 

Where,  on  an  avowry  and  oogniaance  under  the 
50  Geo.  3,  c.  47,  the  pUintiffo  were  nonsuiied, — it 
waa  holden,  that  the  defendant  was  not  entitled  to 
a  writ  of  inquiry  of  damages,  the  act  only  giving 
treble  costs.     Gvtcbed  v.  Wool,  6  M.  &  S.  129. 

By  an  adjudication  of  the  quarter  sesaioos  under 
an  ittdosure  act  for  the  parish  of  T,  the  locut  in  pLO, 
parcel  of  a  large  waste,  was  found  to  be  in  the  psrish 
of  G,  in  which  K  had  a  manor ;  over  the  locut  in  quo, 
B,  who  had  a  manor  in  the  adjoining  parish  or  T, 
had  immemorially  exercised  acts  of  ownership :  K 
had  also  exercised  acts  of  ownership  over  it  occa- 
sionally, but  they  were  less  decisive  than  those  exer- 
cised by  B :  in  the  set  of  parliament  for  the  inolo- 
sure  of  T,  there  was  an  enumeration  of  B*s  claims 
in  respect  of  property  in  T,  but  no  mention  of  G, 
nor  of  any  claim  by  B  in  respect  of  property  in  G. 

In  an  action  of  replevin,  in  which  there  was  con- 
flicting evidence  aa  to  the  boundary  of  B's  msnor, 
the  iudge  left  it  to  the  jury  to  say,  whether  the  soil 
of  the  Uieui  in  quo  wss  in  K  or  B,  without  calling 
Iheir  attention  to  the  question,  whether  or  not  the 
parishes  and  manors  were  conterminous ;  the  lury 
found  in  favour  of  K :  Held,  that  the  judge  had  left 
the  case  properly  to  the  jury,  and  that  the  circum- 
stance of^  there  being  in  the  inclosure  act  for  T  no 
mention  of  B's  having  any  claim  in  respect  of  pro- 
perty in  the  adjoining  parish  of  G,  was  sufScient  to 
warrant  the  jury  in  the  inference  that  B's  manor  did 
not  extend  beyond  T.  Lencr  r.  X«aip,  t  Bing.  SO, 
a.  o.  9  B.  Mo.  85. 

(F)  Jddgmejit. 

In  a  replevin  suit  a  rule  to  reply,  instead  of  a  mle 
to  plead  m  bar,  is  a  nullity,  and  judgment  may  be 
signed.  Taking  out  a  summons  on  which  no  order 
is  afterwards  made,  does  not  waive  the  irregularity. 
Wmrd  T.  Hindimu,  1  Law  J.  K.B.  «8. 

After  judgment  in  aa  action  on  a  replevin  bond, 
the  Court  wUl  not  set  aside  the  execution  on  an  ob- 
jection to  the  proceedings,  which  might  have  been 
taken  previous  to  judgment  Sktri  v.  Hubbard,  S 
Bins.  445,  a.  e.  9  B.  Mo.  667,  s.  o.  10  B.  Mo.  107. 

If  in  replevin,  where  it  is  die  defendant's  record, 
the  plaintiff  does  not  appear  by  himself  or  his  coun- 
sel, be  will  be  nonsuited.  Syma  v.  Larby,  t  C.  &: 
P.  358.  [Best] 

(G)  Costs. 

A  tenant  brought  aa  action  of  replevin  against  the 
bailiff,  a  nooiinal  defendant,  who  levied  a  distress 
for  rent  on  his  premises  in  the  year  18S1.  During 
the  yean  18S1,  Itff ,  and  18t3,  the  pleadings  were 
sltered  sad  amended  continually  by  both  parties. 
The  cause  was  at  length  set  down  for  trial,  in  the 
sittinga  after  Bfichaelmas  term  18se3.  On  17th 
February  18f 4,  the  attomies  for  the  bailiff,  who 
wen  the  attomiea  for  the  landlord,  informed  the 
attorney  for  the  tenant,  that  the  bailiff  died  in 
August  18tt:  The  Court  would  not  interfere  to 
make  the  attomies,  or  the  landlord,  pay  the  costs 


incurred  since  the  death  of  the  bailiff.  Cmjf  r. 
Coitar,  t  Law  J.  K.B.  170. 

Where  defendaota  in  replevin  pleaded  several 
avowriea  and  cognixailcea,  the  object  of  which  waa 
to  try  a  queation  of  title,  but  one  of  them  alleged 
generally,  that  the  plaintiff  held,  aa  a  yearly  tenant 
to  them  under  a  demise,  at  a  yearly  rent  payable 
quarterly,  and  that  because  two  quartan'  rant  waa 
in  arraar,  they  well  avowed  the  taking,  &c.:  Held, 
that  they  were  entitled  to  double  costs  under  the 
statute  11  Geo.  t,  c.  19,  a.  tf ;  end  the  Prodiono- 
tary,  on  the  taxation  of  such  costs,  may  allow  for 
successful  searches  made  in  registen  and  other  public 
books,  for  the  purpose  of  proving  a  pedigree.  John- 
itm  V.  Lawton,  3  Law  J.  C.P.  t3,  a.  c.  S  Bing.  341. 

Under  the  1 1  Geo.  S,  c.  19,  if  a  verdict  be  found 
for  a  defendant  in  replevin,  upon  an  averring  gene- 
rally as  landlord,  he  ia  entitled  to  double  ooats, 
though  the  replevin  be  brought  aolely  for  the  purpose 
of  trying  the  title  to  the  prenlisee.  Sianitamd  v. 
Ludfam,  4  B.  &  C.  889,  s.  c.  7  D.  &  R.  484. 

In  an  action  on  the  case  against  the  sheriff  for 
taking  insuflicient  pledges  in  replevin,  the  plaiatiff, 
who  had  taken  an  asaignment  of  the  replevin  bond, 
is  not  entitled  to  recover  coats  ineurrsd  by  him  in 
suing  such  suroties  without  elleot,  unless  he  had 
given  previous  notice  to  the  sheriff  of  his  intention 
to  do  so.  Baktr  v.  Garmf »,  3  Law  J.  C.P.  145, 
8.  c.  3  Bing.  56,  s.  c  10  B.  Mo.  3f  4. 

Where,  in  an  action  of  replevin,  the  plaintiff  ob- 
tained a  verdict,  and  afterwarda  direeted  satiafactioa 
to  be  entered  on  the  roll,  the  Court  would  not  canse 
such  entry  to  be  vaoated  on  the  appUcatioa  of  the 
plaintiff's  attorney,  on  the  ground  that  the  plaintiff 
and  defendant  had  combined  together  to  deprive 
Boch  attorney  of  his  costs.  Abbott  r.  Rko,  3  Law 
J.  C.P.  209,  a.  c  3  Bing.  I3f  j  a.  c.  10  B.  Mo^  489w 


REQUESTS,  COURT  OF. 

(A)  Jurisdiction. 
(a)  lagenerof. 
(6)  Reoidenco, 

(B)  JtmoMSNT. 

(C)  Cosn. 


(A)  JUEISDICTIOH. 
(a)  JngtnarmL 

The  jurisdiction  of  s  Court  of  Requests  can  only 
be  determined  by  the  statute  which  creates  it,  and 
not  by  reference  to  rulea  applicable  to  County  Courts, 
or  deeiaions  eiven  in  reapect  of  other  Courts  of  Re- 
quests established  by  diflerent  acts  of  parliament. 
Bofmett  V.  SkrapteU,  5  Law  J.  K.B.  103. 

There  is  no  rule  of  law  which  preventa  a  Court  of 
Requests  from  taking  cognisance  of  daime  greater 
than  the  amount  of  At*  if  the  plaintiff  waives  the 
excess,  unless  there  be  a  provision,  in  the  statute 
oonstituting  such  court,  which  prevenii  ft.  Bamei 
V.  WinkUr,  S  C.  &  P.  345.  [Abbott] 

Where  die  plaintiff  sued  the  defSnidant,  who  re- 
sided within  the  jurisdiction  of  the  London  Court 
of  Requests,  in  a  superior  court  for  6L,  and  upon 
judgment  by  default  the  jury  redaeed  it  to  5f . :  the 
Coifft  stayed  the  piooeediaga  oa  pafmsat  of  tho  da- 
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migei  withoat  eocta.  on  the  grotmd  thtt  be  might 
have  been  sued  under  the  39  &  40  Geo.  3»  c.  104. 
FUming  t.  D«eu,  .*(  D.  &  R.  371. 

Interest  daa  on  a  bond  is  not  within  tbe  London 
Court  of  Conscience  Act  Aylwyu  ▼.  ThiUnyt  6  Law 
J.  C.P.  U. 

I1>e  borough  court  of  Plymouth  has  not  juriadie- 
tion  over  debts  to  a  lesa  amount  than  forty  ahillinga, 
and  tbe  county  court  prooeaa  does  not  run  into  that 
borough.  The  inhabitants  may  therefore  sue  in  the 
Court  of  King's  Bench  for  debts  amounting  to  a  less 
sum  than  forty  shillings.  fitU  r.  Hitsy,  S  Law  J. 
K.B.  154. 

When  an  act  of  ptrliament,  which  eatablishes  a 
court  of  local  jurisdiction  for  the  recovery  of 
debts,  has  a  clause  prohibiting  tbe  commencing  of 
actions  in  any  other  courts,  and  enabling  tbe  defen- 
dant to  plead  that  act  in  bar,  he  must  plead  tbe  act, 
or  give  it  in  evidence,  under  the  general  issue.  After 
▼ei^ict,  tbe  Court  will  not  assist  him.  Amiee  v. 
LiUy,  6  Law  J.  K.B.  123,  s.  a  1  M.  &  R.  564. 

(6)  Bnidena, 

Persona  will  be  considered  as  householders  when 
they  have  placea  of  buainess  in  a  town,  and  are  ac- 
customed to  resort  to  them  daily,  within  the  mean- 
ing of  the  acts  of  parliament  respecting  Courts  of 
Reiqoests,  although  they  reside  with  their  families 
in  houses  at  some  distance  from  the  town,  and  their 
places  of  business  are  inhabited  by  the  junior  part- 
ners or  clerks.  Bex  v.  Hall,  1  Law  J.  K.B.  20,  s.  c. 
1  B.  &  C.  123,  s.  c.  f  D.  &  R.  241. 

A  party  panoot  proceed,  under  the  Southwark 
Court  of  Kequests  Act,  22  Geo.  3,  c.  47,  unless  he, 
aa  well  as  the  defendant,  reside  within  its  jurisdic- 
tion. DUkmort  v.  Capon,  1  Bing.  388,  s.  c.  8  B. 
Mo.  429. 

A  defendant,  by  occupying  a  warehouse  in  the 
city  of  Bath,  though  be  doea  not  peraonally  reaide 
there,  is  entiUed  to  be  sued  within  ue  local  jurisdic- 
tion, for  a  debt  under  10/.  Therefore,  an  action  of 
assumpsit,  (under  lOi.)  for  use  and  occupation,  may 
be  brought  in  tbe  Court  of  Requeacs  in  that  city, 
if  the  cause  of  action  ariee  within  its  jurisdiction. 
Axon  V.  Daliimcre,  3  D.  &  R.  51. 

A  person  who  has  only  a  counting-house  in  tbe 
city  of  London,  and  resides  in  Surrey*  is  not  within 
the  meaning  of  the  39  &  40  Geo.  3,  c  104.  Kern- 
Mttt  V.  We$t,  5  D.  &  R.  626. 

It  seems  that  the  delivery  of  goods,  ordered  by  a 
party  who  reaidea  at  a  distance,  at  a  waggon  or 
eoach>offiee,  appointed  by  him,  to  be  conveyed  in 
tbe  manner  he  dictates,  is  not  such  a  constructive 
delivery  and  completion  of  tbe  contract,  as  will  take 
the  debt  thereby  contracted  out  of  the  jurisdiction 
of  the  Court  of  Requests  wherein  the  buyer  resides. 
Btnmtt  V.  ShrapntU,  5  Law  J.  K.B.  103. 

(B)  Judgment. 

A  writ  of  false  judgment  does  not  lie  to  the  Court 
of  Common  Pleas  from  a  court  of  consdeneo ;  when, 
therefore,  such  a  writ  was  brought  under  the  South- 
wark Court  of  Requeats  Acts,  46  Geo.  3,  c.  87,  and 
4  Gea  4,  o.  123,  the  former  court  directed  it  to  be 
sent  back  by  a  writ  of  jtroc§dtndo,  Seott  v.  By«,  3 
Law  J.  C.P.  30,  s.  c.  2  Bing.  344,  s.  o.  9  B.  Mo.  649. 

A  writ  of  aecida*  ad  curiam  does  not  lie  to  the 
Court  of  Common  Pleas  from  tbe  Sbeiield  Coort  of 


Requests.  TiagU  v.  Rctton,  3  Law  J.  C.P.  100, 
s.  0.  2  Bing.  463,  s.  c.  10  B.  Mo.  171 :  s.  P.  B&tm 
y.  Ttinwr,  3  Law  J.  C.P.  57,  a.  c.  10  B.  Mo^  32. 

There  is  nothing  conclusive  in  a  judgment  of  a 
court  for  tbe  recovery  of  debts  under  40i. ;  and 
proof  that  tbe  plaintiff  aoed  there  for  the  debt  he  now 
seeks  to  recover,  and  that  bia  oomplaint  was  dis- 
missed on  merits — is  proper  for  the  consideration  of 
the  jury.  Bamti  v.  Winkler,  2  C.  &  P.  345.  [  Abbottl 

(C)  Costs. 

The  plaintiff  having  sued  the  defendant  for  22L 
lOf.,  for  work  and  labour,  tbe  latterplesded  a  set-off 
amounting  to  16/.  16s.  lid.,  but  refuaed  to  give  the 
plaintiff  Sie  particulara  until  after  the  commenee- 
ment  of  the  action  :  Held,  that  the  defendant  waa 
not  entitled  to  enter  a  suggestion  on  the  roll  to  de- 
prive the  plaintiff  of  bia  costa,  under  the  Bath  Coort 
of  Requeats  Act,  45  Geo.  3,  c.  67,  although  a  ver- 
dict was  found  for  the  latter  for  less  than  10/.,  and 
Bubject  to  an  application  by  the  defondant  as  to  tbe 
diaallowanoe  of  ooata.  Caltle  v.  Lai^gatan,  3  Law  J. 
C.P.  26. 

Tlie  Middlesex  Courtof  ReqoesU  Act,  23  Geo.  2, 
c.  33,  s.  19,  extends  to  oaaes  in  which  the  plaintiff's 
demand,  though  originally  exceeding  404.,  had  been 
reduced  below  that  aom  by  payments  on  account 
before  the  commencement  of  the  action ;  and,  in 
•ocfa  cases,  the  defendant  ia  entitled  to  enter  a  sug- 
gestion on  the  roll  to  obtain  double  costs.  Chad' 
wick  V.  Bunntng,  4  Law  J.  K.B.  323,  a,  c.  5  B.  & 
C.  532,  s.  c.  8  D.  &  R.  155. 

The  plaintiff  proved  a  debt  of  26/.  The  defendant 
had  pleaded  the  Statute  of  Limitationa.  To  take 
the  case  out  of  that  statute,  the  plaintiff  put  in  evi- 
dence a  letter  from  the  defendant,  in  which  he 
stated  that  he  did  not  owe  more  than  3/.;  for  which 
aum  the  jury  gave  a  verdict.  The  Court  allowed  a 
auggestion  to  be  entered  on  the  roll,  under  the  Lon- 
don Court  of  Conacience  Act,  in  order  to  deprive 
the  plaintiff  of  bia  costs.  Shaddick  v.  Bennett,  4 
Law  J.  K.B.  38,  s.  o.  4  B.  &  B.  769,  s.  c.  7  D.  & 
R.  229. 

The  defendant  having  pleaded  a  tender  as  to  part, 
which  he  paid  into  court,  and  wm  auumpsit  aa  to 
the  reaidue,  and  the  plaintiff  having  taken  the  money 
out  of  court,  proceeded  to  trial ;  and  the  plea  of 
tender  was  found  for  the  defendant,  and  the  balanoe 
proved  on  the  non  eutiaiprit  waa  under  40f.':  Held, 
that  the  defendant  could  not  enter  a  suggestion  on 
the  roll,  to  deprive  tbe  plaintiff  of  his  costs,  under 
the  London  Court  of  Kequests  Act,  39  &  40  Geo. 
3,  c.  104.  Waistell  v.  Atkinton,  4  Law  J.  C.P.  40, 
a.  c.  3  Bing.  289. 

A  party  seeking  to  deprive  a  plaintiff  of  bia  costs 
under  a  Court  of  Requests  Act,  must  do  it  promptly ; 
therefore,  where  a  defendant,  who  might  have  applied 
in  Easter  term,  deferred  his  application  until  Tnnity 
term, — it  waa  holden,  that  he  came  too  late.  Hip^ 
peeley  r. Laying,  4B,  &  C.  863, s.  c  7  D.&  R.265. 

Tbe  office  of  Register  and  Clerk  of  a  Court  of 
Requesta  is  not  within  the  meaning  of  the  9  Ann. 
c.  20,  a.  5,  ao  that  although  the  defendant  baa  judg- 
ment in  bis  favour  on  an  information  in  the  nature 
of  a  quo  warranto,  be  ia  not  entitled  to  bia  costs. 
Bex  V.  Hail,  1  Law  J.  K.B.  88,s.c.  1  B.  &  C.  237, 
•,c.  2  D.&R.341. 

Whers  an  action  was  brought  in  the  Court  of 
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King's  B•^oh  f«r  aoney  htd  tad  reoeiired,  ■guast 
th«  receiver  of  nn  eatftte,  to  recover  mooey  received 
by  him  for  rent,  for  the  purpose  of  trying  the  title 
to  Uie  eetate :  it  wts  held  to  be  within  the  memning 
of  the  London  Court  of  Conscience  Act,  (39  &  40 
Geo.  3,  c.  104,  i.  IS) ;  and  that  although  the  plaintiff 
recovered  lees  tiian  6/.»  be  was  entitled  to  costs. 
Dr«w  V.  FUteher,  1  B.  6c  C.  283. 

It  ia  no  longer  obligatory  on  a  plaintiff  to  resort 
to  the  SouUiwark  Court  of  ReqneaU  for  a  debt  un- 
der 5L,  the  defendant  residing  within  the  jurisdiction 
of  the  Conrt ;  the  act  which  deprived  the  plaintiff  of 
oosts  in  such  a  oaae,  (46  Geo.  3,  c  87,)  has  been 
repealed-r(4  Geo.  4,  o.  134).  Holbaumv,  Clawtgrt 
5Law  J.  K.B.  193. 

iP)  Fees. 

It  seems  that  the  Prothonotary  of  the  Court  of 
Requests,  Whitechapel,is  not  authorised  in  raoeiv'- 
ing  of  a  plaintiff  suitor,  at  one  ^ymeot,  all  the  fee 
necessary  to  bring  his  cause  to  issue,  before  the  suit 
is  at  issue.  Bat  the  Court  will  not  dismis  tbe  Pro- 
thonotary of  the  Court  of  Requests,  for  receiving  of 
a  suitor,  at  one  payment,  all  tbe  foes  necessary  to 
bring  his  cause  to  issue,  before  the  cause  is  at  issue, 
though  it  is  a  high  misprision.  In  re  Farmsr,  3  D* 
&  R.  609* 


RESCUE. 


The  taking  of  gunpowder,  seised  under  the  act, 
It  Geo.  3,  c.  61,  out  of  the  legal  custody  of  those 
wbo  have  made  the  seizure,  although  there  be  no 
actual  breach  of  tbe  peace  committed,  ia  sufficient  to 
sustain  an  indictment  for  a  rescue.  Rest  r,  BeaU' 
ghamp,  5  Law  J.  M.C.  66, 


RETAINER. 

[See  Evidence,  and  Executor  and  Administra- 
tor.] 

Tbe  devisee  of  real  estate,  being  tbe  cntui  que 
trmt  of  a  bond,  in  which  the  devisee  is  obKgor,  may 
retain,  out  of  the  real  estate  devised  to  him,  tbe 
amount  of  his  specislty  debt  against  tbe  other  spo- 
cislty  creditors.  Lommn  v.  Statkerd,  1  Law  J.  Chaac, 
ttO,  s.  e.  1  S.  &  S.  468. 


REVENUE  LAWS. 

Tbe  revenue  Isws  of  a  foreign  country  are  not 
available  in  a  British  court.  J4sme9  v.  Cathemoood, 
3  D.  &  R.  190. 

The  provisions  contained  in  the  t7  Geo.  3»  e.  13, 
8.  3,  do  not  apply  to  temporary  allowances  on  fo- 
reign winea;  but  by  tbe  tf  Geo.  3.  o.  31,  snob 
temporsry  allowanceam^  be  claimed,  although  the 
wines  were  exported  more  than  three  years  after 
importation,     fVhitmof  v.  PapUUm,  %  Chit.  6f8. 

Candles  one-eighth  made  are  within  the  meaning 
of  tlie  statute  11  Geo.  1,  c.  30,  s.  30. 

A  condemnation  of  goods  seised  by  tbe  officers  of 
the  Customs,  and  condemned  for  went  of  claim,  was 
set  aeidr,  with  liberty  to  tbe  defendant  to  enter  snd 


perfect  his  claim  tbersto»  upon  paymeiit  of  tho  oosts 
occasioned  to  tbe  Crown  by  proceeding  to  oondem« 
nation.     The  Attomey  Generai  v.  CuUen,  8  Pzioe, 

668. 

When  the  ssme  penslty  is  applicable,  it  is  an  im- 
material distinction  whether  the  goods  are  prohibited 
absolutely  or  tub  medo.  Res  v.  Whitaker,  1  Hsg.  15t. 

Condemnstion  for  breach  of  revenue  laws  by  ex- 
portation of  logwood  from  Jamaica,  though  described 
and  used  ss  dunnage.  Rewmrdg  Selh^,  t  Dodsi. 
^65. 

Revenue  cases  are  usually  transmitted  in  a  veiy 
incommodious  form  from  tbe  Vice  Admiralty  courts. 
Genenmt,  3  Dods.  332. 


REVERSION  AND  REVERSIONER. 

A  reversion  after  an  estste  for  life,  is  ssseto  for 
the  payment  of  specislty  debts,  and  immedistely 
saleable.     Tyndale  v.  Warren  1  Jsc  fit. 

An  estate  sold  in  the  Master's  office,  amy  be  par- 
chased  by  the  reversioner.  WiUiamt  v.  iitiir- 
borough,  1  Turn.  76. 

A  deed  is  indisp«nsably  neoesssiy  to  pass  the 
revetsion  of  a  tenancy  from  year  to  year.  Bromley 
V.  Wtule,  M'CleL  664. 

Pulling  down  an  old  party  wall,  and  building  one 
longer  and  higher,  the  substituted  wsll  enerosching 
but  the  breadth  of  hsif  a  brick,  is  yet,  in  point  or 
law,  an  injury  of  such  s  permanent  nature  as  to 
give  s  right  of  action  to  tbe  reversioner.  Hardmg 
V.  Harrison,  5  Law  J.  K.B.  €49. 

Quare,  Whether,  in  action  for  an  injury  to  the 
reversionary  interest  of  the  plaintiir,  a  tenancy  can 
be  proved  orally,  where  it  appears  that  the  premisas 
are  in  the  possession  of  a^tenant  who  holds  them 
under  s  written  agreement  which  is  not  produced. 
Strother  v.  Borr,  6  Law  J.  C.P.  t45,  t.  c.  5  Blng. 
136,  8.  c.  «  M.  &  P.  «0r. 


REVIEW. 


Principles  on  which  a  commissioB  of  rvriew  is 
granted  or  refbsed.  Dew  v.  CImrk,  6  Lew  J.  Chsne. 
180. 


REVIVOR,  BILL  OF. 
[See  PRAoncB,  m  Eqoitv*] 


RIGHT,  WRIT  OP. 

The  statute  34  Geo.,  3.  c.  40,  s.  3,  ensots,  that  in 
s  writ  of  right  the  dessandant  shall  adjoom  the 
tenant's  essoign  to  the  third  return.  Therefore, 
where,  in  such  an  action,  the  demandant  adjourned 
tbe  essoign  to  tbe  seeend  instead  of  Ibo  third  retnm, 
and  a  rale  was  entered  with  the  derk  of  tboessoigns, 
that,  unless  the  deamndant  adjourned  it  totbe  cAinl 
xetum,  a  n<m  prot*  would  be  entered  by  tbe  tenant; 
and  a  tie  reeipiatur  was  afterwards  entend,  snd 
judgment  of  non  prat,  signed  by  the  laitoi ;  and  a 
writ  of  grand  cape  was  issued  by  the  demandant 
after  the  tisM  of  signing  judgment :  The  Goiut  held 
it  irvegular,  asd  ordered  it  to  be  est  aside.    iSsiela, 
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dm, ;  Bawkf*  *^*»  ^  ^^  J*  ^*^'  1»  i.o«  1  M.  & 
P.  2. 

After  an  aiaandment  had  be«n  made  under  a 
jodgo'a  order,  the  Court  discharged  the  order,  upon 
the  grottud  that  the  aDiendment  was  too  materiil  to 
he  sanctioned  in  a  writ  of  right.  Tooth  r«  Bodding^ 
ton,  1  Bing.  208,  s.  c.  8  B.  Mo.  42. 

A  writ  of  sammont  may  he  made  oonformahle  to 
the  writ  of  entry,  although  hve  returns  have  elnpeed 
from  the  teste  of  the  former  writ.  Anon*  5  Law  J. 
C.P.  2, 

The  Prothonotary  may  allow  costs  on  an  inter- 
locutory prooeedipg  in  a  real  action ;  for  instanoe,  a 
writ  of  entry.  Denman  v.  BuU,  3  Law  J,  C.P.  53, 
8.  c.  2  Bing.  387. 

llie  Court  will  not  grant  a  trial  at  har  in  a  writ 
of  right,  although  the  oause  emhraoes  questions  as 
to  value  and  di&culty,  unless  the  specific  difficulties 
he  presented  to  them  at  the  time  of  the  application, 
Angell  T.  Angell,  4  Law  J.  C.P.  116,  s.  o.  S  Bing. 
327. 

The  Court  will  not  suffer  a  writ  of  right  to  he 
tried  in  an  issuable  term,  in  the  absence  of  an  affi- 
davit, stating  special  circumstances.  Tooth  v.  Bag- 
wei^,  2C.&P.  187. 

To  the  precept  for  summoning  four  knights  to 
elect  a  grand  assise  in  a  writ  of  right,  the  sherilT 
returned  that  he  had  sammoaed  four  lawful  knights 
of  his  county ;  to  wit,  £  P,  esq.,  D  S,  esq.,  S  H, 
esq.,  and  T  A,  esq. :  Held,  that  such  return  was  not 
traversable,  although  it  was  objected  that  they  were 
not  lawful  knights  ;  they  mi^  be  challenged  before 
they  are  sworn,  snd  such  challenge 'may  be  de- 
murred to  after  it  is  entered  on  the  record.  Angoli 
y.  AngeU,  4  Law  J.  C.P.  109,  s.  c.  3  Bing.  393,  s.  o. 
2  C.  &  P.  187. 

Where,  in  a  writ  of  right,  one  of  the  knights,  who 
had  been  duly  summoned,  was  sworn  by  his  medical 
adviser  to  be  so  ill  that  he  could  not  attend,  and 
that  it  was  not  likely  he  could  do  so  for  some  time, 
the  Court  ordered  his  name  to  be  discharged  from 
the  panel,  and  that  another  venire  ahould  be  issued, 
commanding  the  sheriff  to  summon  a  new  knight 
in  his  stead,  and  a  habeoi  corpora  granted  to  compel 
the  attendance  of  the  three  other  knights  and  twelve 
recognitors,  as  forming  the  grand  assise.  Tooth  v« 
Bagwell,  4  Law  J.  C.P.  83,  s.  c.  3  Bang.  373,  s.  o. 
2  C.  &  P.  187. 

Although  in  a  writ  of  right,  the  tenant  tender  the 
demi-mark  before  trial,  he  must  begin  by  proving 
his  own  title ;  and  oannot  first  call  on  the  deman* 
dant  to  shew  the  seisin  of  his  ancestor. 

On  a  writ  of  right,  the  demi-mark  may  be  tan* 
dered,  either  at  the  joining  of  the  mise,  or  at  the 
swearing  of  the  grand  assise ;  and  if  it  has  been 
done  at  the  former,  it  is  too  late  at  the  time  of  trial 
for  the  demandant  to  take  the  objection.  Tooth  y. 
Bogwell,  4  Uw  J.  C.P.  174,  s.  c.  2  C.  &  P.  271. 

Writ  of  entry  sur  abatement  of  the  six  messuagei, 
six  mills,  &c.  Plea,  that  R  S  devised  the  said 
messuages,  mills,  Ace,  and  parcel  of  the  land,  to  T, 
who  devised  them  to  S,  wife  of  R  D  C,  who  levied 
a  fine  to  the  tenant.  The  plea  concluded  with  a 
verification,  and  a  prayer  of  the  messuages,  &c., 
and  land  in  the  count.  The  fine  set  out  in  the  plea 
described  the  premises  as  four  messuages,  one  cloth 
mill,  &c. ;  and  the  statement  of  the  fine  ended  with 
a  prout  paUt  per  recordum  : 


Held»  that  the  plea  was  not  dodUe  ; 

That  the  prayer  of  judgment  for  the  messuages 
and  land  in  the  count  did  not  vitiate  the  plea,  not- 
withstanding the  commencement  of  the  plea  applied 
only  to  the  nDMSsaages  and  parcel  of  the  land ; 

That  it  was  not  necessary  for  the  plea  to  conclude 
with  a  proui  patet,  that  allegation  being  introduced 
before  the  conclusion  ;  and 

That  the  premises  in  the  fine  were  sufficiently 
identified  with  those  in  the  introductory  part  of  the 
plea.  Uowin  y.  LuUy,  6  Law  J.  C JP.  39,  s.  c.  4 
Bing.  428,  s.  c  1  M.  &  P.  102. 


RIOT  AND  RIOT  ACT. 

An  information  lies  against  all  persona  who  even 
countenance  a  riot.    Rex  y.  Hunt,  1  Ken.  108. 

A  plaintiff,  who  has  obtained  a  verdict  in  an  ac- 
tion on  the  Riot  Act,  1  Geo.  1,  c.  5,  is  entitled  to 
coats.  Witham  y.  Hill,  2  Ken.  474,  s.  c.  2  Wils. 
91. 


RIVER. 


[See  Bridge,  Fishery,  Nuisance,  and  Water- 

OOURSE.] 

An  embankment  had  been  made  across  a  creek 
into  which  the  sea  flowed,  and  a  road  had  ex- 
isted along  it  so  far  back  that  no  one  could  tell 
whether  there  had  been  a  public  navigation  in  the 
creek  or  not:  The  Court  held,  that,  in  favour  of 
existing  rights,  they  would  presume,  that  the  navi- 
gation (if  there  eyer  bad  been  any)  had  been 
legally  extinguiabed,  which,  they  said,  might  hap- 
pen in  four  ways — by  act  of  parliament ;  by  a  writ 
of  ad  quod  damnum,  and  inquisition  thereon ;  by 
the  commissioners  of  sewers ;  or,  by  natural  causes, 
as  the  receding  of  the  sea,  or  the  accumulation  of 
ailt,  &o.  Rex  r.  Montttgue,  4  Law  J.  K.B.  21,  a.  c. 
4  B<  &  C.  598,  s.  e.6  D.^  R.  616. 

SembU,  That  the  trosteee  of  a  river  which  hen 
been  made  navigable  by  act  of  parliament,  are  not 
to  be  consider^  as  oocapiers  of  the  soil  of  that 
river,  unless  it  hsa  been  specifically  yested  in  them 
by  that  act«  Rex  v.  tho  Trueteet  of  the  river  Weavtr, 
&  JUw  J.  MX).  102,  s.  c.  7  B.  &  a  70. 


ROBBFRY. 

To  obtain  a  man's  money  by  intimidating  him 
with  a  threat  of  an  accusation  of  an  unnatural  crime, 
is  robbery,  whether  the  prosecutor  be  guilty  of  the 
ertme  or  not.  Rok  v.  Gardner,  1  C.  &  P.  479.  [Lit- 
tledale] 

In  order  to  render  a  party  guilty  of  highway 
robbery,  the  force  used  must  be  either  before  or  at 
the  time  of  the  taking,  and  must  be  of  such  a  nature 
as  to  shew  that  it  was  intended  to  overpower  the 
party  robbed,  and  preyent  his  resisting,  and  not 
merely  to  obtain  possession  of  the  property  stolen. 
Res  y.  GnoeU,  1  C.  &  P.  304.  [Garrow] 

If  a  gang  of  poachers  attack  a  gamekeeper  and 
leave  him  senseless  on  the  ground,  and  one  of  them 
return  and  stsal  his  money,  Uc,  that  one  only  can 
be  convicted  of  the  robbery,  as  it  was  not  in  pur- 
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suance  of  any  oommon  intent  Reg  ▼.  Hawkint,  S 
C.  &  P.  592.  [Park] 

A  bad  set  wirea  in  which  game  was  eaaght;  B, 
a  gamekeeper,  found  them,  and  took  the  game  and 
wires  for  the  uae  of  the  lord  of  the  manor ;  A  de- 
manded  them  with  menaces,  and  B  gave  them  up  : 
The  jury  found  that  A  acted  under  a  bond  Jid9  im- 
presaion  that  the  game  and  wires  were  his  property : 
Held,  no  robbery.  Res  r.  Hall,  3  C.  &  P.  409. 
[B.  Vaughan] 

A  stick  held  to  be  an  *'  offensiye  weapon  within 
the  statute  7  Geo  f ,  c.  91,"  though  not  of  extraor- 
dinary aise,  and  though  it  might  in  general  be  nsed 
as  a  walking-stick.  Rex  r.  Johteon,  1  R.  &  R. 
C.C.R.  49ie. 

[See  now,  4  Geo.  4,  c.  54,  s.  5,  which  repeals  the 
former  statute,  and  does  not  require  that  the  assault 
should  haye  been  made  with  any  weapon,  t  Law  J. 
Sut.  110.] 

Where  a  man  was  in  waiting  on  the  outside  of  a 
houae  for  the  purpoae  of  receiving  stolen  goods  from 
his  confederate,  be  was  holden  to  be  a  principal. 
Rex  ▼.  Oioen,  1  R.  &  M.  aC.R.  96. 


ROGATIO  TESTIUM. 

[See  Will.] 


SALE. 
[See  Vendor  and  Purchaser.] 


SALE,  BILL  OF. 

A  exeontas  to  B  a  bill  of  sale,  dated  the  11th  of 
May, by  which,  in  eonsideratioo  of  SdOt,  he  grants 
all  his  goods,  chattels  and  effects  to  B  ;  ana  in  it 
there  are,  a  clause  stating  that  symbolical  possession 
had  been  delivered,  and  a  proviso,  that  the  in- 
strament  shall  be  void,  if  A  pays  the  550/.  to  B 
on  or  before  the  t9th  of  September  following :  A 
remains  in  the  visible  possession  of  the  property 
till  his  death,  on  the  SOth  of  September :  Held,  that 
the  bill  of  sale  was  void  as  against  the  creditors  of 

A.  y.  CramphoTHe,  3  Law  J.  Chanc.  tfS,  s.  c. 

6  Law  J.  Chanc  91. 


SALVAGE. 

A  rescue  from  mutineers,  does  not  subject  the 
ship  to  salvage.     Governs  Reffiet,  f  Doda.  14. 

Salvage  is  not  payable  to  a  king's  ^ip  for  rescu- 
ing a  convict  vessel  from  the  possession  of  the  oon- 
viets  and  mutinous  soldiers  on  board.  Francis  and 
£/isa.  SDods.  115. 

A  vessel  which  was  the  property  of  an  allied 
sovereign,  re-captured  from  the  enemy,  was  restored 
free  from  salvage  and  expense.  Alexander,  t  Dods. 
37. 

Stipulation  by  treaty,  "that  free  ships  should 
make  free  goods,"  does  not  warrant  snob  a  certain 
conclusion,  **  that  enemies'  ships  should  make  ene- 


mies' goods, "  as  to  induce  the  Court  to  deeree  Hdvago 
for  the  re-captore  of  property,  otherwise  neutral,  on 
board  British  ships.  Cygnet,  2  Doda.  299. 
^  Where  a  British  vessel  was  captured  by  an  Ame- 
rican privateer,  and  re-captured  by  the  former,  on 
giving  or  undertaking  to  pay  a  certain  sum  of  money, 
the  Court  ordered  salvage  to  be  given  to  the  master 
of  the  ship.    London,  t  Dods.  74. 

Although  the  enemy  had  given  salvage,  yet  the 
Court  of  Admiralty  gave  the  crew  a  remuneration, 
for  their  exertions  in  bringing  home  the  vessel  and 
cargo.    5tr  Pe(«r,  2  Dods.  7S. 

Where  part  of  a  crew  belonging  to  a  Teasel,  go  on 
board  a  ship  found  in  distress,  and  bring  her  into 
harbour,  they  have  no  exclusive  claim  to  the  salvago 
due  for  her  presenration  ;  and  therefore  the  other 
part  of  the  crew,  which  remained  itk  their  own  ves* 
sel,  if  equally  ready  to  go,  are  entitled  to  the  same 
reward  as  if  they  had  actaaliy  gone.  Ba/tisMrv,  S 
Dodn.  1«2. 

Definition  of  a  saloor,  as  distinguishable  from  the 
crew  of  a  vessel.    Neptune,  1  Hag.  236. 

The  notion  that  sal  vera  impair  their  title  to  remu- 
neration by  quitting  the  ship,  is  ill-founded.  EUa- 
nora  Chartotta,  1  Hag.  156. 

By  the  law  of  England,  king's  ahips  are  entitled 
to  a  salvage  remuneration  for  services  rendered  to 
merchant  vessels  in  distress.    Ann,  1  Hag.  150. 

llie  East  India  Company  are  not  exempt  from  the 
payment  of  salvage  to  a  ahip  in  their  employ,  for 
services  rendered  to  a  ship  belonging  to  them. 
Waterloo,  Birck,  2  Dods.  433. 

The  Court  of  Admiralty  has  no  power  of  remune- 
rating the  mere  preservation  of  life.  Aid,  1  Hag.  83. 

Principle  of  remuneration  in  salvage  caaea.  Mary 
Ann,  1  Hag.  158. 

In  a  case  which  is  not  precisely  a  eaae  of  derelict, 
but  is  as  nearly  so  as  possible,  the  Court  will  give 
as  large  a  remuneration  as  it  would  do  if  it  had  been 
a  caae  of  derelict    EUiottm,  2  Doda.  75. 

Additional  remuneration  allowed  for  effective  sal- 
vage aervicea  by  a  steam-boat    Rnikee,  1  Hag.  f  46. 

The  act  1  &  2  Geo.  4,  o.  75,  was  made  for  the 
benefit  of  sslvors  alone,  and  therefore  the  woida 
"  other  reasonable  charges  and  expenses,"  in  s.  36, 
are  limited  to  expenses  directly  arising  upoa  the 
property  necessary  for  the  payment  of  the  salvage, 
and  not  to  all  acts  of  salvage  or  services  rendered  to 
the  cargo     Jonge  NieoUu,  1  Hag.  201. 

Decree,  under  1  &  2  Geo.  4,  c  75,  s.  38,  to 
sell  so  much  of  the  csrgo  of  a  vessel,  duty  foee,  aa 
would  sufficeto  defray  the  proportion  of  a  sum  of 
lOOJ.  to  be  paid  to  the  reeve  of  a  lord  of  a  manor, 
(who  had  taken  poasession  of  a  wreok  stranded 
within  the  manor,  and  left  dry  at  low  water,  and 
had  deposited  the  csrg^  in  his  own  warehooae,  un- 
der the  control  of  the  officers  of  the  Customs  and  Ex- 
cise,) and  the  expenses  on  all  sidea  chargeable  on 
the  cargo :  the  said  expensea  being  reforred  to  the 
register  and  merchants  to  report  thereon. 

A  reference  to  the  registrar  and  merchants  for  a 
further  report  of  the  expenses  of  sale,  and  other 
charges  and  expenses,  incurred  subsequent  to  the 
firstreport,  directed  by  thesurrogate  and  not  objected 
to.    AugHsta  or  Eugenie,  1  Hag.  21. 
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SAlfPLE. 
[See  Contract.] 


SAVING  BANK. 

A  taring  bank  bad  been  eetablisbed  by  tbe  de- 
fendant, oonaisting  of  ISO  memben,  each  of  wbom 
paid  a  weekly  tubecription.  Tbe  depoaits  were 
weekly  dispoaed  of  by  way  of  lottery.  Tbe  defen- 
dant abaeonded  after  receiving  from  tbe  sobscribera 
tbcir  depoaits.  Held,  not  to  be  "an  agency" or 
*<  keeping  for  safe  custody,"  witbin  tbe  5t  Geo.  S, 
c.  63.  Tbe  indictment  charged  tbe  prisoner  with 
embeasUng  the  total  amount  paid  in  by  tbe  pro- 
aeeutriz,  whereas  it  appeared  that  abe  never  had 
more  tiban  one  weekly  payment  in  her  hands  at  a 
time  :  Held,  a  fatsLvarianee  Bmtt.  Mnan,  1  D.  & 
R.  N.P.C.  ««• 


SCHEDULE. 
[See  Insolvent,  and  Perjury.] 

Where  a  acbednle  written  on  paper  was  returned, 
with  a  commission  of  partition,  the  plaintiiT's  clerk 
in  court  was  allowed  to  engross  it  on  parchment, 
and  to  file  the  engrossment  with  the  return.  Jenci 
r.  TWiy,  f  S.  &S.S19. 


SCHOOL-MASTER. 

A  child  at  school,  for  whom  psyment  bad  been 
made  quarteriy,  was  sent  home  for  illness  four  days 
after  the  commencement  of  a  quarter,  and  did  not 
return :  Held,  that  the  master  waa  entitled  to  a 
whole  quarter's  schooling,  although  there  was  no 
express  contract  for  a  quarter's  notice  or  a  quarter's 
pay,  and  although  the  school  was  a  day-acbool,  at 
which  tbe  child  was  the  only  boarder.  CotUnt  t. 
PHtf,  6  Law  J.  C.P.  t44,  s.  o.  5  Bing.  ISS. 


SCIRE  FACIAS. 
[See  Bail.] 

Where  an  elegit  is  not  awarded  witbin  a  year  and 
a  day  after  judgment  has  been  obtsined,a  4ctre/acia< 
is  necessary.     Rutland  r,  Newmham,  t  Chit.  384. 

A  teiri  Jaeiat  cannot  be  excepted  to,  in  the  ab- 
sence of  tbe  summons  which  contains  the  iitegula- 
rities  complained  of.   Mceo  r.  Whiting,  1  Ken.  573. 

In  an  action  of  debt  on  bond  conditioned  for  tbe 
performance  of  covenants,  and  payment  of  costs  in 
Cbsneery,  tbe  li|^fottdant,  after  suffering  judgment 
br  default,  filed  a  bill  for  an  injunction  :  Held,  that 
altbongb  the  plaintiffs  delayed  executing  a  writ  of 
Inquiry  more  than  a  year  after  interlocutory  judg- 
ment was  signed,  it  was  not  necessary  to  revive 
such  judgment  by  scire  faeiat  before  execution,  as 
the  defendant,  by  filing  tbe  injunction,  had  endea- 
voured to  occasion  delay  to  the  plaintiff.  Fowis  v. 
Powtf ,  6  B.  Mo.  517. 

Where  a  Sunday  is  an  intermediate  day  on  a  rule 
to  aiqpear  to  a  uhrefadM  qnan  extcutiomMm  nouf  it  is 
not  to  be  reckoned  as  on*  of  the  four  days  which 


the  plaintiff  in  error  is  entitled  to  have.    Goodwin 
V.  Lvgar,  6  M.  &  S.  133. 

To  a  writ  of  sciro  facias,  against  tBrre- tenants, 
the  parties  sued  cannot  plead  in  abatement,  that 
another  waa  terre-tenant  HaU  v.  Woodcock,  S  Ken. 
19,  a.  c  1  Burr.  359. 

A  declaration  in  scin facias  on  a  recognisance  of 
bail,  by  asaignees  of  tbe  original  plaintiff  become 
bankrupt,  only  atated  their  having  been  chosen  as- 
signees, and  that  on  behalf  of  plaintiff  as  assignees 
aforesaid  ^e. : — On  demurrer  it  was  bolden,  that 
having  pleaded  over,  the  defendants  could  not  avail 
themselves  of  the  objection  that  no  title  in  tbe 
plaintiff's  assignment  was  shewn.  But  if  tbe  decla- 
ration had  been  demurred  to  specially,  it  would 
have  been  bad.  Fletchor  v.  Fogson,  3  B.  &  C.  19S, 
s.  c  5  D.  &  R.  1. 

Toa  inVe/tctason  a  judgment,  the  Court  will 
not  suffer  the  defendant  to  plead — 1st,  payment ;  2d, 
that  the  judgment  was  fraudulent ;  and,  lastly,  that 
the  judgment  was  on  a  warrant  of  attorney  fraudu- 
lently obtained ;  since  be  must  elect  which  plea  be 
will  avail  himself  of.  Shaw  v.  AlvanUy,  t  Bing.  3S5, 
s.  c.  9  B.  Mo.  694. 

To  a  scire  facias,  on  a  forfeited  recognisance  for  a 
breach  of  the  peace,  tbe  defendant  may  plead  he  has 
not  been  guilty  of  the  assaults.  But  if  tbe  evidence 
proves  that  he  has  oommitted  them,  verdict  will  be 
given  for  the  Crown.  Rex  v.  Wiblin,  f  C.  &  P.  10. 
[Abbott] 


SEA  SHORE. 

A  commission  issued  out  of  Chancery,  to  inquire 
whether  certain  lands  on  the  sea  shore  in  the  de- 
fendant's manors  of  North  Cotes,  in  the  county  of 
Lincoln,  were  the  property  of  the  Crown.  The 
inquisition  found,  that  453  acres  of  land  were  in 
times  past  covered  with  the  sea*  but  are  now,  and 
have  Men  for  several  years  past,  not  covered  by  the 
sea  except  at  high  tides.  The  plea  was,  tbst  this 
land,  from  time  immemorial,  by  the  imperaeptible 
accretion  of  sand  and  soil,  being  gradually  in  pro- 
cess of  time  deposited  by  tbe  Aux  and  reflux  of  tbe 
waves  of  the  sea  against  the  extremity  of  tbe  de- 
mesne lands  of  the  manor,  had  settled  and  become 
parcel  of  the  manor :  upon  which  iasue  was  taken. 
The  evidence  was,  that  at  tbe  end  of  a  month  no 
increase  could  be  perceived,  but  that  in  the  course  of 
26  or  27  years,  according  to  one  witness,  the  land 
bad  increased,  on  an  average,  about  five  yards  in 
each  year ;  and  bad,  according  to  another  witness, 
gathered  a  quarter  of  a  mile  in  breadth  in  the  course 
of  55  or  56  yesrs :  The  Court  held,  that  this  evi- 
dence supported  the  plea,  and  the  defendant  had  a 
verdict.  jRex  v.  Lord  Yarbonmgh,  2  Law  J.  K.B. 
215,  S.C.  3B&.C.91,  S.C.  4D.  &R.  693.    ' 

By  deed  of  lease  and  release  in  1773,  the 
lord  of  the  manor  bargained  and  sold  to  A  all  those 
ses-grounds,  oyster-layings,  shores  and  fisheries, 
call  A  &C.,  to  extend  from  the  aouth  at  low- water 
mark,  and  to  tbe  north  at  high-water  mark,  about 
800  acres,  with  liberty  to  A  and  his  heirs  fbr  ever 
to  fish,  dredge,  and  lay  oysters  thereon,  and  carry 
away  the  ssme ;  ssving  to  tbe  grantor  and  bis  heirs 
all  fish  royal,  and  all  wrecks  of  tbe  see,  flotsam, 
jetum  and  lagan,  within  the  said  manors,  and  all 
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other  maiuirial  rights.  Aftar  the  making  of  the 
deed,  the  sea  had  imperoeptiblj  and  gradually  en- 
croached upon  the  land,  and  conaequeDtlj  the 
high  and  low-waier  mark  had  raried  io  the  same 
degree :  Held,  that  ao  much  of  the  aoil  of  the  abore, 
as  from  time  to  time  laj  between  high  and  low- 
waler  mark,  passed  to  the  grantee.  Scratton  v. 
Brown,  4  fi.  &  C.  485,  8.  c.  6  D.  &  R.  536. 

Where  the  sea  shore  ia  encroaching,  the  owner 
of  one  part  of  the  land  may  protect  himaelf  by 
raising  a  aufficient  defence,  though  the  effect  of  diat 
mxy  he  to  render  it  more  necessary  for  his  neigh- 
bour to  do  the  aame  by  reason  of  its  increasing  the 
force  of  the  water  in  that  direction.  i2«r  v.  the 
CommiuioMn  of  Sewertfor  Bognor,  6  Law  J.  K.B. 
538. 


SEA  WALLS. 
[See  Corporation.] 


SEAS. 


[See  Navigation  Laws.] 

In  the  time  of  peace,  the  right  of  visitation  and 
seanh  on  the  high  seas  does  not  exist.  Le  Lamt, 
€  Dods.  S43L 


SEDUCTION. 

An  action  for  seduction  cannot  be  supported, 
onless  the  daughter  be  the  father's  serraat ;  although 
he  receive  part  of  her  wages,  and  she  is  under  9^, 
yet  if  she  be  not  bis  servant,  he  cannot  maintain  the 
action.     Cart  v.  Chrke,  8  Chit.  960. 

It  is  no  legal  objection  to  an  action  for  the  sedoe* 
tioii  of  a  female  servant,  that  she  is  a  married  woman. 
Harper  v.  Lufkin,  6  Law  J.  K.B.  f3,  a.  e.  7  fi.  & 
C.  887,  s.  c.  1  M.  &  R.  t66. 

In  an  action  for  seducing  the  plaintiff's  niece  and 
servant,  proof  ^at  ahe  oocasionally  assisted  in  the 
household  work  is  sutflcient  to  consdtate  the  rala* 
tion  of  master  and  servant,  and  is  not  reboited  by 
the  fact  of  her  having,  whan  of  age,  500^  which  is 
applicable  to  her  support  during  her  minori^ :  Held 
also,  that  the  proof  ot  lose  of  service  was  established, 
by  shewing,  that,  aflter  the  girl's  abandonment,  ahe 
was  in  such  a  state  of  mind  that  ahe  could  not  be 
left,  from  an  apprehension  that  she  might  injure  her 
person.  JiraiiM<iv.7AMMea,SC.&P.363.  [Abbott] 

In  an  action  of  seduction,  witnesses  csonot  be 
examined  on  the  part  of  the  plaintiff  as  to  the  geaenl 
good  chanoter  or  the  daughter  on  tho  point  of  mo- 
desty, except  in  answer  to  evidence  advsnced  on  the 
otiier  [ride,  impeaching  her  ohastity.  Bats  v.  Hiil^ 
1  C.  &  P.  lOa  [Psrk] 

In  an  aotion  for  nsdooing  the  plaintiff's  daughter, 
three  persons  swore  that  they  had  bad  criminal  con* 
nezion  with  her,  ud  the  jury  found  a  verdict  for 
the  plaintiff  for  It.  only ,— the  Court  refused  to  grant 
a  new  trial,  although  the  testimony  of  those  persons 
was  contradicted  by  affidarit.  Simpton  v. 
5  Law  J.  C  J*.  109. 


SEQUESTRATION  AND  SEQUESTRATOR. 

The  Court  win  grant  a  sequestration  against  a 
party  ia  custody,  for  a  contempt  in  not  producing 
papers.  Trigg  v.  Trigg,  1  S.&  S.  274:  s.  P.  DetH- 
lin  V.  Gale,  1  S.  &  S.  !e75,  n. 

A  party,  by  refusing  to  put  in  hiji  examination  to 
interrogatories  before  the  Master,  is  liable  to  a  se- 
questration.    Lupton  V.  Hetecit,  1  S.  ft  S.  f74. 

To  ground  a  sequestntion,  the  warden's  oevtii- 
sate  of  a  prisoner's  being  in  his  custody  for  contempt 
for  non-payment  of  taxed  costs,  is  sufficient  even  ia 
the  absence  of  any  affidavit  of  demand  and  rt/hml 
to  pay.    PhilUpi  v.  Stevenaim,  11  Price,  473. 

A  promissory  note,  given  as  secority  for  money 
had  and  received,  is  sufficient  to  support  a  sequestra- 
tion in  Scotland,  though  it  be  on  an  improper  atampi 
Where,  after  a  aequeatration  in  Scotland,  a  oob»» 
mission  of  bankruptcy  issned  upon  an  act  of  bank- 
ruptcy committed  prior  to  the  sequestration,— it  waa 
holden,  tliat  the  soquestration  had  the  priority.  Ex 
parte  Geddes,  1  G.  &  J.  414^ 

A  trader  residing,  and  carrying  on  hia  trade,  in 
Scotland,  contracted  a  debt  in  £igland.  He  was 
discharged  from  all  his  debts,  by  a  sequestratioB 
issued  in  Scotland,  under  54  Geo.  5,  c.  1S7:  The 
Court  held,  that  he  waa  discharged  aa  well  fram  the 
debts  contracted  in  England,  as  foom  those  co»^ 
tracted  in  Scotland.  Sidowey  v.  Hay,  t  Law  J.  K.B. 
f  15,  B.  c.  3  B.  &  C.  It,  s  c.  4  D.  &  R.  658. 

A  defendant  being  io  the  cuatody  of  the  warden 
of  the  Fleet,  under  process  from  the  Court  of  Com- 
mon Pleas,  and  detained  upon  an  attachment  from 
the  Court  of  Chancery,  most,  preyious  to  a  seques- 
tration, be  brought  up  by  hakaas  earpta  to  tfae  bar  of 
the  latter  court,  and  turned  ovar  to  the  warden  of 
the  Fleet.     Cenit  v.  Barr,  »  S.  &  S.  54f . 

A  writ  of  sequestration  need  not  be  published 
before  the  Uvari  facias,  on  whioh  it  has  issned,  is 
returnable. 

It  ia  not  necessary  that  a  eopr  of  aoch  writ,  for 
the  purpose  of  publication,  shoold  be  fixed  upon  the 
church  dOor,  if  that  is  not  the  ordinary  mode  of 
publication  in  the  diocese  where  it  has  issued. 
Bennett  v.  ApperUy,  5  Law  J.  K.B.  276,  a.  c.  6  B. 
&  C.  630. 

The  Court  has  no  jurisdiction  to  order,  upon  mo- 
tion, a  person  not  a  party  to  the  cause,  to  pay  into 
conrt  the  arrears  of  an  annuity  granted  br  him  to  a 
defendant,  against  whom  a  sequestration  has  issued 
for  want  of  a  sufficient  anawer,  unless  tho  gmater 
has,  by  hia  oondnot,  waived  the  objection  to  the 
jorisdiotion.  But  he  mny,  notwithstanding,  and 
without  applying  for  the  leave  of  tbe  Conrt,  obmin 
from  the  gnintee  a  releaao  of  ^e  annuity.  Jekeaam 
V.  CkippindaU,  %  Sim.  55. 

Persons  who  are  sequestmloni,  under  the  antho* 
rity  of  the  Covrt  of  Chancery,  but  have  no  inlsrest 
in  the  premises,  cannot  take  an  attornment  to  tfaam- 
selves  as  sequestraton.  Cornish  r*  SeareU,  6  Law 
J.  K.B.  «55,  s.  c.  8  B.  &  C.  471. 

A  aequeatrator  of  tithea   during  a  vacancy  ia 
Bubjeot  to  the  joriadiction  of  the  Court  of  Chaneery:. 
If  he  is  himself  an  ooeupier,  he  nmst  acooont  for 
the  fair  value.     Birch  v.  Bygrave,  6  Mad.  168. 

It  ia  not  aeceaaary  that  tbe  oxamination  of  a  se- 
queatrator,  in  the  Blaster's  office,  should  bo  aigasd 
by  cmnseL    lUem  v.  Fries,  1  S.  &  a  98. 


SESSIONS-- (In  general — Juusdiction — Appeals). 
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SESSIONS. 


(A)  In  general. 

(B)  Jurisdiction. 

(C)  Appeals. 


(A)  In  general. 

Although  by  the  statute  54  Geo.  5,  e.  84,  the 
Miohaelmas  Quarter  Seasious  are  directed  to  be  held 
in  the  first  week  af^er  the  11th  of  October,  yet,  it 
seems,  aa  that  act  is  merely  directory,  that  the  time 
of  holding  the  Quarter  Sessions  need  not  be  in  strict 
conformity  with  its  proTisions.  Rmx  v,  ihs  Ju»tice$ 
of  htieuur,  5  Law  J.  M.C.  95,  s.  c.  7  B.  &  C.  6. 

On  motion  for  a  artiorari  to  remoTO  an  order  made 
at  a  general  quarter  sessions  upon  the  sunreyora 
of  the  highways,  the  Court  quashed  the  order,  on 
the  ground  that  it  should  have  been  made  at  a  spe- 
cial sessions.  Rex  ▼.  the  Jwticee  of  Derbyehire,  % 
Ken.  999. 

If  an  order  of  sessions,  under  a  turnpike  act,  for 
entering  upon  private  soil  to  dig  for  materials  to 
repair,  &c.  does  not  shew  that  the  provisions  of  the 
statute  have  in  every  respect  been  complied  with,  it 
will  be  quashed.  Rex  v.  Manning,  S  Ken.  561, 
0.C.  SBurr.  IISS. 

If  the  sessions  only  submits  one  question  to  the 
Court,  it  will  only  answer  that  question,  and  will 
not  consider  any  other  questions.  Rex  v.  Guildford, 
%  Chit.  384. 

But,  if  a  case  be  ordered  by  the  Court  of  Quarter 
Sessions  for  the  opinion  oi  the  Court  above;  and  it 
appear,  that,  if  the  vote  of  an  interested  magistrate 
were  withdrawn,  the  majority  would  have  been 
against  granting  the  case,  the  Court  above  will  not 
receive  the  case.  Rex  v,  ike  Jnttieu  of  MiwmoutA- 
lAtre,  6  Law  J.  M.C.  87,  a.  e.  8  B.  &  C.  1S7. 

The  Court  of  King's  Bench  will  not  enter  into  a 
diseussion  of  the  facts  upon  which  the  sessions  have 
arrived  at  a  conclusion  upon  a  question  of  mere  fact 
And  though  they  should  think  the  aessions  have 
arrived  at  a  wrong  conclusion  upon  the  question  of 
fact,  they  will  confirm  the  sessions  order.  Rex  v. 
SU  Coli<m6  Uinor,  6  Law  J.  M.C.  18. 

Where  the  Court  of  Quarter  Seasious,  after  a  case 
baa  been  fully  beard,  both  upon  the  law  and  upon 
the  merits,  have  given  their  decision,  but  have  after- 
wards, on  the  solicitation  of  counsel,  been  induced  to 
permit  a  special  case  to  be  submitted  to  the  Court 
above,  but  it  is  discovered  that  the  writ  of  certiorari 
baa  been  taken  away,  the  Court  of  King's  Bench 
will  not  issue  a  mandamus  to  hear  and  determine 
upon  the  merita. 

But  quare,  whether  such  a  mandamus  would  not 
be  granted,  abonld  the  case  appear  to  have  been  but 
partially  heard,  and  decided  under  an  arrangement 
that  it  should  be  put  into  the  form  of  a  special  case. 
JUx  V.  the  Jtatices  of  Worcetienhire,  5  Law  J.  M.C. 
64. 

The  Court  will  not  issue  a  peremptpvy  mandamus 
to  enrol  an  order  of  aessions,  in  respect  to  which 
there  is  an  allegation  of  fraud ;  but  will  enjoin  the 
inferior  court  to  hear  and  determine  upon  the  merits 
of  the  question.  -  Rex  v.  the  Juiticee  of  Suffolkt  5 
Law  J.  M.C.  S7,  s.  c.  6  B.  &  C.  110,  s.  c  9  D.  & 
R.U1. 

DioiST,  18f9— I8f8. 


(B)  Jurisdiction, 

A  Court  of  Quarter  Sesstona  has  no  jurisdiction 
over  an  indictment  for  gaming.  Rex  v.  Fredenek, 
f  Ken.  161. 

The  Sessions  have  no  jurisdiction  over  an  indict- 
ment for  perjury  at  common  law  ;  therefore  such  an 
indictment  removed  from  the  sessions  by  eertwrari 
into  the  King's  Bench,  cannot  be  tried  by  a  judge 
at  Nisi  Prius.  Rfx  v.  Haynet,  1  R.  &  M.  998. 
'[Gaaelee] 

(C)  Appeals. 

The  10th  of  Anne,  after  incorporating  the  city  of 
Norwich,  and  the  hamlets  of  the  same,  empowered 
guardians  to  ascertain  what  sum  would  be  needful 
for  the  maintenance  and  employment  of  the  poor 
thereof,  and  what  proportion  each  parish,  town  or 
hamlet  should  pay,  and  to  certify  the  same  to  jiis« 
tices,  who  were  to  issue  their  warrants  to  compel 
the  churchwardens  and  overseers  of  the  poor  of 
every  parish  to  raise  and  assess  the  amount  on  the 
respective  inhabitants,and  all  and  every  the  oocopiers 
of  the  lands,  houses,  &o.  in  the  respective  parishes, 
&a  And  it  was  further  provided,  that  if  any  person 
or  persons,  or  parish,  &c  should  find  him,  her,  or 
themselves,  fo  be  unequally  taxed  or  assessed,  he, 
she,  or  tbey,  or  such  parish,  might  appeal  at  the 
sessions  held  next  after  such  assessment  made  and 
demanded.  The  guardians  trader  this  act  certified 
to  the  justices,  that  a  certain  sum  was  needful  to  be 
raised  for  the  maintenance  of,  &c.  and  required  that 
that  sum  might  be  assessed  and  levied  on  every 
parish,  among  others  the  hamlet  of  h;  whereupon 
the  justices  issued  their  warrant  to  the  oollectora  for 
the  said  hamlet  to  assess,  &o.  which  they  accord- 
ingly did.  The  hamlet  of  L,  finding  itself  unequally 
assessed,  appealed  to  the  next  aessions  in  tlie  nsme 
of  the  churchwardens  and  overseers,  which  the  ses- 
sions refused  to  hear,  &c.:  Held,  under  the  clause 
in  the  act,  '*  that  if  any  person  or  persons,  or  parish, 
(ko.  shall  find  him,  her,  or  themBelves  to  be  un- 
equally assessed,  he,  she,  or  they,  or  such  parish, 
may  appeal," — that  it  gives  an  appeal  not  only  to 
any  individual  who  may  be  aggrieved,  but  also  to 
any  parish,  precinct,  or  place ;  therefore  the  church- 
wardens and  overseers  might  appeal,  by  considering 
the  certificate  and  warrant  thereon,  as  in  law  an 
assessment  made  and  demanded  upon  the  pariah. 
Rex  V.  the  Justice*  of  Norwieh,  3  D.  &  R.  49. 

Where  the  period  allowed  for  an  appeal  against 
an  order  of  filiation  has  elapsed,  it  cannot  be  en- 
forced under  18  £lis.  c.  3,  but  the  justices  of  the 
peace  may  proceed  under  the  49  Geo.  3,  c.  68,  s.  3, 
by  commitment  for  three  months.  Ex  parte  Addi*, 
S  D.  &  R.  167,  8.  c.  1  B.  &  C.  87. 

Where  the  publication  of  a  poor-rate  was  only  on 
the  day  preceoing  the  sessions:  Held,  that  an  appeal 
against  the  rate  need  not  be  entered  until  the  nest 
sessions  but  one  after  the  publication  of  such  rate. 
Bex  V.  the  InhabitanU  of  Hendon,  2t  D.  &  IL  249. 

The  Court  will  not  interfere  to  regulate  the  prac- 
tice of  the  Court  of  Quarter  Sessions,  unless  shewn 
to  be  extremely  wrong  or  unjust ;  therefore,  where 
an  appellant  parish  gave  notice,  before  Michaelmas 
Sessions,  that  they  would  at  the  sessions,  enter  and 
respite,  and  try  th^ir  appeal  with  effect  at  the  fol- 
lowing sessions,  and  in  the  meantime  a  negotiation 
had  taken  place  with  the  respondents,  as  to  the  set- 
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SET-OFF — (Where  allowed,  in  general). 


tlenent  of  the  pauper,  bat  without  any  determina- 
tion, it  was  held  to  be  necessary  to  give  a  fresh 
notice  of  appeal  for  the  following  sessions,  to  entitle 
the  appellants  to  be  hesrd.  Rex  v.  the  Juttieet  of 
Esnex,  2  Chit  385. 

The  respite  of  an  appeal  from  one  sessions  to 
another,  becauie  the  bench  are  divided  in  opinion 
on  the  merits,  does  not  render  a  new  notice  of  trial 
essential.  Hex  v.  the  Justieti  of  Buekinghamthire, 
6  D.  &  R.  143. 

SembU — That  the  practice  of  entering  an  appeal 
against  a  rate,  and  adjourning  it  to  the  next  sessions, 
as  a  matter  of  course,  without  notice  to  the  other 
partjr,  is  not  in  strict  conformity  with  the  statute 
17  Geo.  9,  0. 38,  s.  4. 

But  the  Court  of  King's  Bench  will  not  disturb 
the  practice ;  or,  at  least,  will  not  allow  s  party  to 
be  precluded  ftom  having  his  appeal  heard  after  he 
has  acted  in  conformity  with  the  practice.  Hex  v. 
the  Juitieet  of  Wilti,  6  Law  J.  M.C.  97,  s.  c.  8  B. 
&  C.  380,  8.  e.  «  M.  &  R.  401. 

If  the  justices  at  the  sessions,  being  equally 
divided  in  opinion,  quash  tlie  proceedings  instead  of 
adjourning  them,  the  Court  of  King's  Bench  will 
not  grant  a  mandamus  to  compel  them  to  re-hear  the 
appeal,  although  their  judgment  might  be  erroneous. 
MX  ▼.  the  Jutticei  of  Monmouthshire,  4  B.  &  C.  844, 
s.  c.  7  D.  &  R.  334. 

The  Court  will  not  grant  a  mandamus  to  justices 
to  re-hear  an  appeal,  on  the  ground  that  their  deci- 
sion proceeded  from  a  mistaken  view  of  their  juris- 
diction. Res  Y,  the  Jutticee  of  Farringdoit,  4  D.  & 
R.  735. 

Where  the  practice  of  the  sessions  required  an 
appellant  to  do  that  which  he  thought  he  had  no 
right  to  comply  with, — the  Court  refused  a  manda- 
mus to  the  sessions,  directing  them  to  re-hear  the 
appeal,  on  the  ground  that  they  had  no  authority  to 
interfere  with  the  practice  of  the  sessions.  Rex  r. 
the  Juttieet  of  Suffolk,  6  M.  &  S.  57. 

A  mandamus  not  grantable  to  dismiss  an  appeal. 
Rex  r.  the  Juttieet  of  Wiltt,  t  Chit.  257. 

An  appeal  against  a  poor-rate  was  entered  at  the 
Midsummer  sessions,  and  after  being  respited  until 
the  Michaelmas  sessions,  and  then  until  the  Epiphany 
sessions,  the  respondents  gave  notice  that  they  would 
not  oppose  the  appeal,  which  was  accordingly  allow- 
ed :  Held,  that  the  appellant  was  entitled  to  costs, 
under  the  17  Geo.  9,  c.  38,  s.  4.  Hear  v.  Cawtton, 
4  D.  &  R.  445. 

If  the  sessions  quash  an  appeal  generally,  the 
appellant,  on  the  trial  of  another  appeal,  may  shew 
the  dlktinct  ground  upon  which  the  former  order 
was  quashed.  Rex  v.  the  hihabitantt  of  Wheeloek,  5 
B.  &C.  511. 

Objections  to  the  fonn  or  mode  of  rating  cannot 
be  made  by  a  party  proceeded  against  in  an  action 
of  debt,  if  such  party  might  have  appealed.  Cortit 
V.  Kent  Waterworks,  5  Law  J.  M.C.  106,  s.  c.  7  B. 
&  C.  316. 

On  the  hearing  of  an  appeal  against  a  poor  rate, 
the  sessions  have  no  jurisdiction  to  qussh  the  rate 
for  a  defect  appearing  on  the  face  of  the  rate  itself, 
unless  that  defect  t«  specified  in  the  notice  as  a 
eause  o^  appeal  Rex  r.  Bromyard,  6  Law  J.  M.C. 
100,  s.  c.  8  B.  &  C.  240,  s.  c.  i  M.  &  P.  230. 


SET-OFF. 

(A)  Where  allowed,  in  general. 

(B)  Partners. 

(C)  Agents,   Insurance   Brokers,    and 
UnderwHiters.^ 

D)  Costs  and  Judgments. 
£)  Pleadings  and  Evidence. 
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(A)  Where  allowed,  in  general. 

A  banker,  who  has  advanced  money  to  the  testa- 
tor,  by  discounting  his  note  for  1000<.  renewable  at 
the  end  of  three  months,  and  debiting  the  testator 
with  the  discount,  cannot,  in  an  action  brought  by 
the  executor,  set  off  such  note  before  it  is  doe,  upon 
allowing  a  rebate  of  interest ;  but  he  may  set  off  a 
bill  accepted  by  testator,  payable  at  his  banking- 
house,  and  discounted  by  him,  although  the  testator 
died  before  the  bill  became  due,  the  bankef  not 
having  received  intelligence  of  the  te8tator*s  death 
until  the  day  the  bill  b^ame  due,  and  after  he  had 
so  written  it  off.  Rogerten  v.  Ladbroke,  1  Law  J. 
C.P.  6,  s.  e.  1  Bing.  93,  s.  o.  7  B.  Mo.  41S. 

A  person  having  obtained  several  rery  valuable 
articles  without  paying  for  them,  the  tradesmen,  on 
hearing  that  he  was  reputed  to  be  a  swindler,  went 
to  his  bouse,  gained  aamission,  and  broke  open  an 
inner  door,  and  took  away  part  of  the  goods.  He 
brought  an  action  of  trespan,  the  jury  gave  him  a 
venlict,  and  the  Court  refused  to  reduce  the  damages, 
by  allowing  the  tradesmen  to  set  off  against  it  the 
smount  of  the  debt  due  to  them.  Hawkins  v.  Betynet, 
1  Law  J.  K.B.  167. 

A,  an  auctioneer,  sued  B  for  the  price  of  goods 
sold  by  him  as  such :  Held,  that  B  might  set  off  a 
debt  doe  to  him  from  the  principal  vendor,  /orvis 
V.  Chappie,  2  Chit.  387. 

Where  tlie  plaintiff  obtained  a  verdict,  and  sued 
out  execution  against  the  goods  of  the  defendant, 
the  Court  would  not  allow  the  sum  levied  to  be  im- 
pounded in  the  hands  of  the  sheriff,  although  the 
defendant  had  commenced  an  action  against  the 
plaintiff  as  acceptor  of  a  bill  of  exchange  for  a  larger 
sum,  and  which  bill  was  then  in  the  defendani's 
possession,  as  the  sum  levied  apd  bill  could  not  be 
considered  as  mutual  debts,  so  as  to  form  the  sub- 
ject  matter  of  a  set-off.  Williams  v.  Cooke,  3  Law 
J.  C.P.  143,  s.  c.  10  B.  Mo.  321. 

If  a  boy  who  is  about  to  be  apprenticed,  go  to 
his  master  on  trial,  and  stay  several  months  without 
entering  into  any  agreement,  assisting  his  maater  in 
his  business,  such  master,  in  an  action  by  the  boy's 
father  for  money  lent,  is  not  entitled  tocbarge  for  board 
and  lodging,  which  therefore  is  not  the  subject  of  a 
set-off.    Wilkint  v.  WelU,  2  C.  &  P.  231.  [Garrow] 

A  joint  creditor  by  simple  contract  may  proceed 
againat  a  clear  residue  of  the  assets  of  a  deceased 
partner,  the  survivor  being  insolvent ;  and  may  aet 
off  against  a  debt  to  the  deceased,  from  the  survivor 
and  himself  as  his  surety,  a  debt  to  the  survivor 
from  the  decessed,  which  was  agreed  to  be  applied 
in  liquidation  of  the  debt  secured.  Cheetham  v. 
Crook,  1  M'Clel.  &  Y.  307. 

A  being  indebted  to  B  in  s  sum  of  lOOO/.exeeated 
a  bond  to  him  for  securing  that  amount  and  interest 
B  subsequently  died,  having  made  his  will,  and  ap- 
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pointed  C  ind  D  hii  executOTB  tod  ntidaaiy  legs* 
tees :  ui  apportionment  of  B's  residuary  estate  being 
made,  tlie  bond  is  allotted  to  C  as  part  of  bis  abare : 
C  being  tbe  steward  of  A,  and  Laying  a  running 
aecount  witli  him,  enters  tbe  bond  in  that  acooont. 
C  dies  intestate,  leafing  a  widow,  wbo  takes  out 
administration  to  bis  estate,  and  also  administration 
dB  bonis  nm  to  B  ;  and,  as  such  last- mentioned  ad- 
ministratrix, sbe  files  a  bill  as  a  specialty  creditor 
against  the  representatirea  of  A :  Held,  that,  in  this 
suit,  tbe  representatives  of  A  could  not  make  a  set- 
off against  tbe  demand,  in  respect  of  sums  which 
they  alleged  to  have  been  omitted,  or  improperly 
charged  in  the  account  of  C,  but  must  file  a  cross 
bill. 

There  can  be  no  set-off,  either  at  law  or  in  equity, 
where  either  of  the  debts  is  a  debt  in  outer  droit. 
Gale  ▼.  Luttrell,  1  Y.  &  J.  180. 

A  was  employed  as  storekeeper  by  B  and  C,  who 
were  joint  adventurers  in  a  mine,  and  he  was  autho* 
rized  to  draw  bills  on  B  for  money  laid  out  on  ac- 
count of  the  mining  company ;  tbe  bills  were  dis- 
counted by  a  banker,  and  the  pay  ment  of  them  was 
guaranteed  to  him  by  B  and  C.  B  having  been 
arrested,  A,  in  order  to  provide  funds  to  procure  B's 
discharge,  drew  on  B  a  bill,  purporting  to  be  on  ac- 
count of  the  mining  company,  the  banker  discounted 
the  bill,  and  paid  the  amount  to  B,  C  was  afterwards 
compelled  to  take  up  tbe  same  in  consequence  of  bis 
guarantie.  In  an  action  brought  by  A  against  B 
and  C  for  his  salary,  it  was  held,  that  C  could  not 
set-off  the  amount  of  the  bill.  Jonet  ▼•  Fleming,  7 
B.  &  C.  217. 

(B)  Partners. 

To  constitute  a  set-off  between  partners,  the  ba- 
lance must  be  finally  struck,  llierefore,  where  in 
an  action  for  the  use  and  occupation  of  stables,  it 
appeared  that  the  plaintiff  and  defendant  had  for- 
merly been  connected  in  a  sUige-eoach  concern,  and 
that  weekly  accounts  bad  been  delivered  by  the 
plaintiff  to  the  defendant,  which  disclosed  that  the 
l^aintiff  received  tbe  profits  for  the  purpose  of  di- 
viding them,  and  which  stated  the  sum  due  to  the  de- 
fendant for  the  week,  were  holden  not  to  be  evidence 
of  a  matter  of  set-off.  FramoHt  v.  Coupland,  1  C.  £c 
P.  275.  [Best] 

Money,  the  property  of  two  partners,  misapplied 
by  a  person  at  the  instance  of  one  of  the  paitners, 
and  with  his  concurrence,  cannot  be  set  off  in  an 
action  against  the  two  by  that  person.  Jonee  v. 
Fleming,  6  Law  J.  KB.  113,  s.  c.  7  B.  &  C.  217. 

When  a  man  is  sued  by  or  on  behalf  of  two  part- 
ners, he  cannot  set  off  an  old  debt  due  to  him  from 
those  two.  in  conjunction  with  a  third  partner,  who 
afterwards  retired.  M'Gillivray  v.Simson,  6  Law 
J.  K.B.  53,  a.  c.  9  D.  &  R.  35. 

(C)  Agents,  Insurance  Brokers,  and 
Underwriters. 

In  a  case  where  a  broker  settles  a  loss  with  an 
underwriter,  and  his  name  is  erased  from  the  policy 
and  adjustment,  and  the  broker  within  a  month  is 
declared  a  bankrupt,  the  underwriter  cannot  s«t  off 
against  the  assured  a  balance  due  to  him  from  the 
broker  at  tbe  time  of  such  adjustment.  Todd  r.  Reed, 
3  Stark.  16.  [Abbott] 

Where  a  broker  (though  known  to  be  such)  sells 


in  his  own  name,  with  an  implied  authority  from  his 
principal  to  do  so,  it  seems  that  the  buyer  may  set 
off  against  tbe  price,  a  demand  which  be  has  upon 
the  broker.     Wynen  v.  Brown,  4  Law  J.  K.B.  203. 

Although  an  undertaking  by  a  broker,  in  consider- 
ation of  the  brokerage,  to  sell  goods  and  pay  over 
the  proceeds  to  his  principal,  without  deducting 
therefrom  the  sums  of  money  due  to  him,  is  not 
binding ;  yet,  if  he  also  agrees  not  to  set  off  a  debt 
due  from  a  prior  firm,  which  by  a  previous  letter  the 
principals  had  agreed  to  pay  him,  they  having  the 
funds  of  that  firm,  the  letter  and  agreement  may  be 
set-off  against  each  other.  M'Gillivray  r.  Simeon,  2 
C.  &  P.  320.  [Abbott] 

B,  being  indebted  to  A,  gave  him  money  to  effect 
an  insurance  as  a  security,  A  took  the  insurance  in 
his  own  name,  and  soon  afterwards  died.  The  execu- 
tors received  tbe  money  from  the  insuranoe-olBce, 
and  sued  B  for  the  debt,  wbo  was  not  allowed  to 
set  off  tbe  amountobtained  from  tbe  insurance-office. 
White  V.  GompertSf  1  Law  J.  K.B.  52. 

Tbe  defendant,  an  insurance-broker,  being  sued 
by  the  assignees  of  a  bankrupt  underwriter,  for 
premiums  due  to  the  bankrupt  for  subscribing  cer- 
tain policies,  claimed  to  set  off  sgainst  this  demand 
a  loss  that  had  happened  on  goods  on  which  tbe 
bankrupt  had  underwritten  a  policy  effected  in  the 
name  of  the  defendant :  Hela,  ibat  although  the 
goods  were  not  the  property  of  the  defendant,  and 
tiie  insurance  was  effected  by  him  by  order  of  bis 
principals,  yet,  as  the  policy  was  in  the  defendant's 
own  name,  and  he  had  a  lien  on  it  for  money  due  to 
him  from  his  principals  to  a  greater  amount  than 
tbe  set-off  claimed,  be  was  entitled  to  the  set-off. 
Davies  v.  WiUcinaon,  6  Law  J.  C.P.  12,  s.  o.  4  Bing. 
573,  s.  c.  1  M.  &  P.  502. 

(D)  Costs  and  Judgments. 

Where  there  have  been  two  actions  between  the 
same  parties,  the  Court  of  King's  Bench  frill  not 
set  off  the  costs  in  the  one  against  the  costs  in  the 
other.     FeUon  v.  EaUhope,  1  Law  J.  K.B.  58. 

Where  an  arbitrator  awarded  a  verdict  to  be  en- 
tered for  the  plaintiff  in  an  action  of  trespaas,  brought 
by  him  against  the  defendants,  with  40<.  damages, 
and  found  that  iOOL  was  owing  from  tbe  plaintiff  to 
the  defendants,  for  goods  sold  and  delivered,  which 
he  directed  to  be  paid  within  two  months  after  the 
date  of  the  award,  and  the  plaintiff's  costs  were 
taxed  on  the  action  brought  by  him  at  102<. — the 
Court  would  not  allow  the  derandants  to  set  off  the 
sum  awarded  to  them  againat  such  costs,  tbe  time 
allowed  for  the  payment  of  that  sum  not  haring  ex- 
pired when  the  application  was  made.  Young  r, 
Gye,  3  Law  J.  C.P.  108,  s.  c.  10  B.  Mo.  198. 

In  pursuance  of  a  iudge's  order,  the  defendant 
was  to  go  to  trial  on  the  terms  of  paying  a  certain 
sum,  and  the  costs  incurred  up  to  the  date  of  the 
order.  The  plaintiff  having  proceeded  to  trial  be- 
fore the  costs  were  paid,  and  the  defendant  having 
recovered  a  verdict :  It  was  holden,  that  the  pay- 
ment of  the  costs  was  a  condition  precedent,  which 
ought  to  be  performed  before  the  defendant  could 
have  the  benefit  of  the  order,  and  that  therefore  he 
could  not  set  off  these  costs  against  those  afterwards 
earned  against  him  on  the  poetea.  A^inally,  Stamp, 
4  D.  &  K.  716,  s.  c.  3  B.  &  C.  108. 

A  person  filed  a  bill  in  equity  which  was  dis- 
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■UMadwitheMta.  He  tbenbrougbt  tnactioo  for  the 
Bune  Gttuae  and  obtained  a  jodgment.  Subject  to  the 
lien  of  the  attorney,  the  coeta  in  equitj  may  be  aet 
off  againat  the  jadgmeot.  Harrum  ▼.  Btunbrid^, 
t  Law  J.  K.B,  171,  a.  c.  S  B.  6c  C.  800,  a.  o.  4  D. 
&  R.  S63, 

Coata  of  a  bill  in  equity  may  be  aet  off  againat  a 
Terdict  at  law,  notwithstanding  the  lien  of  the  attor- 
ney for  hia  coata.  Webber  v.  McholU,  5  Law  J.  C.P. 
19,  a.  c  4  Bing.  17. 

Where  an  estate  waa  pledged  with  a  aolicitor, 
aa  aecurity  for  hia  coata,  and  he  filed  a  bill  for  fore* 
doaure,  and  the  client  filed  a  croaa  bill,  alleging  that 
the  coata  demanded  had  been  occaaioned  by  negli- 
gence and  want  of  akill ;  a  demnner  to  the  bill  waa 
orerruled,  on  the  gronnd  of  equitable  aet*off.  Piggott 
r.  WUlUmt,  6  Mad.  9i. 

A  ia  nonauited  in  an  action  againat  B,  and  B  haa 
the  coata  taxed  :  B,  In  the  mean  time,  having  filed 
a  bill  of  diacorer^  againat  A,  haa  been  ordered  to 
pay  the  coata  of  it ;  A  beoomea  inaoWent.  Under 
theae  circomatanoea,  a  court  of  equity  will  not  enable 
B  to  aet  off  the  ooata,  which  he  haa  to  receive  at  law, 
againat  the  coata  of  the  bill  of  diacovery .  Wright  r, 
MudU,  1  Law  J.  Chano.  136,  a.  c  1  S.  &  S.  966. 

A  debtor,  who  ia  entitled  to  coata  on  a  aoit  for  the 
adminiatration  of  aaaeta,  will  be  compelled  to  aet 
them  off  pro  roNfe,  againat  the  debt  due  from  him. 
Harvur  t.  HarrU,  1  Ruaa.  155. 

A  judgment  debt  due  from  B  and  othera,  in  an 
action  of  treapaaa,  in  which  B  waa  chiefly  concerned, 
and  boimd  to  indemnifV  hia  oo*defendanta,  waaaet  off 
againat  a  judgment  debt  due  to  B  from  theplaintifll 
Beumt  y.  Bernuti,  4  Bing.  493. 

(£)  Pleadings  and  Evidbnce, 

A  aet-off  muat  be  pleaded  to  an  aetion  of  covenant ; 
therefore,  where  wm  est  faetvm  had  been  pleaded, 
and  a  notice  of  aet^off  given :  Held,  that  the  defen- 
dant covld  not  avail  himaelf  of  it  Oldeniiow  ▼•  Thomp' 
S9II,  S  Chit.  388. 

A  aet-off  muat  alwaya  be  pleaded  where  there  are 
other  pleaa  besidea  the  general  iaaoe :  but  if  the 
general  iasue  be  the  only  plea,  a  notice  of  aet-off 
will  auffice.  Webber  v.  Venn,  «  C.  &  P.  310,  a.  c.  1 
R.  &  M.  413.  [Abbott] 

A  defendant  cannot  avail  himaelf  of  a  croaa  de- 
mand, nnleaa  he  haa  pleaded  or  given  notice  of  set* 
off     Fartker^iU  v.  /otict,  1  C.  &  P.133.  [Hullock] 

A  aet-off  la  pleadable  to  an  action  on  a  bond  for 
payment  of  an  annuity.  Coiiine  v.  CoUint,  S  Ken. 
530,  a.  c.  t  Burr.  8f  0. 

A  plea  of  aet-off  to  debt  oh  bond  conditioned  for 
replacing  atook,  cannot  be  auatained :  therefore, 
where  the  defendant  obtained  a  verdict  on  such  a 
plea»  the  Court  ordered  judgment  to  be  entered  up 
for  the  plaintiff.  GUlingham  v.  Waiket,  13  Price, 
434,  a.c.  M'Clel.  198. 

To  a  declaration  for  goodaaold  and  delivered,  the 
defendant  pleaded,  that  the  gooda  were  aold  to  him, 
with  the  knowledge  of  the  plaintiff,  by  another  per- 
aon,  who  waa  the  agent  of  the  plaintiff;  and  that  the 
plaintiff  waa  not  known  to  the  defendant  aathe  pro- 
prietor thereof,  but  that  the  defendant  bought  them 
aa  the  gooda  of  that  other  person,  who  waa  indebted 
tohim,and  thereupon  he  waaentitled  to  aet-off  accord- 
ing to  tbe  form  of  the  aUtute :  The  Court  held  the 
plea  to  be  good  on  geneial  demurrer ;  hot  they  aaid 


it  would  have  been  bad  on  spedal  demmrar,  for  con- 
cluding with  a  aet-off  according  to  the  form  of  the 
atatote.  Carr  ▼.  HineheHff,  4  Law  J.  K.B.  5,  a.  c. 
4  B.6c  C.  547,  a.  a  7  D.  £  R.  4f. 

To  an  aetion  of  indeintatut  attumpsU,  it  ia  no 
good  plea  to  aay  that  the  plaintiff  ia  indebted  to  the 
defendant  in  more  money  than  the  defendant  ia  in- 
debted to  the  plaintiff.  The  plea  ahould  run  in  tbe 
nanal  form,  that  **  the  plaintiff  ia  indebted  to  the 
defendant  in  ao  much  ;  which  aom  exceeda  tbe  da- 
magea  auatained  by  the  plaintiff  by  reaaon  of  the 
non-performance  of  the  aaid  promiaea  and  onder- 
tekinga."  Clermont  t.  TuUidge,  6  Law  J.  K.B.  S43. 

It  ia  a  aettled  rule,  that  a  aum  of  teoney  given 
under  anigreement  by  way  of  penalty  cannot  be 
pleaded  aa  a  matter  of  aet«off. 

Therefore,  in  an  agreement  fortheperfotmanoe  of 
aeveral  artidea,  wherein  the  partiea  boond  them- 
aelvea  "  in  the  penal  aom  of  5CKM.  to  be  reeoverable 
aa  and  by  way  of  liquidated  damagaa,"  it  waa  held, 
that  a  plea  of  aet-off,  in  reapeet  of  thia  5001.  alleged 
to  have  accrued  from  a  breach  of  the  agreement,  waa 
bad,  aa  it  waa  in  the  nature  of  a  penalty,  and  not  of 
liquidated  damages.  i>apif  v.  Penton,  5  Law  J.  K.B. 
119,  a.c.  6B.&C.  216. 

It  aeema  that  a  man  ia  not  bound  by  an  under- 
taking to  waive  the  benefit  of  a  aet-off,  if  the  form  of 
action  ia  which  he  is  aned  admits  the  right  of  aet- 
off. 

Therefore,  where  a  man  ia  aned  in  aaaumpait,  and 
he  pleada  a  aet-off,  hia  plea  ia  not  anawered  by  a 
replication,  that  he  agreed  to  pay  read^  mon^; 
or,  that  he  agreed  not  to  aet  off  a  previooa  debt. 
M'GUUvray  t.  5taum»  5  Law  J.  K.B.  53,  a.  c.  9 
D.  &  R.  35. 


SETTLEMENT.  MARRIAGE. 

(A)  Validity  of. 
^B)  Construction. 


(A)  Validity  op. 

By  one  aet  of  marriage  artidea,  tbe  real  eaUte  of 
an  infant,  being  tbe  intended  wife,  ia  aettled ;  by 
other  artidea  of  the  aame  date,  the  huaband  aettles 
hia  eatate,  creating  a  charge  on  it  in  favour  of  the 
wife :  though  the  wife  ahould  afterwarda  defeat  her 
aottlement,  tbe  eaUte  of  the  huaband  remaina  bonnd 
by  hia  aettlement. 

A  aettlement  of  the  wife'a  chattel  real,  made  dar- 
ing her  infancy,  ia  binding  on  her.  TrvUepe  v. 
Lenton,  t  Law  J.  Chane.  3,  a.  c.  1  S.  &  S.  477. 

Before  marriage,  a  huaband  executea  a  bond  to 
truateea,  the  condition  of  which  binda  him  to  aetde 
the  property  of  the  wife  on  her  and  her  isane,  in 
anch  manner  aa  the  trustees,  in  their  discretion, 
aball  think  proper.  Af^r  the  marriage,  a  aettlement 
is  made,  by  which  part  of  the  property  ia  to  be  ap- 
plied in  payment  of  his  debu,  and  for  hia  further^ 
ance  ib  life, — another  (Mrt  ia  aettled  on  the  wifi9  for 
life,  remainder  to  tbe  iasue  of  the  marriage,  and, 
in  caae  there  ahould  not  be  any  aoch  iaaue,  to  the 
husband  abaolutelv ; — and  a  third  part  of  the  pro- 
perty ia  given  to  the  wife  for  life,  and,  after  her  de- 
cease, in  caae  there  was  no  iaaue  of  the  marriage, 
aa  she  ahould  appoint :  Held,  that  this  settlement 
was  not  according  to  tbe  condition  of  the  bond,  sad 
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4Mi  not  bind  the  righu  of  the  wife.  Webb  t.  KtUy, 
S  Law  J.  Chane.  17<. 

A  volttntaxy  settlement  of  penonal  property,  made 
bj  persons  who  are  not  indebted  at  that  time,  is 
good  against  a  snbseqaent  bond  fide  rendee.  Jonee 
T.  Croueher,  1  S.  &  S.  315. 

A  limitation  bj  the  settlor  in  a  marriage  settle- 
ment, in  faronr  of  the  iasne  of  a  second  marriage, 
was  holden  good  against  a  subsequent  purchaser  for 
valuable  consideration.  Thamat  v.  Clayton,  6  M.  & 
S.67,  n. 

Where  a  marriage  settlement  contained  a  limita- 
tion to  brothers,  a&r  other  limitations  to  the  use  of 
the  first  and  other  sons  of  the  settlor  in  tail  male : 
It  was  holden  not  to  be  valid  against  a  purchaser  for 
valuable  consideration.  Johnon  r,  L^ard,  6  M.  & 
S.60. 

Where  a  deed  of  marriage  settlement  is  drawn  up 
as  between  the  intended  husband  and  wife  and  their 
respective  fathers,  snd  the  father  of  the  wife  secures 
to  the  lather  of  the  hoaband  a  sum  of  monej  as  the 
portion  of  the  wife,  according  to  a  provision  of  the 
deed,  bnt  neither  be  nor  his  daughter  execute  the 
deed,  and  it  is  eiecuted  only  b^  the  intended  bur* 
band  and  his  father,  it  is  binding  upon  and  as  be- 
tween the  parties  who  execute,  and  creates  efllicient 
rights  for  the  objects  of  the  settlement.  M'NeiU  t. 
CahiU,  t  Bligh,  ttB. 

(B)  Construction. 

[See  White  t.  Ktttmey^  6  Law  J.  Chanc  fS, 
s.  c.  3  Russ.  t08.] 

In  a  marriage  settlement,  reciting  that  the  father 
of  the  wife  hM  agreed  to  make  a  further  provision 
for  his  daughter,  equal  to  his  jounger  ehila  or  chil- 
dren, he  corenanted  to  give  or  secure  to  the  trusts  of 
the  settlement,  as  lam  a  share  of  his  property  as  he 
should  give  to  any  ofhis  other  younger  children,  to 
take  ellbct  on  the  death  of  the  survivor  of  himself  and 
his  then  wife ;  and  that,  if  he  died  intestate,  or  omit- 
ted to  make  the  provision  before  covenanted  for, 
there  should  be  paid  to  the  trustees  of  the  settlement 
as  great  a  share  of  his  property  as  any  younger  child 
should  in  that  event  become  entitled  to :  Held,  that 
those  interested  under  the  settlement  were  entitled 
to  a  further  provision,  equal  only  to  that  which  any 
younger  child  took  upon  the  death  of  the  covenantor, 
and  without  reference  to  advancements  made  by  the 
covenantor  daring  his  life.  WiUh  v.  Bittck,  2  Law 
J.  Chanc.  131,  s.  c.  1  S.  &  S.  5t5, 

By  a  marriage  settlement,  the  husband  assigned 
to  trustees  4000<.  upon  trust,  (among  other  things,) 
in  case  the  wife  died  in  his  lifotime,  to  transfer  and 
re-assign  the  money  to  him,  his  executors,  and  ad- 
ministrators, to  and  for  the  use  of  him  and  any  child 
or  children  of  the  marriage  :  Held,  that,  upon  the 
death  of  the  wife  in  the  lifetime  of  the  husband,  these 
words  give  him  the  fund  for  life,  with  remainder  to 
tlie  children  of  the  marriage.  Chambert  v.  Atkynt, 
1  Law  J.  Chanc.  208,  s.  c.  1  S.  &  S.  SSt. 

Where,  by  a  marriage  settlement,  certain  lands 
(subject  to  a  charge  of  1600/.  secured  by  a  term  of 
one  thousand  years,)  were  limited  to  the  use  of  the 
husband  for  life,  sans  waste,  with  limitation  to  two 
trustees  and  their  heirs  during  his  life,  in  trust  to 
support  contingent  remainders;  remainder  to  the 
use  of  the  wife  for  life,  sans  wsste,  remainder  to  the 
children  of  the  marriage ;  and,  for  default  of  snob 


ksue,  to  the  right  heirs  of  the  survivor  of  husbsnd 
and  wife  in  fee :  and  it  was  provided,  diat  the  hus- 
band and  wife,  during  their  joint  lives,  or  the  life  of 
the  Burviror,  might  charge  the  estate  to  the  extent 
of  20002.,  and  that  the  trusteea  might  sell  the  lands 
by  the  direction  and  with  the  approbation  of  the 
husband  and  wife,  or  survivor  of  them ;  and  the  hus- 
band died,  and  the  wife  afterwards  married  a  second, 
and  she,  with  his  consent,  created  a  term  of  one  thou- 
sand years,  and  charged  the  estate  with  f  000/.  bor- 
rowed by  way  of  annuity,  and  levied  a  fine  to  J  G 
in  fee,  which,  by  a  deed  to  lead  the  uses,  was  de- 
clared to  be  '*  upon  trust  to  secure  the  regular  pay- 
ment of  the  annuity,  and  for  conoboratiog  and 
strengthening  the  said  term  on  the  troats  before 
mentioned :"  Held,  that  this  fine  did  not  operate  to 
extinguish  the  power  of  the  wife  to  consent  to  a  sale 
of  the  estates  under  the  power  contained  in  the  ori- 
ginal settlement,  so  as  to  prevent  an  exercise  of  such 
power  of  sale  by  the  trustees  appointed  by  that  in- 
denture. TyrreU  v.  Marth,  3  Law  J.  C.P.  138,  s.c. 
3  Biog.  31,  8.  c.  10  B.  Mo.  305. 

By  the  settlement  on  the  marriage  of  A  B  frith 
C  D,  portions  were  to  be  raised  for  the  younger 
children  of  A  B  by  C  D,  or  any  future  wife,  but 
not  to  be  paid  until  after  Uie  decease  of  A  B,  C  D, 
or  such  future  wife,  though  no  estate  was  giren  to 
such  future  iinfe ;  and  power  was  given  to  A  B  to 
appoint  the  interest  of  the  portions  to  be  raised  fon 
the  children's  maintenance ;  and,  on  his  default,  the 
same  power  was  given  to  the  trustees,  and  the  main- 
tenance was  directed  to  be  paid  on  the  first  quarter- 
day  after  the  decease  of  the  survivor  of  A  B,  C  D, 
or  such  future  wife.  A  B  died,  leaying  his  second 
wife  surviving,  and  by  his  will,  which  was  not  duly 
attested,  directed  the  maintenance  to  be  raised  from 
the  time  of  his  death,  and  gave  other  benefits  to  his 
eldest  son :  Held,  thatthe  trustees  bad  no  power  to 
allow  maintenance  dorine  the  second  wife's  lifetime, 
but  that  the  eldest  son  should  be  put  to  his  election, 
as  he  had  other  benefits  under  the  will,  and  was  the 
only  party  who  could  be  benefited  by  withholding 
the  maintenance.  Hume  ▼.  RundeU,  2  S.  &  S.  174. 

A  son,  who,  when  he  attained  twenty-one,  was  a 
younger  child,  bnt,  by  the  subsequent  death  of  his 
elder  brother  in  the  lifetime  of  his  parents,  became 
an  eldest  son  before  the  time  fixed  for  the  payment 
of  the  younger  ehildren*s  portions,  is  entitled  to  his 
shsre  of  portions  which  are  directed  to  rest  in 
yonnger  sons  at  twenty-one,  though  not  payable  till 
after  the  death  of  the  parents ;  there  being  enough 
in  the  settlements  by  wnich  the  portions  were  pro- 
vided to  shew  that  the  character  of  younger  chil- 
dren was  to  be  ascertained  by  reference  to  the  time 
when  the  portions  vested,  and  not  to  the  time  when 
they  became  payable.  Windkam  r.  Graham,  1  Russ. 
331. 

Construction  of  an  ambiguous  marriage  settlement, 
as  to  whether  a  child  takes  a  vested  interest  in  cer- 
tain sums  uiM>n  attaining  twenty-one  in  the  lifetime 
of  the  mother;  or  whether  the  interest  is  contingent 
upon  the  event  of  the  child  surviving  the  mother. 
Fittgtratd  v.  Field,  4  Law  J.  Chanc.  170,  s.  c.  1 
Ross.  430. 

Under  a  settlement,  the  husband  was  tenant 
for  life,  remainder  to  trustees,  to  preserve,  &c., 
remainder  to  the  wife  for  life,  remainder  to  trus- 
tees, &c.,  remainder  to  the  children  of  the  mar- 
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riage,  remainder  to  the  sarTifor  of  bosbaiid  uid 
wife  in  fee ;  afterwards,  there  being  no  issae,  bun- 
band  and  wife  by  lease  and  release  conveyed  the 
lands  in  fee  to  a  mortgagee,  with  a  covenant  to  levy 
a  fine  corns  eeo,  Sfc,  to  enare  to  the  mortgagee  during 
the  lives  of  the  mortgagors  and  the  survivor,  remain- 
der to  the  uses,  estates,  6lc.  limited  by  the  settlement 
in  fevour  of  the  children,  &c.,  to  the  end  that  all 
and  every  of  such  uses  might  be  corroborated,  &o. ; 
the  fine  was  accordingly  levied,  and,  the  mortgage 
having  been  paid  off,  the  mortgagee  reconveyed  the 
premises  to  the  trustees  to  hold  to  the  uses  of  the 
original  settlement :  Held,  first,  that  the  fine  and 
the  deed  to  lead  &c.  were  to  be  taken  as  one  assur- 
ance, and  that  the  leg^l  effect  of  the  former  wsfl 
limited  by  the  lawful  intention  of  the  parties,  ap- 
parent on  the  face  of  the  deed,  viz.  to  give  merely 
a  charge  by  way  of  security  to  the  mortgagee  on 
the  parties  own  interests,  and  that  the  interest  of 
the  mortgagee  depended  op  the  estoppel,  which  was 
extinguished  by  the  reconveyance.  Secondly,  that 
if  the  fine  baa  determined  the  life  estate,  the  con- 
tingent remainders  were  supported  by  the  remain- 
ders to  trustees,  without  an  actual  entry.  Thirdly, 
that,  on  the  death  of  the  wife  without  issue,  the 
husband  became  entitled,  in  virtue  of  the  original 
settlement,  to  the  fee,  and  which  he  might  dispose 
of  by  will.     Daviet  v.  Buih,  1  M'CleL  &  Y.  58. 

A  being,  under  the  marriage  settlement  of  her 
father  and  mother,  tenant  in  tail  in  remainder  of 
certain  lands,  expectant  on  the  failure  of  male  issue 
of  her  only  brother,  there  is  made  on  her  marriage 
a  settlement  containing  a  covenant,  by  which,  after 
reciting  that  it  was  possible  that  she  might,  under 
and  by  virtue  of  the  limitations  contained  in  the 
former  settlement,  eventually  become  entitled  to  a 
certain  estate,  or  a  part  of  certain  lands,  it  is  agreed, 
that,  in  case  abe  ahall  in  her  lifetime  become  entitled 
to  any  such  estate  as  aforesaid,  the  same  shall  be 
conveved  to  the  uses  and  for  the  trusts  therein  men- 
tioned;  the  brother  afterwards  suffers  a  recovery, 
and  dies  intestate  without  issue,  whereupon  the  fee- 
simple  of  one- fourth  part  of  the  lands  comprised  and 
referred  to  in  the  settlement  descends  upon  her  as 
one  of  his  co-heiresses :  Held,  that  tlie  covenant 
does  not  affect  the  fee-aimple  ao  coming  to  her  by 
descent.     TayUur  v.  Diekenson,  1  Russ.  591. 

By  a  marriage  settlement,  an  estate  is  conveyed 
to  trustees  to  the  use  of  the  husband  for  life  ;  re- 
mainder to  the  wife  for  life ;  remainder  to  the  use 
of  all  tlie  children  of  the  marriage  in  tail  as  tenants 
in  common ;  remainder,  if  there  should  be  a  failure 
of  issue  of  the  body  or  bodies  of  any  such  child  or 
children,  then,  as  to  the  part  or  share,  or  parts  or 
shares  of  such  children  whose  issue  should  so  fail, 
to  tlie  use  of  the  remaining  and  other  children  of  the 
marriage  in  tail  as  tenants  in  common  ;  and,  in  case 
there  should  be  a  failure  of  issue  of  the  bodies  of 
all  such  children  but  one,  or  if  there  should  be  but 
one  such  child,  then  to  the  use  of  such  only  re- 
maining or  only  child,  and  the  heirs  of  his  or  her 
body  lawfully  issuing,  and  for  default  of  auch  issue, 
remainder  to  the  heirs  of  the  settlor:  Held,  that 
cross -remainders  were  not  limited  between  the  chil- 
dren as  to  the  accruing  shares.  Edwards  v,  AUUton, 
6  Law  J.  Cbanc.  50. 

It  is  declared  by  a  marriage  settlement,  that  a 
trustee  is  to  lay  out  a  sum  of  money,  which  the 


husband  bad  agreed  to  settle,  in  the  porohaae  of  tay 
public  stocks  or  funds,  or  annuities  for  the  life  of 
the  intended  wife  in  his  own  name,  in  trust  for  her, 
and  that  be  is,  during  her  life,  to  pay  to  her  the 
dividends,  and  other  produce  of  the  stodc  or  annuity 
so  to  be  purchased,  to  her  separate  use  during  ber 
life :  Held,  that  the  wife  is  entitled  absolutely  to  a 
sum  of  3  per  cent  stock  porcbssed  with  the  money, 
and  not  merely  to  a  life-interest  in  it.  Smith  ▼• 
King,  1  Russ.  365. 

By  a  marriage  settlement,  certain  stocks,  the  pro- 
perty of  the  lady,  are  assigned  to  trustees,  upon 
certain  trusts,  for  the  benefit  of  the  intended  wif« 
and  husband,  during  their  joint  Uvea ;  and  if  the 
wife  ahould  survive  the  husband,  having  children 
by  him,  upon  trust  for  her  during  her  life,  and  after 
the  death  both  of  her  and  her  husband,  upon  trust 
for  all  her  children  by  her  then  intended  or  any 
future  husband,  as  she  should  appoint;  and,  in 
default  of  appointment,  upon  trust  for  the  children 
of  the  then  intended  marriage ;  and  it  was  provided, 
that,  if  the  lady  should  survive  her  intended  hus- 
band, and  there  ahould  be  no  children  of  that  mar- 
riage who  ahould  acquire  a  vested  interest  in  the 
property,  the  stocks  should  be  upon  trust  for  her, 
and  assigned  to  her :  the  lady  having  outlived  her 
husband,  and  there  being  no  child  of  that  marriage 
who  had  acquired  a  vested  interest — It  was  held, 
that  the  lady  was  entitled  to  the  stocks  absolutely, 
without  regard  to  the  possibility  of  there  being 
children  of  a  future  marriage,  nantm  ▼.  Cook,  4 
Law  J.  Cbanc.  45. 

*  Settlement  in  trust  for  the  separate  use  of  a  mar- 
ried woman  for  life,  but  so  as  not  to  sntioipate,  witli 
remainder  as  she  should  appoint  by  will ;  and  in 
default  of  appointment,  to  A. 

On  the  death  of  her  huaband,  the  restraint  on 
anticipation  ceases,  and  therefore  ahe  is  entitled, 
with  the  concurrence  of  A,  to  a  transfer  of  the  fund. 
Barton  v.  Briteoo,  1  Jac.  603. 

By  a  marriage  settlement,  stock,  the  property  of 
the  husband,  ib  settled  upon  the  wife  for  life  to  her 
separate  use,  and,  after  her  death,  on  the  husband, 
if  he  ahould  survive  her ;  but,  if  he  should  die  in 
her  lifetime,  then  upon  trust  for  such  persons  as  he 
should  by  deed  or  will  appoint,  and,  in  default  of 
appointment,  to  ]biB  executors  and  administrators ; 
the  husband  died  in  the  wife's  lifetime,  without 
exercising  his  power :  Held,  that  these  words  did 
not  vest  the  stock  in  the  executor  of  the  husband, 
but  that  it  formed,  subject  to  the  wife's  life-interest 
therein,  part  of  the  husband's  residuary  estate. 
CoUitr  V.  Squire,  5  Law  J.  Cbanc.  186. 

When  lands  are  given  to  A  for  life,  remainder  to 
his  sons  in  tail  male,  &c.,  remainder  to  M  for  life, 
with  other  remainders  over,  and  certain  powera  ara 
annexed  to  all  the  life  estates,  and  the  uses  thus 
created  are  subject  to  a  power  of  revocation  ;  then, 
if  in  the  exercise  of  this  power  of  revocation,  the 
limitation  to  M,  and  all  the  limitations  subsequent 
to  it  are  revoked,  and  new  uses  to  S  for  life  &c.  are 
substituted  in  their  place,  the  prior  limitations  to  A 
and  his  sons  remaining  undisturbed  ;  and  if,  in  this 
deed  of  revocation  and  new  appointment,  clauses  are 
contained,  giving  nearly  the  same  powers  of  jointur- 
ing, &c.  to  the  tenants  for  life,  as  were  given  by 
the  first  settlement,  and  expressed  in  nearly  the 
same  words  as  the  corresponding  clauses  in  that 
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setdemeiit,  tnd  ineludiog,  ezpreflslj  by  name,  A  as 
well  as  S ;  sach  clauses,  so  expressed,  will  not  give 
A  a  doable  power  of  jointaring,  &c.,  but  will  be 
coDStmed  as  merely  intended  to  declare  tbe  inten- 
tion of  the  settlor,  that  the  powers,  which  were 
annexed  by  the  first  deed  to  the  estates,  created  by 
and  still  subsisting  under  it,  shall  continue  in  full 
force.  Wigtell  ▼.  Smith,  1  Law  J.  Chanc.  Itl,  a.  c. 
1  S.  6c  S.  181. 

Where  a  settlement  contained  a  limitation  to  the 
use  of  the  first  son  of  A  B  upon  C  D  his  intended 
wife  to  be  begotten,  and  for  default  of  such  issue, 
then  to  the  use  of  tbe  second,  &c.  severally  and 
successively,  &c.,  and  of  the  several  heirs  male  of 
their  several  and  respective  bodies ;  and  for  deiault 
of  such  issue,  in  case  C  D  should  be  enceinte  by 
C  F,  to  the  use  of  G  H  until  C  D  should  be  deli- 
▼ered,  in  trust  for  after- bom  children ;  and  if  there 
should  be  a  son  or  sons,  to  the  use  of  such  after- 
bom  son  and  sons,  severally  and  successively,  &c. ; 
and  the  heirs  male  of  the  body  and  bodies  of  such 
after-bora  son  and  sons  :  Held,  that  the  elder  son 
of  A  B  the  settlor,  took  an  estate  in  tail.  Galley  v. 
B«rriti^t0n,  2  Bing.  387,  s.  c.  10  B.  Mo.  21. 

Under  a  settlement  and  recovery,  lands  were 
limited  to  the  use  of  A  for  life,  and  after  his  decease 
to  the  use  of  B,  and  his  heirs,  during  the  life  of  A, 
10  support  contingent  remainders ;  remainder  to  the 
use  of  C  for  life  ;  remainder  to  the  same  B  and  his 
heirs,  during  the  life  of  C,  to  support  contingent 
remainders ;  remainder  to  the  first  and  other  sons 
of  C,  in  tail  male ;  remainder  to  the  use  of  D  for 
life,  and  if  she  should  marry,  and  her  husband 
should  survive  her,  to  her  husband  for  bis  life ;  and, 
after  the  determination  of  those  estates,  to  the  said 
B  and  his  heirs  (without  saying,  during  the  life  of 
D),  to  support  and  preserre  contingent  remainders ; 
remainder  to  the  first  and  other  sons  of  D,  in  tail ; 
remainder  to  the  use  of  £  for  her  life,  and,  if  she 
should  marry,  and  her  husband  should  survive  her, 
to  her  husband,  for  his  life,  and,  after  the  deter- 
mination of  those  estates,  to  tbe  said  B  and  his 
heirs  (without  saying,  daring  the  life  of  E),  to  sup- 
port contingent  remainders  ;  remainder  to  the  first 
and  other  sons  of  £,  in  tail  male :  Held,  that  under 
the  limitation  to  B  and  his  heirs,  after  the  limita- 
tions of  estates  for  life  to  D  and  E,  the  trustee  took 
the  fee,  and  that  £  took  only  an  equitable  estate. 
Colmare  v.  Tyndall,  2  Y.  &  J.  605. 

By  tbe  marriage  settlement  of  A,  a  term  of  years 
is  limited  to  trustees,  upon  trast  to  raise  16,000/.  to 
be  paid  to  all  and  every, or  such  one  or  more,  exclu- 
sively of  the  other  or  others,  of  the  child  or  children 
of  the  marriage,  or  to  all  and  every,  and  such  one  or 
more,  exclusively  of  the  other  or  others,  of  the  issue, 
bom  in  the  lifetime  of  A,  of  any  such  child  or  chil- 
dren, in  such  shares  and  proportions  as  A  should 
by  deed  or  will  appoint ;  and,  in  default  of  appoint- 
ment, to  the  children  in  equal  shares :  A,  by  his 
will,  after  devising  cortaiu  real  estates  to  his  first 
and  other  sons,  in  strict  settlement,  and  reciting 
that  he  was,  by  the  marriage  settlement,  authorized 
to  appoint  the  sum  of  16,000i.  unto  all  or  any  one  or 
more  of  his  child  or  children,  and  grandchild  or 
grandchildren,  appointed  4000i.  to  each  of  his  chil- 
dren, other  than  the  child  who  should,  under  the 
preceding  limitations,  be  entitled,  as  tenant  for  life, 
to  tbe  rents  and  profits  of  tbe  devised  premises : 


and  as  to  the  residue,  if  any,  of  the  16,000/.,  he  ap- 
pointed the  same  unto  such  grandchild  of  his  body 
as  should,  by  the  regular  course  of  events,  become 
entitled  as  tenant  in  tail  in  possession  of  the  devised 
premises :  A  died,  leaving  three  sons,  the  eldest  of 
whom  was  tenant  for  life  of  the  devised  estates,  and 
no  grandchild :  Held,  that,  inasmuch  as  there  mieht 
have  been  a  grandchild  bom  in  A's  lifetime,  and  as 
such  grandchild  would  have  been  among  the  objects 
of  the  power,  tbe  appointment  of  the  residue  of  the 
16,000/.  to  a  g^ndchild,  who,  in  the  events  that 
had  happened,  was  not  an  object  of  the  power,  did 
not  raise  a  case  of  election  against  the  children,  and 
that  they  were  entitled  to  have  the  appointment  of 
that  residue  declared  invalid,  and  yet  to  retain  all 
the  benefits  given  them  by  the  will.  Bultoer  r» 
Hoare,  S  Law  J.  Chanc.  227. 

Agreed,  in  marriage  articles,  that  a  portion  shall 
be  paid,  and  a  aettlement  made,  botthat  payment  is 
to  be  withheld,  unless  the iMttlement  be  made  within 
a  limited  time.  Afterwards,  the  marriage  settlement 
not  being  proceeded  with  :  Held,  that  the  latter 
clause  could  only  be  intended  to  hasten  the  marriage 
settlement,  and  that  tbe  right  to  tbe  portion  was  in- 
dependent of  its  execution.  Kendrick  v.  Winter,  2 
Ken.  96,  Chanc. 

A  term  of  years  having  been  limited  to  trustees, 
for  the  purpose  of  raising  a  sum  of  money  for  the 
msintenance  and  education  of  the  younger  children 
of  A,  in  such  shares  and  proportions,  and  such  man- 
ner and  form,  as  A  should  direct,  and  in  default  of 
any  direction,  to  be  applied  for  tbe  benefit  of  such 
children  equally,  the  same  to  be  paid  to  or  for  them 
respectively  until  their  respective  portions,  provided 
for  them  out  of  other  property,  should  be  payable 
and  paid.  A  by  his  will  appointed  a  certain  portion 
for  the  plaintiff,  to  be  vested  in  her  at  the  age  of 
twenty-one  years,  or  on  marriage,  and  directed  that 
a  certain  part  of  the  interests  and  dividends  thereof 
should  be  applied  towards  her  maintenance  and 
education,  but  did  not  make  any  appointment  or 
give  any  directions  relative  to  the  sum  of  money 
raiseable  for  that  purpose  under  the  said  term  : 
Held,  upon  the  construction  of  the  settlements,  that 
the  plaintiff  was  entitled  to  have  her  share  of  the 
money  provided  by  the  term  raised  for  her  benefit, 
until  the  period  when  her  portion  should  become 
payable  ;  that  it  is  not  improbable  that  it  should  be 
the  intention  of  parents  to  provide  a  larger  fund  for 
the  education  of  children  thau  the  mere  income  of 
their  future  portions ;  the  portions  of  younger  chil- 
dren of  great  families  being  seldom  large,  altliougfa 
they  have  universally  the  same  expensive  educatioa 
as  the  eldest  child.  Augusta  y.  John  Earl  Poulett, 
6  Madd.  167. 

Under  a  marriage  contract  in  1735,  lands  subject 
to  the  limitations  of  an  entail,  in  1708  are  re-signed 
by  the  husband,  being  heir  in  possession,  and  des- 
tined upon  new  infeftment  to  the  husband,  and  the 
heirs  male  of  the  marriage,  which  failing,  to  the 
heirs  male  of  the  body  of  the  husband  in  any  future 
marriage  -,  which  failing,  to  the  hein  femuU  of  the 
said  spouses,  and  tbe  heirs  male  to  be  procreated  of 
their  bodies,  the  eldest  daughter  or  heir  female,  and 
the  heirs  male  deacending  of  her,  always  excluding 
tbe  rest,  and  succeeding  without  division.  To  fulfil 
the  obligations  of  this  contract,  the  husband  made 
up  tithes,  and  was  infeft  in  1736.    A  daughter  was 
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the  only  iisae  of  the  marriage.  This  daughter 
(beiog  married,)  by  contract,  in  which  her  hu^and 
joined,  and  which  was  carried  into  effect  under  a 
decree  arbitral  in  1759,  accepted  a  sum  of  money  in 
full  aatisfaction  of  all  right  of  succession  which 
*'  they  have,  or  in  any  event  may  have,  to  the  lands 
subject  to  the  marriage  contract,  and  of  the  provi* 
sione  to  children  of  the  marriage  in  any  portion,  &c. 
whatever,  which  the  daughter  or  her  husband  might 
claim  on  the  /decease  of  the  father,"  and  they  ac- 
cordingly quit  claim,  and  discharge  the  father  from 
all  demands ;  and  renounce  and  overgive  to  him,  his 
heirs  and  assignees  "  all  right,  claim  of  succession, 
or  other  right  which  the  daughter  and  her  husband 
have,  or  in  any  event  may  have,  under  the  pro- 
visions of  the  marriage  contract,"  In  the  same  year, 
1759,  a  disposition  was  executed  by  the  father  in 
favour  of  himself  and  the  heirs  male  of  bis  body, 
whom  failing,  to  his  brother,  &e.  The  datighter 
died  in  1768,  leaving  a  son,  J  K.  The  father  died 
in  1774 ;  in  1806  J  H  was  served  heir  to  his  mother, 
and  brought  an  action  to  reduce  the  disposition  of 
1759,  and  all  subseqaent  conveyances  or  the  lands 
subject  to  the  marriage  contract  of  1759.  J  R  dying 
in  1811,  the  appellant,  Mrs.  Majendie,  became  pur- 
suer in  the  action,  as  the  sister  of  J  R  and  heir  of 
provision,  under  the  destination  of  the  marria^ 
contract:  Held,  1st,  that  she  was  heir  female  within 
the  meaning  of  the  terms  of  the  destination ;  2nd, 
that  the  entail  of  1708  was  barred,  both  by  positive 
and  negative  prescription ;  3rd,  that  the  daughter 
had  power  to  contract  with  the  father,  and  renounce 
and  discharge  the  right  under  the  marriage  contract 
as  a  jut  eredita  vesteid  in  her ;  the  effect  of  which 
discharge,  is  to  bar  the  right  of  all  other  heirs  of  the 
marriage.  Jdajendit  v.  CoimdhtTtt  t  Bligh,  692, 693. 

In  a  deed  of  settlement,  creating  a  jointure,  the 
question  must  be  decided  by  the  intention  expressed 
in  the  deed.  The  meaning  is  to  be  collected  from 
the  words  inunedistely  applicable  to  the  point,  from 
the  context,  and  from  aU  parts  of  tJk«  wniUmtmi, 

In  those  instances  where  Insh  estates  only  are 
charged,  the  situation  and  conduct  of  the  parties, 
and  the  language  of  the  instrument  of  contract  may 
shew  that  they  meant  English  currency.  Lantcfowiie 
V.  Lantdowne,  2  Bligh  88—93. 

Settlement  of  premises  to  T  S  and  his  heirs,  to 
the  use  of  W  T  and  his  heirs,  until  a  marriage  be- 
tween R  T  and  £  G ;  then  to  the  use  of  W  T  for 
the  life  of  R  T,  with  several  limitations  over  on  the 
death  of  R  T  in  favour  of  his  wife  and  children,  with 
Q  term  for  300  years  in  T  S,  to  commence  on  the 
death  of  R  T,  for  securing  a  rent  charged  to  the  wife 
of  T  S,  and  to  determine  on  the  performance  of  |hat 
trust,  and  subject  to  the  foregoing,  to  W  T  and  bis 
heirs.  W  T  died  before  the  marriage  of  RT,  who 
was  his  heir-at-law,  leaving  a  will  and  executors: 
Held,  that  the  executors  did  not  take  any  interest  in 
the  premises,  and  that  R  T  took  a  fee  in  them,  sub- 
ject to  the  term  for  300  years.  Trtvelyan  v.  7V«ee<- 
yim,  6  Law  .1.  C.P.  114^  s.  c.  3  Bing.  610. 


SETTLEMENT  OF  THE  POOR. 
[See  Poor.] 


SEWERS. 

The  coflunissioners  of  sewers  cannot  maintain  an 
action  of  trespass  against  the  conmiissionen  of  a 
harbour,  for  breaking  down  a  wall  or  drain  erected 
by  the  former,  as  the  authority  to  be  exercised  by 
them  in  behalf  of  the  publie,  ioet  not  vest  in  them 
such  a  property  or  possessory  interest  ss  will  enable 
them  to  maintain  such  an  action.  Tkt  Duke  ef 
NweattU  v.  Clarke^  8  Taunt.  €6t. 

The  power  of  commissioners  of  sewers  is  not  con- 
fined to  navigable  streams,  nor,  it  should  seem,  to 
streams  immediately  necessary  or  useful  it  naviga- 
tion, but  they  may  decree  the  abatement  or  removal 
of  a  nuisance  in  a  stream  that  serves  merely  as  a 
water-course. 

Where,  therefore,  a  wear,  desoribed  as  appoite* 
nant  to  a  common  sewer,  was  heightened  and  en- 
hanced, so  as  to  obstruct  the  psssase  of  the  waten, 
and  to  cause  the  overflowing  of  lands  adjaeent :  The 
Court  held  that  the  commiaaioners  had  jurisdiction 
to  order  the  wear  to  be  abated  to  its  former  level. 
Rex  V.  the  Commiidonen  rf  Snotn  x%  Nottingham,  5 
Law  J.  M.C.  92. 

Although  the  commissioners  of  sewers  make  a 
decree,  it  is  not  conclusive  against  a  person  isssMpd 
for  the  payment  of  a  rate,  residing  within  the  dis- 
trict over  which  they  have  jurisdiction ;  but  such 
person  may  give  in  evidence  in  an  action  of  trss- 
pass,  brought  bv  him  against  one  of  the  collectors  of 
the  rates,  for  tsking  his  goods  to  pay  such  rate,  that 
he  derived  no  benefit  from  the  sewers,  in  respect  of 
which  the  assessment  was  made ;  and  such  evidence 
having  been  rejected  at  Nisi  Prius,  the  Court  granted 
a  new  trial.    Stafford  v.  Hamttw,  5  B.  Mo.  608. 

By  a  very  high  tide,  great  damage  was  done. 
The  person,  opposite  whose  land  the  wall  was  de- 
stroyed, repaired  it,  and  moved  for  a  wtamdamut, 
commanding  the  commissioners  of  sewen  to  rate 
the  whole  level  to  repay  him.  But,  on  ita  appear- 
ing that  the  wall  had  been  previously  out  of  repair, 
the  Court  held,  that  although  it  might  beoonsidersd 
that  the  damage  was  done  by  an  extraordinary  tide, 
yet  the  complainant  was  not  entitled  to  be  reronded 
what  he  had  expended.  Rex  v.  the  CammustienMrt 
o/Sewert  in  Ettex,  1  Law  J.  K.B.  169,  s.  c.  1  B.  & 
C.  477,  s.  c.  2  D.  &  R  700. 

Where  it  is  provided  by  a  local  set  of  parliamoBt, 
that  for  the  more  effectual  and  better  execution  of 
the  statute  within  a  limited  district,  (which  was  be- 
fore within  the  jurisdiction  of  the  general  commis- 
sioners of  sewers,)  that  the  works,  drains,  sewers, 
&0.  shsll  be  subject  only  to  the  control,  &e.  and 
juriadiction  of  looal  commiaaioners,  the  set  does  not 
exempt  the  inhabitants  of  the  district  from  dieir 
liability  to  serve  on  the  juries  at  the  sessions  of 
sewers,  unless  an  espress  provision  to  that  effect  be 
inserted.     £x  parte  Owet,  9  Price,  1 17. 

A  precept  to  the  sheriff  under  .23  H.  8,  o.  5,  s.  3, 
to  summon  a  jury,  must  direct  him  to  summon  de 
eorpore  eomitatut:  a  direction  to  summon  from  a 
particular  district  within  the  county  is  bad.  Burkett 
V.  Crcxier,  1  M.  &  M.  119.  [Tenterden] 

The  jury,  who  are  summoned  by  the  sheriff  to 
make  the  presentment  before  commissioners  of  sew- 
ers, should  come  from  the  body  of  the  county,  and 
not  from  the  district  over  which  the  commiaaioBers 
hsve  jurisdiction,   and  where  the  precept  to  the 
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•haritf  wit  to  tnmmon  "  good  and  lawfbl  men  of 
yoar  county,  and  resident  within  the  Tower  Hamlets," 
tlMt  being  the  distrietoror  which  the  Commissioners 
bed  jwiadietioa, — ^itwts  held  bed  :  end  e  present- 
ment mede  by  tbet  jat7  end  all  the  subsequent  pro* 
oeedings  founded  on  it,  deolsied  to  be  Toid.  &r* 
ksH  r.  CroHer,  3  C.  &  P.  63.  [Tenteiden] 

A  jvnr>  impanelled  to  inquire  and  present  at  a 
Court  of  Commissioners  of  Seweni,  presented,  that 
A  was  benefited  by  the  sewers ;  ano  be  reeeived  a 
■ommons  to  shew  cause  wbj  be  should  not  paj ;  be 
neglected  to  traverse  the  presentment,  and  a  distress 
was  levied  for  the  amount  of  the  rate :  Held,  at 
Nisi  Prios,  that  these  facts  were  a  justification  in 
an  action  of  trespass  for  taking  the  distrees,  as  the 
presentment,  if  duly  made,  ai^  not  travened,  jus« 
tified  the  Commissioners  in  issuing  the  warrant  of 
distrees. 

The  presentment  need  not  contain  the  name  of 
every  person  benefited  ;  if  it  find  "  all  Fore* street" 
to  be  benefited,  that  is  enough  to  include  eveir  one 
having  a  houae  there ;  and  any  one  so  having  a 
house  might  traverse  such  presentment,  he  stating 
in  his  traverse,  that  his  property  is  so  situated,  and 
that  he  is  aggrieved  by  the  presentment* 

The  warrant  of  distress  need  not  recite  the  pre* 
sentment. 

The  defendant  is  not  entitled  to  recover  his  treble 
dsmages,  under  the  stat.  29  Hen.  8,  c,  5,  s.  If,  in 
ease  of  a  verdict  in  his  favour,  or  a  nonsuit,  unless 
he  claims  them  on  the  record.    Warren  ▼.  Dix,  5  C. 

&p.ri. 


SHERIFF. 


(A)  Privilbges. 

(B)  Duties  and  Liabilities. 
(a)  Generalljf, 

(6)  Return  of  Writs. 

(C)  Fees. 

(D)  Pleadinos  and  Evidence  in  Aotionb 

against. 


(A)  Privileges. 

Where  a  aberifif  levies  under  the  48  Gea  S,  c. 
141,  he  is  not  entitled  to  notice  previous  to  bringing 
•n  action  against  him  for  an  irregularity  in  the  levy. 
Cephnd  v.  Pewell,  S  Law  J.  CJ>.  S2,  a.  c.  1  Bing. 
969,  8.  c.  9  B.  Mo.  400. 

When  the  defendant  is  a  aberiff,  the  affidavit  to 
•hange  the  venue  may  be  made  by  the  under-aheriff. 
Amm.  t  Law  J.  K.B.  80. 

An  nation  will  not  lie  at  the  mit  of  the  sheriff 
agmineC  overseers  of  a  parish,  for  taking  goods  un- 
dier  a  warrant  of  distrasa  for  poor  rates,  where  he 
has  alk>wed  the  defendant,  notwithstanding  the  exe- 
cution, to  continue  to  be  the  oetensibie  owner  of  tbe 
property.    Spieer  v.  Tidy,  1  Law  J.  K.B.  10. 

(B)  Duties  and  Liabilities* 
(a)  Generally. 

Where  the  sheriff,  under  tfi»fBu^  levied  and  sold 
a  vesseW  the  joint  property  of  two  defendanta ;  and 
after  satisfying  the  plaintiff's  demands  and  expenses 
of  the  levy,  a  surplua  leaMinded  in  his  bands,  and 
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the  defendants  disputing  their  interest  in  tbe  pro* 
perty,  the  sheriff  refoM  to  pay  over  such  suiplus 
unless  the  one  to  whom  it  was  paid  would  indemnify 
him  against  the  claims  of  the  other,  which  they 
both  refvsed  to  do :  Tbe  Court  would  not  interfere, 
nor  allow  the  aberiff  to  pay  tbe  money  into  court  to 
lemein  there  until  an  indemnity  was  g^ven  to  the 
■atiafaction  of  the  Prothonotaty.  Hartley  v.  Stead, 
t  Law  J.  C.P.  49,  a.  c.  8  B.  Mo.  466. 

The  Court  will  not  make  a  rule  absolute  in  the 
first  instance,  for  an  attachment  against  an  under- 
sheriff,  on  the  death  of  the  aberiff  during  the  year, 
under  the  3  Geo.  1,  o.  15,  a.  8.    Anon,  9  Chit.  389. 

Nor  will  the  Court  grant  an  attacbment  agabst  a 
aberiff  for  not  sellioe  under  a  venditioni  exponas, 
where  he  had  returned,  he  could  not  sell  for  want  of 
purchasers.     Anon.  2  Chit.  390. 

Semble,  that  under  process  of  execution,  whether 
against  the  person  or  goods  of  a  defendant,  tbe 
aheriff  is  hound  to  take  tbe  person  or  the  goods, 
though  tbe  writ  and  the  judgment  misname  the  de- 
fendant, and  of  which  misnomer  the  defendant  might 
have  taken  advantage  by  plea  in  abatement. 

At  all  events,  be  would  be  Justified  in  acting  un- 
der the  writ. 

And  if  he  do  act  against  the  person  or  the  goods 
of  the  real,  though  misnamed,  defendant,  be  cannot 
afterwards  recall  his  act,  and  take  advantage  of  tbe 
defendant's  misnomer.  Reeves  v.  Slater,  6  Law  J. 
K.B.  77,  s.  c.  7  B.  &  C.  486,  s.  c.  1  M.  &  R.  t€5. 

A  aberiff's  officer,  having  arreated  A,  took  five 
shillings  from  him ,  with  a  promise  to  pay  the  remain- 
der of  what  was  usual  at  a  certain  day,  and  permitted 
him  to  go  at  large,  without  taking  a  bail  bond,  or  the 
plaintiff's  assent :  Held,  that  he  could  not  be  sur- 
rendered in  discharge  of  his  bail ;  and  tbe  Court 
refosed  to  set  aside  an  attachment  which  bad  issued 
against  the  sheriff  for  not  returning  tbe  writ,  nor 
would  they  relieve  him,  by  permitting  him  to  put  in 
and  justifV  bail.    Collins ▼.  Snuggs,  6  B.  Mo.  Ill* 

If  tbe  sheriff  be  served  with  two  distinct  rules  to 
bring  in  the  body,  he  is  liable  to  two  several  writs 
of  attachment,  on  non-compliance  with  such  rules. 
Cmslakls  V.  Brislow,  8  B.  Mo.  I6f . 

Previous  to  the  service  of  tbe  body  rule,  exception 
must  be  entered  as  to  the  bail.  Rex  v.  Sheriff  of  Mid-' 
sex,  7  D.  &  R.  «64. 

Ruling  the  aheriff  to  bring  in  the  body,  is  an 
electiott  to  proceed  against  him,  and  cannot  after- 
wards be  abandoned,  so  as  to  enidble  plaintiff  to  pro- 
seed  upon  the  bail-bond.  Blaekford  v.  Hawkins,  1 
Law  J.  aP.  2S,  s.  c.  1  Bing.  181,  s.  o.  7  B.  Mo. 
600. 

Where  the  defendant  baa  had  a  week'a  time  to 
put  in  bail  by  a  judge's  order,  an  attachment  can- 
net  be  moved  against  the  aheriff  for  not  bringing  in 
tbe  body  until  such  order  be  discharged.  Rowe  v. 
Harvey,  5  Law  J.  C.P.  5a 

The  Court  will  not  grant  an  attachment  against 
the  sheriff  for  not  bringing  in  the  body,  unless  the 
plaintiff's  aflklavit  allege  that  ho  has*  searched  to 
ascertain  that  no  bail  has  been  put  in.  Anon,  t 
Ken.  467. 

A  sheriff  will  be  conaidered  a  trespaaser,  if  he 
knowingly  arrest  a  man  by  a  wrong  name ;  but 
taking  a  bail-bond  renders  htm  liable  to  an  attacb- 
ment, if  bail  above  be  not  perfected.  Boar  v.  She*^ 
riff  of  Middlesex,  t  Chit  557. 

SO 
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On  motion,  the  Court  of  King's  Bench  will  not 
compel  a  sheriff,  or  hie  deputy,  who  neglect*  to  enter 
m  plaint  in  replevin  in  the  county  court  for  damage 
feasant,  to  do  so.   Ex  part9  BoyU,  9  D.  &  R.  13. 

Where  the  sheriff  levied  and  payed  over  the 
amount  of  the  debt  to  the  defendant  after  an  act  of 
bankruptcy  by  the  debtor,  and  was  sued  in  trover 
by  the  assignees,  of. which  action  he  had  given  the 
defendant  notice,  and  offered  to  defend  on  his  be- 
half if  he  would  furnish  him  with  means,  and  on  his 
refusal  so  to  do  suffered  judgment  to  go  by  default : 
It  was  holden,  1st,  that  after  such  notice  he  was  not 
bound  to  defend ;  and,  td,  that  in  order  to  entitle 
him  to  recover  back  the  money  so  paid,  he  must 
shew  the  validity  of  the  debtor's  bankruptcy.  Aut- 
ttn  V.  Ward,  1  R.  &  M.  116,  s.  c.  1  C.  &  P.  907. 
[Abbott] 

The  whole  property  of  a  bankrupt  vests  in  his 
assignees,  by  relation,  from  the  time  of  the  set  of 
bankruptcy :  and,  if  goods  be  taken  in  esecution 
after  sn  act  of  bankruptcy  committed,  the  sheriff  is 
liable,  notwithstanding  he  had  no  notice  of  the  fact. 
Prict  V.  Htlvar,  6  Law  J.  C.P.  ISS,  s.  o.  4  Ring. 
597,  s.e.  1  M.&  P.  541. 

No  action  lies  against  the  sheriff  for  taking  insuf- 
£oient  sureties,  if  he  tskes  ss  a  surety  a  perw>n  who 
appears  to  the  world  to  be  a  peraon  of  responsibility. 
Seott  r,  IVaithman,  3  Stark.  168.  [Abbott] 
.  If  the  sheriff  take  the  gooda  of  one  man  under  an 
execution  against  the  goods  of  another  person,  and 
restore  them  before  |k  suit  commence,  yet  an  action  of 
trw€r  can  be  maintained  against  him.  And  if  any 
of  the  goods  are  damaged  by  the  omission  of  some 
act  which  the  owner  would  have  done  if  the  sheriff 
had  not  seised  the  goods,  the  sheriff  is  liable  to 
answer  in  damages  for  that  injury.  R4i6tfifen  t. 
Walktr,  9  Uw  J.  K.B.  144. 

An  action  of  trover  does  not  lie  aoainst  a  sheriff 
for  tsking  goods  in  execution  which  have  been  lent 
on  hire.  Pain  v.  Whittakn',  1  R.  &  M.  99.  [AbboU] 

An  action  by  the  owner  of  goods,  let  for  an  unex- 
pired term,  against  the  sheriff,  for  tsking  them  un- 
der an  execution  against  the  psrty  who  hired  them, 
is  not  maintainable,  if  it  appear  tiiat  the  sheriff  has 
not  sold.  And  it  is  in  such  ease  the  duty  of  the 
party  letting  to  give  notice  to  the  sheriff,  of  the 
limited  nature  of  the  hirer's  interest.  Duffiil  v. 
Spottitwoode,  3  C.  &  P.  435.  [Best] 

If  a  aheriff  act  fairly  and  impartiidly  between  two 
contending  judgment  creditors,  he  will  not  be  com- 
pelled to  support  the  case  of  either ;  but  if  he  shew 
any  favour  or  partiality,  or  give  any  aid  to  one,  and 
withhold  it  from  the  other,  he  will  be  bound  by  the 
rights  or  disabilities  of  the  party  whom  he  so  aids, 
and  must  stand  or  fall  with'him.  Warmol  v.  Ycuw, 
4  Law  J.  K.B.  993,  s.  o.  5  B.  &  C.  660,  s.  c  8  D. 
acR.449. 

A  sheriff  neglected  to  arrest  a  defendant  till  after 
the  writ  was  returnable.  In  an  action  against  him 
for  breach  of  his  duty,  no  special  damagee  were 
proved,  and  the  plaintiff  recovered  nominal  damages 
only ;  The  Court  held  the  verdict  maintainable,  and 
that  the  jury  might  presume  that  damages  hsd  been 
sustained.  Barkir  ▼.  Gtmn,  9  Law  J.  C.P.  9,  s.  c 
f  Bing.  371,  s.  c.  9  B.Mo.  584. 

Where  parties,  without  the  knowledge  of  the 
sheriff,  authorise  his  officer  to  do  sots  beyond  his 
duty,  or  not  within  the  ordinary  scope  of  his  satho- 


rity ,  they  make  him  their  oAoer ;  and  the  aheriff  is 
not  answerable. 

Accordingly,  where  a  aheriff^s  oflSoer  had  aeiasd 
under  a>E«/a.  goods  of  a  trader,  more  than  aoflieiettt 
to  satiafy  the  levy,  and  the  tnder  having  become 
bankrupt,  and  aaaignees  chosen  before  the  goods  were 
sold,  the  assignees  authorised  the  officer  to  deliver 
the  whole  of  the  goods  to  A  B,  snd  to  receive  from 
him  a  certein  sum  ss  the  full  value  ci  the  goods, 
which  he  did  accordingly,  and  out  of  that  money 
satisfied  the  execution  eraditor,  but  never  psid  over 
the  residue  to  the  aaaignees :  Held,  that  they  could 
not  sue  the  aheriff  for  this  money,  the  .officer  not 
having  derived  his  authority  to  sell  the  whole  of 
the  goods  from  the  sheriff,  but  from  the  plsintiffii, 
the  assignees.  Cook  v.  Palwur,  5  Law  J.  K.B.  934, 
B.  c  6  B.  &  C.  739. 

Treepass  will  not  lie  against  the  sheriff  for  the 
act  of  his  bailiff  in  taking  the  goods  of  A  under  a 
warrant  from  the  sheriff  against  the  goods  of  B  in 
execution  of  a  judgment  of  the  county  court :  the 
sheriff  is  a  constituent  part  of  that  court.  TbuUm 
T.  Natmu,  1  M.  &  M.  59,  s.  c.  9  C.  &  P.  89.  [Beat] 

The  new  sheriff  is  not  answerable  for  the  escape 
of  a  debtor  taken  in  execution  in  the  time  of  his 
predecessor,  and  not  delivered  over  to  him  by  inden- 
ture. Davidaon  T.  Seymour,  1  M.  &  M.  34.  [Abbott] 

If  the  sheriff  does  not,  previous  to  removing  goods 
tsken  in  execution,  pay  the  landlord  one  year's  rent, 
under  the  8  Anne,e.  14,  he  is  liable :  and  the  action 
need  not  be  brought  against  the  parties  at  whose 
instsnce  itissued.  Duck  r.  Braddyll,  M'CM.  917. 
s.  c.  455. 

Where,  on  the  sssignment  of  certsin  land,  it  was 
agreed  that  the  parly  agreeing  to  take  the  aasiga- 
ment,  should,  fift>m  the  time  of  tsking  poeseeeion 
until  the  completion  of  the  purchase,  psv*  1001.: 
It  wss  holden  not  to  be  a  rent ;  and  therefore,  that 
the  sheriff,  under  an  execution,  was  not  justified  in 
deducting  the  ssme  out  of  the  execution.  Sstmitcn 
▼•  Mwgrttvt,  5  Law  J.  K.B.  199,  s.  c.  9  C.  &  P. 
994. 

(6)  Rstwm  of  WrU$. 

A  sheriff  having  received  a  writ  against  a  person 
reaiding  in  a  local  jurisdiction,  within  his  baiUwick, 
directed  his  precept  to  the  bailiff  of  that  jurisdiction, 
directing  him  to  execute  the  prooess.  The  sheriff 
was  ruled  to  return  the  writ,  snd  he  returned  that 
the  office  of  the  eiutoi  6reviiim  had  been  searched 
without  finding  the  writ  returned  :  a  rule  granted 
for  it.    Aium.  1  Law  J.  K.B.  160. 

The  Court  of  Exchequer  ordered,  that  sheiifb  «r 
their  under-sheriffs,  in  future,  shsll  return  sll  vrriu 
and  processes  issuing  out  of  tiie  king's  remembnn- 
cer's  office  of  this  court,  against  the  king's  debtors, 
within  Mtven  dayifrom  tkorotum  day  s  that  aueh  ahe- 
rifis  or  under-aherifbmay  be  appoeed  on  such  writs, 
&c.  at  least  four  days  before  the  lest  day  of  the 
term  in  which  they  are  returnable  :  that  such  un- 
der-sheriffs shall,  at  least  one  clear  day  before  such 
apposal,  attend  before  the  sworn  derk  to  whose  di- 
vision such  writs.  Ace.  shall  belong,  to  be  examined 
touching  the  returns  thereto,  on  pain  of  the  aheriff 
or  sheriffs  making  default  being  taken  into  custody 
for  a  contempt.  A#g.  Gen.  H.  T.  1  &  9  Geo.  4»  9 
Price,  86. 

A,  B  and  C  being  defondBnls,  A  and  B  were  sr- 
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mtad  and  bailed,  and  ibe  plaintiff  took  an  aaatgn- 
mmt  of  the  bail  bonds,  ana  as  to  C  the  sbariff  re* 
turned  nen  est  inwtntm,  ander  tbese  eiroumstances 
tbe  Cottrt  diaebarged  the  rule  to  bring  in  the  bodj. 
iliuMi.  S  Cbit.  591. 

Tbe  plaintiff  assigned  to  a  trustee  certain  sums  of 
monej,  in  tmst  for  a  tbird  person,  one  of  which 
was  doe  from  tbe  defendant,  and  under  whicE 
he  was  arrested ;  and  whilst  he  was  in  custody  of 
the  sheriff,  the  plaintiff  gare  the  latter  notice  that 
he  had  assigned  the  debt  doe  from  the  defendant  to 
him,  and  afterwards  authorised  the  sheriff  to  Mis- 
charge  the  defendant  out  of  custody,  the  debt  and 
coats  beinr  aatiafied;  and  the  trustee  afterwards 
produced  ue  aasigpment  from  the  plaintiff  to  him, 
at  the  sheriff's  office,  and  ordered  tbe  sheriff  not  to 
disehsrge  the  defendant:  but  he  did  so;  and  on 
beinr  ruled  to  return  tbe  writ,  returned  that  he  took 
the  aefendant,  and  safely  kept  him  in  custody,  until 
the  plaintiff  discharged  him,  whereupon  he  was 
permitted  to  go  at  large:  Held,  that  the  plaintiff 
could  not  under  these  circumstances  rule  the  sheriff 
to  bring  in  the  body — his  remedy  being  (if  any)  by 
an  action  for  an  escape :  Held  also,  that  if  the  party, 
to  whom  the  debt  was  assigned,  intended  to  render 
him  responsible,  be  should  bare  offered  to  indemnify 
him  at  the  time  he  gave  him  notice  of  the  assign- 
ment.    Hookham  t.  Mcnckton,  6  B.  Mo.  497. 

A  aheriff  haviag  arrested  a  defendant  under  a 
capiat,  two  days  after  the  return  of  the  writ,  and 
then  returned  cepi  ecrpus,  the  plaintiff  caused  an 
attachment  to  be  issued  against  him.  The  Court 
allowed  him  to  amend  his  return,  and  set  aside  the 
attachment,  on  payment  of  costs.  Benton  r.  Benton, 
6  Law  J,  C.P.  58. 

Where  gooda  bad  been  taken  by  a  sheriff  into  his 
possession,  under  a  /.  fa.,  and  he  was  served  with 
notice  by  a  person  claiming  under  an  assignment 
not  to  sell  the  goods  which  he  bad  taken,  and 
threatening  an  action  against  him  if  he  did  so,  and 
the  plaintiff  refused  to  indemnifjr  him  :  he  applied 
to  the  Court  for  time  to  make  his  return,  until  the 
right  to  the  goods  should  be  determined  between  the 
parties,  or  sn  indemnity  given.  Tbe  Court  granted 
a  rule  to  ahew  cause,  but  the  Court  afterwards  dis* 
chained  it,  giving  the  aheriff  ten  days  to  mske  bis 
return.    EtehelUr.  Lovatt,  9  Price,  54. 

An  aflSdavit  atating  that  a  commission  of  bank- 
ruptcy has  issued,  and  that  the  sheriff  is  fearfbl 
that  an  act  of  bankruptcy  has  been  committed,  will 
be  sufficient  to  indnoe  the  Court  to  enlsrge  the  rale 
to  return  the  writ     Anen.  S  Chit  t04i 

Where  a  sheriff  under  a  writ  of/,  fa,  has  returned 
a  levy,  he  cannot  afterwards  return,  to  the  venditioni 
exponas,  that  he  has  not  sold  the  goods,  and  detains 
the  money  for  another  plaintiff,  under  a  prior  writ 
of  execution.  But  on  motion  the  Court  will  quash 
such  a  return,  and  will  not,  af^  such  proceeding, 
permit  the  sheriff  to  emend  his  return,  therefore  tbe 
Court  discharged  an  order  to  shew  cauae,  why  the 
sheriff  should  not  be  sllowed  to  amend  such  aretura 
as  being  made  too  late,  with  costs,  but  they  refused 
a  motion  made  instanter,  for  an  attachment  against 
the  sheriff  ss  premature.  Rowe  v.  Tapp,  9  Price, 
317. 

Where  a  plaintiff  withdrew  bis  execution  under 
a  consent  from  the  defendant  that  there  should  be  a 
fresh  levy  if  tbe  debt  were  not  paid  within  a  given 


time ;  and  tlie  defendant's  goods  having  been 
under  an  execution  at  the  suit  of  aooUier  plaintiff, 
the  fimt  plaintiff  placed  his  wsrrant  in  the  bands  of 
the  second  plaintiff's  officer,  who,  the  defendant 
having  become  a  bankrapt,  left  in  the  poasession  of 
bis  assignees,  all  the  effects  remaining,  after  satisfy- 
ing the  second  plaintiff's  execution,  to  the  exclusion 
of  the  first  plaintiff.  The  Court,  thoogh  the  effecta 
were  aufficient  to  satify  both  executioas,  would  not 
compel  the  sheriff  to  return  the  first  plaintiff's  writ 
till  he  should  have  been  indemnified,  and  tbe  Pro- 
thonotary  should  have  decided  which  of  the  parties 
should  indemnify  him.  Burr  v.  FrtrlAy,  1  Bing.  71» 
s.  0. 7  B.  Mo.  568. 

Where  tbe  plaintiff's  attorney,  on  directing  a 
sheriff's  officer  to  levy  on  the  goods  of  a  tnuler 
nnder  a  writ  of  fieri  facias,  told  tbe  officer,  that  he 
might  with  safety  put  the  defendant's  mother,  or 
any  one  else  he  plessed,  in  possession,  aod  Buffer 
the  boainess  to  be  carried  on  as  oaual  under  the  de- 
fendant's direction ;  and  the  officer  acted  accordingly, 
and  left  his  warrant  in  the  charge  of  one  of  the 
defendant's  sliopmen,  end  the  business  was  trans- 
acted as  usual  for  nearly  three  months  from  the 
time  the  warrant  was  so  left ;  and  the  defendant  be- 
came a  bankrupt,  and  his  sssignees  indemnified  the 
sheriff  in  returning  nulla  bona  to  the  writ  so  issued 
previously  to  the  bankruptcy ;  and  the  jury  found 
that  it  was  sued  out  merely  for  the  purpoee  of  pro- 
tecting the  property  against  other  creditors :  the 
Court  refused  to  disturb  the  verdict.  Doker  v. 
HasUr,  5  Law  J.  C.P.  109,  s.  c.  S  Bing.  479,  s.  o. 
1  R.  &  M.  198. 

Where  the  attorney  of  a  jodnnent  creditor  de- 
livered to  the  sheriff  a  writ  of  fieri  faeiat,  with 
directions  by  letter  not  to  execute  it  till  the  return, 
unless  another  execution  should  come  in  in  the 
meantime,  and  afterwards  sent  in  an  alias,  accom- 
panied with  the  aame  directions ;  and  the  sheriff, 
upon  another  execution  coming  in,  executed  both 
writs  on  the  same  day,  giving  precedence  to  the 
last  execution,  and  aatiafying  that  wholly  firat,  out 
of  the  money  levied,  and  then  paid  over  the  re- 
mainder, in  part  sstiUMtion  of  the  execution  first 
delivered,  and  TOtorned  that  payment,  and  nuUa 
bona  as  to  the  residue:  It  was  bolden,  that  the 
plaintiff  could  not  maintain  an  action  againat  the 
sheriff  for  a  falae  return.  Pringle  r.  Isaac,  11  Price, 
445. 

In  case  against  the  sheriff  for  not  selling  the 
residue  of  goods  which  he  retnraed  that  he  had 
seised,  but  not  sold,  after  a  venditioni  exponas;  it 
appeared  that  the  original  debtor,  before  judgment, 
became  bankrapt,  and  that  the  plaintiff  had  notice 
of  his  insolvency  at  the  time  of  issuing  the  execu- 
tion :  Held,  that  the  sheriff  wss  not  bound  by  the 
retura,  as  he  would  still  have  been  liable  to  the 
assignees.     Brydges  t.  Walford,  6  M.  &  S.  49. 

Where  the  plaintiff  assented  to  tbe  sheriff's 
quitting  possession,  under  sn  execution,  upon  the 
claim  of  rent  and  taxes,  which  were  said  to  exceed 
the  value  of  the  goods  seised :  It  was  holden,  that 
the  aheriff  was  not  liable  to  an  action  for  a  falae 
return,  although  the  claim  for  rent  was  altogether 
unfounded.  Stuart  v.  Whittoktr,  9  C.  &  P.  100, 
a.  c.  1  R.  &  M.  310.  [Abbott] 

In  an  action  against  sberifis  for  a  false  return  of 
nulla  bona  to  n  fi.  fa,,  if  the  plaintiff  ahew  the 
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dalrtor  to^  b^  powwied  of  certun  good*,  it  is  n» 
defence  for  the  eheriff  to  shew  a  prior  ezecation  to 
an  smoant  of  greater  r^ae,  if  to  that  exeootion  the 
sheriff  also  returned  nulla  bona;  nor,  if  the  sheriff 
has  the  proceeds  of  the  goods  in  bis  bands,  is  it  any 
defence  to  shew  that  the  Ji.  fa,,  on  the  return  of 
which  the  action  is  brought,  was  delivered  at  the 
sheriff's  office,  at  a  quarter  past  fire  o'clock  on  the 
day  on  which  it  is  returnable.  Toioim  t.  CnwdiTf 
8  C.  &  P.  356.  [Best] 

Where  the  rule  to  return  a  writ  expires  in  rsoa* 
tion»  an  attachment  may  be  moved  for  on  the  first 
day  of  the  following  term.  5«iit^  t.  Blyth,  9  Prioe« 
S55. 

If  the  sheriff's  return  be  true  in  fact,  bat  wrong 
in  law,  the  proper  course  is,  to  move  to  quash  the 
return,  and  not  to  bring  an  action  for  a  false  return. 
OiltM  T.  iicr,  11  Price,  594. 

Where  the  sheriff  refenmed,  that  tho  defiuidaal 
could  not  be  removed  firam  his  house  without  dan. 
ger  to  his  life,  and  that  his  illness  oontinued  until 
after  the  retam  of  the  writ ;  and,  on  that  aceount, 
the  custody  of  the  defendant  was  relinquished :  the 
Court,  on  motion  for  an  attachment,  allowed  the 
aheriff  to  amend  his  return,  upon  payment  of  costs. 
Baktr  v.  DawmiporU  8  D.  &  R.  606. 

Applications  for  enlarging  the  returns  to  writs» 
at  the  instance  of  the  sheriff,  made  for  bis  own 
benefit,  will  be  refused,  with  costs.  Rex  v.  CsoIds, 
1  M*CleL  &  Y.  196. 

Where  goods  taken  in  execution  have  been  found, 
by  a  jury  summoned  by  the  sheriff  for  that  purpose, 
not  to  belong  to  the  defendsnt,  the  sheriff  must 
make  his  return  at  his  peri).  Anon,  3  Law  J .  K.B. 
174. 

In  an  action  against  a  sheriff  for  a  false  return  to 
a  Ji.  fa,,  the  declaration  alleged  that  on  the  S8th 
Januaxy  the  writ  was  delivei«d  to  the  defendant, 
who,  at  and  alter  the  return  of  the  said  writ  was 
sheriff:  Held,  although  it  appeared  that  the  writ 
was  returnable  on  the  19th  of  February,  and  that 
the  defendant's  shrievalty  expired  on  the  7th  of  the 
same  month,  that  it  was  immaterial  to  allege  that 
the  defendant  was  sheriff  at  the  return  of  the  writ, 
it  being  clear  that  the  sheriff  may  make  his  return 
after  he  has  ceased  to  be  sheriff.  JorvU  v.  Siduoy, 
3D.&R.  483. 

Nulla  bona  is  a  good  return  where  the  defendant's 
goods  have  been  divested  by  bankruptcy.  Copping* 
daU  V.  BtMf^«N,  t  Ken.  54S,  s«  o.  t  Burr.  814b 

An  action  for  a  false  return  does  not  lie  against  a 
sheriff  for  returning  to  a)f.  fa.  for  SOU,  that  he  has 
only  been  able  to  levy  13L,  if  the  plaintiff  accepts 
the  13/.,  as  he  thereby  waives  hisoUim  against  the 
sheriff.  Bcynow  v.  Garrat,  1 C.  &  P.  154.  [Abbott] 

(C)  Fees. 

A  sheriff,  who  levies  under  s  Itvari  faeioi  for  a 
crown  debt,  is  not  entitled  to  poundage  under  the 
S9  Elia.  e.  4.  Stepkmu  v.  RotkmaU,  6  B.  Mo.  338» 
8.C.3B.  &B.  393. 

In  an  execution  upon  a  judgment  of  iMnpret.,  the 
aheriffis  not  entitled  to  poundage.  Anon,  8  Chit  353. 

Where  the  sheriff  retained  out  of  the  proceeds  of 
a  sale  under  an  execution,  the  expenses  oocssioned 
by  keeping  possession  of  the  goods,  under  an  in- 
junction out  of  Chancery :  Hekl,  that  this  was  an 
indirect  taking  of  more  than  the  poundage  allowed 


by  €9  Elix.  c.  4,  and  that  he  theveby  ineuired  the 
penalties  of  that  sutute.  BuekU  v.  Bevei,  3  Law 
J.  K.B.  105,  s.  c.  3  B.  &  C.  688,  s.  0. 5  D.  &  B.  495. 

Under  Uie  43  Geo.  3.  e.  46,  autborisiog  the 
plaintiff  to  levy  poundage  fees,  and  the  expenses  of 
exeootion,  over  and  above  the  sum  reeovered  by  the 
judnsent ;  the  expenses  of  levying  are  to  be  in* 
dnded.  Till  the  period  when  the  statutes  wen 
dsled,  they  hsd  reference  to  the  first  day  of  the 
session  in  which  they  were  passed ;  end  there  is  no 
sutute  of  29  Elis.  Rummy  v.  Tu/iisi.  3  Law  J, 
C JP.  S59,  s.  0.  S  Bing.  955.  s.  c.  9  B.  Mo.  4S.'». 

The  poundage  payable  on  debts  due  to  the  Grown* 
in  norsuance  of  we  3  Geo.  1.  o.  15,  is  only  appU* 
cable  to  oases  between  party  and  party ;  tbecwMe, 
where  a  sheriff  was  put  to  extra  trouble  and  expense 
at  the  request  of  the  proseeutor,  in  exeeoting  a  writ 
of  habmra  faeiaa  pomtwonu  under  an  extent,  he  is 
entitled  to  such  expenses  on  the  taxation  of  oosts* 
Copp  r.  JofcnaoR,  7  B,  Mo.  518. 

Poundage  is  not  payable  to  the  eledc  of  the 
dockets,  on  money  paid  into  ooort  by  the  sheriff, 
under  the  43  Geo.  3,  o.  46,  s*  9.  Hwnn  v.  Brim,  6 
B.  Ma  194. 

Since,  on  the  taxation  of  costs,  the  Masfesr  will  not 
allow  caption  fees,  the  sheriff's  officer  may  main- 
tain an  action  against  the  plaintiff's  nttomeT  fof 
such  foe,  notwithstanding  the  provisioBS  of  tbs  93 
Hen.  6,  o.  9.  Townttnd  v.  CarpmUr,  9  C.  &  P.  118. 
s.  0.  1  R.  &  M.  314.  [Abbott] 

A  sheriff's  officer,  employed  in  that  charaeter  by 
the  party  or  his  attorney,  may  veoover  n  oompenas- 
tion  for  his  work  and  labour. 

If  an  attorney  employs  a  sheriff's  offiesr,  be  is 
liable  to  pay  such  a  compensation,  and  cannot  nfer 
the  officer  to  the  psrty  in  the  action,  Fottar  v.  BlaJb- 
lock,  4  Law  J.  K.a  170,  s.c  5  B.  &  C,  319.  e.e. 
8  D.  &  B.  48. 

The  Court  vriU  interfere  in  a  summary  manner  to 

Eunish  a  sheriff's  officer  for  extortion,  by  directing 
im  to  phy  back  the  money,  and  ordering  him  to  be 
fined  and  imprisoned  untu  the  money  is  paid*  Em 
parto' Radford,  1  Law  J.  K.B.  33. 

The  sheriff  when  selling  under  a  writ  otji^fa,  is 
bound  at  his  peril  to  take  but  his  reasonsble  oxtra 
expenses  ;  aiid  if  be  take  more  than  is  afterwards 
allowed  in  taxation,  he  vrill  be  compelled  to  pny  the 
costs  of  the  rule  to  make  him  reAad.  King  v. 
Jf line.  1  Law  J.  K.B.  108. 

Where  a  sheriff,  under  a  pretended  lien  fiir 
poundage,  retained  the  surplus  levied  under  en  ex- 
tent for  many  years,  and,  even  after  the  Court  had 
decided  his  claim  unfounded,  continued  te  keep  the 
question  before  the  Court:  he  was  ultintatsly 
ordered  to  pay  the  amount  over  with  interest,  and 
the  coeta  of  tiiat  applioatioo.  Box  v.  VUitn,  11 
Price,  575. 

If  a  sheriff  part  with  the  poMSSsion  of  goods, 
taken  by  him  in  execution,  he  loses  his  lien  theieon 
for  his  poundage,  and  cannot  afterwards  retake  thsm. 
Gooda  V.  LangUy,  5  Law  J.  K.B.  353,  s.  a  7  B.  & 
C.95. 

(D)  Plbadinos  and  Evidence  in  Actions 

AGAINST. 

A  deelBtation  against  a  sheriff  for  a  folse  return 
to  a  M.  is.,  need  not  aver  that  the  sheriff  had  notion 
from  the  ptointiff,  that  the  defendant  win  within  his 
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DiMMd  ChapUr  ^  Ihnfori  t.  M«db- 
fNnMra,5D.&IU9d. 

In  an  action  for  o  fake  rff urn  bj  a  aberiff  to  a 
writ  o(Ji§rifaeiai,  the  part  of  the  allegation  reapect- 
ing  the  judgment,  which  aeta  out  the  term  in  which 
the  jodgmeat  waareeoTcred,  may,  if  it  be  incorrect, 
be  rejected  aa  avrplaaage,  for  it  ia  only  the  induce* 
■Bent  to  the  aotion.  Stoddtrt  ▼•  Palmer,  S  Law  J. 
K.B.  S04,  e.  0.  S  B.  &  C.  f ,  a.  e.  4  D.  &  R.  624. 

Where  an  action  ia  brought  againat  a  sheriff'a 
officer  to  reeorer  penaltiea  for  eztorriont  under  the 
atat  SS  Geo.  2,  c.  28,  time  will  not  be  given  to 
amend  the  declaration,  by  the  inaertion  of  new 
oonnta  vnder  the  28  Hen.  8,  o.  9.  Wright  ▼•  Agtr, 
5  B.  Ma  930. 

The  aaaiatant  to  a  aberiff 'a  officer  ia  a  competent 
witneaa  in  an  action  against  the  aberiff  for  negligently 
exeentiog  the  writ,  though  the  aaaiatant  actually 
ozecQted  the  writ,  and  ia  not  releaaed.  Ciark  t. 
LtiMf,  1 R.  &  M.  32,  a.  c.  1  C.&  P.  156.  [Abhott] 
In  an  aotion  againat  the  aheriff,  the  officer  who 
bad  given  him  aeoority  ia  not  a  competent  witneaa 
for  the  defenoe,  eren  tlM>ngh  the  officer  ia  indemni* 
fied  by  the  execution  creditor,  and  doea  not  employ 
the  attorney.  Whit§hmut  ▼.  AtkintoM,  3  C  kf. 
344.  fTenterden] 

The  party  who  waa  defendant  in  aauit,  cannot,  ia 
aa  action  againat  the  aheriff  for  a  falae  retttrn  to  a 
/L  fa»  iaaoed  in  that  auit,  be  called  aa  a  witneaa  for 
the  defendant,  to  ahew  circomataacea  from  which  the 
jury  might  infer  that  no  debt  was  actually  due  by 
him.    Davii  v.  Crowdir,  3  C.  &  P.  169.  [Park] 

In  an  action  against  the  sheriff  for  taking  insuffi- 
cient sureties  in  replerin,  the  production  of  Uie  bond, 
as  notioe  to  the  defendants,  ia  aufficient  evidence 
against  them,  without  calling  the  subscribing  wit« 
Bsas  to  prove  its  validity.  Seott  v«  WaUhman,  3 
Stark.  168.  [Abbott] 

The  relative  aitnation  of  a  aheriff  and  hia  officer 
is  so  fer  recognised  by  the  Court,  aa  to  admit  of  a 
lequest  of  the  latter  being  deemed  equivalent  to  a 
request  of  tbe  former,  and  aupports  sn  allegation  of 
a  request  by  tbe  sheriff.  JEmhi  t.  Swett,  3  Law  J. 
C  J*.  264,  s.  a  2  Bing.  271,  s.  c.  9  B.  Mo.  609. 

Where  a  paper  written  by  tbe  under-aberiff,  in 
tbe  course  of  hia  office,  is  given  in  evidence  to  charge 
the  sheriff— 4em6le,  that  the  statement  therein  made 
as  to  the  authority  under  which  the  sheriff  acted,  is 
to  be  taken  aa  well  founded,  ao  aa  to  render  it 
unnecessary  for  tbe  sheriff  to  give  his  authority 
ia  evidence.  Hama  v.  Htnftan,  6  Law  J.  K.0. 
231. 

Where  an  action  was  brought  agaiast  a  aheriff  for 
aot  arresting  a  defendant,  proof  of  the  indorsement 
of  the  bailiff 'a  name,  by  a  derk  ia  tbe  sheriff's 
office,  wss  boldea  to  be  sumdent  proof  of  the  sheriff's 
authority  to  appoint  a  bailiff,  without  calling  the 
officer  himself:  Francis  v.  Nmm,  6  B.  Mo.  120, 
e.  c.  3  B.  &  B.  26. 

Proof  of  a  warrant  granted  bjr  the  onder-aheriff, 
under  the  .seal  of  hia  office,  ia  ia  geaeral  preaomp- 
ti  ve  evidence,  that  the  under-sheriff  has  acted  by  the 
authority  of  the  sheriff ;  and  calls  upon  the  latter  to 
produce  his  own  authority  for  ^ntugthe  warrant, 
or  to  ihew  that  tbe  under-sheriff  actaa  without  au- 
thority. 

Accordingly,  in  an  action  of  trover  against  a 
sheriff  for  gooos  taken  in  exeeatioB,  svideaee  of  the 


warraat  granted  by  tbe  onder-aheriff  under  seal  of 
bis  office,  was  held  to  be  preoumptive  evideace  to 
charge  the  aheriff,  without  proving  the  writ.  Gibhim 
V.  PhUUpt,  6  Law  J.  K.B.  209,  a.  c.  7  B.  &  C. 
529. 

In  troverby  tbe  amignees  of  a  bankrupt,  for  goods 
taken  by  the  sheriff  under  an  execution,  it  appeared 
that  the  gooda  were  taken  at  or  about  the  tuie  of 
year  at  which  the  aheriffs  are  changed;  and  it  was 
proved,  that  a  witaesa,  after  the  preseat  cause  was 
set  dowa  for  trid,  saw  a  form  of  return  indoraed  on 
the  vnrit,  which  had  aever  beea  returned.  Thia 
form  of  return  was  signed  by  the  defendant  as 
sheriff:  Held,  to  be  sufficient  evidence  tbst  he 
waa  the  aheriff  who  executed  tbe  writ :  and  that  if 
the  writ,  when  produced  at  the  trid,  has  his  name 
erased,  end  the  name  of  the  previous  sheriff  sub« 
stituted,  it  will  be  s  question  for  the  jury,  whether 
tbst  substitution  was  made  to  correct  a  mistake,  or 
to  defeat  the  pldntiff. 

A  declaration  agdnat  a  aheriff  on  the  8  Anne, 
0. 14,  for  taking  goods  seized  under  sn  execution, 
without  first  paying  hdf  a  year'a  rent,  stated,  tbst 
the  sheriff  ^  virtut  of,  and  undgr  pr§tenetrf  a  eertaim 
writ  of  our  taid  lard  tht  King,  bejoro  tho  King  kimmlf 
heforo  that  tims  mtod  forth,  ^.,  took  the  goods  4v*— 
the  writ  under  which  the  g^oode  were  seised  having 
issued  from  the  Commoa  Pless :  It  was  boldea  to 
be  a  fetd  variance.  Sheldon  v.  Whittaher,  4  Law  J. 
K.B.  28,  4  B.  &  C.  657,  a.  c.  7  D.  &  R.  123,  a.  c. 
1  R.  &  M.  266. 
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(A)  Property  in  Ships. 
(a)  SaU, 

The  34  Geo.  3,  c.  68,  a.  15,  applies  to  an  executoir 
contract  for  the  sale  of  a  ahip ;  which  therefore  i« 
void,  if  the  agreement  be  not  mdoraed  on  the  certi- 
ficate of  regtatiy.  Mortimer  v.  Fleming,  4  B.  &  C. 
IfO,  a.  c.  6  D.  &  R.  176. 

Dodda  agreed  Co  sell  to  Kain  a  ahip,  and  signed 
and  delivered  to  him  an  inatnunent  deacribing  her 
as  copper-bolted,  and  containing  an  inventory  of  her 
f tores,  under  which  he  wrote,  **  Sold,  the  within- 
mentioned  ahip  to  G.  J.  Kain,"—"  W.  Dodda ;" 
but  it  did  not  recite  the  registir  of  the  ship,  or 
mention  the  price  to  be  paid.  Dodda  afterwards 
executed  the  usual  bill  of  sale,  which  did  not  state 
that  the  ship  was  copper-bolted. 

Kain  sold  her  with  a  warranty  that  she  was  copper- 
bolted,  but  in  fact  she  was  not ;  and  the  vendee  ob- 
tained a  verdict  against  him  for  large  damages. 

The  Court  held,  that  Kain  could  not  maintain  an 
action  agatuat  the  executors  of  Dodds,  for  a  breach 
of  warranty,  because  the  first  instrument  was  void 
under  34  Geo.  3,  c.  68,  s.  14,becau8e  it  did  not  con- 
tain a  recital  of  the  certificate  of  the  registry.  Kain 
V.  Old, «  Law  J.  K.B.  10«,  s.  c.  2  B.  &  C.  627, 
8.  c.  4  D.  &  R.  5f . 

The  owner  of  a  ship  mortgaged  her,  whilst  on  her 
outward  voyage,  to  the  plaintiffs.  He  directed  the 
consignees  at  New  Orleans  to  advance  what  was 
necessary  for  her ;  and  they  having  learned  that  he 
had  become  bankrupt,  and  having  previously  made 
large  advances  for  him,  canaed  an  attachment  to  be 
issued,  and  the  ahip  was  sold  for  one-fourth  of  her 
Tslue  in  pursuance  of  an  order  made  by  the  diatrict 
court  at  Louisiana,  although  the  judge  of  that  court 
had  previously  ordered  that  six  months  time  should 
be  allowed  for  the  owner'a  counsel  to  communicate 
with  him  :  Held,  that  the  sale  waa  fraudulent,  and 
that  the  plaintiffs  as  mortgagees  were  entitled  to 
recover  the  ship  in  an  action  of  trover  on  her  arrival 
in  thia  country.  Bland  v.  Lynam,  5  Law  J.  C.P.  87. 

Psooeeds  of  a  ahip  and  cargo  sold  abroad,  and 
transmitted  to  the  Admirslty  registry  of  England — 
payment  decreed.     Lady  Banks,  1  Haj^.  306. 

The  maater  of  a  veaael  having  abandoned  where 
there  was  no  necessity,  the  cargo  not  being  damaged 
nor  perishsble,  end  the  ship  and  cargo  having  been 
sold  at  the  instance  of  the  captain,  under  an  order 
of  the  Vice  Admiralty  at  the  Mauritius;  the  owners 
of  the  cargo  brought  an  action  againat  the  ahip- 
ownera  for  wrongfully  selling  the  cargo;  inatead  of 
conveying  it  to  itaportofdestinstion,  and  recovered 
arerdict  for  the  value  of  the  cargo,  and  then  brought 
an  action  for  money  had  and  received  against  the 
vendees:  Held,  l8t,Thst  under  such  a  sale  the  pur- 
chaaera  had  obtained  no  property,  fnd,  That  the 
plaintiffs  having  brought  an  action  against  tbo 
owners,  and  recovered  to  the  extent  of  the  value  of 
cargo,  &e.,  but  no  judgment  entered  up,  was  no  bsr 
to  their  recovery  against  the  defendsnts  for  the  vslue 
of  the  goods  bought  by  them,  and  which  they  sold, 
and  received  the  proceeds;  and  lastly,  that  their 
right  of  action  was  not  affected  by  their  having  made 
a  demand  of  the  proceeds  from  the  Vice  Admiralty 
Court,  which  had  not  been  complied  with.  Morrit 
V.  Robinton,  3  B.  &  C.  196,  a.  o.  5  D.  &  R.  34. 

A  bottomry  bond  holder  permitted  to  have  a 


priority  of  lien  npon  tbepnyeedi  of  the  sbh»,  to  m- 
cure  the  reimburaement  of  bis  advaneea  to  too  ei«w. 
Kammerhevie,  1  Hag.  63*  | 

(6)  Mortgage. 

By  the  mortgage  of  a  ahip,  aceming  freigbt  pasMt 
to  the  mortgagee,  notwithstanding  6  Geo.  4,  e,  110, 
a.  45,  which  enacts,  that  the  mortgagee  shall  not  bo 
deemed  owner*  except  for  the  purpose  of  making  a 
transfer. 

The  owner  of  a  ahip  mortgaged  her  whilst  at  ioa, 
and  afterwards  becsme  bankropt  The  agents  of  tho 
mortgagee  took  poaseesion  of  her  on  her  booMwaid 
voysge;  and,  after  her  arrival  in  port,  roeeivod 
monies  on  account  of  freight,  and  paid  diaborsamonts 
— vis.  port  charges  and  seamen's  wages,  esoaoding 
the  amount  of  Uie  freight  received ;  Held,  that  tha 
assignees  of  the  bankrupt  could  not  maintain  an  ac- 
tion for  money  had  and  received,  to  reoovar  tlie 
amount  of  the  freight  from  the  agenta  of  the  saort- 
gagee,  they  having  paid  a  larger  sum  on  aoooant  of 
charges  on  the  ship,  and  which  tha  bankrupt  as 
owner  was  bound  to  discbarge.  Dean  v.  M'Gkie,  5 
Law  J.  C.P.  44,  a.  c.  4  Bing.  45. 

A  peraon  who  holds  a  mortgage  npon  a  ship,  and 
who  IS  registered  as  the  owner,  is  not,  on  that  ac- 
count alone,  liable  for  repairs  done  to  tha  ship.  His 
assent,  express  or  implied,  must  ba  shewn.  BHj^ 
▼.  WilkinioH,  5  Law  J.  K.B.  349,  a.  c  7  B.  &  C.  30. 

(e)  Ferfeiturem 

Goods  imported  in  a  British  ship  not  manned  aad 
navigsted  sccording  to  law,  are  not  liable  to  foriei- 
ture,  if  the  imperfect  manning  of  tho  ship  was  a 
matter  of  oncontrollsble  necessity.  Pelican,  t  Dods. 
194. 

A  second  seizure  not  barred  by  an  abandonaiant 
of  the  first.     Woodhridg;  1  Hsg.  74. 

(d)  Apparel  and  Appurtenaneeu 

Quare — Whether  the  boat  of  a  ship  is  comprised 
within  the  *'  apparel  and  appurtonances  "  thereof. 

In  an  action  of  trover  for  *'  a  smack,  with  the  ap- 
parel and  appurtenances  thereunto  belonging,"  the 
plaintiff  cannot  recover  aeparately  for  the  boat,  or  for 
sails  and  cordage.  Shannon  v.  Owen,  6  Law  J.  K.B. 
61,  s.  0. 1  M.  6c  R.  39«. 

(B)  Owners. 
(a)  Rightt. 

The  Court  of  Admiralty  will  not  interfere  to  give 
possession  of  a  ship's  register  to  a  person  whose 
title  to  be  considered  as  registered  owner  is  subject 
to  doubt.    Franeet  of  Leith,  %  Dods.  4f  a 

Upon  the  sale  of  a  ahip,  in  a  suit  for  wages,  by 
Admiralty  proceas  iaaoing  after  the  aeisure  of  the 
same  veaael  by  the  sheriff  under  a  writ  of  ^Em/aetst: 
Held,  that  the  claim  of  the  sheriff  to  the  surplus  pro- 
ceeds, in  discharge  of  his  executiop,  was  good  as 
against  the  late  owner  of  the  ahip.  Flam,  1  Hag.  998. 

The  Court  of  Admiraltr  has  authority  to  arrest 
and  detain  a  ship,  upon  the  application  of  a  part- 
owner  who  diasents  from  her  intended  employment, 
untill  security  ba  given  by  the  other  part-ownaia  to 
the  full  value  of  his  shsre. 

Objections  to  the  immediate  payment  of  the  ea- 
tire  amount  of  the  stipulation,  upon  jtho  lots  of  the 
ship— overruled.    ApoUo^  1  Hsg.  406. 
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A  bail  bond  girsn  in  ftrour  oft  dissentient  part- 
owner  of  t  ressel,  oontemplttes  only  the  safe  return 
thereof,  or  the  payment  of  the  stipulated  som. 
Apollo,  1  Hag.  Sit. 

(6)  LiabUUies. 

The  liability  for  the  requisite  equipments  of  a 
▼easel  depends  entirely  on  the  fact,  to  whom  the 
aredit  was  given,  and  not  npon  that  of  legal  owner- 
ship.    Boker  ▼.  BuekU,  7  B.  Mo.  349. 

Where  a  party  purchases  a  share  in  a  ship  under 
a  hill  of  sale,  which  is  roid  for  want  of  conformity 
with  the  prorisions  of  the  Renstry  Act,  he  is  not 
liable  to  pay  for  goods  supplied  for  her  use,  unless 
credit  be  given  to  him  inaividually,  or  he  has  held 
himself  out  as  owner,  or  made  an  express  promise 
to  pay,  or  received  profits  from  the  use  or  employ- 
ment of  the  ship.  Harringtot^  ▼.  Fry,  5  Law  J. 
C.P.  244,  s.  c.  9  Bing.  179. 

Ship-owners  are  liable  to  the  freighters  for  negli- 
ffence  of  the  captain,  although  the  latter  had  entered 
into  a  charter-party,  and  was  himself  a  part-owner. 
Lulio  T.  Wilton,  6  B.  Mo.  415,  s.c.S  B.  &  B.  171. 

An  sgreement  between  the  owner  and  the  master 
of  a  vessel,  in  which  the  latter  ia  made  to  fill  an 
equivocal  character,  partly  master,  and  partly  char- 
terer, (receiving  part  of  the  freight,)  wUl  not  dis- 
charge the  owner  from  hia  liability  to  the  shipper, 
although  the  shipper  have  a  knowledge  of  that 
agreement  before  he  ships  his  goods.  Colvin  v. 
Notebory,  6  Law  J.  K.B.  939,  s.  c.  8  B.  &  C.  166. 

To  render  the  registered  owner  of  a  ship  liable 
for  repairs,  it  most  be  proved  that  they  were  actually 
performed  on  his  credit  Legal  ownership  ia  primd 
Jfaeio  evidence  of  liability,  which  may  be  rebutted 
by  proof  of  the  beneficial  interest  having  been 
parted  with,  and  of  the  legal  ownera  having  ceased 
to  interfere  with  the  management  of  the  ship,  /cn- 
fdngt  ▼.  Gnmht,  1  R.  &  M.  49.  [Abbott] 

The  liability  for  the  repairs  of  a  vessel,  primA 
facie,  reau  on  the  registered  owner,  in  the  absence 
of  proof  that  credit  has  not  been  given  to  the 
owners ;  therefore  a  deed  of  defeasance,  making 
▼oid  an  absolute  bill  of  sale,  upon  payment  of  a 
certain  anm  of  money,  is  admissible  tor  the  defen- 
dsnts  to  shew  the  purposes  of  their  ownership ;  the 
bill  of  sale  being  duly  entered  on  the  registry, 
without  mention  of  the  defesssnce.  Cox  ▼•  Rtid, 
1  C.  &  P.  609,  s.  c.  1  R.  &  M.  199.  [Best] 

Where  one  of  two  joint  owners  of  a  ahi]),  by 
private  agreement,  parted  with  all  his  interest  in  his 
share  to  Uie  other,  to  be  paid  for  by  billa  at  different 
dates,  but  his  name  remained  on  the  register  by  way 
of  collateral  security  ibr  the  payment  of  the  bills : 
Held,  that  although  he  had  never,  after  the  agree- 
ment, interfered  in  the  concerns  or  management  of 
the  ahip,  atill  he  was  liable  for  repaira  done  to  the 
ship  subsequent  to  such  agreement.  Dowmn  t. 
Loake,  1  D.  &  R.  N.P.C.  59.  [Abbott] 

In  an  action  againat  ship-owners  for  damage  sus- 
tained by  the  loaa  of  gooda  laden  on  board  their 
ship,  their  liability  is  limited  to  the  value  of  the 
ahip  and  freight;  and  under  such  cireumatances, 
the  value  of  the  ahip  is  to  be  calculated  at  the  time 
of  the  loss,  and  not  at  the  time  of  the  commence- 
ment of  the  voyage ;  and  where  during  a  voyage, 
part  of  a  cargo  was  destroyed  by  accident,  and  con- 
sequently no  freight  recoverable,  the  owners  were 


bolden  not  to  be  liable  for  the  amount  of  freight, 
wliich  might  have  been  earned  if  the  cargo  had 
arrived  in  safety.  Caiman  v.  Meabum,  9  Law  J. 
C.P.  60,  s.  c.  1  Bing.  465,  s.  c.  8  B.  Mo.  197. 

(C)  Masters  and  Commanders. 

The  relation  between  the  owner  and  commander 
of  a  yessel,  as  to  the  ordering  and  payment  of  necea- 
saries  and  repairs,  is  exactly  the  aame  as  between  a 
master  and  servant  generally ;  and  consequently, 
the  presumption  of  an  implied  authority  of  the 
commander  to  order  repaira  to  be  done  on  the  credit 
of  the  owner,  may  be  repudiated  by  cireumsunces, 
aa  where  the  commander  promises  to  pay  ready  caah, 
and  no  mention  is  msde  of  the  owner's  reeponsi- 
bility.     Gordon  v.  Hare,  1  Law  J.  K.B.  70. 

Where  the  captain  of  a  yessel  which  had  bus- 
taioed  considerable  damage  from  bad  weather,  and 
was  in  a  sinking  state,  sold  the  ship  and  cargo  under 
the  order  of  a  Vice- Admiralty  Court,  and  the  jury, 
under  the  direction  of  the  judge,  found  that  the  ehip 
might  have  been  repaired,  or  the  gooda  tranahipped 
and  forwarded  to  the  place  of  destination :  Held  that 
the  ownera  were  liable  for  his  acts,  though  the  bill 
of  lading  engaged  only  for  conveyance,  perils  of  the 
seaa  excepted.  Nothing  but  extreme  necessity  will 
justify  him  in  disposing  of  the  cargo,  and  the  Ad- 
miralty Court  can  give  no  authority  for  a  sale. 
Cafinan  v.  Meabtim,  1  Law  J.  C.P.  84,  s.  c.  1  Bing. 
945,  s.  c.  8  B.  Mo.  197. 

The  captain  of  a  ship  has  no  authority  to  sell  the 
cargo,  except  in  oaaes  of  absolutai  necessity ;  and 
therefore,  where  in  the  course  of  a  voyage  from 
India  the  ship  wss  wrecked  off  the  Cape  of  Good 
Hope,  and  some  indigo,  which  was  part  of  the  cargo, 
was  saved,  snd  the  same  waa  there  aold  by  publio 
auction,  by  the  authority  of  the  captain,  acting 
bond  fide  according  to  the  best  of  his  judgment  for 
the  benefit  of  all  persons  concerned  ;  but  the  jury 
found  that  there  was  no  abaolute  necessity  for  the 
sale:  Held,  that  the  purchaser  at  such  sale  acquired 
no  title,  and  the  indigo  having  been  sent  to  tbia 
country,  the  original  owners  were  held  entitled  to 
recover  its  value.  Freeman  v.  the  East  India  Comm 
pony,  5  B.  £c  A.  617. 

Where  the  captain  of  a  vessel  delivered  the  cargo 
to  the  consignor's  agenta,  and,  finding  that  he  could 
not  procure  payment  of  the  freight  in  money,  took 
a  bill, — it  was  bolden,  that  upon  the  bill  being  dis- 
honoured the  owners  of  the  cargo  might  be  sued  for 
the  freight ;  as  the  agent  took  the  bill  as  the  beat 
thing  he  could  do  for  all  parties :  but  if  it  bad  ap- 
peared that  he  might  have  had  his  money,  but  obaae 
to  take  the  bill,  a  different  rule  would  have  obtained. 
Strong  V.  Hart,  9  C.  &  P.  55.  [Abbott] 

By  the  usage  of  trade,  it  seems  that  the  master, 
and  not  the  owner,  of  a  ahip  is  entitled  to  primage ; 
—therefore,  where  there  waa  an  agreement  between 
the  master  and  owner  of  a  ship,  not  mentioning 
primage— it  wss  bolden,  that  the  former  waa  entitled 
to  it.  Charletony.  Coteiworth,  1  R.  &  M.  175. 
[Abbott] 

A  master  of  a  trading  vessel  who  had  deserted 
his  convoy,  waa  ordered,  as  a  punishment,  to  be 
imprisoned  by  the  Court  for  one  month.  Bex  ▼• 
Kitto,  9  Dods.  57. 

Of  the  continuance  and  termination  of  the  mas* 
tar's  authority.    Neptune,  1  Hag.  938. 
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An  b^pothaeation  bond  o«n  only  be  given  wbere 
money  le  not  to  be  obtained  on  penonal  ■ecuritj. 

Where  several  bjpotbecation  bonds  bave  been 
given,  the  last  executod  must  be  the  fintdisebarged. 
SjfdMy  Ccvi,  2  Dods.  1. 

(D)  SBAMElf. 
(a)  Contract, 

On  an  engagement  to  go  "  from  London  to  Bata- 
via,  the  East  India  iem$  or  eUevhere,  and  nntil  the 
final  arrival  at  any  port  or  porti  in  Europe  :"  Held, 
that  upon  the  arrival  of  the  ship  at  Cowe§  far  orders, 
(as  precitely  agreed  between  the  oumen  and  nuuter,) 
the  seamen  were  not  bound  to  proceed  on  a  further 
voyage  to  Rotterdam.  Gwrge  Home,  1  Hag.  370 ; 
and  see  Counteu  of  Hareourt,  1  Hag.  f48,  pott  (b.) 

The  Court  of  Admiralty  being  a  oourt  of  equity, 
does  not  consider  the  words  "  binding  and  oondu- 
sive"  {t  Geo.  2,  c.  36,  s.  f,)  as  applicable  to  ma- 
riners' ooBtraets  of  a  special  nature.  Minerva,  t 
Hag.  367. 

OUigatiotts  of  a  mariner's  oontract.  Neptune,  1 
Hag.f36. 

An  informality  in  the  mode  of  hiring  will  not 
disqualify'  the  performer  of  work  properly  done  for 
a  claim  to  remnnention.  Jane  and  MatUda,  1  Hag. 
193. 

(6)  Wageu 

Limitation  of  the  general  maxim,  that  freight  iathe 
mother  of  wages,    aeptune,  1  Hag.  S5f . 

Legal  power  in  a  female  sailor  to  earn  wages  in 
such  capacity ;  claim  substantiated  against  a  bank- 
mpt  estate.    Jane  and  Matilda,  1  Hag.  187. 

£ifoct  of  wages  earned  on  board  another  vessel 
not  making  the  same  homeward  voyage  as  the  one 
for  which  the  engagement  had  been  made.  Fre- 
deriek,  1  Hag.  tf  & 

Claim  for  a  gradation  of  wages  sustained  upon 
the  focts;  there  being  no  spedfio  rate  of  hiring  in- 
serted in  the  articles.    Porcupine,  1  Hag.  378. 

A  sailor,  who  has  agreed  to  serveas  an  able  seaman 
at  certain  wages,  can  recover  no  more,  though  he  be 
employed  on  board  the  ship  as  caddy- servant,  in 
the  absence  of  an  express  ssssmpsit.  Defter  v. 
Creetwell,  S  C.  &  P.  161,  s.  o.  7  D.  ft  R.  650. 

Claim  of  a  teeend  mate  (who  saoceeded  to  the 
oiice  of  chief)  to  the  rate  of  wagea  given  to  chief 
oiBoers  upon  siaailar  voyages,  establiabed. 

An  alteration  in  the  diip's  articles  is  not  abso- 
lutely neeeasary  to  support  bis  title.  Providenee,  1 
Hag.  391. 

Where  part  of  a  vessel  had  been  saved  by  the 
exertions  of  the  marinersi — ^held,  that  they  were 
entitled  to  the  payment  of  their  wages,  as  far  as 
the  ft^^ments  of  the  materials  would  form  a  fond, 
though  there  was  no  freight  earned  by  the  ownen. 
Neptune,  1  Hag.  ft7. 

Hvpotbeeation  of  a  vessel  is  no  ground  for  de- 
priving the  seaman  of  his  ri^t  to  wages,  for  he  is 
entitled  to  them  as  long  as  a  single  plank  of  the  ship 
lemaiu.    Sidney  Cone,  t  ]>ods.  13. 

The  owner  of  a  Britiah  ship  cannot,  by  the  sale 
of  hie-  ship  to  a  foraigner  in  a  distant  part  of  the 
world,  diveat  the  seaman  of  his  waees  earned  under 
a  oontiaet,  entered  into  with  himself  in  thte  oountiy ; 
and  the  Court  of  Adauialty  will  enforce  the  pay- 


ment of  wages  so  earned — ik  fortiori.  If  the  tranafer 
of  the  ship  was  merely  colourable.  Bataivla,  t  Dods. 
300. 

By  a  clause  in  the  ship's  articles  of  a  Sooth  Sea 
whaler,  the  seamen  serving  on  board  were  to  lose  their 
wages  if  they  did  not  return  with  the  ship  to  the  port 
of  London.  After  serving  S7  months,  some  of  the 
sesmen  were,  with  the  consent  of  the  captain,  ex- 
changed into  another  ship  for  others  belonging  to 
that  ship :  Held,  that  if  these  sesmen  lost  their 
wsges  under  the  articles,  they  could  recover  a  rea- 
sonable compensation  for  their  services,  on  the  count 
for  work  ana  labour.  HUlyard  v.  Mount,  3  C.  &  P. 
93.  [Tenterden] 

In  a  divided  voyage,  in  which  cargoes  are  sue- 
ceaaively  taken  in  and  delivered  at  different  ports, 
and  freight  thereby  earned  for  the  owners,  the 
mariners  are  by  the  general  law  entitled  to  their 
wages  up  to  the  time  of  arrival  at  each  port  of  de- 
livery ;  and  an  attempt  to  extinguish  their  right,  in 
esse  of  the  loss  of  the  ship  on  toe  last  part  of  such 
divided  voyage,  by  inserting  a  covenant  in  the  ship's 
articles  that  they  shall  not  be  entitled  to  any  part 
of  their  wages  unless  the  ship  returns  to  the  last 
port  of  discharge,  will  not  be  upheld  by  the  Court 
of  Admiralty.    Juliana,  t  Dods.  504. 

Forfoitnre  of  wagea  is  not  incurred  by  oeeasiooal 
intemperance.    New  Phesnix,  1  Hag.  199. 

An  act  of  disobedience  by  a  mate  may  amomt  to 
a  forfoitnre  of  his  property :  as,  where  be  landed 
with  the  captain  at  an  intermediate  port,  and  on 
their  getting  on  shore  refused  to  return  wHh  Imn, 
but  remained  there  all  night,  and  compelled  the 
captain  to  go  back  to  the  ship  in  another  boat ;— it 
was  holden,  that  this  was  such  an  act  of  dinobe- 
dience  as  to  warrant  the  captain  to  detain  his  pro- 
perty on  board  by  way  or  fbrfeiture,  and  conse- 
quently that  trover  did  not  lie  against  the  oaptain 
for  80  doing.     WeatKerpen  ▼.  headier,  8  B.  Mo.  37. 

Forfeiture  of  wages  incurred  by  a  mariner,  who 
neglecta  or  refuses  to  return  to  his  ship,  when  oem- 
manded  by  tiie  master,  although  previously  absent 
with  leave.    Bulmer,  1  Hag.  169. 

Resistance  to  a  claim  m  seaman's  waM  oh  a 
plea  of  desertion,  not  sustained,  upon  a  nilure  of 
proof  by  the  ownen  as  to  tiie  time  of  serviee. 
George,  1  Hag.  168. 

A  refosal,  on  the  part  of  the  master,  to  eertify 
for  the  wagea  of  his  crew  upon  their  quitting  fbe 
ship,  espedtally  when  coupled  with  eqnivoeal  ex- 
pressions ss  to  leave,  is  no  decisive  proof  of  a  de- 
sertion.   Frederick,  1  Hag.  f  11. 

In  an  action  for  seamen's  wagns,  brought  on  an 
agreement,  containing  a  clause  of  forfeiture  if  they 
should  disobey  ordem  or  neglect  to  do  thenr  duty : 
Held,  that  if  such  disobedience  or  negieot  was  ^ 
eomequenee  of  previous  misconduct  of  the  owners  or 
captain,  the  sesmen  were  still  entitled  to  reoover. 
Train  v.  B«mi«tf ,  1  M.  fie  M.  89.  [Tenterden] 

A  seaman  who  had  engaged  to  serve  on  board  a 
collier  "  from  Shields  to  London,  and  back,"  quits 
die  vessel  at  the  port  of  London :  Held,  that  he  had 
not  incurred  a  forfeiture  of  his  wages,  the  master 
failing  to  supply  him  with  provisiotta.  CeetiHa,  1 
Hag.  59. 

On  a  contract  "  to  Van  Diemen's  Land  and  else- 
where, and  back  to  London  ;'*  Held,  that  a  forfeiture 
of  wages  was  not  incurred  by  therefosal  0f  a  nrariaer 
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to  work  during  t  ro^age  to  Rotterdam.  Caunttu  of 
Hureaurt,  1  llag.  248. 

An  agreement  for  wages,  when  founded  on  a  spe- 
cial and  extraordinary  contract,  cannot  be  enforced 
by  the  Admiralty  Court,  it  having  no  jurisdiction 
over  special  agreements.    Sidney  Cove,  ^  Dods.  11. 

SembU,  That  wages  due  to  a  chip's  surgeon  are  not 
recoverable  in  the  Admiralty  Court.  Lord  Hohart, 
9  Dods.  101. 

In  a  suit  for  wages,  a  party  is  not  bound  to  set 
forth  the  ill  treatment  of  the  master  in  his  original 
plea.     New  Phanix,  1  Hag.  1 99. 

A  protest,  on  the  ground  of  non-liability  pending 
a  question  in  the  Court  of  Chancery,  as  to  the 
ownership  of  the  vessel  under  an  assignment,  (the 
parties  having,  in  their  answer  to  a  bill  in  that  court, 
admitted  that  they  were  the  owners,)  overruled. 
St.  Johan,  1  Hag.  334. 

An  award  of  wages,  under  59  Geo.  3,  c.  58,  upon 
n  complaint  made  to  a  maeistrate  at  Portamooth, 
fiflteen  months  after  the  manner's  discharge  at  Ply- 
momb,  the  master  of  the  ship  being  present  before 
the  msffistoate  and  offering  a  defence  to  the  claim, 
mifirmed  with  costs;  the  Court  deciding  that  anr 
objection  to  the  jurisdiction  should  hare  been  made 
by  way  of  protest  before  the  magistrate.  Jftnerra, 
1  Hag.  .54. 

(e)  Punuhment. 

In  the  punishment  of  a  seaman  for  misconduct, 
previous  acts  ^uadtm  gentrit  mar  be  considered, 
and  pleaded  in  justification.  Lovfthar  Cattle,  1  Hsg. 
387. 

The  law  of  England  is  the  proper  authority  for 
£ziDg  the  limits  within  which  one  British  subieot 
may  inflict  n  corporal  suffering  upon  another. 
Grounds  of  defence  to  a  charge  of  unreasonable 
conection,  1  Hsg.  S7S — 4w 

(d)  DifcAargff. 

A  WNDgfnl  dinoharge  enures  to  n  reimbursement 
of  nscsssary  expenses.    Frtderiek,  1  Hag.  fll9. 

By  the  general  rule,  a  master  is  not  at  libertT  to 
diicbarge  bis  crew  in  a  fioreign  port  without  tneir 
own  consent,  bnt  drcomstances  may  vest  in  him  an 
authority  to  do  so,  upon  proper  conditions.  £toc» 
buh,  t  Dods.  403. 

(£)  Pilots. 
[See  Sut  6  Geo.  4,  c.  I;l5.] 

An  Irish  trading  Teasel,  with  a  general  cargo  on 
board,  is  not  a  coaster  within  the  meaning  of  the 
5f  Geo.  8,  e.  39,  s.  S.  Davitan  w.  Mekibben,  6  B. 
Mo.  387,  s.  o.  3  B.  &  B.  lit. 

Where  in  an  action  for  penalties  under  the  5t 
Gea  3,  c.  39,  it  appeared  that  the  defendant's  ressel 
wss  piloted  into  Standgate  Creek,  by  n  Cinque  Port 
pilot,  when  he  discharged  him,  and  piloted- himself 
aboTe  a  mile  in  the  port  of  Rochester,  though  with 
a  signal  for  a  Trinity  House  pilot  flying:  It  wts 
bolden,  that  be  thereby  incurred  tbe  penalty  given 
by  the  act.     Thornton  ▼.  Boland,  t  Bing;  919. 

By  6  Geo.  4,  e.  It6,  s.  9  and  63,  tbe  owner  or 
master  of  a  veasel,  navigating  within  certain  pre- 
scribed limits,  is  bound  to  have  t  licensed  pilot  to 
conduct  the  same,  except  where  she  is  merely  chang- 
ing her  moorings,  &c. ;  and,  by  section  55,  isex- 
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empt  iiom  liability  in  respect  of  accidents  arising 
from  the  misconduct  or  incapacity  of  such  pilot. 

But  where  a  vessel,  within  those  limits,  stops 
short  of  the  place  where  the  first  delivery  of  a  part 
of  her  cargo  is  to  be  made,  afterwards  proceeding 
thither,  for  the  purpose  of  making  delivery,  she  will 
not  be  considered  as  merely  "  changing  her  moor- 
ings." 

Thus,  where  a  brig  laden  with  wine  and  fruit, 
the  wine  being  consigned  to  the  London  Docks,  and 
the  fruit  to  Coze's  Quay,  which  is  higher  up  the 
river  Thames,  first  put  into  the  London  Docks,  hot 
could  not  there  discharge  the  wine,  as  the  fruit  was 
stowed  above  it,  and  afterwards  ssiled,  under  the 
conduct  of  a  pilot  duly  licensed,  to  Coze's  Quay, 
but,  on  her  way'  thither,  ran  foul  of  and  sunk  a 
barge,-— it  was  held,  that  the  owners  of  the  brig 
were  exempt  from  liability  in  respect  of  the  injury 
done  to  the  barge,  under  the  aot  6  Geo.  4,  o.  195, 
s.  55.  M*Intoth  v.  Slado,  5  Law  J.  K.B.  345,  s.  c 
6  B.  &  C.  657. 

The  owner  of  a  ship,  with  a  pilot  on  beard,  is  not 
protected  against  liability  in  respect  of  damage  done 
by  running  foul  of  another  ship,  unless  he  was  com- 
pelled by  law  to  have  the  pilot. 

And  accordingly,  as  the  local  aot,  41  Geo.  3,  e.  86, 
applicable  to  NewcasUe-npon-iyne,  leaves  it  op- 
tional with  Britiah  ships,  on  entering  nnd  leaving 
that  port,  to  have  a  pilot  or  not — ^it  was  held,  that 
the  owner  of  sueh  a  ahip  was  liable,  although  he  had 
a  pilot  on  board ;  the  general  act,  6  Geo.  4,  c.  195, 
ezpressly  ezcepting  the  port  of  Neweastle  from  its 
operation.  Doddt  v.  EwibUUm,  5  Law  J.  K.B.  65, 
B.  0.  9  D.  &  R.  27. 

In  an  action  for  so  negligently  nsvigating  «  vessel 
that  the  plaintiff  sustained  an  injiiry,  proof  that  n 

Silot  was  on  board  at  tbe  period  tbe  event  took  place, 
oesnot  preclude  the  jury  from  determining  theques* 
tton,  whether  the  defendant's  vessel  was  under  the 
direction  of  the  pilot  at  tbe  time  tbe  noddent  hap- 
pened.   CaiU  V.  Herbert,  3  Stark.  It.  [Abbott] 

Pilots  are  not  entitled  to  charge  as  lay  days  the 
day  on  whieb  they  enter  and  on  which  they  leave  a 
place  of  quarantine,  5S  Qbo.  3,  o.  3,  a.  4S.  Bee  v. 
Withart,  2  Dods.  498. 

(F)  PassBNOBRS. 

By  43  Geo.  3,  o.  56,  a  vessel  leaving  the  United 
Kingdom  with  passengers  for  parts  beyond  tbe  aea. 
is  allowed  to  ckrry  one  passenger  for  every  two  tons 
of  her  burthen,  according  to  the  register. 

The  Coart  held,  tha  when  the  vesssl  is  pnrl/y 
Udeu  with  goods,  and  has  passengers  on  board,  the 
number  of  passengers  is  not  to  be  reckoaed  aoeord- 
in^  to  tbe  measnred  tonnage  of  the  vessel,  but  still 
sccording  to  the  register.  BiAop  v.  MedkinCeiA,  t 
Law  J.  K.B.  104,  a.  c  2  B.  &  C.  556,  s.  c.  4  D.  & 
R.  42.    [But  see  4  Geo.  4,  o.  81.] 

(O)  Chartrb-party. 

Qvuere— Betireen  psrties  to  a  charty-partr^  what 
#ill  amount  to  a  anfficient  abandonment,  ileilop  v. 
J&nee,  2  Chit.  550. 

By  a  obarter-pnty  to  government  for '—  months^ 
for  transporting  emigrants  frsm  this  coimtiy  to  C 
and  thenceforward,  until  notice  of  discharge^  to  be 
given  sfter  her  retnm  to  D  or  I :  Held,  that  the 
charter-party  was  general,  and  that  the  ship  vu 
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•bartorwl  for  to  ind«llnit6  period,  ■&()  that  the  broker 
WIS  only  entitled  to  claim  commiaaion  aa  for  a  royage 
of  that  deaeriptiAn,  and  not  for  a  apecifie  toyngB 
outwarda.     HoU  t.  Pinceut,  6  B.  Mo.  f  t8. 

Where  the  charterer  of  a  veaael  traa  to  keep  her 
in  repair,  and  be  paid  200i.per  month,  and  ao  in 
proportion  for  anr  longer  period  abe  might  be  em- 
ployed,— it  vraa  holden,  that  the  freighter  waa  liable 
to  auch  freight,  for  aoy  detention  on  aocoant  of  re- 
paira  oceaaioned  by  the  perils  of  the  sea.  RipUy 
▼.  Seaijt,  5  B.  &  C.  167.  a.  c.  7  D.&  R.  818,  a.  c. 
1  C.  &  P.  Ids. 

The  diaeharge  of  an  outward  bound  cargo  at  a 
particnlar  place,  ia  not  in  general  a  condition  pre- 
cedent to  the  providing  a  return  cargo.  A  freighter, 
who  eoTenanta  to  load  a  return  oargo,  muat,  if  he 
objecta  to  the  ahip*a  delay  in  proceeding  to  take  it 
on  board,  make  the  objection  before  be  loada  the 
eargo,  and  within  a  reaaonable  time,  and  should  not 
by  any  act  take  to  the  ahip.  OUutn  y,  Druauneacf, 
t  Chit  705. 

The  ownera  of  a  ahip  diartered  her  on  a  voyage 
from  Cadia  to  Guyaquil,  and  the  freightera  agreed 
to  provide  a  eargo  for  a  homeward  voyage,  or  pay  a 
Bum  of  money ;  with  a  proviao,  that  in  the  event  of 
the  mm-arrival  of  anotner  ahip  at  Guyaquil,  then 
they  ahould  not  be  bound  to  provide  that  cargo. 

The  latter-mentioned  ahip  did  not  arrive  at  Goy- 
aqnil  within  the  time  allowed  to  the  first  veasel  u>r 
running  days,  and  abe  took  another  cargo ;  bvt  the 
delay  did  not  ariae  from  any  act  of  the  freigbterai 

The  Court  held,  that  the  word  '*  non-arrival " 
meant  non-arrival  within  auch  time  aa  anited  the 
purpoaea  of  the  fi  rat-  mentioned  ahip,  and  conaequenly , 
that  the  freighters  were  not  liable  to  damagee  for 
not  providing  a  homeward-bound  cargo.  Saamn  v. 
Lnurgan,  f  Law  J.  K.B.  106,  a.  c.  S  B.  &  C.  564, 
a.e.4D.&R.74. 

Whether  the  maater  of  a  ahip,  who  has  entered 
into  an  agreement  of  charter-party,  not  under  aeal, 
in  which  the  defendant  agreea  to  pay  him  the  Ireight 
in  good  billa,  ia  justifi^  in  paying  them  to  the 
owner  of  the  ahip,  after  notice  by  the  maater  not  to 
do  80,  haa  been  qoeatiooed.  Atkituan  v.  Ce/<tt0ort4, 
1  C.  &  P.  539.  [Abbott] 

In  aning  for  a  breach  of  covenant  on  a  charter- 
party,  it  muat  appear  clearly  that  there  exiata  a  com- 
plete canae  of  action  upon  the  deed,  aa  the  Court 
will  not  imply  a  covenant,  where  the  intention  ia  not 
apparent  upon  the  inatrument,  that  the  party  ahould 
be  bound.    Smith  v.  RVdon,  6  M.  &  S.  385. 

The  defendanta  entered  into  a  charter-par^,  by 
which  the  cargo  waa  to  be  aentalongaide  the  ahip  at 
their  evpenae,  the  captain  rendering  the  uaual  and 
cuatomary  aaaiatance  with  hia  beata  and  crew.  Part 
of  the  eargo  lying  at  a  diatanoe  from  the  wharf,  the 
captain  applied  to  the  defendanta'  agent  for  the  aa- 
aiatance of  laboureia  to  bring  it  to  the  ahip'aaide, 
which  he  rafoaed,  atattng  that  he  bad  got  a  copy  of 
the  charter-party,  and  that  he  would  abide  by  it« 
Tbe  captain  aftarwarda  procored  labourera :  It  waa 
held,  that  the  ezpenaea  ao  incurred  by  him  might  be 
recovered  on  tbe  common  countafor  work  and  labour, 
independently  of  the  charter-party,  aa  it  was  neoea- 
aary  for  the  owner  to  ahip  tbe  timber,  the  expenae 
of  aending  which  alongaide  waa  to  be  borne  by  the 
defendanta.  FUuhtr  r.  GillMpis,  4  Law  J.  C.P.  fOf , 
a.  c.  3  Bing.  635. 


Aaanmpaiton  a  charter-party,  **  flteigbtto  be  paid 
partly  in  caah,  and  partly  by  approved  bUL"  Tbe 
owner  took,  without  apprising  the  defoadanu,  a  bill 
from  the  conaignee  of  the  cargo  for  part  of  tbe  freight, 
which  waa  diahonoured :  Held,  that  tbe  deTeMtanta 
were  not  discharged  thereby  from  the  amoant  of  tbe 
bill.     TayU  V.  Briggi,  1  M.  &  M.  S8.  [ Abborf] 

In  an  action  of  covenant  on  charter-party,  between 
ahip-owners  and  freigbtera,  the  ahip-ownera  having 
covenanted  to  take  on  board  aix  pipee  of  brandy  at 
H,  and  then  proceed  to  F,  and  there  take  on  board 
a  complete  cargo  of  fruit,  or  other  gooda,  ns  tbe 
freiffhtera  might  wiah,  and  proceed  to  L  or  B,  aa 
mi|flit  be  ordered  by  the  freigbtera,  and  there  auke 
a  right  and  true  delivery  of  the  fmit,  &c ;  and  tbe 
freigbtera  covenanted  to  pay  certain  fieigbt  for  tbe 
fmit  and  brandy,  the  freight  of  tbe  brandy,  ficc  to 
be  taken  out  in  fruit  at  F,  and  guaranteed  the  ahip 
a  full  cargo  home :  It  waa  decided,  that  tbe  covenant 
to  take  the  brandy  to  F,  waa  not  a  condition  prece- 
dent, but  a  diatinet  and  independent  covenant.  And, 
therefore,  the  owner,  in  an  action  of  covenant  on 
the  charter-party  againat  the  freightera  for  not  put* 
ting  a  foil  cargo  of  fmit  on  board  at  F,  having  avened 
general  performance,  on  demurrer  the  declaraiion 
waa  held  good.  Foikergili  v.  WaUoh,  8  Tannt  576. 

By  charter-party,  tbe  owner  covenanted  that  the 
ahip  aboold  be  provided  with  tween  decka  for  atear- 
age  paaaengera,  and  the  charteiera  agreed  to  pay 
freight  and  port  chargea.  The  owner  aent  in  an 
account  to  the  charterera,  in  whieb  the  caipenter*s 
and  joiner'a  work  waa  inoluded ,  aa  well  aa  the  freight 
and  port  chargea.  and  to  which  the  charterera  by 
letter  aasented  :  Held,  that  tbey  were  liaUe  Ibr  tbe 
amount  of  the  carpenter*a  bill,  although  tbe  owner 
bad  declared  only  for  the  amount  of  tbe  fi^wf^t  and 
port  cfaargee  due  to  him  from  die  chartereia.  Tsaipltr 
V.  Loutada,  5  Law  J.  C.P.  135. 

Plaintiff,  a  ahip-owner,  agreed  by  charter-party 
with  T,  to  take  any  gooda  on  board  which  T  abonhl 
ahip,  and  convey  tiiem  from  Van  Diemen'a  Land  to 
London  ;  T  covenanted  to  pay  freight  at  tbe  rato  of 
15i.  per  ton  per  month,  ton  daya  after  the  delivery 
of  tbe  cargo,  and  then  conaigned  a  cargo  to  defon- 
danto  by  a  bill  of  lading,  under  which  they  or  their 
aaaigns  were  to  pay  freight  aa  per  charter. 

T  being  indebted  to  defendanta,  they,  on  the  ar- 
rival of  the  ahip  in  London,  aued  out  a  writ  of^. 
/a.,  and  took  the  cargo  forcibly  from  the  ahip,  eihi- 
biting  tbe  aheriff'a  warrant  to  thecaptoin  :  tney  did 
not  sell  under  the^./e.  but  afterwarda  made  afi-^ 
davit  at  the  Cuatom  Hooae  diat  they  landed  tbe 
eargo  aa  the  importora. 

Flaintiff  having  aued  them  in  treapaaa  for  entering 
his  ahip  and  taking  tbe  cargo,  and  to  a  jnatification 
vnder  the  writ,  having  replied  de  infurim  cte^iie 
tmdu*  cau$m,  and  having  new-aasigned  that  the 
defendant  took  the  gooda  for  other  purpoasa  than 
thoae  mentioned  in  tbe  pleaa :  Held,  that  it  waa 
oompetont  to  the  judge  to  leave  it  to  the  jnry  to  aay, 
whether  the  gooda  were  bond  JidM  taken  under  tho 
eseoucion,  or  whether  the  execution  waa  raaorted  to 
aa  a  colour  to  enable  tbe  defendanta  to  get  poaasna- 
aion  of,  and  land  the  carvo  aa  importors,  witboat 
anbj  acting  tbemaelvea  to  the  claim  or  queetion  thnt 
mi^t  have  arisen  if  they  bad  accepted  them  under 
the  bill  of  lading.  Lncei  v.  fiiehotk,  4  Bing.  7t9. 
[/n  trrvt,'] 
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Bj  mutual  covmitiiti  io  ft  ebttiter-ptrty  it  was 
■grc«d,  oo  Um  fMirtof  the  sbip-ofruer,  that  be  should 
provide  a  ship,  which  should  proceed  to  Jamaica, 
and  reeeive  on  board  from  the  agents  of  the  shipper 
a  cargo  to  be  provided  by  him  according  to  his  coto- 
naot  after  mentioned,  and  should  sail  with  the  June 
convoy,  &c.  provided  the  ship  arrived  out,  and  was 
ready  to  load  siity-five  running  da3rs  before  the 
sailing  of  the  convoy,  which  were  to  be  accounted 
from  the  day  of  arrival,  and  being  reported  ready  to 
receive  goods,  fte. ;  and  on  the  part  of  the  shipper* 
that  he  would  provide  650  casks  of  produce  in  time 
for  thtf  ship  to  load  the  same  and  join  the  June  con- 
voy, provided  she  arrived  out  and  was  ready  to  load, 
and  notice  thereof  given  by  the  agents  of  the  shipper, 
sixty-five  running  days  beforo  the  sailing  of  the 
convoy,  &«,,  and  idioufd  pay  &c. 

It  was  further  provided  bj  the  charter,  that  if  any 
hnrricane,  insurrection,  or  invasion  should  happen, 
&c.,  that,  upon  notice,  the  obligation  of  the  shipper 
under  the  charter-party  should  cease,  Stc* 

In  an  action  or  covenant  br6ught  by  the  ship- 
owner upon  this  charter-party,  the  declaration,  after 
reciting  the  substance  of  the  indenture,  ststed  thst 
the  shin  arrived  at  Jamaica  on  the  27th  of  April, 
&c  ana  upon  her  arrival  was  seaworthr,  fto.  and 
lesdy  to  receive  a  cargo  of  &o«,  according  to  the 
charter-party,  whereof  notice  was  given  to  the  agents 
of  the  mighter,  end  that  die  ship  did,  at  &c.  receive 
such  cargo  as  his  agents  thought  fit  to  load  on  board, 
&c.  and  delivered  such  cargo,  &c.  according  to  the 
eharter-party.  The  declaration  then  assigned  as  a 
breach,  that  although  no  hurricane,  ftc.  prevented 
frc,  the  freighter  did  not  provide  650  casks  of  pro- 
duce, &C.,  hot  &c.  a  much  smaller  quantity ;  thst  is 
to  say,  &c.,  being  a  ^ery  insuflicient  cargo,  &c.  con- 
trary to  the  covenant,  &c.  whereby  the  ship-owner 
was  prevented  earning  profit  to  the  amount  of  S500I. 

The  declaration  then  assigned  as  a  further  broach, 
that  although  no  hurricane,  &c.,  and  although  the 
ship  arrived,  &c.  and  wan  ready,  &c.  and  notice,  &c. 
siaty-five  running  days  before  the  sailing  of  the 
June  convoy,  &c.,  the  freighter  did  not  provide  a 
sufficient  cargo  to  be  laden,  &c.  in  time  sufficient  for 
the  ship  to  join  the  June  convoy,  &c.,  but  detained 
the  ship  thirty  days  after  the  sailing,  &c,  whereby 
the  ship-owner,  lost  the  use,  &c.,  was  put  to  ex- 
pense, &c.  and  prevented  earning  freight,  &o.  to  a 
large  amount,  to  wit,  2500/. 

To  this  declaration  the  defendant  pleaded  eleven 
pleas,  the  substance  of  which,  as  applicable  to  the 
first  breach  wss,  that  the  ship  did  not  arrive,  or  was 
not  ready,  or  reported  ready,  to  receive  a  cargo 
•izty-five  running  days  before  the  June  convoy  was 
appointed  to  sail,  or  did  actually  sail,  and  that  there- 
fore the  oharter-psrty  wss  void  ;  snd  farther,  that 
the  defendant  sailed  of  his  own  accord  with  an  in- 
sufficient cargo. 

As  applicable  to  the  second  breach,  the  substance 
of  the  eighth  and  eleventh  pleas  waa,  that  the  defen- 
dant did  not  detain  the  ship  for  any  time  after  the 
aailing  of  the  June  convoy,  in  manner  and  form 
alleged. 

To  all  the  pleas,  but  tlie  firet,  seventh,  and  ninth, 
the  plaintiff  demurred  generally.  On  the  firet  plea 
of  non  nt  factum,  the  plsin  tiff  joined  issue.  The  re- 
plicstion  to  the  seventh  plea  was,  that  the  ship  was 
n^rted  resdy  to  losd  sixty-five  dsys  before  the 


sailing  of  the  June  convoy.  To  the  ninth  plea,  tiiat 
the  master  ssiled  of  his  own  accord  with  the  short 
cargo,  the  plaintiff  replied,  that  after  notice  of  the 
ship  being  ready  to  load  a  reasonable  time  elapsed 
to  oeliver  650  casks  of  produce,  &c.  On  the  repli- 
cations to  the  seventh  and  ninth  pleas,  the  defondant 
joined  issue. 

Held,  that  the  provision  as  to  the  sixty-five  run- 
ning da3rs,  wss  not  a  condition  precedent  to  the  ob- 
ligation of  the  freighter  to  furnish  a  cargo  of  650 
caaks  of  produce,  but  applied  onl^  to  the  obligation 
of  the  ahip-owner,  that  the  vessel  m  such  esse  should 
sail  vith  the  June  convoy ;  therefore,  that  it  was  not 
neoefcsary,  in  the  assignment  of  the  fint  breseh,  to 
aver  that  the  ship  arrived  out,  and  was  ready  to  load 
sixty-five  days  before  the  sailing  of  the  June  convoy : 
Held  also,  that  the  substance  of  the  assirament  of 
the  second  breach  was  the  failure  to  provide  a  cargo, 
and  not  the  detention  of  the  ship ;  and  that  the  plea, 
by  taking  issue  on  an  immaterial  part  admitted  the 
materia]  part.  DtffM  v.  Broehtbank,  3  Bligh.  561. 

If  one  construction  of  a  charter-party  be  much  in 
fovour  of  one  of  the  parties,  and  an  opposite  con- 
struction equally  in  fovour  of  the  other,  the  evidence 
of  the  broker  through  whom  it  is  enterod  into,  ss  to 
what  was  said  at  the  time  of  its  exeeution,  is  of  too 
dangerous  a  nature  to  be  much  relied  on.  Tcyisr  y. 
^T%gg$,  2  C.  &  P.  525.  [Abbott] 

(H)  DeMdrragb. 

By  a  oharter-party  under  seal,  the  fireighter  was  at 
liberty  *'  to  keep  the  ship  on  demumge,  at  her  load- 
ing and  delivery  ports,  ten  days  each,  besides  a  cer- 
tain number  of  days  limited  for  her  stay  at  the  asms, 
or  as  many  of  them  as  need  should  require ;"  the 
ship  having  been  compelled  to  put  into  an  interme- 
diate port  of  her  ports  of  loading  and  discharge,  and 
the  mighter  having  detained  the  vessel  there  tea 
days,  and  also  fourteen  days  more  than  ten  at  the 
port  of  delivery ;  it  was  held,  in  an  action  oa  the 
charter-party,  that  the  master  could  not  recover  on 
this  covenant  more  than  the  ten  days'  demumge,  at 
5i.  per  day  at  the  port  of  L,  the  covenant  not  ex- 
tending to  the  payment  of  demurrage  beyond  ten 
da3rs  at  each  of  the  ports  of  losding  and  discharge ; 
and  the  Court  held  also,  that  a  breach,  averring  that 
the  plaintiff  did  not  pay  bl,  per  day  for  demumge, 
for  the  extra  delay  oeyond  ten  daya  at  the  port  of 
delay,  and  for  the  delay  at  B,  as  well  as  the  aemur- 
rage  for  ten  days'  delay  at  the  port  of  delivery,  was 
bad.     Stwinmn  v.  York,  2  Chit.  570. 

Where  a  charter-party  contained  a  proviso  '*  that 
the  ship  should  lie  at  N  Y  for  taking  on  board  her 
cargo,  and  at  L  for  delivering  the  same  twenty  run- 
ning days  in  the  whole,  if  not  sooner  diMbarged :" 
Held,  that  under  this  proviso,  the  ship  might'be  de- 
tained twenty  dsys  at  each  place.  Sujomton  v.  Yvrk^ 
2  Chit.  578. 

If  a  froighter  is  to  discharge  within  twelve  running 
day%  after  the  veasel's  arrival ;  and  be  is  prevented 
from  discharging  at  fint  by  reason  of  other  goods 
being  placed  above  his,  he  must,  when  that  obstruc- 
tion is  removed,  discharge  with  sll  reasonable  dili- 
gence ;  and  he  is  not,  as  matter  of  right,  eotitied  to 
the  whole  original  number  of  days  from  the  time 
when  he  is  able  to  commence  disehsrging.  JUMsrav. 
Hunt§r,  2  C.  &  P.  601,  s.  c.  1  M.  &  M.  63.  [Ten- 
tetdenj 
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The  cbiitarar  of  a  ship.  bsfiDg  anigMd  hia  c«fo 
to  F,  who  placed  it  in  dofondnnt's  handt  to  mU  it, 
tbe  dafeodant,  hy  an  agraemeot  which  stated  tboaa 
facta,  nodortook  to  pay  plaintiff,  the  owner  of  the 
ship,  freight  and  demarnge,  if  any  were  due,  and 
in  every  reapeot  to  put  biaaelf  in  the  place  of  the 
charterer. 

Fifty  ninning  daya  were  allowed  hy  the  charter- 
party  fot  loading  and  unloading,  and  ten  for  demnrt 
rage,  at  10/.  a  day.  Tbe  abip  having  occupied 
nioety-five  daya  in  loading  and  unloading,  several 
of  which  elapaed  after  the  date  of  the  defendant*! 
agieoneot :  Held,-  that  he  waa  liable  in  daoMgea  in 
napeot  of  demurrage  for  the  whole,  and  that  a  auffi- 
cient  conaideration  appeared  on  the  face  of  the  agrao- 
ineut  Bemon  v.  Hippinst  6  Law  J.  C*P«  64,  a.  c.  4 
Bing.  45d,  a.  c.  1  M.  &  P.S46,  a.c.  5  C.  &  P.  186; 

(I)   f  RCIOBT. 

A  charter-party,  whereby  the  ownera  of  a  ship 
let  her  to  freiglit  by  the  month,  for  auch  Ume  as  ahe 
ahonld  be  taken  up  in  peifonning  a  royage  from  L 
to  P,  the  ialand  of  G,  and  from  thence  back  to  L, 
on  the  terma  that  the  ownera  abould  receivoi  and  tfao 
freightera  aboold  load  and  unload  a  cargo  at  G,  at 
siieh  outward  and  homeward  voyage,  ia  to  be  con- 
•trued  to  mean  two  diatinct  voyagea  from  L  to  G, 
and  from  thence  back  to  L,  and  aot  aa  one  entire 
voyage ;  and  the  vesael  having  unloaded  a  cargo  at 
G  and  loaded  another,  but  on  her  return  to  L  with 
tbe  cargo  having  been  entirely  loot :  Held,  that  the 
ownera- were  entitled  to  freight  for  the  voyage  to  G. 
M*Krell  v.  Simond,  S  Chit.  666. 

H,  by  a  charter-party,  dated  tbe  latof  Mareh,  let 
to  J  a  abip  to  freight*  and  by  tbe  terms  of  the  char- 
ter-party, H  was  to  carry  an  outbound  caigo  of 
gooda  (not  prohibited  by  reatrain^  of  princea),  from 
L  to  C  in  A,  and  to  bring  back  from  thence  a  cargo 
for  Jt  J  paying  freight  for  the  name  -,  H  cleared  oaf 
on  the  SSnd  of  Match  from  L  with  a  caigo  of  aalt, 
and  on  the  ttd  of  May  following  arrived  at  Ct  where 
the  importation  of  Britiah  gooda  waa  prohibited,  by 
an  order  iaanad  the  let  of  March,  the  very  day  the 
eharter-party  waa  dated,  and  also  a  further  order 
prohibiting  Uie  exportation  of  gooda  to  £,  ao  that  H 
abould  unload  the  aalt  or  bring  back  a  cargo  of  rice  t 
Held,  that  H  could  not  recover  lor  freight  homeward^ 
if  it  could  be  eatablidied  in  evidence  that  he  knew 
of  the  prohibition  at  the  time  of  the  abip'a  clearance 
from  L.  The  fret  of  H  having  auch  knowledge  muat 
neccaaarily  depend  upon  the  circnmatancea  of  the 
case.    Ihikip  y,  Joua,  S  Chit  650. 

The  commander  of  a  veaael  entered  into  a  charter- 
party,  not  under  seal,  iii  hia  own  name,  in  which  it 
waa  stipulated,  that  certain  freight  ahould  be  paid, 
but  it  waa  not  aaid  to  whom.  Freight  waa  earned ; 
and  the  commander  gave  notice  to  the  charterer  not 
to  pay  it  to  tbe  owners  ;  but  he  afterwarda  did  pay 
the  freight  to  them :  tbe  Court  held,  that  the  com- 
mander could  not  maintain  an  action  againal  the 
charterer,  for  tbe  freight,  after  that  payment  Atkin- 
ton  ▼.  Cotesworth,  3  Law  J.  K.B.  104,  a.  c.  3  B.  & 
€.  647,  a.  c.  5  D.  &  R.  55f . 

llie  owner  baa  a  lien  on  the  goods  mentioned  in 
the  bills  of  lading,  to  tbe  extent  of  the  freight  atipu- 
Uitcd  for  iherein,  aa  a  aecuriiy  for  bis  freight  due  on 
the  charter-party.  Chrittit  v.  Ltwit,  !i  B.  Mo.  211, 
a.  c.  9  B.  &  B.  410.  • 


Whoro  the  datedaata,  intoMw  of  tbe  bUltof 
lading  of  a  cargo  wvackad  on  the  coaat  of  HoUaad* 
enterod  into  an  agreement  by  letter  with  the  plaia- 
tiffa,  who  olaimed  a  lien  on  the  proceeda  of  tlw  nl- 
va^  on  the  {>art  of  the  owner  and  cautain,  pre  vmim 
freight,  that  if  they  would  remove  all  dificoitiea  in 
leapect  of  thoae  olaima,  they  vroold  pay  a  oerlaia 
aum,  pre  rala  freight,  and  certain  other  annu :  Held, 
that  having  entered  intoaoah  agreement,  wiUi  arfeU 
kpowledge  of  all  the  circnmatancea  under  which  the 
Qharter-party  wa«  executed,  and  the  plaintiflb  bavins 
aaaented  to  the  tenna  of  the  letter,  and  per&naed 
their  part,  they  could  not  afUrwarda  refuae  to  per* 
form  their  undertaking,  upon  the  ground  that  the 
plaintifia  were  in  fact  only  agenta  for  the  owner  and 
captain,  and  that  their  claima  for  freight  were  only 
colourable.  The  Court  having  no  doubt  of  the  phda- 
tiff*a  right  to  recover,  refiiaed  to  turn  Ae  caae  into  a 
apeoial  verdict.  Tkomiou  v«  F^irUt,  8  TannL  S54» 
«•  c.  2  B.  Mo.  $97. 

A  ohsrter-par^  coBuanced  with  general  terma  of 
demise,  "  grsnted  and  to  freight  her ;"  but  by  the 
fubaequent  proviaiona,  the  owner  waa  to  have  the 
management  and  atoirage  of  the  caigo,  to  lomish 
the  crew,  and  peifoim  the  general  dntiea  of  the  abip : 
Held,  br  three  jodgea,  (Dallaa,  C.  J.  dittrntimtU,) 
that  he  had  not  parted  with  poaaeaaion  of  the  veesel, 
and  that  the  mere  ciicumatance  of  hia  bavinc  onterad 
into  aa  agreepnent  with  the  charterer,  towiing  the 
mode  in  which  he  ahould  be  paid  for  firaisbt,  did  aoC 
divest  him  of  the  lien  on  the  cargo  for  fraight,  aa4 
it  made  no  difference  that  he  had  deliveiad  the  hems 
ward  cargo,  and  received  the  freight  d«e  opoa  the 
billa  of  lading,  which  waa  different  frooa  that  dna 
upon  the  charter-party.  Chriui§  v,  LiwU,  5  B.  M& 
SU,a.c.  SB.&B.  410. 

The  Court  will  not  entertain  a  bill  by  «  abip- 
owner  againat  a  freighter  for  an  account  of  what  ia 
due  in  reapect  of  freight,  thoogli  the  charter-party 
expressed  that  the  freight  waa  to  be  paid  according 
to  (be  quantity  of  the  cargo,  and  it  waa  charged,  that 
in  the  bill  of  lading  that  quantity  waa  atated  oatrnly. 
Long  V.  Y0w$g,  S  Law  J.  Chano.  139. 

(K)  Bill  OP  Ladimo. 

The  conaignee  not  being  prepared  to  receive  a 
cargo,  and  the  ahip-ownera  being  deairoua  to  onlead 
the  aame  and  enter  it  with  the  Ezciae,  enter  it  ao 
erroneoualy  that  it  ia  aeiaed :  Held*  that  the  ahip- 
ownera  are  not  liable  to  the  consigneeo  for  the  non- 
delivery of  the  cargo,  aa  the  bill  of  lading  did  not 
deacribe  it  with  auflkient  accuracy.  S&rweU  v. 
Shophck,  t  Chit.  397. 

It  is  the  duty  of  the  master  of  a  abip,  who  baa 
given  a  receipt  for  goods,  never  to  sign  a  bill  of  la- 
aing  until  he  ia  repoeaeaaed  of  that  receipt.  7%«ap- 
ton  V.  Trail,  S  C.  &  P.  334.  [Abbott] 

Where,  by  the  bills  of  lading,  gooda  were  to  be 
delivered  to  tbe  defendant,  and  the  '*m«I  proecetft" 
paid  to  tbe  plaintiff  or  to  his  aasigus :  Held,  that  the 
"  net  proued$  "  waa  the  amount  which  remained  afier 
paying  the  freight  and  other  charges.  7\oaipieii  v. 
Adam,  5  B.  Mo.  280,  s.  c.  <  B.  £c  B.  450. 

Where  wines  were  shipped  on  board  a  vesael,  and 
auatained  damsgo  by  leakage,  (the  bill  of  lading 
containing,  besides  tbe  usual  clauaea,  theae  worda, 
" contents  unknown  and  free  of  leakage;") — ^in  ao 
action  agaioat  the  owner  for  the  damage,  it  waa  M 
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to  tiae  jOTy  to  ti^,  irh«tb«r  or  npt  tbe  leaVigo  htd 
been  occasioned  by  tbe  negligence  of  the  defendnot. 
and  tbey  gATO  a  verdibt  for  tbe  pUintiff:  Tbe  Court 
Mfoeod  to  tet  it  asidei  or  grant  a  new  trial.  Straham 
«.  Jf'Q«M%  6  Law  J.  C.P.  4. 

Tbe  bareting  of  a  pipe  eonneeted  witb  tbe  boiler 
of  aoteam-Teaiel,  in  conaequence  of  its  baving  been 
6Hed  witb  water  several  boom  before  tbe  time  of  tbe 
▼essel's  sailing,  and  of  tbe  action  of  frost  apon  it,  is 
not  witbin  tbe  ezoeptions  of  a  bill  of  lading ;  but  tbe 
owners  are  liable  for  damage  ooeaaioned  tliereby  to 
tbe  cargo.  Siardet  ▼.  Hail,  6  Law  J.  C.P,  137,  a.  o. 
4  Bing.  607,  s.  e.  1  M.  &  P.  561. 

(L)  Losses  and  Injuries. 

(a)  To  other  Vetselt* 

It  is  a  rale  in  narigating  yeBuds,  tbat  tbe  sbip 
sailing  before  tbe  wind  must  give  way  to  one  tbat 
goes  l)y  it.  Wbere,  tbesefiore,  in  an  action  on  tbe 
case  for  running  down  tbe  plaanti6rs  brig,  it  was 
proved  tbat  tbe  defendants'  ressel  was  sailing  before 
the  wind  at  the  time  of  the  accident,  which  happened 
at  night,  and  that  she  had  her  smddtn^-sails  set  in 
the  Channel :  the  Court  granted  a  new  trial,  in  order 
to  ascertain  whether  it  was  tbe  custom  to  carry  such 
sails;  or  whether,  under  the  circumstances,  tbe 
master  of  the  defendants'  vessel  bad  kept  a  proper 
look  out, — it  being  his  duty  to  have  made  way  for 
the  plaintiff's  brig,  whioh  sugbc  have  been  done  by 
a  slight  alteration  of  tbe  rudder  of  tho  defendants' 
vessel.    Jomnon  y.  Drirnkmld,  5  Law  J.  C.P.  SO. 

The  ndesfor  fiziag  or  apportioning  the  loss  oeca* 
sioned  by  two  ships  running  foul  of  each  other^  are 
as  follows  :^-*lit.  It  may  happen  without  blame  bsiag 
impotable  to  either  party,  as  where  the  loss  is  oec»* 
sioned  by  a  storm,  or  any  other  w  mi^cr.  In  tbat 
case  the  misfortune  most  be  borne  by  the  party  on 
whom  it  happens  to  light,  the  other  not  being  re- 
sponsible to  him  in  any  degree ;  2dly,  a  misfortune 
ofthis  ktndmay  arise  where  both  partiea  are  to  blame, 
where  there  has  been  a  want  of  due  diligence  or  of 
skill  on  both  sides ;  in  such  a  case  the  rule  of  law  is, 
that  the  loss  must  bo  apportioned  between  them; 
fldly,  it  BBay  happen  by  the  misconduct  of  the  suf- 
foring  party  only,  and  then  tbe  rule  is,  tbat  tbe  suf* 
forer  must  bear  his  own  burden  ;  4th,  it  may  have 
been  the  fiiult  of  the  ship  which  run  the  other  down, 
and  in  this  case  the  injured  party  would  be  entitled 
to  an  entire  compensation  from  the  other.  Wcodnp, 
seDods.  8S. 

The  harpoons,  Isaees,  lines,  and  other  fishing 
stores  of  a  whals  ship  ars  not  protected  by  the  63 
ijieo.  3,  c.  159 ;  but  as  "  appurtenances  "  of  the  ship, 
are  liable,  up  to  their  full  amount,  as  well  aa  the  ship 
benelf,  towards  satisfaction  for  any  damage  done  by 
tbat  wbale-sbip  to  any  other  ship.  GaU  v.  Laurie, 
4  Law  J.  K.B.  149,  s.  c.  5  B.  &  B.  157,  s.  c.  7  D.  & 
R.711  :  1.  p.  Dundee,  1  Hsg.  109. 

(6)  Average, 

General  average  is  always  to  be  made  according 
to  tbe  laws  of  the  country  in  which  tbe  port  of  de- 
livery is  situated,  although  it  is  made  on  things 
which  would  not  be  the  inbject  of  general  arerage 
by  the  laws  of  Great  Brititn.  Simonds  v.  Loder,  3 
l^w  J.  K.B.  159,  8.  c.  2  B.  &  C.  805,  s.  c.  4  D.  & 
11.375. 

Provisions  and  stores  furnished  for  tho  use  of 


sonviots,  ore  not  liable  to  ooatribute  to  general 
average,  although  the  ship  wss  chartered  for  the 
conveyance  of  tbe  convicts  from  this  country  to  New 
South  Wales.  Bromt  v.  Stapletan,  5  Law  J.  C.P- 
If  1,  s.  c.  4  Biiw.  119. 

The  owner  ota  British  ship  may  avail  himself  of 
a  statement  of  average  made  at  the  port  of  delivery 
in  a  foreign  country,  according  to  tbe  law  thereof, 
so  as  to  charge  a  British  freighter  of  goods,  under  a 
charter  made  in  Britain,  vritb  the  eipenses  of  toagei 
•nd  jnromMiont  for  the  seamen,  incurred  during  the 
necesssiT  detention  of  the  ship  at  an  intennediato 
port,  although  by  the  law  of  this  country  such  ex* 
penses  would  not  be  recoverable  as  arerage.  Dal- 
glith  V.  Davidton,  5  D.  &  R.  6. 

The  cases  of  average  in  equity  rest  upon  the  same 
principle  as  contribution ;  there  is  no  express  con- 
Uact,  but  equity  distributes  the  loss  equally.  Stir- 
ling V.  Faretter,  3  Bligb,  590. 

On  tbe  prisage  of  winea,  it  is  immaterial  whose 
wines  are  taken,  all  must  contribute  equally.  So  it 
is  where  goods  are  thrown  overboard  for  the  safety 
of  the  sbip,  the  owners  of  the  goods  sared  by  tbst 
act  must  contribute  proportionably  to  the  loss.  Stir* 
ling  V.  Faretter,  3  BUgh,  590. 

(M)  Ship  Brokers. 

Ship  brokers  are  not  within  the  meaning  of  the 
statutes  relating  to  the  admission  and  regulation  of 
brokers  by  the  mayor  and  aldermen  of  London. 
Gibbane  v.  RuU,  5  Law  J.  C.P.  176,  s.  c.  4  Bing. 
301. 

Rate  of  brokerage  upon  the  ssle  of  prise  goods 
generally. 

Tbe  same  commission  allowed  to  a  broker,  under 
the  particular  circumstances  of  the  case,  upon  the 
sale  of  prise  'goods  under  the  direction  of  toe  Esst 
India  Company.,   Harregaard,  1  Hag.  it. 

Where  ship  iNokers  employed  a  stevedore,  to 
whom  they  paid  far  leas  than  tbe  amount  they 
charged  tbe  ship-owners,  of  which  fact  the  ship- 
owners were  cognizant, — it  was  holden,  tbat  such 
stevedore  could  not  maintain  an  notion  against  tho 
broken  for  the  larger  sums  received  by  them  ss 
money  had  and  received  to  his  use.  Wilean  v. 
Cohen,  «  C.  &  P.  363.  [Gaselee] 


SIMONY. 


Tbe  Eeclesisatical  Court  has  jarisdietion  over 
questions  of  simony.  Doihie  v.  Mastert,  fl  Pliill.  171. 

Tbe  incumbent  of  a  laving  was  nflMcted  with  a 
mortal  disease,  so  tbst  he  was  in  extreme  dangar» 
and  his  life  was  thereby  despsired  of.  Tbe  owner 
of  the  rectory  contracted  for  the  sale  of  tho  next 
presentation  for  a  sum  of  money  on  the  day  of  tho 
oeath  of  tbe  incumbent.  Both  the  seller  and  the 
purchaser  knew  of  the  stste  of  health  of  the  incum- 
bent, and  believed  that  he  could  not  long  live.  Tho 
clerk  presented  had  no  such  knowledge :  The  Court 
held,  tbat  it  waa  a  simoniacal  contract,  and  therefore 
void.  For  v.  Bishop  rf  Chester, «  Law  J.  K.B.  109, 
s.  c.  2  B.  &  C.  635,  s.  c.  4  D.  &  B.  93. 

A  bond  recited  that  tbe  patron  of  a  rectory  had, 
by  an  instrument  of  tlie  same  date,  presented  an  in* 
cumbeot,  and  that  lie  had  agreed  to  resign,  upon 
request  bf  tbe  patron,  or  tbe  owners  of  the  advowaoa 
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for  the  time  being,  for  the  purpose  of  enabliDg  him 
or  tbem  to  preeent  one  of  the  two  youoger  1»t>thers 
of  the  pmtroo,  when  capable  of  holding. 

Held»  (reversing  the  judgment  of  the  Court  of 
King's  Bench  and  Exchequer  Chamber,)  that  anch 
a  bond  is  simoniacal  and  void,  on  the  ground  that 
such  an  agpreement  ia  a  benefit  to  the  patron,  and 
contrary  to  the  statute  31  Elis.  c.  6,  and,  tembU,  the 
common  law. 

Held  also,  that  from  the  reciuls  of  such  a  bond, 
it  must  be  intended  that  such  presentation  waa  made 
in  consideration  of  the  agreement  to  resign,  and 
that  it  ia  not  neoeasary  to  allege  that  fact  in  plead- 
ing. Fieteher  t.  Lord  Sondn,  1  Bligh,  N.S.  144. 
[But  see  Sut  7  &  8  Geo.  4,  c  f5.] 


SINKING  FUND. 
[See  Stock.] 


SIX  CLERKS. 

The  signature  of  the  six  clerks,  is  merely  a  cer- 
tificate that  the  original  papers  were  filed,  ana  not  an 
undertaking  as  to  the  correctness  of  office  copies. 
Brown*  ▼.  Bernard,  1  Jac.  57. 


SLANDER. 
[See  Libel.] 

(A)  Action  for,  when  maintainable. 

(B)  Slander  of  Title. 

(C)  Pleadings. 

(D)  Evidence. 

(E)  Damages. 


(A)  AcnON  FOR,  WHEN  MAINTAINABLE. 

An  action  cannot  be  maintained  for  theae  words, 
«« be  has  defrauded  a  nsealman  of  a  roan  horse/' 
without  special  damage.  Ridtard$ou  t.  AiUn,  t 
Chit.  657. 

Where  in  an  action  of  slander,  the  plaiotiiT  de- 
clared that  he  was  a  farmer  and  vender  of  com,  and 
alleged  that  the  defendant  said  of  him  '*  that  he 
waa  a  rogue  and  awindling  rascal,  and  that  he  had 
delivered  to  the  defendant  100  bushels  of  oats, 
worse  by  sixpence  a  bushel  than  he  bargained  for:" 
Held,  that  theae  worda  were  actionable,  witlioot 
pioof  of  special  damage,  as  they  imputed  fraud  to 
the  plaintiflT  in.  his  business  ot  a  vender  of  com. 
Thamui  v.  Jaehon,  3  Law  J.  C.P.  I8f ,  s.c.5  Bing. 
104. 

To  say  of  a  man  '*  I  think  that  the  present  busi- 
ness (meaning  the  death  of  his  housekeeper)  ought 
to  have  the  most  rig^d  inquiry,  for  be  murdered  hia 
wife ;  that  is,  he  gave  her  improper  medicines  which 
were  the  cause  of  her  death,"  ia  actionable  without 
proof  of  special  damage.  Ford  v.  Primrou,  3  Law 
J.  K.B.  40,  a.  c.  5  D.  &  R.  «87. 

Words  imputing  insolvency  to  a  person  who  car- 
ries on  any  business  in  which  credit  is  of  value,  are 
actionable,  though  that  person  is  not  a  trader,  nor 
at  all  subject  to  the  bankrupt  laws.     Wkittahmr  v. 


BradUy,  4  Law  J.  K.B.  1«5, 1.0. 7  D.  &  R.  649; 
s.  e.  as  WhiUingtom  v.  GMviii,  5  B.  ft  C.  180. 

Where  the  defendant  said,  "  The  plaintiff  ia  a 
rascal,  and  has  cheated nSeoot of  lOOl." ;  and,  ia  ike 
declaration,  it  was  stated,  that  the  woide  were 
spoken  of  the  plaintiff  in  hia  ehaiaeter  of  an  aoe- 
tioneer  and  appraiser,  and  with  an  intent  to 
injure  bim  as  such  :  Held  sufficient  after  verdict, 
althoogh  it  waa  objected  that  the  worda,  as 
proved,  were  not  actionable  in  themselves,  aad  were 
not  sufficiently  stated  in  the  declaration  to  have 
been  spoken  of  the  plaintiff  in  the  way  of  bis  tiadsu 
Bryant  v.  Lotion,  4  Law  J.  C.P.  149. 

"  Mr.  H.'s  oath  ought  not  to  be  taken,  for  he  have 
been  a  forsworn  man,  and  I  can  bring  people  to 
prove  it ;  and  them  that  know  him  will  not  set  on  a 
jury  with  him  " :  Held  to  be  not  actionable,  nnleas 
it  appears  thst  the  words  wen  spoken  with  inference 
to  some  provious  conduct  of  the  plaintiff  as  a  jury- 
man, or  to  some  catb  taken  by  him  in  a  judicial 
proceeding ;  and,  for  want  of  an  averment  that  they 
were  so  spoken,  judgment  arreated.  Hall  v.  Woadon, 
4  Law  J.  K.B.  204,  a.  c.  8  D.  &  R.  140. 

An  infant,  for  his  own  benefit,  may  cany  on  tmde 
and  business,  and,  by  hie  praeAAn  amy,  may  main* 
tain  an  action  for  alanderoua  words  in  respect  of 
such  trade  and  business.  Wild  v.  Tomldnmn,  5  Law 
J.  K.B.  f  65. 

A  conversation  between  the  underwaberiff  and  an 
officer,  concerning  A  B,  whom  the  former  was  about 
to  appoint  as  officer  alao,  is  confidential,  and  entitled 
to  the  same  protection  as  commonicationa  relative 
to  the  character  of  servanta,  and  therefore  words 
spoken  under  such  circumstances  are  not  actionable 
in  the  absence  of  special  damage.  On  the  question 
of  mslice,  any  fact  which  tends  to  shew  that  the 
defendant  apoke  bondjido,  ia  admissible,  even  under 
the  general  iaaue.  Sisii  v.  Kinder,  I  C.  &  P.  979. 
[Best] 

Malice  ia  the  gist  of  the  action  for  slander;  but 
is  of  two  kinds — malice  in  fact,  and  aaalice  in  law : 
the  former  •denoting  ill-will  againat  a  person;  the 
latter'  meaning  a  wrongful  act,  done  intentionally, 
without  just  cause  or  excuse.  In  common  actions 
for  alander,  malice  in  law  is  to  be  infierred  from  the 
aet  of  uttering  or  otherwise  publishing  the  slander, 
that  being  a  wrongful  act,  intentionally  done,  with- 
out juat  cause  or  excuse :  but  in  actions  for  slander, 
primd  faeU  excuaable  on  account  of  the  caoae  or 
occasion  of  the  publishing  it,  aa  in  privileged  com* 
munications  respecting  a  servant's  character,  to  a 
party  requesting  information,  malice  in  fact  most  be 
proved.  Therefore  in  an  action  for  alander  of  the 
plaintiffs,  in  their  tnde  as  banken,  it  being  proved 
thst  J  W  met  the  defendant,  and  aaid,  '*  I  hear,  you 
say  Bromage  &  Sneath*s  (the  plaintiib')  bank,  at 
Monmonth,  baa  stopped:  Is  it  true  1 "' — that  defen- 
dant answered,  "  Yes,  it  is  ;  I  waa  told  so ;  it  was 
so  reponed  at  Crickhowell,  and  nobody  would  take 
their  bills  ;  and  I  came  to  town  in  consequence  of 
it  myself :  and  that  G  B  had  told  the  defendant 
"  there  was  a  run  on  the  plaiatiffa'  bank  at  Mon- 
mouth": It  was  held,  on  motion  for  a  new  trial, 
tliat  the  judge  ought,  firat,  to  have  left  it  as  a  ques- 
tion to  toe  jury,  whether  the  defendant  understood 
J  W  ss  aaking  for  information,  and  whether  he  had 
uttered  the  words  merely  aa  honeat  advice  to  J  W 
to  regulate  hie  conduct  by  accordingly;  and  if  they 
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w«TO  of  opinion  for  the  defendant  on  that  question, 
(which  would  make  the  case  one  of  pririleged  com- 
Bunication,  and  not  of  common  slander,) — then, 
secondly,  whether  the  defendant,  in  so  doing,  was 
guilty  of  any  malice  in  fact  Bromage  v.  Prosser,  S 
Law  J.  K.B.  203,  s.  c.  4  B.  &  C.  247,  s.  c.  6  D.  & 
R.  296,  s.  0.  1  C.  &  P.  475,  s.  c.  673. 

The  defendant  obtained  a  warrant  to  search  the 
bonse  of  the  plaintiff  for  goods  of  the  defendant 
saspected  to  hare  been  stolen  by  the  plaintiff.  He 
accompanied  the  officer  to  execute  the  warrant ;  and 
in  accompaujriog  him,  told  the  officer  that  the  plain- 
tiff HAD  robbed  him  :  It  was  held,  that  this  was  not 
a  pririleged  communication  j  inasmuch  as  the  speak- 
ing of  the  words  was  no  part  of  the  defendant's 
business  when  he  accompanied  the  officer.  Dan" 
eatter  v.  Hewton,  6  Law  J.  K.B.  311,  s.  o.  2  M.  & 
B.  176. 

(B)  Of  Title. 

[See  Variance.] 

The  attorney  of  a  party  claiming  title  to  preniises 
put  up  for  sale,  is  not  liable  to  an  action  for  slander 
of  title,  if  he  bond  fide,  thoagh  without  authority, 
makes  such  objection  to  the  seller's  title,  as  bis 
principal  would  hare  been  authorised  in  making. 
Wattim  T.  RBynolflSt  1  M.  &  M.  1.  [Littledale] 

(C)  Pleadings. 

A  eoant  in  a  declaration,  in  case  for  slander,  that 
the  defendants  did  maliciously  impoi€  the  crime  ef 
felony  on  the  plaintiff,  by  mesns  whereof  he  sustained 
a  damage,  is  good  m  law.  Blitard  ▼.  Kelly  t  %  Law 
J.  K.B.  6,  s.  c.  2  B.  &  C.  283,  s.  c.  3  D.  &  R.  519. 

Where,  in  an  action  for  defamation,  a  rule  for  a 
new  trial  was  made  mbsolute,  and  the  plaintiff  had 
leare  to  amend  one  of  the  counts  of  the  declaration, 
in  order  that  the  words  laid  therein  might  correspond 
with  those  proved  at  the  trial,  the  Court  allowed  a 
new  count  to  be  added,  to  arriTe  at  the  justice  of 
the  case,  in  order  to  try  the  merits  on  the  second 
trial.     Wyatt  v.  Caeke,  S  Law  J.  C.P.  207. 

In  the  inducement,  in  a  declaration  for  slsnder,  it 
was  stated,  that  the  plaintiff  was  treasurer  and  col- 
lector of  certain  tolls,  and  that  the  defendant  spoke 
of  and  concerning  him,  as  such  treasurer  and 
collector,  certain  words — thereby  meaning,  that  the 
plaintiff,  aa  such  treasurer  and  collector,  had  been 
guilty  of  the  act  imputed  to  him.  In  every  count, 
Siere  was  an  innuendo  applying  the  words  to  him  as 
oollector.  At  the  trial,  the  plaintiff  proved  that  he 
was  treasurer,  but  not  that  be  was  collector:  The 
Court  held,  that  it  was  a  fatal  variance.  Sellert  v. 
TUl,  4  Law  J.  K.B.  27,  a.  c.  4  B.  &  C.  655,  a.  c.  7 
D.&R.121. 

"Where  a  defendant  pleaded  a  justification  to  an 
action  for  slandering  the  plaintiff,  as  a  Justice  of  the 
Peace,  of  pocketing  fines  of  prisoners  who  had  been 
convicted  by  the  plaintiff:  Held,  insufficient,  be- 
cause it  did  not  state  the  names  of  the  parties  con- 
victed, and  of  whom  the  fines  had  been  received. 
Neteman  v.  Bailey,  2  Chit  665. 

(D)  Evidence. 

Evidence  in  an  action  for  slander,  not  pertinent 
to  the  matter  in  issue,  is  not  admissible.  Boldron  ▼. 
Widdawt,  1  C.  &  P.  65.  [Abbott] 

When  affirmative  pleas  of  justification  are  put  on 


the  record  with  the  general  issue,  the  plaintiff  may, 
if  he  pleases,  not  only  prove  the  facts  of  the  decla- 
ration, but  may,  before  the  defendant's  case  is  gone 
into,  go  into  any  evidence  which  tends  to  destroy 
the  effect  of  the  justifications,  by  way  of  anticipating 
the  defence,  or,  if  he  choose,  content  himself  with 

{iroving  the  fact  on  the  general  issue,  and  then  stop, 
eaving  the  defendant  to  make  out  his  justification 
as  he  can,  and  afterwards  go  into  evidence  in  reply 
as  to  the  justifications ; — but  if  he  adopts  the  latter 
course,  he  is  restricted  to  such  evidence  as  goes  ex- 
actly to  answer  the  case  proved  by  the  defendant. 
Pierpont  v.  Shaplaud,  1  C  &  P.  447.  [Littledale] 

In  slander,  for  imputing  felony,  evidence  of 
general  good  character  is  not  admissible.  Cornwall 
r  Richardson,  1  R.  &  M.  305.  [Abbott] 

In  an  action  for  alander,  charging  a  baker  with 
using  adulterated  flour,  the  declaration  averred, 
that  several  persons,  naming  them,  had  ceased  to 
buy  the  bread  on  that  ground ;  Held,  that  the  cus- 
tomers must  be  called,  and  that  what  was  said  to  a 
person  who  kept  a  shop  at  which  the  bread  was  sold, 
could  not  be  received  as  evidence.  Tilk  v.  Panont, 
2  C.  &  P.  201.  [Best] 

In  an  action  for  alander,  the  averments,  by  way 
of  inducement,  that  the  plaintiff  had  contracted 
to  buy  of  one  R  B  on  credit,  and,  by  way  of  special 
damage,  thatR  B  refused  to  deliver  the  goods  con- 
tracted for,  unless  the  plaintiff  would  procure  due 
and  proper  securities  for  the  punctual  payment 
thereof;  and  that  the  plaintiff  was  forced  ana  obliged 
to  procure,  for  the  payment  &c.  certain  good  and 
responsible  persons,  are  sufficiently  sustained  by 
proof,  that  R  B,  with  the  knowledge  of  the  plain- 
tiff, made  the  contract  merely  as  an  agent,  and  that 
certain  persons  passed  their  word  for  the  psyment 
for  the  goods  before  the  delivery  thereof  could  be 
obtained.     Wild  v.  Tomhinson,  5  Uw  J.  K.B.  265. 

In  actions  for  words,  not  actionable  in  themselves, 
evidence  of  their  truth  maybe  given  under  the  gene- 
ral issue,  to  disprove  malice.  Watton  v.  Reynolds, 
1  M.  &  M.  1.  (LitUedale] 

In  a  defamation  auit,  if  there  be  a  variance  as  to 
the  testimony  of  the  witnesses,  two  affirmative  wit- 
nesses will  be  preferred  to  several  negative  witnesses. 
Tocker  v.  Ayre,  3  Phill.  539. 

A  declaration  charged  the  speaking  of  the  follow- 
ing worda — **  I  will  do  my  best  to  transport  him, 
AS  he  has  been  working  for  me  some  time,  and  has 
been  robbing  me  all  the  while."  The  words 
proved  to  have  been  spoken  were— >"  He  has  worked 
for  me  some  time ;  and  has  been  contindally  rob- 
bing me."  It  wss  held,  that  this  was  no  variance. 
Dancaster  v.  Hewson,  6  Law  J.  K.B.  311,  s.  c  2  M. 
&  R.  176. 

In  an  action  for  slander,  the  declaration  stated, 
that  the  defendant  ssid  of  the  plaintiff  to  a  person 
who  was  in  the  habit  of  supplying  him  with  goods, 
*'  'Ware  hawk  ;  you  must  take  care  of  yourself 
there ;  mind  what  you  are  about ;"  and  the  words 
proved  to  have  been  spoken  were,  "  'Ware  hawk ; 
mind  what  you  are  about :"  Held,  that  aufficient 
was  proved  to  support  the  action.  Orpteood  v. 
Barkes,  5  Law  J.  C.P.  167,  s.  c.  4  Bing.  261. 

An  allegation  in  a  declaration  in  slander,  which 
states  that  "  by  reason  of  the  promises,  divers  per- 
sons, to  wit,"  &c.«  "  who  would  otherwise  have  ro' 
tdfmd  and  employed  the  plaintiff,  wholly  declined 
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and  refuted  bo  to  do/'  is  not  supported  by  eridence 
which  shews  that  other  persons  would  btve  recom- 
mended the  plaintiff,  and  that  the  persona  named  in 
the  declaration  would  have  employed  him  on  such 
recommendation.  Sterry  v.  Foreman ,  S  C.  &  P.  59t« 
[Best] 

(E)  Damages. 

An  attorney  brought  an  action  for  deftimation. 
The  defendant  suffend  judgment  by  default  At 
the  *ezectttion  of  the  writ  of  inquiry,  counsel  at* 
tended  for  both  parties,  but  no  oTidence  was  given. 
The  jury  gave  a  verdict  for  40/. — The  Court  would 
not  set  aside  the  inquiry  on  the  ground  of  excessive 
damages.  Triffp  v.  Thomatt  3  Law  J.  K.B.  4S,  s.  c 
S  B.  &  C.  427,  s.  c.  1  C.  &  P.  477,  s.  o.  5  D.  &  R. 
ir76. 


SLAVE-TRADR 

Slave-tradiqg  is  sot  a  crime  by  the  imiverMl  kw 

of  nations* 

It  is  not  piracy  to  trade  in  slaves^  Le  Louis,  t 
Dods.  S46— 8.  [But  see  5  Geo.  4,  c.  113.] 

The  sentence  of  a  Vice-admiraliy  Court,  condemn« 
ing  a  French  ship  for  being  employed  in  the  slave- 
trade,  and  forcibly  resisting  the  search  of  the  king's 
cruizers,  reversed.    L*  Lnuit,  Fgrut,  2  Dods.  210. 

Flag-officer  entitled  to  share  of  bounty  given  for 
seizure  of  slaves.   Doioro,  CarbonntU,  2  Dods.  413. 

On  a  sentence  of  condemnation  of  a  Spanish  ship 
engaged  in  the  slave-trade,  on  the  12th  of  February, 
1818,  at  Sierra  Lsone,  restitotion  deoread  on  appeal. 
San  Juan,  1  Hag.  266. 

A  slave,  having  escaped  from  a  land  of  slavery, 
is  free  the  moment  be  ia  on  board  a  British  man  of 
war. 

A  British  subjeot  bad  slaves  on*a  plantation  in 
Florida,  where  alavery  was  reoogniaed  by  the  Spa* 
nisb  laws.  A  war  broke  oni  between  England  and 
Spain.  A  proclamation  was  issued  by  the  Com- 
mander-in-chief, off  America,  that  all  persons  would 
be  received  by  him,  who  might  wish  to  go  into  the 
army  or  navy  of  England,  or  to  settle  in  Englisb 
colonies.  A  number  of  slaves  escaped  from  that 
plantation,  and  were  received  on  board  a  ship  in  the 
British  squadron :  The  Court  held,  that  an  actios 
could  not  be  maintained  for  the  value  of  the  slavea. 
Forbn  v.  Sir  A,  J.  Cifekrane,  2  Law  J.  K.B«  67,  a.  o. 
2  B.  &  C.  448,  a.  o.  3  D.&  R.  679. 


SMUGGLING. 

Qiuvrt— Whetber  smuggling  Bandana  silk-band- 
kerchiefs,  is  an  offence  within  the  meaning  of  4$ 
Geo.  3,  c.  12,  and  3  Geo.  4,  c.  110,  subjecting  tlie 
party  to  be  aent  to  serve  in  the  navy.  Ret  v.  Mogirt, 
3D.&R.607. 

An  information  on  the  45  Geo.  3,  c.  121,  for 
amuggJing,  after  atating  the  offence  so  aa  to  bring 
it  within  the  atatute,  alleged  that  the  aaid  veasel 
or  boat  then  having  on  lx>ard  foreign  apirits,  by 
reason  thereof  the  spirits  and  vessel  became  forfeited 
aocordinr  to  the  form  of  the  atatute  in  that  caae 
made  and  provided — further  stated,  that  the  defen- 
clant  being  found  on  board  the  aaid  vessel,  charged. 


that  thereby  be  had  for  the  sum  of,  he, ;  the  Com- 
missioners of  Castoms  having,  by  virtue  of  the  aaid 
statute  elected  to  sue  for  the  treble  value  of  the  said 
goods  instead  of  the  penalty :  Held,  on  motion  in 
arrest  of  judgment,  tbat  the  information  was  good, 
the  offence  being  clearly  and  plainly  aet  out  on  the 
record.  Attorney  General  v.  Rattenbury,  9  Prioe,  397. 

The  Court  quaahed  a  conviction  on  the  acts  against 
smuggling,  because  it  did  not  set  forth  in  express 
terms,  that  it  was  proved  on  oath  before  the  justice, 
that  the  person  **  was  carrying  and  conveying"  tbe 
brandy  liable  to  forfeiture.  £f  parte  Atdridge,  2  B. 
&  C.  600,  s.  o.  4  D.  &  R.  83. 

Where  a  conviction  stated,  <*  C  H  was  coo4ricted 
of  having  been  found  on  board  a  vessel  subject  to 
forfeiture,  for  hovering  within  tbe  limits  of  a  port  of 
this  kingdom,  having  certain  contraband  goods  on 
board:"  Held,  that  this  wssbad,  first,  for  that  it 
should  have  been  stated  that  the  vessel  was  hovering 
without  lawful  etcuse ;  secondly,  for^  that  C  H 
abonld  have  been  described  as  a  Britiah  subject 
Eat  pane  Hawkhu,  2  B.  &  C«  31,  s.  c.  3  D.  ft  R.«)9. 

By  the  6  Geo.  4,  c.  108,  a.  3,  it  waaenactsd,  dial 
veaaels  of  a  certain  description  found  "  in  any  part  of 
the  British  or  Irish  channels,  or  elsewhere  on  the 
high  sees,  within  100  leagues  of  the  oosata  of  the 
United  Kingdom,"  having"  in  any  manner  attached 
thereto"  caaks  of  certain  dimensions,  "  of  the  sort 
or  description  used,  or  intended  to  be  used,  or  fit  or 
adapted  for  tbe  amuggling  of  apirita,  (unless  soeh 
cssks  are  really  necessary  for  tbe  nae  of  such  vaassl, 
or  a  part  of  her  cargo,  and  included  in  the  regolar 
official  documentaof  such  vessiel,)"  the  casks,  Tesvel, 
Aco.,  shall  be  forfeited.  By  a.  49,  certain  pemna 
found  to  have  been  on  board  soeh  vessels,  liable  to 
forfeitnie,  are  aubjeoted  to  certain  poniafamenta.  A 
oonvietion  atated  that  A  B  wan  convieled  of  having 
been  found  on  board  a  vessel  liable  to  forfoitwn ; 
'*  for  that  it  waa  found  in  tbe  Britiah  ofaannel,  having 
ID  a  certain  manner  attached  thereto,  divess,  to  wit, 
twenty  caaka  (of  the  dimenaiona  mentioDed  in  a.  3), 
and  of  the  sort  or  deseriptiott  naed,  or  intended  to 
be  naed,  for  the  amuggling  of  apirita,  tbe  aaid  easks 
not  being  really  neoeaaaij  for  tbe  nae  of  the  vaaaal, 
and  included  in  the  regular  official  docnmenta  of  the 
veaael :"  Held,  firat,  that  the  vessel  being  foand  in 
the  British  Channel,  it  was  not  nocosnaty  to  allege 
that  she  wsa  within  lOOleagneaof  tbe  eoaat ;  aecondly. 
that  the  atatementa  that  the  caaka  "  in  a  oartain  nan«> 
ner"  attached  to  the  veaael  waa  auflleieiit ;  thirdlr, 
that  it  waa  not  neeeaaaiy  to  negativa  that  llM  caaka 
were  part  of  tha  cargo,  the  cooviotMn  atating  that 
they  were  not  included  in  tbe  offiblal  docasnentaof 
the  veasel;  fourthly,  that  tbe  allegaiion,-tfaat  tbe 
caaks  were  "  of  the  sort  or  description  naed«  or  i^ 
tended  to  be  used,  for  the  amuggling  of  spirftt,"  be- 
ing in  the  alteniative,  wka  bad.  &  porta  Faia^  5 
B.  &  C.  261. 

A  conviction  imder  11  Geo.  1,  c  30,  «.1€^  for 
knowingly  harbouring,  keeping,  and  ooneeding 
smogglcd  spirita,  is  not  anpportod  by  evidence  ei 
finding  the  amugeled  apirita  conoaalsd  in  tbe  booae 
of  the  party  convicted,  unleas  be  was  present  at  tbe 
time  or  finaing,  or  some  other  direct  proof  ha  f^^va. 
of  a  guilty  knowledge.  Ex  parte  Rmuley,  3  D*  & 
R.d72. 
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SODOMY. 

A  chuge  of  making  oreitnret  to  oommit  aodomy, 
is  not  in  iofamoua  crime  witbia  tbo  4  Geo.  4,  c.  54» 
M  that  act  only  applies  to  crimes  which  incapacitate 
a  man  firom  being  a  witness.  Rex  ▼*  HickmoH,  t  R. 
U  M.  C.C.B.  34. 

An  indictment  on  the  4  Geo.  4,  c.  54,  for  accusing 
A  B  with  baring  ooomiitted  the  detestable  crime^ 
&c.  cannot  be  supported  if  it  state  that  the  prisoner 
threatened  to  prosecate,  &c« ;  the  word  in  the  act 
being  oectue*  cut  if  the  indictment  use  the  word 
accuUp  and  the  eridenee  prore  a  threat  to  protteute, 
it  ia  for  the  jury  to  say,  whether  that  was  not  a 
threatening  to  aeetue.  Res  ▼.  Abgood,  2  C.  &  P.  436. 
[Garrow] 

Where  an  indictment  on  the  4  Geo.  4,  for  threa- 
tening to  accuse  A  B  of  the  crime  of  sodomy,  did 
not  shew  who  was  threatened, — it  was  holden  insuffi* 
cient. 

So,  where  an  indictment  on  the  4  Geo.  4.  charged 
the  prisoner  with  demanding  money,  &c.,  without 
shewing  from  whom  it  was  demanded, — it  was  bolden 
insufficient  Rex  ▼.  DwJdey,  X  R.  &  M.  C.C.R. 
90. 


SPECIFIC  PERFORMANCE. 
[See  Vendor  and  Purchaser.] 

(A)  Bill  for,  where  sustainable. 

(B)  Practice. 


SOLICITOR. 
[See  Attorney  and  Solicitor.] 


SPARRING. 

Public  exhibitions  of  sparring  matches  sre  illegal, 
— Ifni&2f.    Hunt  r.  BeU,  I  Bing.  1. 


SPECIAL  CASE. 

The  Court  will  compel  the  admission  of  certsin 
facts  by  a  defendant  where  necessary  to  raise  a  ques- 
tion in  a  special  case.  Buckle  ▼.  HoHu»  f  Chit  398. 

Where  a  plaintiff  has  obtsined  a  rerdict,  with 
nominal  damages,  on  a  case  reserved  for  the  opinion 
of  the  Court,  to  be  drawn  up  by  the  plaintiff,  who 
subsequently  refuses  to  do  so,  tbe  case  cannot  be 
set  down  for  argument,  nor  can  the  plaintiff  be  com- 
pelled to  complete  it,  but  tbe  defendant  may  move 
to  set  aside  the  verdict  and  have  a  new  trial.  Medley 
T.  Smith,  6  B.  Mo.  53. 

Where  a  plaintiff  has  obtained  a  verdict  subject 
to  a  case  for  the  opinion  of  the  Court  of  Common 
Pleas,  and  the  defendant,  with  a  view  of  preventing 
the  case  from  being  argued,  does  not  obtain  the  sig- 
nature of  a  Serjeant  to  such  case ;  the  Court  wiQ 
order  the  petiea  to  be  deliyered  to  the  plaintiff. 
Jaehton  v.  Hmll,  8  Taunt,  421,  s.  c.  t  B.  Mo.  478. 

If  a  caae,  arising  out  of  the  constitBtion  of  a  deed 
of  settlement,  is  sent  from  a  court  of  equity  to  a 
court  of  law,  the  deed  ought  to  form  a  part  of  the 
caae,  to  enable  a  court  of  Uw  to  give  a  correct  judg- 
ment.   Lantdowne  ▼.  Jjamdowne,  t  BJigh,  87. 

If  a  special  case  be  reserved,  that  case  is  evidence 
of  the  facts  therein  stated,  if  it  be  signed  by  the 
counsel  on  each  side.  Van  Wart  v.  Wolley,  t  R.  & 
M.  4.  [Abbott] 

DiOEST,  18ft— 18f8. 


(A)  Bill  for,  where  sustainable. 

[See  Injunction.  Attoood  v.  Braham,  t  Russ.  186, 
and  Steveru  v.  Guppy,  6  Law  J.  Chano.  164,  a.  o. 
3  Russ.  171.] 

The  Court  will  not  interfere  in  cases  of  speeifie 
performance,  unleas  it  can  give  complets,  and  not 
merely  a  partial  relief.  Agar  v.  Maehiete,  4  Law 
J.  Chanc.  16,  a.  c.  2  S.  &  S.  418. 

Courts  of  equity  cannot  deoree  the  performanoa 
of  one  part  of  an  agreement,  leaving  tbe  other  parts 
unperformed.     Wood  v.  Rawe,  2  Bligh,  695. 

Qu^re— Can  a  court  of  equity  decree  the  perfor- 
mance of  a  written  agreement,  where  tbe  bill  atates 
that  the  written  agreement  was  subsequently  varied 
by  parol,  and  prays,  in  the  alternative,  either  thai 
the  agreement,  with  these  variations,  may  be  eze* 
cuted,  or  that  it  may  be  executed  as  it  stands  in 
writing  ?  Wright  v.  Howard,  1  law  J.  Chano.  94. 
[See  Rabin$on  v.  Page,  3  Rasa.  114,  poei  491.] 

If  a  contract  is  improvidently  entered  into  by 
ignorant  persons,  the  Conrt  will  not  decree  a  apeoifie 
performance.    MartiM  v.  Miichell,  f  J.  &  W.  41dt. 

To  sustain  a  bill  for  a  spedfio  perS^rmanoe,  a 
good  title  muat  be  ahewo  berore  the  commenoenent 
of  the  Buit.    Lewiu  v.  GueU,  1  Russ.  325. 

In  decreeing  a  qiecifie  performanoe,  a  court  of 
equity  exercises  a  discretion,  and  vrill  not  exert  its 
authority  for  that  purpose,  if,  by  so  doing,  injustice 
will  be  done.    Powell  v.  LUyd,  2  Y.  &  J.  372. 

The  Court  will  not  decree  a  speoifie  performanoe 
where  false  representations  were  made  at  the  aalob 
Beaunumt  v.  Duket,  1  Jac.  422. 

A  bill  for  a  specific  performsnoe  against  a  pur- 
chaser cannot  be  entertained,  unless  the  vendor  hss 
fumi^ed  him  with  title  deeds,  or  bas  given  a  legal 
covenant  for  their  produotbn.  Barclay  v.  Raine,  1 
S.  &  S.  449. 

A  specific  performance,  at  the  instance  of  a  par< 
chaser  of  his  reversionary  intsrestfroman  expectant 
heir,  will  not  be  decreed  in  the  abaence  of  an  ade- 
quacy of  consideration.  Ryle  v.  SwindelU,  M'CleL 
519. 

A,  being  indebted  to  B,  enters  into  a  written 
agreement,  that  B  may^  at  any  time  while  tbe 
money  due  to  him  remaioa  unpaid,  become  tbe  pur- 
chaser, for  450/.,  of  a  house  belonging  to  A*  and 
that  tbe  money  due  to  B  from  the  latter  shall  be 
part  payment  of  the  price:  this  is  a  contract  of 
sale,  and  not  a  mortgage  to  secore  tbe  debt ;  and 
B,  having  duly  dedsved  bis  option  to  beeome  a 
purchaser,  is  entitled  to  have  tbe  agreement  speci- 
fically performed.  Bunnmg  t.  Bumnmg,  t  Law  J. 
Chanc.  56. 

A  demises  a  boose  to  B  for  a  tern  of  years  at  a 
certain  rent;  and  the  lease  coatsina  % pforiso  that 
B  shall,  at  any  time  during  the  term,  be  enaUed, 
upon  giving  a  certain  notice,  to  pmrcbaao  the  bouae 
at  a  price  to  be  fixed  by  two  sorreyors  to  be  named, 
the  one  by  A,  and  tbe  other  by  B,  his  oKeeutora, 

'   *  ' Of  assigns}  A  sells  his  vtvemioB  to 
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C,  who  bojs  it  with  notice  of  the  proriso,  and  the 
lessee  ^ves  notice  to  C,  that  he  is  ready  to  purchase 
according  to  the  proviso,  and  names  a  sorrejor ;  C, 
however,  refoses  to  sell,  or  to  name  a  surveyor  on 
his  part :  Held,  that  B  cannot  maintain  a  bill  against 
C  for  the  specific  performance  of  the  agreement  in 
the  proviso.  Agar  r.  Macklin,  4  Law  J.  Chanc  16, 
s.c.  2S.&S.  418. 

.  A  purchases  certain  debts  proved  against  a  bank- 
rupt estate,  and  then  contracts  with  B  to  sell  them 
to  iiim  at  a  fixed  price :  Held,  that  this  is  a  con- 
tract of  which  a  court  of  equity  will  decree  a  specific 
performance.  AddtrUy  r,  Dixon,  t  Law  J.  Uhanc. 
102,  s.  c.  1  S.  &  S.  607. 

A  specific  performance  of  an  agreement  to  boild 
houses,  not  under  the  third  or  fourth  rate,  was  de- 
creed generally,  although  the  plaintiff  bad  built  n 
btawhouse  on  part  of  the  land  specified  in  the  sgree- 
ment,  and  which  building  bad  injured  the  lessor's 
property.  Gordon  ▼.  Smart,  1  Law  J.  Chanc.  56, 
s.  c.  1  S.  &  S.  66. 

If  a  lessor  dela3rs  making  out  a  title,  and  giving 
np  possession  on  the  day  specified  in  the  agreement, 
the  Court  will  not  entertain  a  bill  for  a  specific  per- 
formance against  the  perty  who  undertook  to  accept 
the  lease.    Parktr  v.  Frith,  1  S.  &  S.  199,  n. 

If  a  bill  for  a  specific  performance  of  a  purchase 
of  government  stock  prays  a  delivenr  of  the  certifi- 
cates, which  would  constitute  the  plaintiff  the  pro- 
prietor of  the  stock,  it  will  hold  in  equity.  Dohr§t 
▼.  RothtchUd,  1  S.  &  S.  590. 

The  specific  performance  of  an  agreement,  to 
tmrchase  an  annuity  charged  upon  stock  in  the  pub- 
lic funds,  will  be  enforced.  Withy  ▼.  CottU,  1  Law 
J.  Chanc.  5,  s.  c.  1  S.  &  S.  174. 
'  SembU,  That  a  specific  performance  cannot  be  en- 
forced against  husband  and  wife,  who  have  a 
joint  power  of  appointment  by  deed  over  the  wife's 
estate,  notwithstanding  an  agreement  in  writing  to 
dispose  of  it.     Martin  v.  MitehtU,  2  J.  ft  W.  4f  5. 

Bill  for  specific  performance  dismissed  with  costs, 
where  the  agreement  had  been  procured  by  the 
plaintiff  under  circumstances  of  great  suspicion. 

A,  B  and  C,  being  jointly  interested  in  certain 
property,  A  contracts  with  B  to  take  a  lease  of  the 
whole  of  it :  and  the  contract  expresses  that  B  is  to 
be  bound  by  the  contract,  only  so  far  as  it  is  to  be 
performed  W  him ;  but  that  A  is  to  be  answerable 
to  B,  even  for  what  is  to  be  done  by  C  :  Held, 

Thst  B  will  not  be  precluded  from  enforcinjr  the 
contract  against  A,  by  the  ciroumsUnce  that  C  hss 
taken  proceedings  in  a  Court  of  Equity,  which  de- 
prive A  of  that  possession  and  enjoyment  of  the 
property,  the  sublect  of  the  contract,  which  it  was 
the  purpose  of  the  contract  to  give  him :  nor  by 
the  circumstance  that  B,  A  having  declared 
bis  resolution  not  to  perform  the  agreement,  has 
supported  C  in  some  of  the  applications  which 
be  has  made,  tending  to  interfere  with  A's  eujoy- 

ment  and  possession  of  the  property. r.  Orden, 

5  Uw  J.  Chanc  104.         *^    *^  -^  «"    ' 

It  is  no  defence  to  a  bill  for  specific  performance, 
that  the  plaintiff  has  made  inacenrate  representations 
with  respect  to  the  property  which  was  the  subject 
of  the  contract,when  those  representations  proceeded 
upon,  and  had  reference  to  sources  of  information, 
which  were  open  to  all  parties,  and  which  would 
have  enabled  them  to  detect  the  alleged  inaccuradet. 


Herrtf  r.  KmbU,  5  Law  J.  Chano.  1S1»  •.  o.  1  Sim. 
111. 

A  person  who  makes  a  contract  as  trastee  for 
others,  cannot  sustain  a  suit  for  specific  performance, 
without  joining  them  along  with  him.  If  his  cettuit 
qu§  trust  are  the  members  of  a  numerous  company  ; 
some  of  them,  suing  on  behalf  of  themselves  and  all 
the  other  members,  ought  to  join  with  him  as  co- 
plaintiffs.    Anon»  S  Law  J.  Chanc.  99. 

A  bill  for  the  specific  performance  of  an  agreement 
for  a  lease,  entered  into  by  the  trustees  ofa  nnme- 
rons  company,  cannot  be  sustained,  unless  all  the 
members  join.     DougUu  r.  Hortfall,  f  S.  &  S.  184. 

Therefore,  a  bill  by  three  members  of  a  trading 
company,  against  one  of  the  committee  appointed 
for  its  management,  is  unavailable,  since  it  ought  to 
have  been  by  all  the  partners  as  well  as  the  other 
members  of  the  committee.  Baldwin  r.  Latoronee, 
9  S.  &  a  18. 

If  a  person,  not  originally  a  par^y  to  an  agreement, 
acts  under  it,  and  professes  to  render  accounts 
and  make  payments  according  to  its  provisions,  a 
bill  for  the  performance  of  it  may  be  maintained 
agaiust  him,  even  though  the  original  agreement 
stipulated  that  it  was  not  to  extend  to  create  any 
demand  against  him.  CoekeU  ▼.  Whiting,  S  Law  J. 
Chanc.  6. 

A  court  of  equity  will  enforce  the  speeifie  per- 
formance of  a  contract,  though  made  with  a  plaintiff 
who  represented  himself  as  acting  for  another  per- 
son, if  there  is  no  proof  that  that  misrepresentation 
was  a  fraud  upon  or  did  an  injury  to  the  defendsat 
Feihwti  T.  Lord  Gwfdyr,  5  Law  J.  Chanc  43»  s.  o. 
1  Sim.  6S. 

Articles  of  agreement  are  executed  between  the 
crew  of  a  Teasel;  of  the  one  part,  and  the  captain  of 
the  other  part,  containing  a  stipulation,  that  the 
seamen  are  not  to  have  any  demand  against  the 
owner  of  the  ahip :  the  owner  subsequently  acts 
under  the  agreement,  and,  in  pursuance  of  it,  makss 
payment  to  the  seamen  out  of  the  proceeds  of  the 
cargo  :  Held,  that  the  owner,  by  such  conduct,  be- 
comes a  party  to  the  agreement,  and  that  a  bill  for 
the  performance  of  the  agreement  may  be  maintained 
against  him.   Gosling  v.  Smith,  $  Law  J.  Chanc.  5. 

Where  a  notice  was  given  by  the  vendor  that  if 
the  contract  wss  not  completed  within  the  time,  be 
should  consider  its  not  being  completed  vritbin  the 
time  as  equivalent  to  a  refusal  to  perform  it,  bat  be 
neither  returned  nor  tendered  the  deposit  which  he 
had  received,  the  Court,  on  a  bill  by  the  purchaser, 
decreed  a  specific  performance.  Reynolds  v.  Nttson, 
6  Mad.  18. 

The  vendor's  title  being  founded  on  the  destruc- 
tion of  contingent  remainders,  is  no  answer  to  a  bill 
for  a  specific  performance.  Hasher  r.  Sutton,  f  S. 
&  S.  513. 

There  being  a  parol  agreement  for  the  purchase  of 
a  farm  and  farm-bouae,  the  possession  of  the  form 
by  the  purchaser  will  be  held  an  act  of  part-perfor- 
mance, aufficient  to  authorise  the  Court  to  execute 
the  contract,  even  though  the  house  should  have 
been  occupied  adversely  to  him. 

Great  delay  in  the  completion  ofa  oontimct  is  no 
defence  to  a  purchaser  who  has  himself  been  acces- 
sory to  that  delay. 

Where  a  contract  of  purchase  is  made,  and  delay 
is  oesssiooed  by  the  purcbaser,  and  during  thit  dehiy 
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the  lefcal  esUte  descends  to  an  infsnt  heir,  the  pur- 
chaser cannot  avail  himself  of  that  difficultj  in  the 
title  to  pfoteot  himself  from  specifio  perfonnanca 

Qucrs,  Whether  the  descent  of  the  legal  estate  to 
an  infant  heir,  after  the  oontraot»  will  prevent  the 
Court  from  decreeing  specific  perfimnanoet  where 
there  has  been  no  improper  delay  on  the  part  of  the 
pnrchaser.  King  r.  Tumar,  3  Law  J.  Chano.  58. 

Two  years  aiter  the  defendant  had  given  notice  of 
his  intention  not  to  perform  a  contract  for  a  lease, 
on  the  groand  that  the  plaintiff  had  not  fulfilled  his 
part,  theplaintiff  filed  a  bill  for  a  specific  performance, 
nut  the  Comt  dismissed  it.  Heapy  r.  Hill,  S  8.  & 
S.t9.    . 

Upon  a  bill,  by  a  vendor,  praying  simply  specific 
perfonnance,  upon  which  that  relief  cannot  be  given 
m  consequence  of  the  plaintiff  not  being  able  to 
make  a  good  title,  an  accoont  of  reots  will  not  be 
directed  against  the  defendant,  who  entered  into 
possession  under  the  contract,  though  he  has  been 
nine  years  in  occupation  of  the  premisee,  and  though 
he  has  stated  by  bis  answer,  that  he  was  willing  to 
pay  a  fair  rent  during  his  occupation.  WilUami  v. 
Shauf,  3  Law  J.  Chanc  157. 

Upon  a  bill,  praying  the  perfonnance  of  an  agree- 
ment dolraigned,  but  offering  to  the  defendant  the 
benefit  of  certain  variations  contained  in  an  unsigned 
memorandum  of  a  subsequent  date,  the  Court  will 
decree  a  specific  performance  of  the  agreement  with 
those  variations,  if  the  defendant  elects  to  take  ad- 
vantage of  them  ;  and  if  the  defendant  does  not  so 
elect,  it  will  decree  a  specific  Mrformance  of  the 
original  agreement.  Rabuueu  v.  Pag0,  3  Ruas.  -114. 

(B)  Practice. 

A  bill  for  a  specific  performance  should  not  be 
mixed  un  with  a  prayer  for  relief  against  other  per- 
sons claiming  an  interest  in  the  estate.  Mok  v. 
SmUh,  1  Jac.  494. 

In  a  suit  for  a  specific  perfarmance  of  a  contract 
for  the  purchase  of  freehold  estates,  several  large 
sums  of  money  had  been  paid  on  account  by  the 
definidant  for  the  purchase-money,  but  a  considerable 
sum  was  still  doe  ;  he  died  when  the  cause  was  at 
issue,  leaving  his  real  and  personal  property  to  bis 
children,  who  were  infants,  the  plainuff  bavins  only 
filed  a  bill  against  the  executors :  It  was  held,  that 
although  the  devisees  were  infants,  they  were  ne- 
oeasary  partiea;  and  in  consequence  of  their  not 
being  brought  before  the  Court,  the  suit  was  sus- 
pended until  a  supplemental  bill  should  be  filed 
•gainst  them  for  that  purpose.  T<nontend  v.  Cham- 
pemawne,  9  Price,  130. 

Demurrer  to  a  biU  for  specific  performance, 
alleging  an  amement  in  writing,  to  which,  as  set 
forth  in  the  bill,  no  name  was  signed,  but  not  alleging 
that  the  agreement  waa  signed:  Held,  that  the 
demurrer  was  bad,  as  the  Conrt  would  intend,  in 
fiivour  of  the  bill  sgainst  the  demurrer,  that  a  written 
•grsement  was  an  agreement  signed.  Ritt  v.  Hob- 
am,  9  Law  J.  Chanc.  86,  s.  c.  1 S.  &  S.  543. 

Where,  after  a  former  oanss  hesrd  for  a  specific 
performance,  and  a  decree  made,  a  bill  in  the  nature 
of  a  supplemental  bill  had  been  filed,  and  afterwards 
moved  to  be  tidcen  off  the  file,  and  that  the  defen- 
dant might  be  at  liber^  to  present  a  petition  for  a 
re*bearing :  Held,  1st,  that  ttie  Court  could  not  on 
motion  dtiCQas  the  merits  of  the  case,  or-  consider 


any  objections  to  the  framing  of  the  bill,  which 
could  only  he  raised  by  demurrer.  And,  2dly ,  that 
the  party  waa  precluded  from  a  re-hearing  by  the 
rule  of  November  1731,  requiring  the  application  to 
be  made  within  six  months  after  decree.  Bowyer  v. 
Bright,  13  Price,  316,  s.  c.  M'Clel.  347. 

Where  the  answer  to  a  bill  for  specific  performance 
raises  other  questions  besides  that  of  title,  the  Court 
will,  upon  the  plaintiff's  application,  look  into  the 
answer,  to  see  what  is  the  nature  and  weight  of  the 
objections ;  and  if  it  finds  them  dearly  frivolous,  it 
will  make  {he  usual  order  for  a  reference  of  the  title. 
Where  a  lifo  annui^  is  the  subject  oif  the  sale,  it  is 
not  a  clearly  frivolous  objection,  that  the  vendor 
ooold  not,  and  did  not,  complete  the  sale  at  the  time 
prescribed  by  the  agreement  Witkay  v.  CattU,  1 
Law  J.  Chanc  117,  s.  c.  1  S.  &  S.  174. 

A  decree  for  a  reference  of  title  on  a  bill  for  spe« 
cifio  performsnce,  should  contain  a  declaration  that 
the  contract  ought  to  be  specifically  performed. 
Mola  V.  Smith,  1  Jac  495. 

If  on  a  bill  for  a  specific  performance,  any  other 
objection,  besides  the  question  of  title  is  raised  by 
the  answer,  the  order  of  reference  as  to  the  title 
cannot  be  made  npon  motion.  Gordon  v.  Ball,  1  S. 
&  S.  178. 

Where,  on  a  bill  for  a  specific  performance,  the 
original  decree  directed  an  examination  of  title, — it 
was  hdden,  that  the  Master  would  not  take  notice 
of  any  objection  unconnected  with  the  title.  £«- 
gnmd  V.  WkUahaad,  1  Russ.  309. 

On  a  bill  for  a  specific  performance,  the  pendency 
of  an  adverse  suit  is  no  ground  for  staying  a  report 
as  to  the  sufficiency  of  the  title.  Otbaldatton  v.  At' 
haw,  1  Russ.  160. 

If  on  a  bill  for  a  specific  performance  by  the  ven- 
dor, a  good  title  can  be  made  before  or  when  the 
cause  comes  on  upon  further  directions,  a  specific 
performance  will  jbe  decreed.  Paton  v.  Rogart,  6 
Mad.  td6. 


SPOLIATION. 

A  bill  was  filed  by  one  executrix  against  her  co- 
executrix,  charging  her  with  having  secretly  and 
improperly  possessed  herself  of  part  of  the  testator's 
property  auring  bis  lifetime  ;  the  defendant  by  her 
answer  denied  the  accuaatioo,  and  insisted,  that  the 
spoliation  was  committed  by  the  plaintiff,  but  did 
not  file  a  croes  bill ;  if  an  issue  is  directed  to  try  the 
fact,  the  issue  most  be — not  merely  whether  the 
defendant  possessed  herself  of  any  part  of  the  tes- 
tator's property  in  the  manner  alleged,  but  also, 
whether  the  plaintiff  possessed  herself  of  any  part 
of  it  in  like  manner.  Lancaatar  v.  A  ikinam,  S  Russ. 
GO. 


SPRING-GUNS. 

The  defendsnt,  for  the  protection  of  his  property, 
some  of  which  had  been  stolen,  set  a  spring-gnu, 
without  notice,  in  a  walled  garden,  at  a  distance 
from  his  house :  the  plaintiff,  who  climbed  over  the 
wall  in  pursuit  of  a  stray  fowl,  having  been  shot : 
Held,  that  the  defendant  was  liable  in  damages 
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Bird  r,  HMnek,  6  Law  J.  C.P.  146,  •.  c.  4  Bing. 
6tH,  s.  e.  1  M.  &  P.  607. 


STABLE-KEEPER. 

In  an  action  for  injuring  a  hone  lent  on  hira*  if 
it  appear  tbat  the  animal  waa  the  propertj  of  die 
plaintiff,  but  let  by  t  atable-keeper  to  the  defendant 
for  a  pecuniary  recompeoae,  the  plaintiff  ia  not 
bound  to  prove,  tbat  he  ia  licensed  to  let  boTMi,  in 
the  abaence  of  an  authority  on  the  snbjeet.  Wurw 
▼.Jic4ia,SC.&P.  351.  [Beat] 


STAGE-COACH  ACT. 

The  Court  quashed  a  conriotion  on  the  atage- 
coach  act,  which  directed  the  person  to  pay  &L  and 
(blank)  shillings,  or  be  confined  until  it  waa  paid, 
because  it  left  the  natter  in  doubt.  Rex  ▼.  Payut, 
4D.&R.72. 


STAKEHOLDER. 

[See  Oamiko,  Horsc-rage,  Wager.] 

If  a  race  be  adrertiaed  to  take  place  undar  certain 
conditions,  the  stakeholder  cannot  waive  any  of  the 
conditions,  without  the  consent  of  the  whole  of  the 
subscriben.  If  the  plaintiff's  hone  waadisqusUiied 
aa  not  coming  within  the  description  of  horses  that 
were  to  run,  he  cannot  recover  back  bis  original 
share  of  the  stake,  if  he  was  aware  of  the  diaqoalifi- 
cation,  and  was  guilty  of  a  misiepiasenUtioiL  Wei* 
kr  ▼.  Deekms,  S  C.  &  P.  618.  [Vaugbaa] 


STAMP. 


(A)  Affidavits. 

(B)   AOREEVENTS. 

(C)  Appraisements. 

(D)  Apprenticeship,  Indentures  of. 
(£)  Awards. 

(F)  Bankers' Drafts. 

(G)  BiLu  of  Exchange  and  Promissory 

Notes. 
(H)  Deeds. 

I)  Receipts. 

K)  Surrenders. 
(L)  Time  of  Affixing. 


i 


(A)  Affidavits. 

On  a  replevin  bond,  taken  by  the  aheriff  under 
the  11th  Geo*  f ,  c.  19,  a.  t3,  the  following  memo- 
randum was  written  :-^"W  G  maketh  oath  and 
aaith,  that  the  Boods  and  chattels  mentioned  in  and 
refaired  to  by  this  bond,  are  of  the  AiU  value  c(  49L 
16s.  and  no  more,  socordiog  to  the  beat  of  thia  da* 
ponent'a  akiU  and  judgment":  Held,  that  an  afi« 
davit  atamp  was  not  neceasaiy.  Dunn  v.  Lowe,  5 
Law  J.  C.P.  149,  a.  c  4  Bing.  19S. 


(B)  Agreements. 

Where  the  subject-asatter  of  an  aaisenmiit  i 
of  a  limited  interest  in  tbat  which  u  mare  than  fOI. 
in  value,  but  the  value  of  the  limiled  intersat  dom 
not  amoTOt  to  fOL,  the  agreement  ia  not  liable  to 
atamp*daty  under  the  56  Geo.  S,  c.  184.  Bat  d. 
Morgan  v.  Amo§,  6  Law  J.  K.B.ff6. 

A  mere  acknowledgment,  whieb  doea  aot  Imd 
the  party  aignine  it  to  do  any  mora  than  ba  waa 
otherwise  bound  to  do  by  law,  doea  not  requre  aa 
agreement  stamp.  Thus,  an  acknowledgment  in  these 
wordo— "I  have  in  my  handa  three  btUa,  whiefa 
amount  to  ttOU  K)s.  6d.,  which  I  hare  to  get  dia- 
counled,  or  retam  on  demand,"  waa  held  to  rei{Btre 
no  atamp,  because  it  did  not  bind  the  party  to  get 
the  bills  discounted;  and  the  law  would  coa^el 
him  to  return  them  on  demand« 

So,  an  acknowledgment  in  thepe  words — "  I  bavis 
received  a  bill,  drawn  by  P  upon  H,  beaiing  anr 
indorsement  and  the  indorsement  of  Sir  P  B,  whisn 
I  hold,  as  jour  attorney,  to  receive  the  value  from 
the  rsspective  parties,  w  to  make  sudi  other  arrange- 
ment for  your  benefit  aa  aaay  appear  to  ase,  in  my 
pPBfessional  capacity,  raaaonable  and  praMr"-— was 
neld  to  require  no  stamp.  MulUit  t.  Hnthwm,  6 
Law  J.  K.'B.  176,  a.  c.  7  B.  &  C.  6S9,  a.  c  1  M.  <c 
R.  522,  a.  c  3  C.  &  P.  9t ;  Lmngdam  v.  Wilmm,  6 
Law  J.  K.B.  177,  a.  o.  €  M.  &  R.  la 

Bince  the  minutes  or  memorandmna  of  agvseaseaii 
charged  by  the  stamp  acts  are  inatiuments  betwasn 
psrty  and  party,  a  note  of  a  parabase  made  Inra 
broker  on  account  of  hie  principal  of  what  be  baa 
done,requireano  stamp,  though  the  purchaae  ia  above 
tOL  and  not  within  the  exemption  of  the  act.  Jotepks 
V.  Pe^rer,  1  C  &  P.  341.  [littledale] 

Where  a  witness  deposed  tbat  theaettled  draft  of 
a  leaae  waa  the  final  agreement  between  the  pardsa, 
for  one  of  whom  he  acted  as  agent,— it  waa  boUsa, 
tbat  an  unatamped  memorattdum,  written  aftarwards 
by  himsslf,  but  not  signed  by  any  body,  waa  ad* 
miaeible  in  evidence,  sa  a  mtv  piopoasl  to  shew 
tbat  the  aettled  draft  was  not  the  final  sgnsmant 
between  the  parties  Hamkbu  t.  Warre,  S  B.  &  €L 
690,a.c5]>.&R.51S. 

Where  a  paper  ia  used  in  evidence  of  aa  agreement 
diiecily,  it  must  be  stamped ;  but  mhmn  it  ia  oaed 
incidentally,  it  is  aot  neeesaary  that  it  ahoidd  ba 
atsmped,  henceit  is  evidence  of  sa  acknowledgmBat 
though  not  stamped.  WhMon  v.  MelthsM,  S  Chit. 
399. 

**  You  will  be  pleaaed  to  reoeive  tiie  rsgisler  of 
the  brig  Gratiiudt,  which  I  inclose,  and  which  I 
lodge  in  your  baada  as  a  aeonrity  for  the  payment 
of  all  deuMnda  and  charges  on  aoooont  of  thie  asid 


vassal,  sines  she  hen  been  in  this  port,  aad  whasfa  I 
hope  will  be  satislactory  to  ytm,"  ia  act  reoslvafale 
in  evidence,  in  aa  action  by  Ae  writer  to  recover 
possession  of  the  rsgistsv,  without  aa  agreessoat 
stomp.  Bomen  v.  Far,  6  Law  J,  K.B.  235,  a.  c  f 
M.  &  R,  167.  «• 

An  agreement,  tbat  A  will  aell  a  ahip  to  B ;  tbat 
part  of  the  price  shall  be  aeoared  by  sacttgsga  of 
a  ahip ;  tbat  A  will  proeare  the  ahip  to  be  ehartoiad 
on  a  voyage ;  that  the  oaminga  on  the  voyage  ahall 
be  paid  to  A,  aa  part  of  the  priee ;  aad  tbat  at  tba 
end  of  the  voyage  the  stor^^^fa  ahall  chiae;  ia  aa 
agreesMat  for  aad  relating  to  tba  aala  «f  gaoda,  1 
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riquireB  no  ■timp.    Metiing  ▼•  Duki,  6  Ltw  J. 
K.B.  til,  B.  e.  2  M.  &  R.  1«1. 

The  qoMtioB  of  th«  safficiencj  or  ioBuficittioy  of 
a  itamp,  u  to  be  decided  hj  the  legil  effect  of  the 
inetinment*  end  not  merely  the  legil  woids  which 
BSY  be  need  by  the  perties. 

Accordinglyt  where  en  inetrumentaot  onder  eeel, 
need  worda  of  conTeytnoe  of  the  fee,— it  was  held 
to  be  an  agreement  only ;  and  to  be  properly  stamped 
as  an  agreement  Hear  ▼.  Ridgmoell,  5  Law  J.  M.C. 
67,  s.  a  6  B.  &  C.  665. 

A  docnmeot  by  which  A  agroos  to  grant,  and  B 
to  take,  a  lease  of  certain  premises  for  a  certain  term, 
at  a  certain  yearly  rent,  is  to  be  considered  merely 
as  an  agreement,  not  requiring  a  lease  stamp, 
although  no  lease  be  prepared,  and  B  ooenpies  dnriog 
the  whole  of  the  term  under  such  document,  and, 
pays  the  rent  specified  in  it.  PhilUpt  ▼.  Hartley, 
3  C.&P.  121.  [Best] 

The  altemtton  of  an  agreement,  stipulating  to 
give  up  the  holding  and  occupation  of  a  ftmn,  by 
Sbe  adoition  of  the  words  "  house  and  premises,*' 
after  that  agreement  has  been  completed,  is  not  such 
an  alteration  as  will  render  the  alRjdng  of  a  new 
stamp  necessary ;  house  and  premises  beiag  in- 
cluded within  &e  meaning  of  the  term  farm.  Dm 
d.  Waten  r.  Houghton,  6  Law  J.  K.B.  86,  s.  e.  1 M. 
&R.S08. 

A  paper  containing  an  attornment,  and  stating 

-that  the  person  attorning  is  to  hold  upon  terms  to 

be  afterwards  agreed  on,  requires  a  stamp  as  an 

agl-eeroent  stamp.     Cornith  y.  StetrtH,  6  Law  J. 

K.B.  255,  s«  c.  6  B.  &  C.  471. 

The  foilowinff  instrument  was  signed  by  a  hnktst, 
vis.  '*  Received  of  the  defendent  St.  for  letting  a 
house  for  a  term  of  7  years,  the  defendant  to  take  the 
fiztoree  at  a  raluation  if  accepted  as  tenant ;  if  not, 
then  the  SU  to  be  returned" :  Held,  that  such  instm* 
ment  required  a  stamp,  as  the  natme  of  the  contract 
eonld  not  be  ascertained  without  its  production  at 
the  trial.    Wick  v.  Hodgum,  5  Law  J.  C.P.  55. 

An  agreement,  properly  stamped, '  containing 
words  of  reference  to  another  instrument  for  some 
ofits  provisions,  is  not  on  that  account  cbari^ble 
with  an  additional  stamp,  as  if  those  provisioos 
formed  part  of  the  agreement,  aud  thus  increased 
Hie  number  of  words,  under  the  56  Geo.  S,  c.  184, 
sobedale,  part  1,  title  "Agreement."  Attvood  r. 
SmcM,  6 Law  J.  K.B.  111,  a.  0.7  B.  ac  C.  390, s.  e. 
1  M.&  R.  246,  s.  c.  3  C.  &  P.  208. 

It  is  not  settled,  whether  an  agreement  contained 
in  a  aeries  of  letters,  with  less  than  1080  words, 
should  hare  a  1/.  l.'Vf.  or  It  stamp.  Parkini  r, 
Moruvio,  1  C.  &  P.  376.  [Abbott] 

Where  an  agreement  is  stamped  on  payment  of  a 
penal^,  the  retoeipt  for  the  penalty  indoned  on  it 
IS  not  to  be  reckoned  in  counting  whether  the  agree- 
ment contains  1060  words,  although  without  such  a 
receipt  the  instrument  could  not  be  read. 

On  an  objection  that  an  agreement  contains  more 
than  1080  words,  and  therefore  a  1/.  stamp  is  in- 
sufficient, the  party  objecting  must  call  a  witness 
who  can  positively  swear  to  the  exact  number  of 
words.  Bowring  t.  Stoveru,  2  C.  &  P.  337.  [Abbott] 
In  counting  the  words  of  any  written  instrument^ 
with  a  view  to  the  progressive  stamp-duty,  the 
ficurse  must  be  turned,  in  countinc^,  into  the  number 
of  worda  which  thiiy  lepisnettt. 


And  where  an  instrument  gave  the  particulars,  in 
figuMS,  of  the  quantity  contained  in  several  closes  of 
limd,  with  a  general  heading  of  "  A  R  P  "  to  repre- 
sent the  woras  "  Acres,  Roods.  Perches,"  as  ap- 
plicable to  each  close  :  It  was  held,  that,  in  count- 
ing, those  three  words  should  be  repeated  with 
reference  to  the  figures  of  each  close,  or  ss  many  of 
the  words  as  would  be  necessary  in  reading,  if  there 
were  no  figures.  Dudley  v.  RobUn,  6  Law  J .  K.B.  38. 

If,  when  a  written  agreement  is  put  in,  the  opposite 
party  object  tbst  it  contains  a  greater  number  of 
woros  than  the  stamp  is  proper  for,  and  call  a  wit- 
ness who  has  counted  tbe  words  in  the  coaoter- 
part ;  the  judge  will  direct  the  officer  of  the  court 
to  count  the  worda  in  the  original.  Fifpires  are  to 
be  counted  as  words,  but  an  indorsement  on  the 
back,  snd  a  page  of  the  particulars  of  sale,  containing 
mere  repetition  of  the  description  of  the  property, 
which  waa  described  in  another  page  of  the  same 
particulars,  are  not  to  be  obunted.  Dudley  v.  Robim, 
2  C.  ft  P.  26.  [Tenterden] 

An  agreement  by  an  intended  purchaser  to  reKn- 
quish  to  a  third  person  the  benefit  of  his  contract 
with  the  vendor,  does  not  require  an  ad  valorem 
stamp  on  the  amount  of  the  purchase  money.  Wil" 
mot  V.  WUkinton,  5  Law  J.  K.B.  196,  s.  0.  6  B.  & 
C.506. 

(C)  Appraisements. 

An  appraiaement,  though  in  efifeot  an  award,  need 
not  be  atamped  with  the  stamp  appropriated  to  the 
latter  instrument.    Perkine  v.  Pottt,  2  Chit  399. 

(B)  Apprenticesbip,  Indentures  or. 

■ 

An  indenture  of  spprenticeship,  whereby  a  per- 
son is  bound  to  two  masters,  to  learn  two  dififerent 
trades,  serving  one  for  a  part  of  the  time,  and  the 
other  for  the  remainder,  requires  but  one  stamp.' 
Rex  V.  Louth,  6  Law  J.  M.C.  107,  a.  c  8  B.  &  C.  247, 
s.  c.  2  M.  &  R.  273. 

(£)  AWAKM. 

An  award  of  commissioners  under  an  incloaure 
act  awarding  lands,  partly  in  exchange  for  other 
landa,  aod  partly  for  a  sum  of  money ,  need  not  have 
an  ad  valorem  stamp  for  the  money  part  of  the  con- 
aideration.  Doe  d.  Lord  SttJUeld  v.  Preeton,  6  Law 
J.  K.a  150,  s.  c.  7  B.  &  C.  392. 

(F)  Bankers' Drafti. 

A  cheque  drawn  at  the  place  of  residence  of  the 
drawer,  a  siuffle  house,  must  be  dated  from  thence 
to  be  exempt  from  the  atamp-duty  under  .55  Qw>*  S, 
0.  184.     Waten  ▼.  Brogden,  1  Y.  &  J.  457. 

(G)  Bills  of  Exchange  and  Proitusory  Notes* 
[See  Bill  of  Excbanob  (L).] 

Neither  an  order  requiring  one  person  to  pay  to 
another  the  proceeds  of  a  shipment  of  twelve  bales 
of  goods,  value  about  2,0002.  nor  an  instrument  by 
dm  former,  that  be  would  pay  over  the  net  proceeds 
of  the  said  bales,  value  as  per  invoice  1,640/.  re« 
quires  the  stamp  affixed  to  bills  of  exchange.  Jonee 
V.  Simpton,  2  Law  J.  K.B.  22,  s.  c.  2  B.  &  C.  318, 
s.  e.  3  D.  «e  R.  545. 

Where  there  wss  written  on  two  unstamped  slips 
of  paper,  "  I O  U  400/."  and  "  1  O  U  250/.,"  these 
memoranda  were  hoMen  to  be  neither  promissory 
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notes  nor  receipts,  aod  therefore  were  held  adniflsible 
in  e^ideoce,  witboat  beiog  stamped,  in  en  siction 
of  assumpsit  for  money  lent.  Chiider  ▼.  BuImoU,  1 
D.  &  R.  N.P.C.  8.  [Abbott] 

(H)  Deeds. 

A  judgment  was  assig^ned,  in  trust  to  pay  a  debt 
out  of  the  proceeds.  The  Court  held,  that  a  judg- 
ment was  not  properlj  within  the  meaning  of  55 
Geo.  3,  c.  184,  sch.  part  1 ,  title  "  ConTeyanoe,"  so  as 
to  require  an  td  twlorem  stamp  on  the  assignment, 
which  ought  to  hare  borae  the  stamp  of  a  common 
deed.  Warren  ▼.  Howe,  9  Law  J.  K.B.  8,  s.  e.  S 
B.  &  C.  281.  s.  c.  3  D.  &  R.  494. 

A  deed  of  assignment  to  trustees  in  trust  to  sell 
and  pay,  with  a  primary  trust  to  psy  the  trustees, 
and  then  to  discharge  the  debt  owing  to  the  other 
creditors,  with  a  resulting  trust  as  to  the  residue  to 
the  parties  assi|^ing,  was  held  not  to  require  an  ad 
valorem  duty  within  the  55  Geo.  3,  c.  184^  sch.  p.  1, 
and,  therefore,  that  a  common  deed-stamp  was  suffi- 
cient CcaUi  Y.  Perry,  6  B.  Mo.  188,  s.  o.  5  B.  & 
B.  48. 

The  ad  valorem  duty  is  only  payable  on  the  consi- 
deration passing  from  the  lessee  to  the  lessor.  Boons 
▼.  MiUheU,  1  Law  J.  K.B.  S5,  s.  c.  1  B.  &  C.  18. 

An  ad  valorem  stamp-dutr  is  requisite  on  the  ss- 
signment  of  a  mortgage,  it  an  additional  sum  be 
inserted  therein.  Martin ^dem,!  Baxter, ten,;  GruU, 
vauehee,  6  Law  J.  C.P.  i4t,  s.  c.  5  Bing.  160. 

An  indenture  which  coTenants  for  the  perform- 
ance or  the  forbearance  of  a  particular  act,  under  a 
certain  penalty,  is  not  chargeable  with  the  ad  valo- 
rem duty  on  toe  sum  secured  as  a  penalty,  but  only 
with  the  duty  of  1/.  15«.  treated  as  a  "bond  not 
otherwise  specifically  charged,"  or  a  "deed  not 
otherwise  specifically  charged,"  under  the  heads 
««  Bond  "  and  "  Deed,"  by  the  55  Geo.  3,  e.  84. 
Mounetyy.Stevmeon,  6  Law  J.  K.Bc  119,  s.  c.  7  B. 

6  C.  403. 

An  aasignment,  in  considerstion  of  money,  ijrom 
one  partner  to  another,  of  his  shsre  of  the  partner- 
ship property  in  mstters  of  contract,  is  not  subject 
to  the  ad  valorem  duty.  Belcher  y.  Sihei,  6  Law  J« 
K.B.  93,  s.  c.  6  B.  &  C.  S34. 

The  common  indorsement,  put  on  a  deed  of  ex- 
change after  it  is  folded  up,  is  not  a  part  of  the  deed, 
or  a  matter  indorsed  thereon,  within  the  meaning  of 
the  Stamp  Act,  so  thst  the  words  contained  in  it 
should  be  reckoned  with  those  of  the  deed,  in  fixing 
the  amount  of  the  duty  to  be  paid.  Winder  y. 
JVorwi,  4  Law  J.  K.B.  37,  s.c.  4  B.&  C.  663,  s.  o. 

7  D.  &  R.  185. 

An  sgreement  under  seal  without  words  of  demise 
being  no  lease,  requires  a  1/.  15s.  stamp  for  a  deed, 
"  not  otherwise  chsrged,"  by  55  Geo.  3,  c.  184. 
Clayton  y.  Burtenthaw,  5  B.  &  C.  41,  s.  c.  7  D.  & 
R.800. 

(I)  Receipts. 

An  instmment  in  the  form  of  a  receipt,  used  for 
an  indirect  purpose,  need  not  be  stamped.  Brookee 
y.  Daviee,  «  C.  &  P.  186.  [Best] 

Where  a  performer  gave  a  receipt "  in  satisfaction 
of  all  his  claims  for  the  Iset  season," — ^it  washolden, 
not  to  require  the  stamp  of  a  receipt  in  full  of  all 
demands. 

A  receipt  for  5<i.  lOi.,  although  it  recites  the 


payment  of  a  preyioos  lOOL,  requires  only  a  1<.  6d, 
stamp.     Dibdin  y.  MorrU,  9  &  &  P.  44.  [Abbott] 

'<  I  O  U  400/. "  and  "  I  O  U  f  50i.,  ^  not  re- 
ceipts.    Childor  r,  BoulnoU,  1  D.  &  R.  N.P.C.  8. 

A  written  acknowledgment  b^  a  party,  that  so 
much  money  has  been  deposited  in  hu  hands;  does 
not  require  a  stamp  under  48  Geo.  9,  e.  49,  and  is, 
therefore,  receiymbU  in  proof  of  a  demand  against 
thst  party,  althongfa  no  stamp  be  aflixed  to  it. 

Thus,  the  Court  held  the  unstamped  memorandai 
"  Mr.  T.  has  left  in  my  handa  f OOt, "  signed  by 
the  defendsnt,  was  moperly  receiyed  in  eyidenoe. 
TomkinM  y.  AAby,  5  Law  J.  K.B.  946,  s.  o.  6  B.  & 
C.  541. 

Samble — An  account  stated  may  be  giyen  in  eyi- 
denoe without  being  stamped.  WelU^  r.  Man,  1 
Law  J.  C.P.  18,  B.  o.  1  Bing.  134. 

(K)  Surrenders. 

Where  A  and  B  entered  into  an  agreement,  that 
the  latter  should  giye  op  the  principal  part  of  a  form 
to  the  former,  who  was  to  buy  the  stock  thereon  at 
a  fair  yaluation,  and  A  was  to  occupy  half  the  house, 
half  the  stable,  the  bams,  &c.  ana  to  deKyer  pos- 
session of  the  same  on  a  specified  day :  Held,  that 
it  operated  as  a  surrender  of  the  faim,  and  there- 
fore required  a  surrender-stamp  under  the  55  Geo.  3, 
e.  184,  sch.  p.  1,  and  that  an  agreement-atamp  was 
unayailable.  WilUam  y.  Sawyer,  6  B.  Mo.  296, 
S.C3B.&B.  70. 

(L)  Tine  of  Affixing. 

An  instrument  which  is  liable  to  stamp-doty, 
under  an  act  in  force  at  the  time  of  the  execution, 
may  be  legally  and  eifeotually  stamped  afterwards, 
under  a  subsequent  sot,  on  payment  of  the  duty 
which  is  payable  by  law  at  the  time  the  instmment 
is  presented  to  be  stamped ;  proyided,  1st,  the  stsmp 
amxed  be  not  less  in  amount  than  Uiat  which  was 
payable  under  the  former  act;  and,  9Dd,  not  appro- 
priated on  the  face  of  it  for  any  other  description  of 
ustrament     Ret  y.  Dertoen,  S  Law  J.  K.B.  71. 

Where  an  instmment  baa  been  stamped  subse- 
quent to  the  execution,  it  is  admissible  in  eyidence, 
though  the  receipt  for  the  penal^  has  been  erased, 
provided  it  be  proved  that  such  receipt  had  been  in- 
dorsed on  it ;  and  it  is  not  easeutial  to  prove  the 
commissionen*  signature  to  such  a  receipt  Apoihe' 
eariee*  Company  y.  Femyhough,  9  C.  6c  P.  438. 
[Burrough] 

A  stamp,  when  imposed,  hss  s  retroaotlye  eflfect, 
so  as  to  authorise  acts  previously  done  under  the 
instmment  in  question. 

But  this  rale  does  not  spply  to  cases,  with  respect 
to  which  there  is  a  positive  enaotment,  that  the 
stamp  shsli  not  be  impoeed  after  the  instmment  has 
been  issued.    Anon,  5  Law  J.  K.B.  76. 


STATUTE. 

(AJ  Construction. 

(B)  Dispensation. 

(C)  Pleading. 


(A)  Constrdotion. 

To  arrive  at  the  trae  meaning  of  any  particular 
phrase  in  a  statute,  that  particular  pbnae  is  not  «> 
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be  viewed  detached  from  itt  eostext  in  the  itatote ; 
it  ie  tQ  be  riewed  in  connexion  with  its  whole  con- 
text; understanding  by  this,  aa  well  the  '*  title"  and 
*'  preamble  "  as  the  "  puryiew/'  or  enacting  part  of 
the  statute.     Brett  ▼.  Brttt,  3  Add.  f  10. 

Effect  of  practice  and  desoetnde  in  the  constnic- 
tion  of  a  Scotch  statute.  Mae  DeugaU  t.  Hogarth^ 
SBligh,  41. 

Whether  a  custom  beginninff  in  1760  can  abrogate 
or  control  a  Scotch  Act  ox  Parliament — quar§, 
Dhigwall  Y.  Gardiner,  3  Bligh.  7t. 

An  enacting  clause  in  a  statute,  which  interferes 
with  existing  rights,  must  be  construed  strictly ; 
but  the  Isrgest  and  most  liberal  construction  will  be 
given  to  sn  exception  which  protects  thoee  rights. 

Thus,  where  a  statute  empowered  a  canal  companj 
to  take  the  water  raised  from  mines  of  coal,  &c., 
SQch  power  and  authority  not  to  extend,  except  where 
the  coal,  &c.  produced  by  the  mines,  should  be  con* 
▼eyed  along  some  part  of  the  canaJ, — ^it  was  held, 
that  these  words  applied  9MbstantialIy  to  the  vhoU 

J  produce ;  and  that  Uie  company  had  not  the  power 
n  respect  of  a  mine,  about  a  third  of  the  produce  of 
which  was  oouTeyed  slong  a  part  of  the  canal. 
Finch  T.  the  Proprieton  rf  the  Bhrmingham  Canal,  5 
Law  J.  K.B.  17. 

A  statute  ivhich  imposes  a  tax  or  duty  must  be 
clear  and  express ;  and  any  ambiguity  will  entitle 
the  subject  to  be  exempt  from  the  tax  or  duty. 

AccordinglVf  where  an  act  of  parliament  imposed 
rates  of  wharfage  in  respect  of  goods  "  landed  or 
discharged  upon"  the  wharf,  and  directed  the  ntes 
to  be  the  same  as  those  which  were  psyable  for 
goods  "  loaded  or  discharged  upon  "  wharfs  in  the 
port  of  London,  the  Court  refused  to  understand  the 
latter  expression,  as  meaning  discharged  "  from" ; 
which  meaning,  if  given,  would  haTO  rendered  the 
goods  in  question  liable  to  a  higher  rate  of  duty. 
The  Hull  Dock  Campanv  v.  La  Marche,  6  Law  J. 
K.B.  216,  a.  o.  8  B.  &  C.  42,  s.  c.  2  M.  &  R.  107. 

A  statute  contained  a  clause  exempting  certain 
ships  from  the  payment  of  duties,  "  more  than  once 
for  the  same  voyage,  but  out  and  home,  notwith- 
standing such  ship  or  vessel  might  go  out  snd  return 
with  a  loading  of  goods  or  merchandises  :**  Held, 
thst  where  a  vessel  having  cleared  out  of  port  at 
Hull  with  a  cargo  of  goods  for  Mogadore,  on  the 
coast  of  Africa,  which  ube  diacharged,  and  then  took 
in  another  cargo  for  London,  and  discharged  the 
same  at  London,  and  took  in  a  cargo  for  Hull,  with 
which  she  arrived  at  Hull,  this  constituted  two  dis- 
tinct voyages,  and  that  the  vessel  was  not  within 
the  exemption.  The  HuU  Dock  Company  ▼.  if«ii- 
tingtotht  Chit.  597. 

An  set  of  parliament  which  gives  persons  autho- 
rity to  repair  and  cleanse  a  navigable  river,  does 
not  empower  them  to  make  a  passage  to  a  new  wharf 
on  the  river.    Partheriehe  ▼.  Maeon,  2  Chit  658. 

By  50  Geo.  3,  c.  38,  it  is  enscted,  that  the  com- 
miasionera.for  the  improvement  of  Brighton,  might 
make  anprd^  to  receive  a  duty,  not  exceeding  the 
sum  of  tb'ree  shillings,  for  every  chaldron  of  aea 
coal,  pulm,  or  jDther  coal,  brought  or  delivered  within 
the  limits,  of  the  town :  The  Court  held,  thst  sn 
order  ma^  (o  take  effect  from  a  preceding  day  was 
not  bad  in  toto,  and  that  the  duty  attached  on  erery 
chaldron  of  coal,  although  it  was  brought  into  the 
town  in  quantities  of  leas  than  a  chaldron  at  a  time. 


MUU  ▼.  Fttnnell,  f  Law  J.  K.B.  190,  s.  e.  2  B.  & 
C.  899,  s.  c.  4  D.  &  R.  561. 

Where  an  act  of  parliament  appears  to  be  the 
compact  between  the  public  on  the  one  hand  and  an 
individual  on  the  other;  and  the  agreement  is,  that 
in  return  for  certain  advantages  to  be  afforded  by 
bim  to  the  public,  he  is  to  hsve  a  certain  privilege, 
he  will  be  allowed  to  retain  that  privilege,  if  he 
aubstsntially  and  bond  fide,  though  not  literally, 
perform  his  part  of  the  compact ;  and  although,  ac- 
cording to  the  atriet  and  literal  terms  of  the  act,  he 
would  haTe  forfeited  the  privilege. 

By  a  local  act  of  parliament,  and  a  lease  made  in 
pursuance  thereof,  A  grants  to  B  lands,  with  liberty 
to  Isy  waggon-ways  for  the  carriage  of  coals,  for  the 
term  of  60  years,  and  such  further  term  as  B,  bis 
executors,  &c.  should  work  certain  coal  mines;  pro- 
viso (both  in  the  act  and  the  lease,)  that  if  B  cease 
to  work  the  mines,  or  fail  in  any  one  year  to  carir 
a  certain  quantity  of  coals  to  s  depository  called  C, 
A  may  re-enter.  By  a  subsequent  act  the  quantity 
to  be  carried  is  increased  ;  proviso,  that  if  B  do  not 
yearly  carry  aneh  increased  quantity  to  C,  "  or  to 
some  other  place  near  thereto,  to  be  used  as  s  depo- 
sitory for  coala  instead  thereof,"  A  may  re-enter. 
By  toe  last  proviao,  the  first  is  virtually  repealed  ; 
and  B  carrying  the  increased  quantity  to  a  deposi- 
tory near  to  C,  is  excused  from  carrying  coals  to  C. 
Doe  d,  Bywater  v.  Brandling,  6  Law  J.  K.B.  162, 
B.  c.  7  B.  &  C.  643,  s.  c.  1  M.  &  R.  600. 

A  water- work  company  were  empowered,  by  act 
of  parliament,  to  make,  &c.,  water-works.&c,  to  dig 
and  break  up  the  aoil,  &c.,  of  any  of  the  roada, 
highwaya,  footways,  commons,  streets,  lanes,  alleys, 
passages,  snd  public  places,  within,  adjacent,  and 
near  unto,  the  parishes  to  be  supplied  with  water ; 
and  to  sink  and  lay  pipes,  &o. ;  and,  by  a  subsequent 
clause,  it  waa  provided  that  the  company  should  not 
enter  upon  the  private  lands  snd  grounds  of  any 
person  without  the  consent  of  the  owner,  &c. :  Held, 
thst  a  footway  across  a  field  was  not  within  the 
meaning  of  the  act  Sealet  v.  Pickering,  6  Law  J. 
C.P.  53,  a.  c  4  Bing.  448,  s.  c.  1  M.  &  P.  195. 

Under  an  act  of  parliament  for  making  docks,  the 
value  or  compenaation  for  property  taken  for  the 
purposes  of  the  act  was  directed,  in  certain  casea, 
to  be  paid  into  the  Bank,  in  the  name  of  the  Ac- 
countant General,  and  to  be  laid  out  in  bank  annui- 
ties ;  and  until  auoh  bank  annuitiea  ahould  be  sold, 
and  the  produce  invested  in  other  hereditaments, 
the  dividends  were  to  be  paid  to  the  peraon  or  per- 
sons who  would  be  entitled  to  the  rents  and  profits 
of  the  hereditamenta  if  unsold.    The  act  also  di- 
rected, that  the  Court,  on  the  application  of  any 
person  or  persons  making  claim  to  the  money  award- 
ed as  a  compensation,  by  motion  or  petition,  should, 
in  a  summary  way  of  proceeding,  or  otherwise, 
order  the  same  to  be  laid  out  and  invested  in  the 
funds,  or  distribution  thereof,  or  psyment  of  the 
dividends,  according  to  the  estates,  tiUe,  or  interest 
of  the  person  making  claim  thereto.  On  the  petition 
of  an  annuitant,  whose  annuity  was  charged  on  the 
property,  with  powers  of  distress  and  entry,  and 
further  secured  by  a  term,  for  payment  of  his  annuity 
and  the  arreara  thereof  out  of  a  fond  brought  into 
court  under  the  act — the  Court  held,  that  it  had  no 
authority  to  proceed  in  a  aummary  way  on  the  peti- 
tion of  an  incumbrancer,  but  only  at  tne  instance  of 
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the  peraoiu  who  would  have  been  entitled  to  the 
rents  if  the  propertj  had  been  unsold ;  and  die* 
misaed  the  petition.  In  re  St,  Kathirins  Dock  C<nn' 
puny,  ex  parte  Back,  2  Y.  &  J.  386* 

It  in  by  no  means  unusual  in  construing  a  reme« 
dial  statute,  to  extend  tbe  enacting  woids  beyond 
tbeir  natural  import  and  effect,  in  order  to  include 
cases  witbin  tbe  same  mischief. 

llie  redtels  in  the  disabling  statute  do  not  linut 
tbe  force  of  tbe  subsequent  enactment  to  oases  in 
which  the  mischief  by  the  slienation  is  done  to  the 
personsl  interest  of  tbe  successor  of  tbe  alienor  $ 
for  it  is  evident  from  (he  enactment  tbst  the  legisla- 
ture intended  to  apply  the  prohibition  to  the  case  of 
persons  who  were  seised  either  ss  mere  trustees,  or 
m  a  grest  messure  as  trustees,  and  among  other 
persons  to  the  master  or  guardian  of  an  hospital. 
Dean  wd  Chapter  rf  York  t.  MiddUboren^h,  «  Y.  & 
J.  196. 

Where  the  word  "inhabitant"  and  the  word 
*'  occupier"  occur  in  an  act  of  parliament,  in  seyeral 
clauses,  tbe  presumption  will  be,  that  they  are  nsed 
for  Uie  purpose  of  distinguishing  one  from  the  other; 
though  this  presumption  must  be  gOTerned  by  the 
object  which  tbe  legislature  appears  to  hsve  had  in 


view. 


Accordingly,  where  an  act  of  parliament  imposed 
certain  rates  upon  all  who  "  inhabited  "  or  *'  occu- 
pied" ;  and  afterwards  provided  that  the  names  and 
places  of  "  abode"  of  a  competent  number  of  *'  sub* 
stantisl  inbabitanU"  ahould  be  returned,  and  collec- 
tors of  the  rate  should  be  appointed  from  that  num* 
her, — it  was  held,  that  the  lest  expression  spplied 
only  to  resident  inhabitants  \  and  that  a  person  who 
was  not  resident,  though  liable  to  be  rated  as  an 
occupier,  was  not  compellable  to  serve  ss  a  collector. 
Donne  ▼.  Martyr,  6  Law  J.  K.B.  246,  s.  c.  8  B.  & 
C.  6f ,  8.  c.  f  M.  &  R.  98. 

A  privste  act  provided  that  the  attorney's  bill  of 
coete  for  procuring  it,  should  be  paid  out  of  oertain 
tolls  to  be  levied  under  tbe  aot :  Held,  that,  before 
he  could  recover,  be  must  shew  that  sufficient  toUt 
had  been  collected  to  pay  him.  Andrew  v.  DaUfy, 
6  Law  J,  C.P.  117.  s.  c.  4  Biog.  666,  s,  c,  1  H.  & 
P.  490. 

Where,  by  act  of  parliament,  tbe  oboiobvrardent 
and  overseers,  with  the  gOTeraors  and  guardians  of 
the  poor,  were  empowered,  at  a  public  meeting  to 
be  held  for  that  purpose,  to  contract  with  penonsfor 
supplying  tbe  workhouse  with  neoessaries :  It  wai 
holden,  that  the  plaintiff,  who  had  eontiaeted  with 
four  governors  and  directors  only,  might  sue  them 
without  joining  the  churchwardens  and  overseen 
and  the  other  <urector8.  Zjombert  v.  Knott,  6  D.  & 
R.  IM. 

The  unloading  ballast  into  a  hopper,  with  intent 
to  carry  it  out  to  sea,  is  an  offence  against  the  ex- 
press provision  of  19  Geo.  f ,  c.  SS,  whioh  »y9, 
"  that  it  shsU  notbe  disobsrged  but  only  upon  land." 
BruckUbankw, Smith,  2  Ken.  358,  s.  e.  S  Bunr.  65& 

(B)  Dispensation. 

The  Crown  may,  by  a  peipetoal  dispensation  of  a 
statute,  found  an  usage  dissimilar  to  that  directed 
by  the  statute. 

The  dispensation  of  a  college  statute  may  be  pre- 
sumed. Cau  of  Queen^s  ColUge,  Cawtbridge,  1  Jac. 
35. 


(C)  Plkadino. 

A  defence  under  the  statute  of  equity  must  be 
pleaded  as  such.     Reat  v.  Pato,  1  Y.  &  J.  37. 

Where  the  enacting  clause  of  a  statuto  gives  a 
power  to  do  certain  seta,  **exoept  in  the  placea 
hereinafter  mentioned,"  the  party  elntaiing  under 
such  power  need  not  negative  the  exoeptiona.  Ward 
V.  Bird,  •  Chit  58t. 


STEWARD. 

Where  4>apera  are  delivered  .to  a  aolieitor  in  the 
chancter  of  a  stewaid,  he  has  no  lien  on  thespu 
CJbasipenieun  r.  Seo*t,  6  Mad.  9& 

A  steward  duly  suhposnaed,  may  be  eocamined  as 
a  witneaa,  to  prove  the  contents  of  a  doeament  be- 
longing to  hia  employer.  Falsieictft  ▼•  Moee,  11 
Priee,455. 


STOCK. 


If  a  purchaser  agrees  to  pay,  on  a  specified  day, 
for  an  estste  at  three  per  cent,  consols,  taken  at  a 
given  value,  but,  in  consequenoe  of  intervening  dif- 
flctdties,  tbe  parobsse  esnaot  be  oompleted  on  that 
day,  and  he  continues  to  hold  the  stock  ;  he  holds 
it  ss  a  trostee  for  the  vendor,  and,  when  the  pur- 
diase  is  completed,  most  pay  by  a  transfer  of  the 
stock  at  a  value  fixed,  unices  the  vendor  desired  him 
distinctly  to  convert  it  into  money,  so  as  to  have 
thrown  tbe  risk  of  keeping  it  unsold  upon  the  pur- 
ehaser.  Puddioombe  v.  Bytheeea,  1  Law  J.  Cbnna 
186. 

Where  a  bill  had  Iwen  filed  to  restrain  tbe  transfer 
of  stock,  and  the  Bank  having  had  notice  of  the  bill, 
refused  to  allow  the  transfer,  although  no  injunction 
had  been  obtained,  it  was  ordered  that  the  transfer 
should  be  permitted  on  n  oertain  day,  unleas  an  in- 
junotion  waa  obtained  by  tbe  plaintw  in  tbe  mean- 
time.    Rote  V.  Sharer,  6  Mad.  1. 

The  coats  of  a  petition  under  tbe  56  Geo.  3,  e.  60, 
to  re* transfer  stock  timnaievred  to  the  Sinking  Fund 
as  nnclaimed,  are  to  be  paid  out  of  snob  stock.  Ea 
parte  Martm,  1  Jso.  55. 

Under  die  56  Geo.  3,  o.  60,  the  Court,  upon 
petition,  will  order  stoek,  which  has  been  transferred 
to  the  Sinking  Fund,  to  be  re-transferred  to  tbe  peti- 
tioners where  their  title  is  dear,  without  referring 
to  the  Master  fer  him  to  ascertain  who  Ss  beneficially 
entitled  to  the  stock.  Ex  parte  NichoH,  1  Turn.  119. 


STOLEN  GOODS. 

The  3  Geo.  4,  e.  24,  seems  so  inaecuiatdy  firamed 
that  no  conviction  cnn  toke  place  upon  it  j-^herefore 
a  receiver  of  stolen  seoorities  fer  money  is  not 
punishable  by  that  stotato  ss  an  accessaiy  to  the 
fetony.     Ras  v.  JiTlii^,  3  C.  &  P.  41t.  FPark] 

Proof  that  stolen  goods  were  fennd  in  the  pri- 
soner's possession  sixteen  months  after  the  theft,  will 
entitle  him  to  an  acquittal  without  any  defenoe. 
R„  V. ,  1  a  &  P.  459.  [Bayley] 

The  4  Geo.  1,  e.  11,  applies  to  a  ease  where  the 
ptisoner  took  meiiey  nnder  pretonee  oi  helping  the 
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pro«6oator  to  the  goodi  stolen  from  him,  though  the 

Srisooer  had  no  acqutintance  with  the  felon,  and 
id  not  pretend  that  he  had,  and  though  he  had  no 
power  to  apprehend  the  felon,  nor  to  restore  the 
goods.    Her  ▼.  LedbitUr,  1  R.  &  M.  C.C.R.  76. 


STOPPAGE  IN  TRANSITU. 

(A)  Where  ALLOWED. 

(B)  Where  NOT. 


(A)  Where  allowed. 

Where  A  and  B  had  mutually  shipped  goods  to 
each  otheri  and  A  refused  to  accept  bills  on  account 
of  a  shipment,  and  became  insolvent, — itwasholden, 
that  B  might  stop  such  shipment  in  transitu,  without 
waiting  until  the  mutual  accounts  weie  adjusted. 
Wopd  r.  Jones,  7  D,  &  R.  196« 

The  circumstance  of  the  packer  of  goods  being 
also  the  asent  of  the  purchaser,  does  not  abridge 
the  right  of  the  render  to  stop  the  goods  in  trantUum 
CoatM  T.  RaiUon,  5  Law  J.  K.B.  209,  s.  a  6  B.  ft 
C.  4Cf. 

The  mere  indorsement  of  a  bill  of  lading  hj  the 
Tender  of  goods,  to  a  third  penoo,  thovgh  witbont 
▼alue  by  such  indorsee,  will  be  sufficient  title  to 
■Qch  indonee  to  stop  goods  in  treajtiu,  and  to 
BsiBtain  trover  on  refusal  of  the  carrier  or  whar« 
finger  to  deliver.  Jkfoniou  ▼•  Gray,  S  l*aw  J,  C.P. 
S6l,s.  c.SBing.  S60. 

The  consignor  of  goode  is  not  divested  of  his  right 
to  stop  ill  tranntu,  Uiough  the  consi^ee  has  deli- 
▼eied  over  to  a  third  person  the  shipping  note  of 
•uch  goods,  and  an  order  to  the  wharfinger  to  deliver 
Che  same  on  their  arrival.  Aherman  v.  Humphrmf, 
1  C.  &  P.  53.  [Burrougb] 

Consignofs  deliver  a  qusmtity  of  iron  to  a  carrier 
by  water,  the  Areight  of  v^hich  is  to  be  paid  for  bj 
the  consignee.  After  the  carrier  has  placed  some 
of  the  iron  out  of  each  of  the  boats  on  the  wharf  of 
the  consignee,  he  discovers  that  he  is  a  bankrupt, 
and  immediately  reloads  the  iron^  and  takes  it  to 
his  own  premises:  The  Court  held,  that  inasmuch 
as  the  consignee  had  not  tendered  the  amount  of  the 
freight,  and  the  carrier  had  not  consented  to  forego 
his  lien  upon  it,  that  the  deliretj  of  the  iron  was 
sot  complete,  and,  consequently,  that  the  consignors 
were  entitled  to  stoppage  in  traimtu,  Cravfthuy  j, 
Eadu,  1  Law  J.  K.B.  90,  8.  c,  1  B.  &  C.  181,  s,  o. 
9  I>.  &  R.  S88. 

Where  a  master  of  a  ship  who  bed  given  a  re- 
eeipt  for  goods,  and  also  signed  a  bill  of  lading 
without  the  receipt  being  given  upi  was  called  upon 
by  the  consignor  to  return  the  goods,  (the  consignee 
in  the  meantime  having  failed,)  and  refused  so  to  do 
OB  the  ground  that  he  had  signed  a  bill  of  lading  to 
the  conaignee,'— it  was  holden  to  be  a  conversion ; 
though,  if  the  captain  had  s^id, "  the  goods  are  now 
on  board,  and  I  must  lake  them  to  their  destination," 
that  would  have  been  no  convemion ;  and  the  con- 
signee naming  the  ship  does  not  direst  Uie  consignQr 
of  his  right  to  stop  in  tranntu.  Thompson  v.  Irtrtl, 
S  C.  &  P.  334.  [Abbott] 

Where  the  goods  were  sold  upon  the  credit  of  one 
who  within  a  few  days  stopped  payment,  and  were 
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OttMiiffiied  to  a  third  person  at  Leghorn,  and  shipped 
accordingly,  upon  a  receipt  given  by  the  mate  of 
the  vessel  as  from  the  sellera, — ^it  was  held,  that  the 
trmuUta  was  not  at  an  end ;  and  that  they  mighl 
stop  the  goods  in  troiuittt.  Thompson  v.*  Trail,  5 
Law  J.  K.B.  34,  s.c.  6  B.  &  C.  36,  a.  e.  9  D.  &  R. 
31,  s.G.9C.&P.a34. 

A  shipped  floor  on  the  5th  April  1824  for  one 
Gilbert,  on  board  a  vessel  addressed  to  the  defen- 
dant's wharf,  and  sent  an  invoice  to  Gilbert  la 
the  ahip'a  manifest,  the  flour  wa«  marked  to  be  de- 
livered '*  to  order."  On  die  13tb  the  ship  arrived 
at  the  wharf.  On  the  14th  a  commission  of  bank- 
ruptoy  issued  against  Gilbert,  who  bad  oomnutied 
an  act  of  bankruptcv  on  the  10th.  On  the  17th  the 
flour  (not  having  been  landed,  or  claimed  by  the 
consignee,)  was  claimed  by  an  agent  of  the  shippers 
on  their  account ;  and,  on  the  19th,  the  messenger 
under  the  oommisaion  produced  the  invoice  and  de- 
manded the  floor.  The  defendant  delivered  it  to 
the  agent  of  A :  Held,  that  the  tramiiut  was  not  at 
an  end  ;  and  that  A  had  a  right  to  stop  the  flour. 
Twher  v.  H^awphtni^  6  Law  J«  C.P.  99,  B.  0. 4  Bing. 
516,  s.  c.  1  M.  &  P.  378. 

The  plaintiff  shipped  goods  to  the  order  of  one 
P.  When  the  eooas  arrived  at  tbe  wharf,  the  con- 
signee, finding  himself  insolvent,  declined  accept- 
ing them,  and  caused  them  to  be  stopped  for  tbe 
consignor.  The  latter,  being  spprised  of  the  stop- 
page, assented  to  it  by  letter ;  but,  before  his  letter 
arrived  in  London,  the  defendants,  as  sheriff,  had 
seised  the  goods  in  execution,  as  the  property  of  the 
consignee,  and  had  sold  theoa:  Held,  that  tbe  plain- 
tiff might  recover  them  in  trover,  the  traoait  of  the 
goods  not  being  ended  before  tiiey  were  stopped. 
Bartrost  v.  Fartbrcthtr,  6  Law  J,  C.P.  125,  s.  o.  4 
Bing.  579,  s.  c.  1  M.  &  P.  515. 

In  trover  for  goods,  over  which  the  defendsnts 
claimed,  as  agents  of  the  consignors,  a  right  to  stop 
ill  tranittv,  the  plaintiff  attempted  to  ahew  a  sale 
by  the  consignee  before  the  stoppage,  whieb  ap- 
peared to  have  been  under  a  contract  in  writing : 
Held,  that  the  bond/ide  sale  could  only  he  shewn  by 
putting  in  the  written  evidence  of  it.  Bram  v« 
Harden,  2  C.  &  P.  52.  [AbboU] 

(B)  Whbbe  not. 

R  &  Ca  having  imported  aeveral  casks  of  tallow, 
and  depoaited  them  in  the  warehouse  of  the  defen- 
dants, sold  100  caaks  to  M  &  Co.,  and  gave  them 
a  note  directed  to  the  defendants,  to  transfer  the 
tallow  to  them.  M  &  Co.  sold  the  tallow  to  the 
plaintiffs,  and  indorsed  on  the  note,  that  the  defen- 
dants should  transfer  tbe  tallow  to  the  plaintiffs. 
The  defendants  delivered  to  the  plaintiffs  a  note  as 
follows :  '*  We  have  this  day  transferred  to  your 
account,  by  virtue  of  an  order  from  M  &  Co.,  100 
casks  of  tallow,  with  charges  from  lOtb  of  October 
1823." 

No  actual  transfer  was  made  in  the  books  of  the 
defendants,  nor  was  the  tallow  weighed :  M  &  Co. 
became  bankrupts,  and  R  &  Co.  gave  notice  to  Ae 
defendants,  to  detain  the  tallow  for  them :  The  Court 
held,  that  the  right  of  R  fie  Co.  to  stop  the  goods  tn 
transitu,  wss  gone.  Hawes  ▼.  Wntun,  2  Law  J.  K.B. 
83,  8.  c.  2  B.  «E  C.  540,  s.  c  4  P.  &  R.  22. 

If  A  B,  having  goods  in  the  possession  of  the  Lon- 
don Dock  Company,  order  the  Company  to  weigh, 
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deliver,  trantfer,  or  re-hoase  the  same  to  C  D,  aod 
C  D  sell  the  goods  to  £  F,  and  be  paid  for  them, 
A  B  cannot  stop  the  same  tn  tranritUt  though  the 
company  have  not  weighed  them — such  weighing 
sot  appearixig  to  be  essential.  Barton  r,  Bodding- 
ton,  1  C.  &  F.  tor,  [Abbott] 

The  destination  of  goods  in  their  transit  maj  be 
altered  bj  the  consignee ;  and,  on  their  arrival  at 
the  place  of  altered  destination,  the  tranritus  will  be 
at  an  end,  and  the  consignor  cannot  stop  them. 

If,  in  the  course  of  business,  the  consignee  has 
been  accustomed  to  use  the  warehouse  of  the  carrier 
as  his  own — taking  awaj  the  goods  from  time  to 
time  at  his  convenience,  and  paying  for  the  ware- 
house-room— this  will  be  giving  a  place  of  altered 
destination  to  the  goods ;  and,  on  their  arrival  at 
that  warehouse,  the  traiuiluj  will  be  at  on  end. 

A  deliveiy  of  part  of  a  conaignment  of  goods  to 
the  consignee  will,  generally,  invest  him  with  the 
right  of  property  in  the  whole,  so  as  to  deprive  the 
consignor  of  his  right  of  stoppsge  tn  tranritu.  Fo§tor 
T.  Frampton,  5  Law  J.  K.B.  71,  s.  C  6  R.  &  C.  lOT, 
1.  c  9  D.  &  R.  108|  s.  0,  9  C.  &  P.  469. 


SUNDAY. 
[See  Lord's  Day.] 


SUBPCENA. 

[See  PsAcnoE,  Pi^oDUOTioif  op  Deeds,  &c. 
and  Witness.] 

If  an  officer  of  court  be  served  with  a  mbpaena 
dueet  tecum  to  produce  a  judgment-book,  he  must 
be  informed  if  his  personal  attendance  is  necessary, 
or  the  Court  will  not  grant  an  attachment  againat 
him,  his  clerk  having  attended  with  the  book,  though 
plaintiff  was  nonsuited  through  his  non-attendance. 
Btnnttt  V.  Jones,  2  Chit.  403. 

Service  of  notice  on  a  defendant,  to  produce  letters 
four  days  before  trial,  is  sufficient,  though  it  is  ob- 
jected that  he  is  a  foreigner,  and  has  only  been  in 
England  since  the  time  when  the  letters  were  re- 
ceived by  him,  and  therefore  he  might  have  left  them 
abroad.  DraltbU  v.  Donner,  1  C.  &  P.  188,  s.  c.  1 
R.  &  M.  47.  [Abbott] 

The  possession  of  deeds  by  a  steward  being 
deemed  the  possession  of  his  employer,  serving  a 
tuhpcma  dueet  tecum  on  the  former  will  suffice.  Fai^ 
mouth  T.  AfoM,  11  Price,  455. 

A  mortgagee  is  not  bound,  in  obedience  to  a  jm6- 
pome  dueet  tecum,  to  produce  the  title  deeds  of  his 
mortgagor.  Rex  v.  Upper  Boddington,  5  Law  J.  M.C. 
10,  s.  c  8  D.  flc  R.  726. 

Service  of  subpoena  on  persons  who  in  one  instance 
had  acted  as  agents  of  the  defendant,  who  resided  in 
Ireland,  orderM.   EnglUk  ▼.  Kendriek,  6  Mad.  205. 

A  defendant  at  law  having  refused  his  consent  to 
a  commission  for  the  examination  of  a  witness  resi- 
dent abroad,  a  bill  was  filed  by  the  plaintiffs  at  law 
to  obtain  a  commission  for  that  purpose,  the  defen- 
dant at  law  having  retired  from  the  jurisdiction  of 
the  Court.  Service  of  the  subpoena,  to  appear  to  the 
bill.  On  his  attomey-at-law,  ordered  to  be  good  ser- 
vice.    Devit  V.  TunUntU,  6  Mad.  2.12. 

An  appearance  on  motion  to  advance  the  cause, 
waives  any  irregularity  in  the  subpoena  to  hear  judg- 
ment.   Carviek  r.  Young,  X  Jac.  524. 


SUPERIORITY. 

When  a  vassal  subfeudshis  possession  for  its  full 
adequate  value  at  the  time,  it  is  only  a  year's  subfeud 
duty,  and  not  a  year's  rent  upon  the  ralue  improred 
by  buildings,  which  he  is  bound  to  pay  to  his  supe- 
rior, as  a  composition  for  an  entry  to  a  singular  suc- 
cessor.    Heriot*i  HotpitaL  v.  Rom,  2  Bligh,  707. 


SURGEON  AND  APOTHECARY. 

Under  the  Apothecaries  Act,  55  Geo.  3,c.  194, 
B.  4,  "  that  no  person  ahall  be  admitted  to  the  exam- 
ination therein  specified,  unless  he  shall  have  served 
an  apprenticeship,"  a  certificate  duly  issued  by  the 
court  of  examiners,  is  conclusive  eridence  of  that 
hci ;  and,  therefore,  in  an  aotioo  to  recover  the 
amount  of  a  bill  as  en  apothecary,  the  plaintiff  need 
not  also  prove  an  apprenticeship  served.  Skervin  r. 
Smith,  1  Law  J.  C.F.  63,  s.  e.  1  Ring.  204,  s.  e.  8 

B.  Ma  90. 

In  an  action  on  the  Apothecaries  Act, 55  Geo.  3, 
c.  194,  s.  20,  for  a  penalty  incurred  bv  practising 
as  such  without  a  certificate,  it  was  holden,  that  the 
defendant  was  bound  to  prove  that  he  had  obtained 
his  certificate.  The  ApotheearUt'  Company  v.  Benttif, 
1  R.  &  M.  159,  s.  c.  1  C.  &  P.  538.  [Abbott] 

But  it  is  sufficient,  on  the  production  of  his  cer- 
tificate in  evidence,  to  shew  that  it  is  genuine,  to 
prove  the  signature  of  one  of  the  examiners,  and  that 
he  obtained  it  from  the  court  of  examiners.  WmtmeUy 
T.  Abbott,  2  Uw  J.  K.B.  223.  s.  c.  3  B.  &  C.  218, 
a.  c.  5  D.  &  R.62,  s.  c.  1  C.  &  P.  309. 

The  6  Geo.  4,  c.  1,  declares  thst  the  common 
seal  of  the  Apothecaries'  Company  shall  be  auffident 
proof  of  the  authenticity  of  the  certificate  to  which 
It  is  affixed  :  Held,  that  the  seal  attached  to  such 
certificate  must  be  shewn  to  be  the  common  seal  of 
the  company.  Chadwick  v.  Bunning,  2  C.  &  P.  106. 
[Abbott] 

The  6  Geo.  4,  c.  133,  has  made  several  amend- 
ments and  alterations  in  the  55  Geo.  3,  c.  94,  rela- 
tive to  apothecaries. 

An  apothecary,  not  qualified  as  directed  by  the 
55  Geo.  3,  c.  194,  cannot  recover  even  for  the  value 
of  the  phials  in  which  the  medicines  were  conveyed, 
the  words  of  the  act  being  conclusive,  that  the  party 
shall  not  recover  any  charges.    Steed  ▼•  Henley,  I 

C.  U  P.  574.  [Best] 

The  plaintiff,  an  apothecary,  had  a  general  cer- 
tificate without  restriction  aa  to  place :  Held,  that 
he  was  entitled  to  sue  under  the  55  Geo.  3.  for  me- 
dicines, &c.  supplied  in  London,  even  though  the 
sum  paid  for  the  certificate  had  not  been  given  until 
after  the  commencement  of  the  action.  Chadwiek 
T.  Bunning,  2  C.  &  P.  106,  a.  c.  1  R.  flc  M.  506. 
[Abbott] 

In  the  absence  of  proof,  that  an  apothecary  has 
practised  on  or  before  the  15th  of  August  1815.  or 
that  he  has  duly  obtained  a  certificate  from  Apotho- 
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caries  Hall,  he  is  not  entitled •toTecover  bis  cbarget. 
WalmiiUy  ▼.  Ahbotf  1  C.  &  P.  309.  [Oarrow] 

A  party  serving  an  apothecary  as  ao  assistant,  is 
not  to  be  deemed  a  practising  apothecary ,  so  as  to 
be  liable  to  the  pen^ties  within  the  meaning  of  55 
Geo.  S,  c.  194,  s.  f  S.  Brown  ▼•  Robituan,  1  C.  & 
P.  264.  [Abbott] 

It  appears  that  a  surgeon  to  a  ship  esnnot  sue  for 
wages  in  the  Admiralty  Court  Lard  Hobart,  t 
Dods.  104. 

A  member  of  the  Roysl  Collegpe  of  Surgeons  can- 
not sue  for  medicines  furnished,  unless  he  be  also 
certificated  by  the  Apothecaries'  Company. 

SembU — That  a  surgeon  may  recover  for  such 
medicine  as  is  necessarily  administered  in  a  surgical 
case.  AUimn  v.  Haydon,  6  Law  J.  C.P.  144,  s.  c.  4 
Bing.  619,  8.  c.  1  M.  &  P.  588,  s.  c.  3  C.  &  P. 
246. 

A  declaration  in  an  action  a^nst  a  surgeon  for  im- 
properly and  unskilfully  treating  the  plaintiff's  wife, 
stating  that  the  defendant  was  retained  as  a  surgeon, 
and  entered  upon  the  cure—is  good,  though  it  does 
not  aver  that  the  defendant  was  retained  and  em* 
ployed  as  surgeon  for  reward,  to  be  to  him  paid,  by 
whom  he  was  so  retained,  nor  by  whom  ho  was  to 
be  paid ;  nor  that  the  defendant  undertook  Uc.  pro- 
perly or  skilfully  to  conduct  himself  in  and  about, 
&c.    Pippin  ▼.  Shtppord,  11  Price,  400. 


SURRENDER. 

Upon  the  question  whether  the  surrender  of  a  term 
created  for  portions  was  to  be  presumed,  it  appeared 
that  the  parties  entitled  sttained  their  age^  of  twenty- 
one  about  sixty  years  since,  and  were  all  dead,  and 
that  the  estate  had  been  long  dealt  with  as  if  there 
were  no  terms  and  no  portion  due :  Held,  that  there 
was  no  suiiicient  doubt  to  entitle  a  purchaser  to  be 
relieved.    Emsi^  ▼.  Gntcoek,  6  Mad.  54^ 

The  jury  may  be  directed  to  presume,  thst  a  term 
«  of  prears  has  been  surrendered,  or  been  extinguished, 
if  It  is  no  longer  of  any  beneficial  use ;  and  there  is 
xecital  in  a  dMd,  that  all  terms  for  years  hare  been 
surrendered,  although  no  mention  is  msde  of  that 
particular  term.  BartUit  v.  Dawntt,  3  Law  .7.  K.B. 
90,  s.  c.  3  B.  &  C.  616,  s.  c.  5  D.  &  R.  118,  s.  c  1 
C.&P.52S. 

'Where  a  deed  dated  sixty  years  back,  contains  a 
recital  of  the  creation  of  a  mortgage  term,  and  a 
subsequent  sssignment  of  it,  in  trust  to  attend  the 
inheritance,  and  the  term  is  not  subsequently  noticed 
in  the  title,  it  will  be  presumed  to  have  been  surren- 
dered ;  and  it  is  no  objection  to  the  title  that  the 
render  cannot  produce  the  deed  creatiog  the  term, 
nor  the  assignment  of  it  Tounuend  r.  Champimown, 
1  Y.  &  J.  538. 

The  Court  cannot  presume  a  reconveyance,  in 
order  to  get  rid  of  an  outstanding  legal  esute.  The 
presumption  is  one  of  fact  alone,  and  must  be  left  to 
the  jury.  Doe  d,  Lloyd  v.  PairingAani,  5  Law  J. 
K.B.  146,  s.  0.  6  B.  Ac  C.  305. 

A  landlord  in  1810  let  some  premises  to  a  tenant, 
at  a  yearly  rent,  as  long  as  each  should  please  to 
continue.  In  1815,  a  distress  for  rent  vras  made* 
and  afterwards  an  agreement  was  entered  into, 
by  which  the  Isndlora  agreed  to  let  and  demise 
the  premises  to  the  former  tenant  and  another  per- 


son, to  hold  to  them  for  seven  years.  The  tenant  was 
arrested  and  taken  to  gaol,  in  which  place  he  signed 
an  agreement  to  give  up  the  premises  to  the  landlord 
upon  certain  terms,  which  were  never  fixed.  The 
landlord  entered,  and,  after  notice,  turned  outxhe 
effects  of  the  tenant 

llie  tenant  brought  an  action  for  the  expulsion 
and  for  the  effects,  averring  the  yearly  tenancy  to 
be  continuing.  The  Court  held,  Uiat  die  agreement 
containing  words  of  present  demise,  operated  as  a 
surrender  of  the  former  tenancy.  Hamertonv.  Stead, 
3  Law  J.  K.B.  33,  s.  c.  3  B.  &  C.  478,  s.  c.  5  D.  & 
R.  806.  ^ 

A  demised  certain  premises  to  B,  which  B  demis- 
ed to  C,  reserving  rent :  the  interest  of  B  wss  after- 
wards sold  to  D,  upon  which  D  obtained  from  A  a 
new  lease,  the  lease  to  B  having  been  cancelled : 
B  and  D  afterwards  distrained  for  rent,  in  the  name 
of  D,  upon  which  occasion,  D  declared  that  the 
premises  belonged  to  him :  Held,  in  an  action  of 
trespass  against  B,  D,  and  others,  their  servants, 
that  the  cancellation  and  new  lease  did  not  operate 
as  a  surrender  of  the  interest  of  B,  and  that,  rent 
being  due  to  B  by  effluxion  of  time,  the  defendants 
were  justified  in  making  the  distress,  though  in  the 
name  of  D.     Wootley  v.  Gregeryt  3  Y.  &  J.  536. 


SURVEYOR. 

[See  Partners.] 

If  a  surveyor  who  makes  an  estimats  sues  his  em- 
ployers for  the  value  of  his  services,  and  it  appears 
that  he  was  so  negligent  in  not  taking  the  proper 
measures  to  learn  the  nature  of  the  soil  of  the  foun- 
dation, that  his  estimate  was  bad,  be  is  not  entitled 
to  recover ;  and  the  aame  rule  holds  if  a  surveyor 
relies  on  the  information  of  others,  if  it  turn  out  to 
be  insufficient,  because  he  is  bound  to  use  due  dili- 
gence. Moneypenny  t.  Hartland,  1  C.  fie  P«  354. 
[Abbott] 


SUSPENSION. 
[See  Church,  and  Clbrot.] 


TAILZIE. 


A  deed,  in  the  form  of  a  bond  of  tailsie,  declared 
in  the  prohibitory  clause,  that  it  should  not  be  law- 
ful for  entailer,  nor  any  of  his  heirs  os  successors,  to 
sell;  and  he  and  they  were  thereby  bound  and 
obliged  not  to  "  sell,  anailzie,  wadset,  ditpone,  dila- 
pidate, or  put  away  the  lands,'*  &o.  1'^  irritant 
clause  is  thus  expressed :  "  and  if  I,  or  any  of  the 
heirs,  whether  male  or  female  sucoessire,  shall  con- 
travene, &c«  by  the  said  heirs  female,  not  using  the 
surname,  &c.,  or  who,  whether  male  or  female,  as  I 
shall  dispone  the  said  lands,  &c.;  and  if  I,  or  any  of 
the  persons  or  heirs  aforesaid,  whether  male  or  fe- 
male, shall  infringe  or  alter  the  succession  snd  sub* 
stitution  aforesaid,  all  such  deeds,  flee  shall  be  void, 
fltc." 

One  of  the  heirs  of  tailsie  in  possession  granted  a 
lease  for  77  years,  at  a  reduced  rent,  ^c.,  upon  a 
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gnHooi :  Held,  that  tb«  irritaiit  oltase,  though 
conAiaed  and  vngrtmiDAtical,  was  intelligible  ;  and 
haring  received  a  oonatmetion  in  Jadgment  upon  a 
former  litigation,  could  not  be  held  to  be  nnintelli* 
giUe:  Held  also,  diet  the  lease  was  an  aUenation 
within  the  meaning  of  the  prohibitory  elaase,  and 
that  the  word  *'  ditpune"  in  the  irritant  olanse  was 
equiTalentto  the  word  **  alitnati"  and  rendered  the 
prohibition  effectual,  and  the  act  of  contraTention 
▼Old,  in  a  queetion  between  third  parties,  as  leasees, 
purchasers,  or  creditott.  Elliott  ▼.  Pott,  3  Bligh, 
134. 

The  word  *'  deed/'  in  the  irritant  dense  of  a 
taihiie»  held  not  to  apply  to  all  the  tmnga  enumerated 
in  the  prohibitory  clause,  but  to  be  restrieted  by  the 
oonteat  to  such  deeds  as  were  of  the  nature  to  oreale 
a  debt  or  burden.  BmreUy  ▼.  Adamt,  5  Bligh, 
ff5. 

Under  a  strict  tailaie  prohibiting  alienation,  but 
containing  a  power  to  grant  leases,  proTided  that 
they  do  not  exceed  twenty-one  years,  end  be  not 
let  with  evident  diminution  of  the  rental,  the  heir 
of  tailaie  in  poesession,  acting  upon  the  opinion  of 
eounsel,  made  leases  to  his  steward  at  rents  a  little 
aboTu  the  former  rente  of  the  lands  leased,  but  far 
below  their  market  value,  with  intent  that  the  steward 
should  underlet  the  lands  at  their  full  value,  and  pay 
the  surplus,  beyond  the  rents  reserved  in  the  prin- 
cipal leases,  to  persons  named  by  the  grantor  of  the 
leases  and  heir  of  tailaie  in  poeseaeion .  The  steward 
accordingly  underlet  the  lands  at  rents  exceeding  the 
principal  rents  by  1371/. ;  and  sometime  after  the 
grants  of  the  principal  leasee,  executed  a  truat  obli- 
gation in  favour  of  the  objects  in  the  trust :  Held, 
diat  the  leases  from  the  time  of  the  grants,  until  the 
declare tion  made  by  the  trust  obligationa,  were  held 
in  truat  for  the  ffrantor,  and  that  they  were  invalid 
as  a  violation  of  the  prohibitions,  and  not  within  the 
power  given  by  the  deed  of  tailiie.  HauuUom  v. 
Waring,  t  Bligh,  196. 

Whether  receipt  of  the  rent  leaeued  upon  the 

J  principal  leasee,  or  knowledge  of  and  acquieooence 
or  a  considerable  time  in  the  payment  to  the  objects 
of  the  trusts  of  the  surplus,  arising  from  the  rents 
reserved  upon  the  underleases,  constitute  homologa- 
tion—fiicrt.    HtttniUon  v.  Waring,  S  Bligh,  IST, 


TAXES. 
[See  Land  Tax  and  Post-Hoise  Ditty.] 


Under  the  59  Geo.  3,  o.  51,  the  assessed  tax  act, 
a  composition  for  nddle  horses  does  not  protect  the 
owner  of  aooh  horses  horn  bis  liability  to  pay  the 
duty  imposed  by  1  Geo.  4,  c.  88,  a.  3,  when  the 
same  horaes  are  let  to  hire.  Bamtdtn  v.  Hodgkinmn, 
tV.&R.  6«5. 

Mode  of  enforcing  re*assessmsnt  of  amount  of 
deficiency  in  the  collection  of  the  ssBossnd  taxee  by 
dittringmt  against  the  coUeetoia,  on  motion  by  the 
Attorney  General  on  the  part  of  the  Commissionen 
for  affairs  of  Taxee.  In  re  Ammd  Tastn,  If  Priee, 
153. 

In  atrietneas,  the  land  and  Msnesod  taxes  may  be 
collected  before  they  become  '*doe"  according  to 
the  generally-raoeived  asaning  of  thet  word ;  be- 
eewe  theaota  of  pariiMSMit  provide  that  those  taxeft 


shall  be  paid  into  the  Exchequer  on  the  dayi  when 
they  are  eaid  to  be  *'  due  ";  and,  unleaa  tber  were 
previoualy  collected,  they  eould  not  be  paid  in  on 
thoae  daya. 

But  a  distreas  cannot  be  made  for  th6ae  taxes, 
until  there  baa  been  a  demand  and  a  refusal  or  neg* 
lect  to  pay.  And,  if  the  demand  be  made,  not  on  the 
person  who  ia  to  pay,  but  at  the  premises  charged, 
a  reasonable  interval  must  be  allowed  between  tiie 
demand  and  a  distress.  Gibbt  v.  Stead,  6  Law  J. 
KB.  378. 

The  Court  of  Exchequer  will  compel  the  commis- 
sioners of  asseaaed  taxes  to  state  and  aign  a  case  for 
the  opinion  of  one  of  the  Justices  or  Barona  of  the 
K.B.  or  C.P.  In  re  Cemmiuionert  of  YammOh,  9 
Price,  149. 

The  collector  of  the  personal  assessed  taxea  may, 
by  43  Geo.  3,  e.  99,  a.  33,  distrain  "the  person  or 
persons  so  charged  by  hia  or  their  goods  and  ehat- 
tela,  and  all  such  other  goods  and  ehattela  as  they 
are  by  that  atatute  authorized  to  distrain  ;**  and  by 
a.  38,  the  remedies  given  by  the  bankrupt  laws,  frc. 
are  extended  to  the  collector,  fbr  enforcing  the  pay* 
meat  of  the  aame  taxee.  Where  the  Duke  of  M  was, 
by  the  trusts  of  his  father's  will,  allowed  to  uae  tho 
furniture  in  the  mansion  of  B  during  his  natural  lifb, 
and  was  prohibited  from  removing  it  tbenoe  without 
the  concent  of  the  trustees :  Held,  that  such  fur- 
niture eould  not  be  distrained  fbr  the  Duke'a  peraonal 
taxee,  returned  as  payable  et  the  mansion  of  B,  snd 
that  it  did  not  fall  within  the  description  of  such 
"  other  goods  and  chattels,"  as  might  be  distrained  by 
force  of  B.  38  !  Held  alao,  thet  the  jttriadictioB  of  the 
Coart  of  King's  Bench  to  try  the  legality  of  a  dia* 
tnsa  upon  the  goods  of  A,  for  an  ossessment  upon  B, 
was  not  taken  away  by  s.  3,  which  enaota,  that "  if 
any  question  or  difference  ahall  ariae  npon  taking 
Boch  diatress,  the  same  ahall  be  deleimined  and 
ended  by  two  or  more  of  auch  commiaaionets.  The 
Earl  o/Sht^kury  v.  RtuttU,  3  D.  &  R.  84,  t.  o.  1 
B.  8t  C.  666. 

VonditioM  9rfonat  awarded  to  eell  issueo  distrained ' 
under  the  43  Geo.  3,  c  99,  on  notion.    lHrtA9- 
Mutd  ToMi,  If  Price,  179. 


TEINDS. 


A  decree  having  been  made  under  the  authcrity 
of  the  High  Commission  Court  in  1635,  valuing  the 
teinda  of  various  lands  therein  deeDribed,an  extract 
of  that  decree  had  been  produced  by  the  aneeator  of 
the  appellant,  in  a  proceea  of  augmenution  of  the 
minister's  stipend  in  the  year  17«0 ;  when  it  ^ 
peered,  or  waa  aaaumed,  without  objection  on  me 
part  of  the  heritor,  that  the  word  eacertaining  the 
number  of  cbalden  at  which  the  teinda  of  hia  lands 
wera  valued,  had  been  obliterated  by  a  fold  in  the 
paper,  (or  poaaiUv  left  in  blank);  and  in  that 
process  oonsequenily  the  landa  wera  held  u  mi- 
valued.  Upon  a  similar  prooess,  in  1799,  it  waa 
found  by  the  Court,  that  the  valuation  of  the  lands 
in  question,  in  the  decree  of  1635,  w«e  not  legible, 
and  that,  although  the  decree  appeared  to  have  bee» 
intended  as  a  vUuatioo  of  the  whole  parish,  and  tlie 
landa  belonging  to  the  appellant  ara  set  forth  in  the 
decree,  the  "  valuation  annexed  to  them  ia  totally 
obliterated."    The  same  courae  was  punned,  and 
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with  a  nmilir  rMalt,  in  a  prooaaa  for  aagmentadoa 
in  1805.  In  1814,  upon  a  new  prooeaa  for  augmen- 
tation, the  appellant  as  heritor  haying,  by  hie  fint 
defence,  admitted  that  the  word  appeared  to  be  ob- 
literated, afterwards  prodaoedeTJidenoe  to  shew  that 
the  word  supposed  to  be  effaced  was  either  ten  or 
iW0,  and  that  no  other  word  eould  have  occupied  the 
▼scant  space :  and  reports  to  that  effeot  were  made 
by  men  of  skill  and  experisnee  in  deoipfaeiing  an- 
cient and  decayed  instruments,  to  whom  the  inquiiy 
was  referred. 

The  original  decree  had  perished  among  the  re- 
cords of  the  Teind  Court,  consumed  by  •  fire  in  the 
reign  of  Queen  Anne.  The  eitraot  had  remained 
in  the  possession  of  the  appellant  and  his  ances- 
tors. 

Held,  that  the  extract  not  being  an  original  instru- 
ment in  the  possession  of  the  law,  but  of  the  party 
claiming  a  rij^t  under  it,  whose  duty  it  was  to  hsTC 
supplied  the  defect  under  the  provisions  of  the  sta- 
tote  of  Anne  (If  07)  as  to  the  records  of  the  Teind 
Court  destroyed  by  fire,  conjectural  evidence  conld 
not  be  admitted  to  sup^y  the  word  supposed  to  be 
effkced. 

Whether,  under  the  provision  of  the  Scotch  stn- 
tute  1707,  for  *'  making  up  the  tenor  of  deoreets, 
wheieof  the  extracts  are  amissing  and  the  registers 
lost  in  the  fire,"  the  Lords  of  Semon  were  em* 
powered  to  receive  evidence  snd  supply  the  defects 
of  an  extract  not  miasing,  butimperroct  sad  unavail*- 
able,  on  account  of  obliteration  of  material  words — 
quaere* 

Whether  a  defeet  by  loss,  erasure,  or  ohlitemtiott, 
an  an  instrument  of  gift  or  contrsct,  if  the  proceeding 
io  anpply  the  loss,  &c.,  wese  instituted  recently 
after  the  accident,  or  the  discovery  of  the  defective 
state  of  the  instrument,  and  where  the  party  is  not 
estopped  by  his  own  sdmission,  and  by  former  ad* 
judications — 9iMrc  •Snni.— o/^rm.  Mmk  Deugall  v. 
Hogmrth,  3  BUgfa,  41. 


TENANT  FOR  LIFE. 

A  tenant  forlife  inbound  to  keep  down  the  interest 
of  debts,  although  he  has  the  ultimate  remainder  in 
fee.     Burgf  v.  Jlnwtey,  1  Turn.  167. 

Tenant  for  life  of  real  estates,  under  a  will,  haviog 
expended  money  in  finiahing  a  mansion-house 
which  the  testator  had  begun,  but  left  unfinished, 
and  also  in  repairing  the  mansion-house  which  had 
been  damaged  by  d^  rot ; — the  Court  in  a  suit  for 
administering  the  trust  of  the  will,  directed  an  in- 
quiry, whether  it  was  for  the  benefit  of  all  parties 
interested  that  the  mansion-house  should  be  finished, 
bat  refused  an  inquiry  as  to  the  repairs,  and  said, 
if  it  was  found  for  the  benefit  of  all  parties  interested, 
that  the  mansion-house  should  have  been  finished, 
and  there  wss  no  personsl  estates  applicable,  the 
expense  should  be  a  charge  onthe  real  estates.  Hib' 
bert  V.  Cookt,  1  S.  flc  S.  552. 

In  genera],  a  tenant  for  life  with  power  of  charg- 
ing his  estate,  is  not  liable  to  exonerate  the  land* 
Ex  parte  Digby,  1  Jac.  S35. 


TENANT  IN  TAIL. 

Where  a  tenant  in  tail  in  possession  pa3rs  olFa  mort* 
gage,  and  declares  no  intention  thst  the  charge  shall 
oontinue  for  the  benefit  of  the  personal  estste,  the 
charge  ceases :  so  also  if  he  takes  an  assignment  of 
the  mortgage ;  because,  it  shews  the  intention  of 
keeping  the  charge  alive.  WigmU  v.  WigteU,  f  S. 
oc  o.  oo4.  ~' 

A  fund,  which,  subject  to  certsin  charges,  is  di- 
rected to  be  laid  out  in  lands,  of  which  A  wotild  be 
tenant  in  tail,  is  within  the  59  &  40  G«a  5,  c.  56 ; 
and  the  Court,  after  setting  apart  enodgh  to  answer 
die  charges,  will  order  it  to  be  transferred  to  d>e 
tenant  in  tail.  Jn  r«  Somerville,  t  Law  J.  Chane. 
138,  s.  c.  f  S.  &  S.  470. 

A  tensnt  in  tail  is  tenant  for  life  under  the  stat.  1 1 
Geo.  4,  c  19,  and  his  representatives  entitled  to  the 
proportion  of  half  a  year's  rent,  which  had  accrued 
under  a  lease  made  fay  him,  at  the  time  of  his  death, 
and  had  been  paid  by  the  lessee  to  the  rsmainder- 
man.    Paget  v.  Gee,  2  Ken.  31,  Chanc. 


TENANT  IN  COMMON. 

Two  persons  had  a  separate  interest  in  lands,  over 
which  a  reservoir  was  made,  under  an  act  of  parlia- 
ment, whieh  provided,  **  that  it  should  be  lamul  for 
the  owner  or  owners  of  the  lands  on  which  any  such 
reservoir  should  be  made,  to  let  all  the  water  out  of 
such  reservoir  once  in  every  seven  Teare,  for  the 
porpoe^  of  taking  the  fish  therein :"  Held,  that  they 
were  not  tenants  in  common  of  the  fish,  bnt  that 
each  had  a  separate  right -to  the  fish  that  should  be 
left  aground  on  his  own  soil.  Snape  v.  Dehbt,  1  Law 
J.  C.P.  58,  s.  c.  1  Bing.  SOS,  s.  c  8  B.  Mo.  «3. 

Where  one  tenant  in  common  receives  the  whole 
rent,  and  excludes  his  companion  from  the  share  due 
to  him,  the  Court  will  appoint  a  receiver.  Tyion  t. 
FaireUmgk,  S  8.  &  8. 14t. 


TENANT  AT  SUFFERANCE. 

If  a  tenant  for  life  sell  the  estate,  the  devisees  of 
the  heir>at*law  may  matntain  an  action  of  ejectment 
against  the  desoendantof  die  vendee,  although  there 
has  been  a  possession  of  upwards  of  twenty  yean ; 
for,  after  the  death  of  the  tenant  for  life,  the  pur- 
ohaser  is  a  tenant  at  sufferance  to  the  heir-at-law, 
and,  therefore,  nodisseisin  of  the  heir-at-law  having 
taken  place,  there  is  not  a  descent  cast  fo  as  to  bu- 
him  or  his  devisees.  Dm  v.  Hatl,  1  LswJ.'K.B. 
37,B.o.SD.£ciL38. 


TENDER. 


To  eonstitute  a  valid  tender,  the  amount  must  be 
produced  to  the  creditor.  Kraus  ▼.  Arnold,  7  B.  Mo. 
59. 

It  must  not  be  made  in  full  of  all  demands ;  and,  it 
seems,  that  it  must  be  taken  to  be  made  on  the  be- 
half of  the  person  who  owes  the  money.  Cheminant 
V.  Thornton,  t  C.  ft  P.  50.  [Abbott] 

So  the  tender  should  be  made  without  imposing 
any  terms,  leaving  it  opsn  for  one  party  to  say  that 
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more  was  doe,  tad  to  the  otber  that  tb«  rani  tendarad 
WM  aiifficieiit.  Peaeoek  t.  Dicknutm,  9  C.  &  P.  51. 
ffiofe.  [Abbott] 

Where  a  defendant  offered  seTen  aorereigna  to 
coTer  a  demand  of  6i.  17«.  6d.,  bat  aeoompaoied  by 
a  Goanter-demand  in  writing,  and  the  offer  waa  "  talM 
yonr  demand :"  Held,  inanfficient  to  aopport  a  plea 
of  tender,  aa  there  moat  be  endenoe  of  an  offer  of 
theapecifieaum  dne,  anqnalified  by  aoyciFeamstanoe 
whaterer.     Brady  ▼.  Jonet,  S  D.  &  R.  505. 

A  tender  muat  be  unconditional ;  therefore,  if  a 
man  makea  a  tender  of  money,  insisting  at  the  samo 
time  on  a  receipt  in  fall  of  all  demands,  such  a 
tender  ia  nnaTailabla.  Griffith  ▼.  Hodgu,  1  C.  6c  P. 
419.  [Abbott] 

It  is  not  a  good  tender  of  money  to  offer  it  to  the 
partf ,  and  say  that  yoa  most  hare  a  receipt  for  the 
amoont,  if  neither  perty  has  got  a  stamp  for  the  re* 
ceipt  It  is  the  doty  of  the  party  wishing  to  make  a 
tender,  to  take  a  receipt  stamp  with  him,  and  deduct 
the  amoant  of  it  from  the  debt  Biythn  t.  Tomn- 
stnd,  4  Law  J.  K.B.  S7,  a.  0.7  D.&  R.  119  :  8.  P. 
Laing  T.  Meaner,  1  C.  &  P.  257.  [Abbott] 

A  debtor,  upon  being  called  on  by  his  creditor 
tor  pa3rment, — aaring,  "  I  have  the  money  up  stairs, 
and  will  go  and  fetch  it,"  it  is  a  good  tender  if  he  is 
preTented  by  the  plaintiff's  replying  that  he  cannot 
Uke  it.    Harding  t.  Dama,  2  C.  &  P.  77.  IBest] 

If  a  party  says  to  bis  creditor,  that  he  will  pay  him 
80  mncb,  andpata  his  hand  in  his  pocket  to  take  out 
the  money,  but  before  be  can  get  his  money  out,  the 
creditor  leaves  the  room,  and  the  money  is  in  coase* 
quence  not  produced  till  he  is  gone,  this  is  no  .tender. 
A  plea  of  tender  is,  in  practice,  very  seldom  success* 
ful;  snd  the  Lord  Chief  Justice,  obaerred,  that  he 
was,  on  that  account,  alwaya  aorry  to  aee  aoch  a 
plea  00  the  record.  LeatherdaU  t.  Swtepgtotu,  3  C. 
h  P.  342.  [Tenterden] 

A  tender  ia  proved  by  a  witness  stating  that  ha 
had  in  his  hand  the  precise  sum  intended  to  be  p8id, 
twisted  up  in  bank  notes,  provided  he  told  the 
plaintiff  what  it  consisted  of,  tboagh  he  did  not  open 
It  before  him.  AUxander  r.  Brown,  1  C.  &  P.  268. 
[Best] 

If  in  making  n  tender  the  person  asks  for  change 
out  of  a  pound  note,  and  no  objection  is  made  on 
that  aoooont,  but  it  is  refused  because  it  is  not 
enough,  then  the  tender  is  good.  Cadman  ▼•  hub" 
buck,  3  Law  J.  K.B.  41,  s.  c.  5  D.  6c  R.  289. 

To  make  a  tender  to  die  mere  collector  of  a  bank- 
rupt's estate  legal,  the  whole  sum  demanded  muat 
be  offered,  since  a  less  sum  is  insufficient,  because 
the  collector  has  no  discretion  on  the  subject.  BUna 
▼.  RuueU,  1  C.  &  P.  365.  [Abbott] 

A  tender  of  reward  is  an  admission  of  services. 
Porcupine,  1  Hag.  378. 

^  A  parU-  who  does  not  accept  a  tender  is  not  en- 
titled to  bis  expenses  in  case  of  a  litigation,  when 
he  might  have  bad  the  same  sum  without  it. 

The  justice  of  a  demand  is  not  alwajrs  to  be  mea- 
sured by  an  offer.     Frcderiek,  1  Hag.  218. 


TIMBER. 


to  be  felled  during  the  cootlnBance of  A'sealale^  the 
inftmts  can  have  no  interast  in,  and  cmnot  be  made 
parties  to,  an  agreement  between  A  and  B  for  the 
pnrdiase  of  B's  interest  in  the  growing  timber. 

Even  if  the  master  haa  reported  that  they  hnve  an 
interaat,  oU  the  proeeedinga  will  be  raoeinaed  for  ir- 
regularity, as  having  been  a  surprise  on  the  Court. 
Anon.  1  Law  J.  Chanc.  33. 

To  be  proved  by  conduot,  whether  timber  left 
atanding  for  ornament  or  shelter.  Timber  so  left 
standing  not  to  be  cut,  though  decayed  or  ininrioaa 
to  adjoining  treea,  unleaa  resDOvnl  essential  to  in- 
tended pnrpoaea  of  omasaent  or  ehelter.  lAotdngton 
V.  Boldtro,  6  Biad.  149. 


TIME. 


[See  Limitations,  Statote  of.] 


The  three  months  mentioned  in  the  23rd  sec  of 
the  sutute  28  Geo.  3,  c.  37,  are  to  be  eompoted  as 
lunar,  not  aa  calendar  months.  Crooka  v.  M*7evidb, 
1  Law  J.  C.P.  107,  s.c.  1  Biog.  307,  s.  c  8  B.  Mb. 
265. 

It  is  no  objection  to  the  laying  of  the  time  in  a 
coroner's  inquisition,  that  the  offence  is  stated  to 
have  been  committed  on  the  "  26th  day  June," 
omitting  the  word  «*  of."  Rtx  r.  Hnggnu,  3  C  & 
P.  414»  [Vaughan] 

Where  a  teatator  directs  a  purehase  with  all  oon- 
renient  speed,  and  interest  in  the  meantiaae  to  accu- 
mulate, and  truatees  neglect  the  purchase,  twelve 
months  are  to  be  oonsidered  as  reasonable  time  within 
which  the  purchase  might  have  been  made.  Parry 
▼.  H^orrington,  6  Mad.  155. 

When  Utlea  have  for  many  years  been  founded 
and  rented  upon  the  principle  of  a  decision,  it  ought 
not  to  be  disturbed  though  erroneous. 

On  this  ground  the  case  of  Rowan  9.  Alexander, 
BO  fer  aa  it  relates  to  the  doctrine  of  implied  revo- 
cation, inust  be  supported..  Crai^rd  v.  Gaicltf,  2 
Bligh,687. 


TITHES. 


[See  Teimim,  and  Vakumok.] 
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Where  A  is  tenant  for  life,  remainder  to  his  chil- 
drtti,  and  B  haa  an  interest  in  the  growing  timber, 
which,  in  the  usual  course  of  management,  will  cobm 


(A)  What  are. 

The  word  tithea  is  continually  found  *in  ancient 
instruments  used  to  denote  tithes  quh  tithes,  dr  a 
GommutatioB  for  then,  oAA.  may  mean  either  one  or 
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tb«  other,  is  tbe  rahMquent  nsa^  explains.  Norton 
▼.  Hammond,  1  Y.  &  J.  94. 

(B)  Title  to. 

Where  tithet  are  claimed  bj  a  Ticar  who  relies  on 
a  special  endowment  to  support  hi  a  case,  he  is  not 
fffecladed  hj  the  enameration  therein  of  specific 
tttheable  matters,  tbe  tithe  of  which  had  been  thereby 
sssigned  to  him,  from  demanding  from  the  occupiers 
tithes  of  other  articles  ^utdem  mm'it;  tiierefore, 
where  the  near  can  ahew  that  behas  reeeiTed  some 
tithes  not  indnded  in  tbe  enameration  in  bit  endow- 
ment, and  they  are  not  shewn  to  be  payable  to  some 
other  person ;  and  where  snch  tithes  are  supposed 
to  be  paid  to  the  rector,  and  no  claim  is  made  by 
ban,  bat  he  stands  by  and  allows  the  vicar  to  take 
them,  he  ia  boand,  as  between  him  and  the  Tiear, 
by  aoch  laches.     Tdanhy  ▼.  Lodge,  9  Price,  S31. 

By  the  common  law,  and  also  by  general  presump- 
tion, all  tithes  are  due  to  the  incumbent  of  the  parish 
where  they  ariae ;  and,  therefore,  tithes  renewing 
upon  a  common  are  due  to  the  incumbent  of  the 
parish  in  which  the  common  is  situate,  and  not  to 
the  incombent  of  the  parish  in  which  the  tenement, 
to  which  the  common  is  appurtenant,  is  situa^,  if 
that  same  tenement  be  in  a  different  parish.  Custom 
may  however  vary  this. 

When  the  tenement  is  in  one  parish,  and  the 
common  in  another,  the  incumbent  of  the  farm  is 
not  of  right,  and  by  the  common  law,  independent- 
ly of  custom  or  prescription,  entitled  to  tqe  tithes 
arising  upon  the  common  ;  and  if  )the  common  be 
inclosed,  the  allotment  will  become,  by  the  general 
rale,  for  the  purpose  of  tithes,  parcel  of  the  parish 
in  which  it  is  actually  dtnate.  Biihop  of  CarlUU  ?. 
BUin,  1  Y.  &  J.  Its. 

Seed-tithes  are  a  great  tithe. 

By  a  patent,  that  granted  "omnet  deeima$  nostroi 
gartarum  et  mnorum,"  every  thing  veated  in  the 
crown  passed  to  the  grantee,  who  was  tlius  placed 
in  tbe  situation  of  the  rector. 

Tares  are  a  tithe  which  ranks  under  the  word 
"garbarum,*"  Dawi  V.  Btuh,  1  Law  J.  K.B.  t05, 
s.  c.  1  B.  &  C.  751. 

A  title  to  the  tithe  of  hay  does  not  give  a  right  to 
tithes  of  clover,  veitohes,  and  grasses,  or  food  not 
^reen. 

The  right  to  the  tithe  of  hay  applies  as  well  to 
artificial  as  natural  grasses.   . 

But  with  regard  to  the  former,  it  can  only  be 
taken  as  a  tithe  in  the  nature  of  agistment-tithe. 

Agistment-tithe  does  not  pass  under  a  title  to  the 
tithe  of  hay.  Lewis  y.  Young,  M'Clel.  113,  ]d3« 
159, 8.  c.  13  Price,  394. 

The  incumbent  is  entitled  to  the  milk  of  the  tenth 
day,  morning  and  evening,  and  not  to  the  tenth 
meal ;-  and  the  milk  of  the  whole  herd  of  cows  most 
be  rendered  on  one  and  the  same  day. 

The  tithe  of  lambs  is  due  when  the  animals  are 
dropped,  but  payable  when  they  are  able  to  live 
without  their  dams;  and,  dierefore,  where  the  occu- 
pier removed  lambs  ont  of  tbe  parish  immediately 
after  they  were  dropped  :  Held,  that  he  was  liitble 
to  pa^  for  the  value  when  fit  to  be  weaned. 
.  It  18  easy  to  state  the  principle  on  which  the  tithe 
of  vegetables  in  a  garden,  gathered  for  the  consump- 
tion of  a  fomily ,  is  to  be  rendered,  bat  very  difficalt 
to  imsgine  in  what  mannet  the  principle  is  to  be 


applied  in  practice ;  and  therefore  requires  a  mutual 
spirit  of  accommodation  on  tbe  part  of  the  vicar  and 
the  occupier.  Fanthavoe  v.  Brittain,  2  Y.  &  J.  575. 
In  the  absence  of  frand,  a  tithe- owner  cannot 
eontrol  the  farmer  in  his  mode  of  husbandry.  Ltwie 
V.  Young,  M'Clel.  \t9,  8.  c.  13  Price,  394. 

(C)  What  TiTRBABLE. 
[SeeD.] 

By  the  Barrington  Indosure  Act,  the  commis- 
sioners are  directed  to  ascertain  what  is  a  fair  earn 
ront  for  the  persons  having  possession  of  the  lands, 
to  pay  to  the  lav*  impropriator  or  vicar  in  lieu  of 
tithes.  After  the  inclosure  had  taken  place,  a  part 
of  tbe  lands  lay  uncultivated  for  several  years;  sub- 
sequently the  owner  of  them  put  in  a  tenant,  upon 
whom  the  impropriators  levied  a  distress  for  tbe 
srreara  of  the  com  rents,  accruing  daring  the  time 
the  lands  lay  unproductive :  The  Court  held,  ^at 
the  distress  waa  legally  made.  Newling  v.  Peareo, 
1  Law  J.  K.B.  140;  s.  o.  1  B.  &  C.  437,  s.  e.  i  D. 
Ac  R.  607. 

Tithe  of  wood  is  due  of  common  right  Chiehet' 
tor  V.  Sheldon,  1  Turn.  S49. 

Potatoes  are  titheable  when  dug  up,  and  not  when 
«<  ploughed  out."  Bearbhek  v.  Haneoek,  2  C.  &  P. 
425.  [Graham] 

Oak  wood  springing  or  growing  from  the  gsrmtnf , 
or  stumps  of  trees,  though  such  wood  was  timber 
of  the  growth  of  eighty  years,  was  held  titheable. 
WUUam  V.  Rowe,  1  M'CleL  &  Y.  577.  [See  ChU 
eheeier  v.  ShekUm,  1  Turn.  245,  poit,  D.] 

(D)  Exemption. 

Where  no  tithes  had  been  paid  on  lands  from  time 
immemorial,  held  by  one  of  the  alien  priories,  which 
subsequently  came  to  the  crown,  and  were  granted 
to  lay  persons,  and  by  them  to  one  of  the  greater 
nsonasteries,  in  whose  possession  they  remained  until 
the  dissolution,  such  lands  held  to  be  no  longer  ex- 
empt from  payment  of  tithes.  Page  v.  Wilson,  2  J. 
&  W.  513, 535. 

There  can  be  no  exemption  from  tithes  inherent 
itf  the  land,  as  the  common  law  charges  all  lands 
equally  With  tithes. 

A  custom  excluding  "  hedges"  and  "  hedge-rows" 
of  less  than  a  certain  width  fhmi  tithea  of  under- 
wood, is  untenable.  Page  v.  Wilton,  2  J.  &  W.  513. 

Lands  which  had  belonged  to  one  of  the  lesser 
monasteries  were  not  exempted  ss  snch  from  the 
payment  of  tithes,  in  the  hands  of  the  grantees  of 
the  crown,  under  27  Hen.  8.  c.  20.  At  common 
law  it  baa  been  held,  that  if  such  lands  were  other- 
wise discharged  of  tithes,  the  discharge  being  ter- 
minated by  tbe  dissolution  of  the  monastery,  the 
right  of  the  eoclesiastical  recttfr  revived :  but  as  be- 
tween two  monasteries,  the  one  holding  an  impro- 
priate rectory,  and  the  other  lands  within  the 
rectory,  whether  the  same  doctrine  is^applicable — 
piore,  SembU,  that  the  case  is  not  similar  to  a 
elaim  of  exemption,  as  derived  from  a  leligioos 
order,  nor  from  unity  of  possession  ;  but  both  bodies 
being  capable  of  making  an  alienation,  the  monas- 
tery having  an  impropriate  rectory  might  convey 
the  tithes  to  the  other  body  holding  the  lands.  It 
is  the  case  of  a  right  of  exemption  by  conveyance, 
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wad,  ttmblt,  tbtt  it  it  « title  wbtoh  admits  of  ptoof 
by  DTMamption.     Norhury  v.  Mead^,  3  Bligh .  336. 
An  exemption  from  tithes  was  set  up  for  lands,  as 

garoel  of  the  wastes  of  a  manor,  alleged  to  have 
>nned  part  of  the  posaesaions  of  an  abbey  at  tho 
dissolution,  and  to  have  been  dischargea  in  the 
hands  of  the  abbot ;  and  the  exemption  was  sap- 
ported  by  oTidenoe  oi  non-pajment  of  ti.tbes ;  yet, 
It  being  proTed  that  other  lands,  equally  parcel  of 
the  manor,  bad  always  been  treated  aud  considered 
as  liable  to  tithes:  the  Court  held,  that  the  infer- 
ence usually  drawn  from  the  fact  of  non-payment 
was  destroyed ;  that  the  payment  of  one  part  of  the 
manor  neutralised  the  effect  of  the  non-payment  by 
the  other ;  and  deoreed  an  aecouut.  Where  an  ex- 
emption is  set  up  for  lands,  ss  paicel  of  the  possee 
sions  of  an  abbey,  there  is  oommonly  found  amcmg 
the  documents  coutemporarr  with  the  diaaolution  ci 
monasteries,  or  shortly  folwwtsjp^  it,  a  particular  or 
general  deseription  of  the  lands  forming  the  posses- 
sions of  the  abbey ;  and  this,  if  aooompanied  by 
parol  testimony  that  the  lands  had  never  rendered 
tithea,  affords  a  strong  inference  to  conclude  that 
the  lands  were  disoharRed  in  the  buds  of  the  abbot 
upon  some  legal  ground ,  Where  an  estate  is  dis- 
obarged  from  tithiM,  a  right  of  eosunon  appurtenant 
to  the  eetate  is  also  disohaiged.  On  an  approve* 
ment,  the  land  which  a  oonmiODer  takes  in  severalty 
follows  the  tenement  in  respect  of  which  it  is 
allotted,  not  the  incorporeal  hereditament  (the  ma- 
nor,) from  which  it  is  severed ;  and,  therefore,  if  the 
tenement  be  not  discharged,  neither  will  the  land 
allotted.     Canftfort  v.  WeU$,  1  M'CleL  &  Y.  600, 

An  exemption  from  tithes  was  claimed  as  to  cer- 
tain oopybolds,  on  the  ground  of  unity  of  poesession 
of  the  rectory ,  manor,  and  lands  in  one  of  the  greater 
monasteries  dissolved  by  51  Hen.  R ;  otber  oopy- 
bolds of  the  manor  had  belonged  to  the  monastervi 
at  the  diaaolution,  and  were  subject  to  tithes :  Held, 
aevertheleM,  that  the  exemption  was  good,  because 
the  monaatecy  might  have  granted  out  the  lattet 
copyholds  before  the  union  of  the  rectory,  and  the 
former  afler  it  ManA  v.  HtUkutOHf  5  Law  J. 
Cbanc.  163,  s.  c.  1  Sim.  280. 

To  support  a  defence  of  preacriptioo  in  nen  <f#ei- 
eMHMfo  to  a  suit  for  tithes,  on  the  ground  of  the  lande 
having  belonged  to  a  raligioua  house,  they  must  be 
shewn  to  have  belonged  to  the  religiooa  house  from 
time  immemorial,  since  it  is  unavailable  to  ahew 
that  the  lands  were  in  the  poesession  of  the  veligious 
house  at  the  period  the  dissolution  took  plnoe. 
M^rkkim  ▼.  5myM,  11  Price,  1S6. 

An  exemption  from  tithes  on  the  ground  of  the 
lands  having  belooged  to  a  monastery  of  a  privileged 
order,  does  not  rest  on  preacription ;  but  the  owner 
most  ahew,  aatiafactorilv,  that  the  monastery  was 
seised  of  the  landa  before  tbe  council  of  Wervni, 
and  also  at  tbe  time  of  the  diaaolution.  Aqd,  there- 
fore, where  tbe  ownere  of  lands  esteblished  the 
former,  but  not  the  latter  fact,  tbe  Court  decreed  an 
account  of  tithes. 

In  order  to  support  a  general  exemption  jm  nen 
dsrisMii^o,  it  muat  be  shewn  that  the  lands  wefe 
part  of  the  possessions  of  a  monastery  before  the  time 
of  legal  BMmory ,  but  it  is  aeldom  that  such  fact  can 
be  distinctly  proved,  and  therefore  it  must  usui^y 
depend  upon  presninptire  OTidence.  N^tUn  r* 
flemsMud,  1  Y.  &  J.  94. 


There  may  be  a  prescriptioa  in  nm  Stmmnde^ 
for  tithes  of  s  district,  or  even  for  a  hundred.  Where 
a  preecription  in  non  d§eimando  is  set  up,  the  party 
must  shew  the  specillc  ground  upon  which  he  claims 
to  prescribe :  strong  evidence  is  required  in  support 
of  a  prsscription  in  tiom  dtcimamd^m  Chiekuitr  ▼« 
Sheidw,  1  Turn.  950, 

An  inoloture  act.  afUr  directing  allotaaenin  to  be 
made  to  the  rector  of  Waddiqgton,  &c.  in  lie«  of 
tithes,  contained  a  clause  which  excepted  aU  rents, 
estate  and  interest,  which  persons,  &c.  bad  and  en- 
joyed in  respect  of  the  said  lands,  &c  before  the 
passing  of  the  sot.  The  oosunissionere,  by  their 
award,  made  several  allotn^nts,  but  neglectad  to 
allot  in  respect  of  Waddington :  Held,  dmtv  under 
the  saving  clause,  the  rector  was  entitled  lo  tithes 
in  kind  for  Waddingtout  which  was  not  ischided  in 
the  award.  Cooper  v.  Walk§r,^B.  &  C.  36,  s.  c  6 
D.  &  R.  3t. 

Age  does  not  exempt  wood  springing  from  the 
roots  or  stools  of  trees  from  being  tidieiUde.  Cki- 
eAsftsr  v.  SMdon,  1  Turn,  945.  [See  WiUimm  v. 
lUnee,  1  H'Clel.  &  Y.  577,  aalr.  C] 

Wood  used  for  bop-poles;  upon  the  fium;  for 
hurdles,  for  hurdling  sheep ;  for  repairing  Itadgee ; 
for  land- draining  on  the  farm ;  and  for  fuel  in  the 
hosbaDdnr  house,  is  not  exempt  from  tithce  1^  the 
common  law,  but  may  be  so  by  custom.  WiUk  ▼. 
Simm,  1  Y.  &  J,  t63. 

The  role  that  involuntary  rakinga  are  not  tithe- 
able,  doea  not  extend  to  hay.  BtmrUfpk  v.  TyUr, 
X  Jac.  66a 

The  rakinga  of  com  are  in  general  exempt  from 
tithe ;  but  where,  from  the  course  of  barveeting. 
tbey  are  unusually  large  in  quantity,  although  them 
be  no  imputation  of  fraud,  tithe  must  be  paid  upon 
them.  GianvilU  v.  Stae$y,  5  Law  J.  K,B.  18j^  a.  e. 
6  B.  &  C.  543. 

Tithea  are  not  payable  in  respea  of  a  n«ii*a  own 
com  ground  at  his  own  miU,  though  be  uMikes  profit 
by  selling  the  meal  to  the  public  T»mUfy  v.  CWe- 
g€t$,  6  Law  J.  Chanc  159. 

(E)  Glthno  OtTT. 

Where  a  fanner  eanaed  every  tenth  sheaf  of  wheat 
to  be  thrown  out  for  titkt,  and  put  up  fbe  othens  in 
shocks  of  different  numbera;  varying  from  six  to 
nine  :  Held,  that  this  was  illegal,  ae  it  w«b  neoee- 
aaiy  for  each  shock  to  contain  an  equal  number  ef 
sheaves.  Walker  v.  Ai^gvoy,  4  Law  J.  C.P.  74, 
a.  c.  3  Bing.  317, 

If  a  paraon  agrees  to  take  his  tithes  of  wheai,  by 
one  sheaf  out  of  each  ahock  of  ten,*  eeeh  peogree* 
sively — ?ix.  the  tint  sheaf  in  the  firat  ahock,  tbe 
•aooad  in  tbe  aecond,  and  ao  on ;  in  tho  aheeoce  of 
fraud,  this  agreement  ie  not  illegal,  although  the 
common  law  mode  of  tithing  wheat  ia  by  the  aheef 
before  it  is  pat  up  in  shocks.  Ceffier  ▼.  Jmetk,  3 
Liw  J.  aP.  183,  a.  o.  3  Bing.  IO61. 

Where  peas  grown  in  fields,  but  gathered  green, 
were  gathered  by  woasen  and  cbUdren  in  email 
baeketa  or  aprone,  and  from  thote  eesptied  into 
aacks,  eaeh  sack  being  compuisd  and  intended  to 
contain  three  buabels ;  and  when  the  aaefcs  amounted 
in  number  to  ten,  one  sack  wan  act  out  for  the  tithe ; 
and  when  there  were  not  ten,  each  anek  was  calcu- 
lated to  contain  three  buehels,  and  npon  tbalprs* 
•umptiop  a  tenth  of  tbe  whole  wan  meamireA  ovft  and 
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tendered  for  the  tithe :  end,  if  there  were  a  surplus 
ever  ten  sacks,  the  surplus  was  measured  in  the 
same  manner :  Held,  that  this  was  a  good  mode  of 
setting  out  the  tithe,  though  it  was  objected  hy  the 
▼icar,  that  the  peas  ought  not  to  be  put  into  sacks 
till  the  evening,  and  he  had  seen  the  whole  mea- 
sured, and  by  that  means  knew  that  he  had  the 
actual  tenth  ;  it  being,  however,  shewn  in  evidence, 
that  it  was  the  usual  mode  of  tithing  in  the  neigh- 
bourhood, and  that  any  other  mode  would  greatly 
injure  the  peas,  as  exposure  to  sun  and  air  for 
any  time  after  they  were  gathered,  would  destroy 
their  bloom  and  diminish  their  value  in  the  market ; 
end  it  being  also  shewn  in  evidence  that  the  sack 
was  a  measure  of  three  bushels,  and  that  the  occu- 
pier gave  the  vicar  his  choice  of  sacks,  and  did  not 
insist  upon  his  accepting  the  sack  without  giving 
him  an  opportunity  of  seeing  and  measuring  the 
contents  of  any  of  the  sacks  he  chose.  Fanikatc€  v. 
Britain,  «  Y.  &  J.  575. 

The  tithe  of  calves  is  to  be  set  out  when  they  are 
(it  to  be  weaned,  and  to  live  alone  on  the  same  food 
with  the  cow. 

The  proper  mode  of  tithing  hay  is  by  the  fork 
end  rake.     Bearbloek  v.  Tyler,  1  Jac.  560. 

(F)  Modus. 

A  defence  of  a  modus  is  wholly  inconsistent  with 
e  defence  tn  non  deeimando,  Norton  v.  Hammond,  1 
Y.  &  J.  94. 

If  a  certain  sum  in  gross  as  a  modus  be  payable 
to  a  vicar  on  his  induction,  in  satisfaction  of  certain 
tithes  during  tlie  period  of  his  incumbency,  with  a 
Airther  snnual  payment  of  a  smaller  sum  m  lieu  of 
certain  tithes  during  the  same  time,  the  modus 
cannot  be  supported.  Manbyr.  Taylor,  9 Price,  f  49. 

The  union  of  articles,  as  "  caWes"  and  "  milk," 
which  are  distinctly  titheable,  is  bsd. 

A  court  of  equity  will  decree  tithes  in  kind,  if  it 
be  satisfied  that  the  modus  set  up  is  either  bad  in 
law,  t>r  that  it  has  not  been  in  existence  from  time 
immemorial. 

A  modus  in  lieu  of  tithes,  as,  3d,  for  every  hogs- 
head of  cider,  and  Id,  for  fruit,  apples,  pears,  and 
other  fruit,, is  void. 

So  is  a  modus  in  lieu  of  tithes,  of  4rf.  for  every 
milch  cow  and  calf,  and  5d,  for  every  heifer  and 
calf.     Short  v.  Lee,  2  J.  &  W.  464. 

A  modus  for  agistment  tithe  in  satisfaction  of  all 
tithes,  made  in  yean  when  the  gmss  land  was  other- 
wise cnltivsted,  was  holden  bad.  Mould  v.  Wyat, 
9  Ken.  38,  Chanc 

A  modus  of  Id.  payable  by  every  occupier  of 
land,  in  lieu  of  the  tithe  of  hay,  is  bad.  So  a  modus 
of  a  shilling  for  a  milch  cow,  in  lieu  of  the  tithe  of 
milk.  So  s  modus  for  every  occupier  of  land  to  pay 
a  penny  in  lieu  of  the  tithes  of* calves.  Buskv, 
Lewit,  1  Jac.  363. 

Where  a  district  modus  was  pleaded,  and  it  ap- 
peared from  ancient  documents  that  the  modus  could 
not  consistently  with  those  documents  have  existed 
at  the  time  of  legal  memory,  the  Court  decreed  an 
account  of  tithes  in  kind,  and  refused  an  issue,  not- 
withstsnding  the  payments  were  proved  to  have 
existed  for  a  great  number  of  years.  A  district 
modus,  to  be  good,  must  cover  aU  the  lands  in  the 
district,  and  therefore,  where  a  modus  was  pleaded 
for  a  particular  district,  and  it  appeared  from  the 
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evidence  that  certain  farms  within  the  district  never 
paid  or  contributed,  the  modus  was  considered  bad. 
Miller  v.  Jackson,  1  Y.  &  J.  65. 

Where  a  township  modus  of  5h  3ff.  10^d»  was 
pleaded,  as  covering  all  the  lands  in  a  particular 
township,  in  lieu  of  predial  tithes,  and  it  appeared 
from  the  evidence,  that  for  a  great  many  years 
several  small  sums,  amounting  to  about  the  sum 
pleaded,  had  been  paid  by  the  inhabitants  severally, 
and  not  collectively,  to  the  rector:  The  Court  held, 
that,  though  some  of  the  payments  might  be  good 
mod  uses  or  prescriptive  payments  for  their  respective 
farms ;  yet  that  they  could  not  together  make  a  good 
township  modus. 

To  render  a  township  modus  good,  it  ought  to  be 
payable  by  each  and  every  of  the  inhabitants,  and 
ought  not  to  be  coUeoted  by  the  rector.  Jaehon  v. 
Benton,  2  Y.  &  J.  45. 

Where  moduses  were  7d.  for  eyery  milch  cow, 
5d.  for  every  heifer,  4d.for  every  hogshead  of  cider, 
and  id,  in  lieu  of  hoarded  apples,  they  were  held  to 
be  legal,  and  issues  directed  to  try  them.  Holwell 
V.  Blake,  1  M'Clel.  .559. 

Moduses  of  l^d.  for  every  cow  calving  and  being 
milked  within  the  year  ending  at  Easter,  in  lien  of 
the  tithe  of  milk  and  calf  of  every  such  cow  ;  of  Id. 
for  every  cow  not  calving,  but  being  milked  within 
the  year  endiog  at  Easter,  in  lieu  of  the  tithe  of 
milk  of  soch  cow ;  of  4d.  for  every  oolt  foaled ;  of 
3d.  for  every  lamb  ;  of  Id.  for  every  sheep  shorn, 
in  lieu  of  the  tithe  of  wool ;  and  of  Id.  for  everv 
garden,  in  lieu  of  the  titlies  of  the  produce  of  soon 
garden:  Held,  good  moduses,  but  issues  offered. 
Govemort  tf  Luetoti  School  v.  Scarlett,  2  Y.  &  J.  330. 

Issue  directed  to  try  a  modus  of  372.  a  year,  pay- 
able half-yearly,  alleged  to  be  payable  m  lieu  and 
satisfaction  of  all  the  vicarial  titnes  of  certain  farms 
constituting  a  particular  hamlet  within  the  parish, 
notwithstanding  the  presumptive  rankness  of  the 
modus,  and  though  it  appeared  from  ancient  docu- 
ments that  the  whole  value  of  the  lands  in  the  parish, 
at  a  date  long  subsequent  to  the  time  of  legal 
memory,  were  of  less  annual  value  than  the  sum 
plesded  as  a  modus,  and  notwithstanding  there  was 
no  evidence  of  any  payment  of  tithes :  toe  validity 
of  the  ancient  documents,  and  their  application  to 
the  subject,  being  however  questioned,  and  a  great 
deal  of  parol  testimony  being  adduced  in  support  of 
the  modus,  uncontradicted  by  any  parol  evidence 
to  the  contrary.  Strong  v.  Denehfield,  2  Y.  fir  J.  594. 

A  modus  ot  6d.  in  the  pound  on  an  ancient  rent, 
held  bad,  as  a  shifting  and  uncertain  modus.  The 
following  moduses  were  held  good,  viz.  two-pence 
for  every  milch  cow,  called  a  new  cow,  that  is,  a 
cow  that  has  had  more  than  one  calf,  in  lieu  of  the 
tithe  of  the  milk  of  such  cow ;  one  penny  for  every 
milch  heifer  or  whey  of  her  first  calf,  in  lien  of  the 
tithe  of  milk  of  soch  milch  heifer  or  whey ;  one 
penny  for  every  far  cow  or  strip,  that  is,  a  milch 
cow  Uiat  has  not  had  a  calf  within  the  year,  in  lien 
of  the  tithes  of  such  far  cow  and  the  milk  tiiereof ; 
one  penny  for  every  calf  under  five  within  the  year ; 
for  five  calves,  the  value  of  one  halfpenny  a  calf; 
six  calves  up  to  fourteen  inclusive,  a  calf  in  kind,  or 
its  value ;  fifteen  calves,  a  calf  in  kind  or  its  value, 
and  the  value  of  half  a  calf  more ;  sixteen  oalves  to 
twenty-four  inclusive,  two  calves  in  kind,  or  their 
value }  and  so  on  in  proportiout    The  like  modus 
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for  fowlf ;  one  penny  for  every  garden  ;  and  four- 
pence  for  a  ben,  called  a  loak  ben,  in  lieu  of  the 
tithes  of  eggs  and  young  poultry. — Tbe  following 
modoses,  viz.  for  erery  number  of  lambs  witbin  tbe 
year,  under  fi?e,  notbing ;  fire  lambs,  the  ralue  of 
one  halfpenny  a  lamb  }  six  lambs,  and  up  to  four- 
teen, inclusiTe,  a  lamb  in  kind,  or  its  Tslae }  fifteen 
Iambs,  a  lamb  in  kind,  or  its  value,  and  tbe  value  of 
half  a  lamb  more ;  sixteen  lambs  up  to  twenty-four 
inclusive,  two  lambs  in  kind  or  their  value,  and  so 
on :  tbe  like  modus  as  to  fleeces :  tbe  same  as  to 
geese ; — were  considered  bad,  notbing  being  paid 
under  five.     Norton  v.  Hammond,  1  Y.  &  J.  94. 

A  modus  of  Hd,  for  every  milch  cow,  if  under 
seven,  kept  and  fed  on  the  lands,  in  lieu  of  tbe  tithe 
of  milk  and  calves  of  such  cows;  tt,  4d.,  if  tbe  milch 
cows  and  calves  shall  amount  to  seven,  and  not  seven- 
teen ;  and  the  like  sum  of  tf«.  4(/.  for  ewery  ten  miloh 
cows  after  the  first  seven,  in  lieu  of  the  tithe  of  the 
milk  and  calves  of  such  cows,—- considered  good. 

A  modus  of  fd.  for  every  bouse  and  garden,  in 
lieu  of  garden  stuff,  considered  g^ood ;  but  held  to 
cover  only  gardens  annexed  to  houses  for  the  use  of 
the  houses,  and  not  to  market-gardens,  or  the  like. 

A  custom  to  pay  tbe  seventh  lamb,  pig,  fleece,  or 
gosling,  if  there  be  seven,  instead  of  a  tenth  only  of 
the  value  of  the  lambs,  pigs,  fleeces,  or  goslings,  in 
lieu  of  tbe  tithes  of  such  lambs,  &c.,  and  if  there  be 
seventeen,  then  a  lamb,  pig.  fleece,  or  gosling,  and 
so  an  additional  lamb,  &c.  for  every  successive  ten, 
held  a  void  custom.  Prilchett  v.  Honeybomt,  1  Y. 
&  J.  1S5. 

'I'he  Court  will  not  disturb  a  verdict  establishing 
a  modus,  when  the  cause  comes  before  them  for  fur- 
ther directions  on  the  postea  ;  hence  a  modus  of  ftd. 
a  cover,  for  every  cover  of  clover,  and  so  in  propor- 
tion ;  and  another  modus  of  9d.  yearly  for  e^Bry 
day's  math  of  hay,  and  so  in  proportion,  have  been 
holden  good.  Daviet  v.  MoseUy,  M'Clel.  143,  s.  a 
J3  Price.  423. 

Cases  of  mod  uses  found  differing  from  those  laid 
In  the  answer,  and  directed  to  be  tried  by  the  issue 
ordered,  but  received  and  acted  upon  by  the  Court, 
disapproved,  and  the  reasons  stated.  WiUiawuouy, 
Tfiompstm,  11  Price,  745. 

Bill  by  the  impropriate  rector  of  A  for  predial 
tiilies  of  land,  allotteid  under  an  inclosure  act.  The 
defence  was,  that  tbe  land  allotted  was  awarded  in 
lieu  of  a  right  of  common  in  A,  appurtenant  to  a 
tenement  in  the  parish  of  B ;  and  that  the  tenement 
In  B  was  protected  from  all  tithes  by  a  farm  modus 
of  20s.  payable  to  the  rector  of  B,  and  therefore  that 
the  modus  for  the  tenement  protected  the  allotment 
The  Court,  however,  decreed  an  account.  Bitkop 
vf  Carlitle  v.  Blain,  1  Y.  &  J.  133. 

The  defendants  to  a  bill  by  a  rector  for  tithes  of 
hay,  set  up  a  modus  of  twO'-penee  for  eac  h  load  of 
hay  of  the  weight  of  one  ton,  pa^'able  at  Easter  by 
the  several  occupiers,  in  lieu  of  tithes  of  hay  grown 
from  Easter  in  the  year  preceding  inclusive ;  and 
they  by  their  answer  further  stated,  that  tbe  amount 
of  modus  payable  to  the  rector  under  such  custom 
had  been  usually  ascertained  by  a  person  on  behalf 
of  the  rector  inspecting  tbe  ricks  of  hay  made  witb- 
in the  parish  in  each  year,  and  forming  an  estimate 
of  the  number  of  loads  of  one  ton  weight  contained 
in  each  rick,  upon  which  estimate  the  whole  of  the 
annual  modus  payable  to  the  rector  was  calculated. 


but  that  this  mode  of  estimating  die  weight  forOMd 
DO  part  of  tbe  custom  ;  it  also  appeared,  that,  in  a 
suit  instituted  in  the  Exchequer  by  tbe  same  rector 
against  some  occupier  for  ihe  tithe  of  bay  in  the 
same  parisbi  an  issue  had  been  directed,  and,  the 

iury  having  found <  that  two-pence  for  every  load  of 
lay  of  the  weight  of  one  ton  bad  been  tmmemorially 
paid  to  the  rector  at  Easter  in  each  year,  by  tbe 
several  occupiera  of  lands,  in  Uev  of  the  tithes  of 
hay,  the  rector's  bill  had  been  dismissed  with  costs: 
Held,  thst  the  alleged  modus  was  bad  in  law,  and 
that  an  account  ought  to  be  directed  against  the  de- 
fendants, without  directing  an  issue  as  to  the  vali- 
dity of  the  modus. 

Qtun^ — Whether  tbe  Court  ought  to  direct  an 
issue  to  try  the  validity  of  a  modus,  where  the 
modus  is  stated,  in  the  answer,  in  such  a  form  that 
it  would  not  be  good  in  law,  if  proved  exactly  as  it 
is  alleged,  but  the  Court  has  reason  to  believe,  that, 
on  a  trial,  those  ciroumstances,  which  would  be  re- 
quisite to  give  it  validity  may  probably  be  esub- 
lished  in  evidence.  Goodenough  v.  PoweU,  2  Ruas. 
219. 

By  7  &  8  Wm.  3,  c.  6,  a  summary  remedy  is 
given  before  two  justices  for  the  recovery  of  small 
tithes,  under  the  value  of  40f.  [increased  to  10/.  by 
53  Geo.  3,  c.  127,  s.  4] ;  by  s.  7,  which  gives  an 
appeal  to  ^le  sessions,  the  certiorari  is  taken  away, 
*'  unless  the  title  of  tbe  tithes  should  be  in  question  V' 
and  by  s.  8,  if  any  person  complained  against  for 
subtracting  tithes,  should  insist  before  two  justices 
upon  any  prescription,  composition,  or  modu$  deei» 
mandi,  sgreement,  or  title,  in  order  to  free  himself 
from  the  tithes  claimed,  and  deliver  the  same  in 
writing  to  the  justices,  subscribed  by  him,  and 
should  give  the  party  complaining  security,  to  the 
satisfaction  of  the  justices,  to  pay  all  costs  and  da- 
mages which,  upon  a  trial  at  law,  to  be  bad  for  that 
purpose  in,  any  superior  court,  should  be  given 
against  him,  in  caae  the  prescription,  &c«  should 
not  upon  such  trial  be  allowed ;  in  soeh  caae  tbe 
justices  should  forbear  to  give  any  judgment  of  the 
matter,  and  the  party  complaining  should  be  at 
liberty  to  prosecute  him  for  the  subtraction  in  any 
court  in  which  he  might  have  sued  before  tbe  act 
Quart,  whether  by  this  act  the  justices  have  juris- 
diction to  try  a  modus  decimandi.  Where,  however, 
after  sumn^ons  and  appeannce,  two  iustioes  made 
an  order  under  this  statute  upon  a  deJendant  to  pay 
the  value  of  certain  small  tithes,  and  upon  the  trial 
of  an  appeal  against  the  order,  the  defendant  then, 
for  the  first  time,  offered  evidence  of  a  modm$  dM- 
mandi,  which  was  rejected :  Held,  that  the  sessions 
did  right,  and  that  if  the  defendant  meant  to  avail 
himself  of,  a  modus  as  a  ground  of  defeuce,  he  was 
'bound  to  submit  his  evidence  to  the  two  justices  in 
the  first  instance.  Uex  v.  Ambrom  Jeffrey ,  t  D.  & 
R.860. 

(6)  Composition. 

A  composition  may  be  made  by  a  privileged  as 
well  as  by  a  religious  order ;  hence  the  lessee,  un- 
der the  Crown's  grantee  of  lands  which  had  belonged 
to  the  Knights  of  St.  John  of  Jerusalem,  and  his 
under-tenants,  may  defend  themselves  against  a  de> 
manJ  of  tithes,  just  as  they  might  have  done  if 
their  lands  had  belonged  to  sn  order  not  privileged* 
Donniion  v.  EUUy,  1  M'Clel.  &  Y.  1. 
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By  ]etCen  pfttent,  19  Jao.  1,  a  reotoiy,  with  the 
appartenances,  was  granted  to  the  Dean  and  Chap- 
ter  of  York,  and  tbeir  successors,  for  the  support 
and  maintenance  of  a  grammar-school.  In  17 IS,  an 
arrangement  was  entered  into  between  the  Dean 
and  Chapter,  and  their  lessee  of  the  rectory,  and 
the  lord  of  the  manor  of  a  district  within  the  rectory, 
to  take  a  perpetaal  composition  in  lieu  of  the  tithes 
of  that  district,  and  snch  arrangement  was  carried 
into  effect  by  deeds  of  covenant,  executed  by  the 
Dean  and  Chapter  and  their  lessee,  and  tfaeiord  of 
the  manor,  ana  the  latter  granted  a  perpetaal  rent- 
charge  to  the  amount  of  the  composition  oat  of  his 
estates.  This  composition  or  rent  continued  to  be 
received  by  the  lessees  of  the  Dean  and  Chapter  for 
npwards  of  a  century,  when  the  Dean  and  Chapter 
(the  rectory  being  then  in  their  own  bands)  refused 
any  longer  to  receive  it,  and  filed  their  bill  for  tithes. 
The  Court  held,  that  the  deed  of  covenant  of  1712 
was  Toid  under  the  disabling  statute,  and  that 
the  covenant  was  not  binding  on  the  Dean  and 
Chapter,  and  that  they  were  entitled  to  the  tithes. 
Deanand  Chapter  of  Su  Ptter,  York,v.  Middldwrough, 
2  Y.  &  J.  196. 

A  tenant  who  enters  into  a  parol  composition  for 
tithes  creates  merely  a  personal  contract,  which 
cesses  with  the  occupation.  The  composition  paid 
by  the  former  occupier  is  primd  faci§  evidence  of 
Tsloe.     Paynton  v.  Kirkbyt  t  Chit.  405. 

Composition  for  tithe  from  Michaelmas  to  Mi- 
chaelmas, is  not  determined  by  the  tenancy  of  the 
land  expiring  at  Lady-day,  bat  there  must  be  notice : 
therefore,  where  tenant  continued  to  hold  part  of  the 
farm  for  her  away-going  crop,  till  Michaelmas  fol- 
lowing the  end  of  her  term — Held,  that  tender  of 
composition  to  Lady -day,  and  setting  out  of  tithe 
upon  the  part  thus  occupied  was  no  answer  to  an 
action  for  a  year's  composition.  Notice  to  deter- 
mine such  composition  mast  be  similar  to  notice  to 
determine  a  yearly  tenancy,  vis.  six  months.  Hulnu 
r.  Pardoe,  1  M'Clel.  S95,  s.  c.  1  C.  &  P.  93. 

Where  an  inclosure  act  sabstituting  a  money  pay- 
ment in  lieu  of  tithes,  to  be  calculated  with  reforenoe 
to  the  Talae  of  the  tithes,  contained  these  words, 
thst  the  payment  to  the  Wear  was  to  be  "  free  and 
dear  of  all  rates,  taxes  snd  deductions  whatever :" 
It  was  holden,  that  the  vicar  was  exempt  from  poor 
rates,  in  respect  of  the  money  so  directed  to  be  paid 
to  him.  Chatfitld  ▼.  RutUm,  3  B.  &  C.  863,  s.  c.  5 
D.  &  R.575. 

Commissioners  under  an  inclosure  act  were  to 
allot  by  tbeir  award  to  the  rector  of  the  parish  so 
much  of  the  lands  to  be  inclosed  in  the  township  of 
S,  and  of  the  titheable  parts  of  the  township  of  W,  as 
should,  quantity,  quality,  and  situation  considered, 
contain,  or  be  equal  in  value  to,  two  fifteenth  part» 
of  the  titheable  places  thereof,  in  lieu  of  tithes  sris- 
ing  within  the  same  lands ;  after  the  enrolment  of 
the  award  of  the  commissioners,  all  tithes  srising 
within  the  landa  inclosed  were  to  cease ;  but  there 
was  a  saving  to  all  persons  (other  then  the  persons 
to  whom  any  compensation  should  be  made  by  virtue 
of  the  act,  in  respect  of  the  interest  for  which  such 
compensation  should  be  msde,)  of  all  such  interest 
as  they  had  in  respect  of  the  said  lands  before  tlie 
psssing  of  that  act ;  an  award,  by  which  the  com- 
missioners allotted  to  the  rector,  in  lieu  of  the  tithes 
of  S  and  A,  lands  more  in  quantity  than  two  fifteenths 


of  the  lands  inclosed  in  S  and  A,  but  less  thsn  two 
fifteenths  of  the  lands  inclosed  iu  S,  A,  and  W, 
without  any  allotment  expressed  to  be  in  lieu  of  the 
tithes  of  W,  is  not  a  bar  to  the  rector's  claim  of  the 
tithes  in  W.     Cooper  v.  Thorpe,  t  Russ.  78. 

To  ascertain  the  tenahility  of  a  money  payment 
in  respect  of  an  ancient  composition  in  lieu  of  tithes, 
the  Court  directed  an  issue.  Markham  v.  Smyth, 
11  Price,  196, 

(H)  Actions  at  Law. 

A  party  cannot  proceed  at  law  and  in  equity  at 
the  same  time  for  the  treble  value  of  tithes.  Tauntou 
V.  Glyde,  10  Price,  1^9. 

But  filing  a  bill  in  equity  for  tithes  does  not  pre* 
elude  the  defendsnt  from  bringing  an  action  of  tres* 
pass  for  not  taking  them  away.  Therefore  the  Court 
will  not  grant  an  injouction  to  restrain  the  proceed? 
ings  at  law.  Bradley  v.  Bensted,  13  Price,  221, 
s.  c.  M'Clel.  80. 

Tithe  had  for  years  been  set  out  in  shocks.  The 
gatherer,  after  notice,  and  inquiring  how  many 
shocks  there  were,  did  not  take  it  away.  The  farmer 
declared  in  case,  for  not  carrying  it  away,  and 
alleged  that  it  was  lawfully  and  in  due  manner  set 
oot.  The  Court  held,  that  tliere  was  evidence  to 
go  to  the  jury,  that  the  psrties  had  agreed  that  tlie 
tithe  should  be  sot  out  in  shocks,  and  that  such  an 
agreement  supported  the  allegation.  They  also 
held,  that  the  question,  whether  com  has  been  on 
the  ground  a  reasonable  time  to  enable  the  party  to 
examine  it,  was  a  question  for  the  jury,  haeey  v. 
Hurdom,  %  Law  J.  K.B.  225,  s.  c.  3  B.  &  C.  2l3, 
s.  c.  5  D.  &  R.  68. 

In  an  action  for  not  carrying  away  tithe,  it  was 
averred  in  the  declaration  (by  mistake),  that  the 
land  was  that  year  sown  with  grass ;  the  defence 
was,  thst  the  tithe  was  set  out  in  an  inconvenient 
manner  for  being  carried  away ;  but  the  jury  found 
that  it  was  set  oot  sccording  to  the  custom  of  the 
country :  Held,  that  the  uncertainty  as  to  the  decla- 
ration, and  as  to  the  setting  out  the  tithe,  was  suffi- 
cient ground  for  granting  a  new  trial.  But  the 
plaintiff  was  allowed  to  amend  on  payment  of  costSt 
Hooper  v.  Mantle,  M'Clel.  388. 

(I)  Suits  in  Eoorry. 

In  suits  for  tithes,  the  jurisdiction  of  a  court  of 
equity  is  limited  to  discovery  and  account.  Tho 
title  to  tithes,  as  of  other  real  property,  is  s  question 
of  a  legal  right,  upon  which  toe  court  of  equity  has 
no  jurisdiction ;  and  if  the  title  is  disputed  and 
doubtful,  the  Court  has  no  right  to  make  a  decree. 
Norbury  v.  Meade,  2  Bligb,  245. 

If  the  occupier  shews  a  colour  of  title  to  the  tithes 
not  rendered,  a  court  of  equity  will  not  interfere, 
but  leave  the  plaintiff  to  his  remedy  at  law.  Cherry 
V.  Legh,  1  Bligh,  N.S.  306. 

A  lay  impropriator,  who  is  in  possession  of  a  rec* 
tory,  and  in  perception  of  the  tithes  subject  to 
charges  by  way  of  mortgage,  and  for  raising  por* 
tions,  (inssmoch  ss  such  mortgagees,  &c.  having 
permitted  the  possession,  cannot  claim  the  by-gone 
rents,^  has  a  title  sufficient  to  susuin  a  suit  against 
occupiers  for  an  account  of  tithes.  GUgg  v.  Legh, 
1  Bligh.  N.S.  302. 

It  is  not  sufficient  ground  for  an  application  to  a 
court  of  equity,  to  restrain  a  plaintiff  in  a  suit  by 
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bill  in  tbst  oomt  foi^  tithes,  from  proceeding  in 
actions  brought  by  him  against  parisbionera,  not 
parties  to  that  soit,  for  not  setting  oat  their  tithes, 
that  the  court  of  equity  has  decreed  an  issue  to  try 
the  ralidity  of  (parochial)  moduses  laid  in  the  an- 
swers as  coyering  the  articles,  in  respect  of  tlie 
tithes  of  which  the  action  atlaw  had  been  commenced; 
nor  although  the  parties  applying  hare  entered  into 
a  bond  to  pay  all  costs  of  suits  and  actions  relating 
to  such  tithes,  to  connect  them  with  the  suit  in 
equity,  as  to  entitle  them  to  the  interference  of  the 
Court    Taylor  v.  Cook,  9  Price,  207. 

If  a  disinterested  party  be  made  a  defendant  to  a 
sait  for  tithes,  he  is  entitled  to  have  the  bill  dis- 
missed with  costs  ;  though,  if  he  intermeddles,  the 
bill  will  be  dismissed  without  costs.  Markkam  v. 
Smyth,  11  Price,  126. 

Where  a  bill  for  an  account  of  tithes,  after  stating 
that  the  plaintiff  claimed  as  leasee  of  an  impropriate 
rector,  alleged  that  the  owner  demised  the  tithes  to 
the  plaintiff,  without  stating  that  the  demise  was 
by  deed :  Held  demurrable ;  but  the  Court  recom- 
mended the  plaintiff  to  submit  to  an  amendment,  by 
making  the  rector  party  plaintiff,  and  other  corre- 
sponding alterations,  which  he  was  allowed  to  do  on 
payment  of  costs.  Jackson  ▼.  Btnum,  13  Price,  151. 

In  a  suit  by  an  impropriate  rector  for  tithes, 
where  the  defence  is,  that  the  tithe  in  question  is 
▼icarial,  and  the  yicar,  who  is  a  defendant,  dies 
during  the  suit,  it  is  not  necessary  to  make  the  new 
Ticar  a  party,  if  the  plaintiff  will  waive  the  account 
subsequent  to  his  induction.  The  tithe  of  tare-seed 
held  to  be  a  small  tithe.    Dawi  v.  Btnn,  1  Jac.  93. 

Where  a  rector  and  vicar  joined  in  a  suit  for 
tithes,  respectively  due  to  them,  it  was  held  muhi- 
farions.     Extter  CclUge  v«  Rowiatulf  6  Mad.  94. 

A  person  entitled  to  a  parcel  or  portion  of  tithes, 
was  made  a  defendant  in  a  suit  by  a  person  also 
claiming  to  be  entitled  to  the  tithes  against  occu- 
piers ;  he  joined  with  the  occupiers  in  one  answer, 
and  insisted  on  his  right  to  the  tithes :  The  Court 
retained  the  plaintiff's  bill  for  a  year,  with  liberty 
to  bring  an  action  ;  if  not,  the  bill  to  be  dismissed 
without  costs.  An  action  was  brought  against  the 
occupiers,  and  a  verdict  giren  for  the  plaintiff.  The 
Court,  on  further  hearing,  decreed  an  account  of 
the  tithes,  and  ordered  the  payment  of  costs  by 
the  occupiers,  and  the  other  defendant. 

When  an  impropriator,  or  owner,  is  made  a  party 
to  a  suit  for  tithes,  and  does  not  demur  to  the  bill, 
or  insist  by  his  answer  that  he  ought  not  to  be  made 
a  party,  but  joins  with  the  occupiers  in  an  answer, 
and  suggests  their  defence,  though  the  Court  cannot 
decree  an  account  against  him,  yet  it  will  visit  him 
with  costs.    Wing  y.  Mumll,  1  M'Clel.  &  Y.  620. 

(K)  Pleadings. 

A  plaintiff  in  equity  must  state  his  title  in  his 
bill,  and,  unless  it  is  admitted  by  the  defendant, 
must  prove  it     Norbury  v.  Moade,  3  BHgh,  245. 

The  same  precision  of  pleadmg  is  not  required  in 
an  answer  insisting  upon  an  exemption,  as  in  a  bill. 

An  allegation,  in  an  answer,  that  a  monastery 
held  the  lands  discharged  from  tithes,  is  sufficient 
to  raise  the  question  of  discharge  by  immemoriU 
prescription ;  and  that  too,  though  the  lands  were 
not  particularly  described.  Wiliiami  v.  Goodehild, 
3  Law  J.  Chanc.  .^3. 


It  is  incorrect  to  plead,  that  by  a  custom  used  and 
approved  of  in  P,  and  nineteen  other  pariahes,  no 
tithe  of  a  particular  kind  was  due  or  pajrable  to  the 
rector  of  P.     Page  v.  WUion,  2  J.  &  W.  521. 

In  pleading  that  particular  lands  are  not  liable  to 
tithes;  describing  them  accurately,  and  abewing 
their  situation  and  boondariea,  are  indispeuMble 
requisites.    Markhamv,  Smyih,  11  Price,  126. 

A  bill  being  filed  against  an  occupier  for  tithes  of 
certain  lands  cUled  Cook*t  Green,  the  defendant,  by 
his  answer,  states,  that  the  landa  in  hia  oceopatioii, 
together  with  a  certain  other  close,  in  the  oocopation 
of  A,  containing  nine  acres,  and  aeparated  from  the 
former  by  a  lane  which  had  been  reeently  laid  to 
the  defendant's  grounds,  were  called  and  well  known 
by  the  ancient  name  of  Cook's  Green  ;  and  he  Uien 
insists  that  the  lands  called  Cook's  Green  are  covered 
by  a  modus :  Held,  that  the  lands  comprised  in  the 
farm  or  district,  alleged  to  be  covered  by  tha  modus, 
were  described  with  suBicient  certainty.  WUlwmi 
V.  WaUou,  1  Russ.  605. 

Where  a  mm  dedanoHdo  waa  set  up  for  lands,  as 
part  of  the  possessions  of  a  monastery,  which  was 
dissolved  by  or  came  into  the  hands  of  King  Hen.  8, 
and  the  answer  alleged,  that  such  lands  were,  at  the 
dissolution,  in  the  hands  or  occupation  of  the  abbot, 
discharged  of  all  tithes,  without  stating  in  what 
manner  they  were  discharged,  whether  by  bull, 
order,  or  prescription, — the  Court,  upon  the  effeot  of 
the  whole  answer,  considered  it  might  understand 
it  to  mean  prescription.  Priiehelt  v.  Honeybeme,  1 
Y.  &  J.  135. 

In  pleading  a  modus  for  certain  land,  it  mast  be 
alleged  in  the  answer  that  the  defimdant  occupies 
the  same.    Stuart  y.  Grenall,  9  Price,  106. 

A  defendant  cannot  plead  a  payment  as  a  modus, 
and  afterwards  insist  upon  the  same  pajrment  as  a 
composition,  requiring  six  months  to  determine  it. 
VFo/%  V.  BrownkUi,  M'CleL3l7,s.o.  l3Price,dOO. 

Bill  by  an  impropriate  rector,  againat  oeonpien, 
for  an  account  of  tithes ;  and  against  a  portionist, 
requiring  a  discoyery  from  the  latter,  of  the  deeds 
nnder  which  he  claimed  to  be  entitled  to  the  portiov 
of  tithes,  to  which  the  bill  admitted  him  to  be  cm- 
titled  ;  alleging,  that  the  deeds  would  shew  not  only 
the  title  of  the  portionist  to  the  tithes  claimed  by 
him,  but  also  the  title  of  the  plaintiff  to  the  tithes 
demanded  by  him  of  the  oocupiersb  Demurrer  by 
the  portionist  to  the  discovery  allowed.  Comftom  r. 
Earl  Grey,  1  Y.  flcj.  154. 

Where  a  bill  did  not  pray  en  account  for  tithea 
against  the  occupien,  but  an  account  of  the  money 
received  for  tithes,  by  a  person  claiming  under  an 
adverse  title,  it  was  holden  not  to  lie.  TkM  Buko|^ 
of  St.  Ataj^  V.  WUUamt,  1  Jac  S49. 
.  Where  a  bill  claimed  the  tithe  of  potatoea,  tur- 
nips, and  cabbagea,  generally ;  and  the  answer  set 
up  a  garden  modus,  and  the  plaintiff  did  not  go  for 
tithe  of  gardens :  The  Court  dismissed  die  Wll  in 
that  respect,  with  costs.  WoUey  y.  BrmmhiU, 
M*Clel.  317,  s.  c  13  Price,  500. 

It  is  not  a  demurrable  obiection  to  a  hill  for  an 
account  of  tithes,  that  the  plaintiff  having  stated,  as 
the  foundation  of  his  claim,  a  decree  made  in  pur- 
suance of  an  act  of  parliament,  also  charges  two 
other  distinct  sourees  from  which  he  derives  his 
right,  and  on  which  he  rests  his  title  ;  the  basss  of 
those  two  latter  being,  iint,  an  agreemont  anterior 
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to  tbe  d«€Me,  ohaiged  to  have  beca  eonfinned  by 
an  act  of  parliament  paaaad  ten  yean  before  tbe  for- 
mer act ;  and,  secondly,  coatom  founded  on  com- 
mercial naage»~-tbere  bein^  notbing  uncertain. 
Owen  y,  Nodm,  M<Clel.  938,  a.  c.  13  Price,  478. 

To  part  of  a  bill  praying  an  account  of  tbe  great 
titbea  arising  out  of  certain  lands  called  tbe  Old 
Inclosuree  in  tbe  occupation  of  tbe  defendants,  a 
plea  setticg  fortb  an  inclosure  act,  and  an  award  of 
comnrisaioneia  under  it,  wberein  tbey  bad  allotted 
certain  parts  of  tbe  inclosed  land  in  lieu  of  tbe  rigbc 
to  titbee  in  kind  in  various  persons,  and  in  lien  of 
and  as  a  compensation  for  all  titbesdue  to  tbeplain« 
tiff,  (after  baving  noticed  a  dispute  between  a 
claimant  of  tbe  titbes  of  certain  old  icdosures  as 
againat  tbe  plaintiff,  wbicb  tbey  bad  declined  to 
deteimine,)  and  aTerring  tbat  tbe  lands  io  tbe  occu- 
pation of  tbe  defendants  were  not  part  of  tbe  old 
inclosnies  so  in  dispute,  overruled,  snd  ordered  to 
stand  for  an  answer,  witb  liberty  to  plaintiff  to  ex- 
cept,— not  being  a  short  answer  to  tbe  demand, 
bringing  tbe  qoeation  between  tbe  parties  to  a  aingle 
point  precisely  meeting  tbe  aUegationa  in  tbe  bill. 
Wing  V.  MHrrelU,  11  Price,  7S3. 

Covenant  for  not  aetting  out  certain  titbea  :  plea, 
tbat  by  an  inclosure  act,  tiie  plaintiff  received  an 
allotment  in  lien  tbereof,  not  stating  tbat  the  com- 
missioneis  under  tbe  act  bad  made  tbeir  award  as 
directed  tberebr:  Held,  altfaougb  tbe  jury  bad 
found  for  tbe  defendant  upon  that  issue,  tbat  tbe 
plea  was  untenable,  as  it  did  not  shew  tbat  tbe  forms 
of  tbe  act  bad  been  complied  witb  :  judgment  non 
•Ajtante  v€r§dieio  was  therefore  entered  for  tbe 
plaintiff.    EUU  r.  ArmUm,  3  D.  &  R.  t7. 

,  (L)  Evidence. 

All  owners  of  lands  in  tbe  same  parish  are  incom- 
petent witnesses  on  issues  to  try  moduses ;  and  tbe 
depoaitionB  of  intereated  witoeases,  who  are  dead, 
cannot  be  read,  altbongfa  their  being  ao  interested 
does  not  appear  upon  tbe  face  of  tbe  written  docu- 
ment.    Jmut  V.  Carrin^tm,  1  C.  &  P.  329.  [Park] 

Tbe  lesaee  of  a  vicar  is  a  competent  witness  on  an 
issue  to  try  a  modus  between  a  vicar  and  occupiers, 
if  he  release  tbe  vicar.  i2o6tiiioii  v.  Willumugm,  9 
Price,  136. 

To  establish  a  bill  to  enforce  a  contribution  be- 
tween tithe-owners,  the  evidence  must  be  express, 
and  not  doubtful.    Stont  v.  Yea,  1  Jae.  4t6. 

A  person  suing,  ss  lay  impropriator,  for  the  titbes 
of  a  parish  in  which  there  has  been,  within  the 
living  memory,  a  pariah  church  and  a  burial  ground, 
in  oi^er  to  establish  his  title,  must  shew  that  there 
has  been  an  impropriation,  and  when  it  was  made ; 
because,  if  it  was  not  prior  to  tbe  15  Ric  9,  c  6,  it 
is  fortber  necessary,  according  to  tbat  statnto,  that 
an  endowment  of  a  vicarage  abould  be  shewn ;  and 
if  the  plaintiff  does  not  allege  and  prove  either  that 
tbe  i^ropriation  was  before  the  15  Ric.  ft,  or  tbat 
a  vicar  has  been  endowed,  jtrimdfaeU  tbe  appropria- 
tion is  invalid.     Narhunf  v.  Meade,  3  Bligb,  245. 

According  to  ancient  practioe  in  suits  by  lay  im- 
propriators, tbe  production  of  tbe  original  grant,  and 
a  xegnlar  deduction,  of  tbe  tithe  by  tbe  necessary 
docomenta,  were  required.  Tbat  practice  was  altored 
in  conaideration  of  the  frequent  loas  of  instniments 
of  title.  But  it  is  still  necemaiy  to  produce  the 
original  grant,  and  to  prove  a  possession  correspond- 


iDg  with  the  title.  Narhitry  T.  Meade,  S  Bligb,  224. 

Upon  a  lease  of  titbes,  by  tbe  lay  impropriator,  if 
tbe  titbes  of  particular  lands  are  excepted,  it  might 
admit  of  the  constniction  tbat  tbe  lessor  is  entitled 
to  that  which  be  accepts.  But  if  a  former  owner  of 
tbe  titbes  upon  a  lease  has  made  a  parol  declaration, 
tbat  bo  is  not  entitled  to  tbe  titbes  of  those  lands, 
that  declaration  is  in  itself  important  evidence,  and 
givee  a  construction  to  tbe  exception  in  tbe  lease. 
Nerkury  v.  Meade,  3  Bligb,  224,  257. 

In  a  suit  for  titbes  by  an  impropriato  rector  against 
occupiers,  where  the  plaintiff  by  tbe  answer  is  put 
to  tbe  proof  of  bis  title,  it  is  sufficient — 1.  As  to 
personal  ownership,  to  prove  that  be  is  tbe  beneficiid 
owner  of  tbe  titbes  subject  to  terms  vesting  tbe  legal 
esteto  in  trustees,  and  creating  charges  on  tbe 
rectory,  but  which  charges  being  annual  are  sstisfied 
up  to  tbe  date  of  the  suit.  2.  As  to  general  title,  it 
is  sufficient  to  prove  a  recent  perception  of  titbes, 
with  occasional  payment  of  composition,  and  leases 
ef  d>e  titbes  taken  by  tbe  occupiers.  Glegg  r. 
Ugh,  1  Bligb,  N.S.  302. 

Upon  a  bill  filed  by  a  lay  impropriator,  who  is  in 
poHSssion  of  a  rectory,  aad  m  perception  of  the 
titbes,  subject  to  charges  by  way  of  mortgage,  and 
for  raising  portions  against  an  occupier,  who  bad 
taken  a  lease  from  the  tector  of  the  titbes  of  com 
and  grain,  bat  expressly  without  prejudice  to  any 
qneatioa  as  to  the  tithe  of  bay,  and  who,  by  bia 
answer,  set  up  but  did  not  prove  a  modus  as  to  tbe 
small  titbes :  Held,  that  proof  of  tbe  perception  of 
some  titbes  by  a  lay  impropriator,  without  evidence 
of  a  grant  from  the  Crewa,  nves  a  title  to  other 
tithes,  of  the  pereeption  of  which  there  is  no  actual 
proof.    Glegg  v.  Legh,  1  Bligb,  N.S.  302. 

The  Court  will  presume  a  subsequent  endowment 
in  support  of  an  appropriation  by  a  rector,  wbicb 
has  been  acted  on  for  a  very  great  length  of  time, — 
though  an  insufficient  endowment  bss  been  sctually 

Produced  in  evidence,  appearing  on  tbe  face  of  it  to 
e  inadequate  to  that  required  to  be  made  by  tbe 
tenns  of  tbe  condition  of  tbe  original  licence, — 
where  it  is  not  shewn,  by  proof  of  some  deficiency 
in  any  particular  respect,  Wolley  v.  Brawnhill, 
M<Clel.  317,  s.  o.  13  Price,  500. 

When  no  endowment  is  produced,  tbe  presump^ 
tion  in  favour  of  tbe  vicar  is  narrowed  to  the  per- 
eeption or  ussge ;  and  where  a  tithe  has  never  been 
taken  by  a  vicar,  he  cannot  claim  it,  even  if  it  be 
generally  a  small  one.  Datn  v.  Benn,  1  Law  J. 
K.B.  205,  a.  c.  1  B.  ft  C.  751,  s.  c.  3  D.  &  R.  122. 
Receipt  of  a  vicar  for  a  particular  species  of  tithe, 
is  evidence  to  shew  tbat  he  is  endowed  with  tbat 
species  of  tithe.  Apperley  v.  Giil,  1  C.  &  P.  316. 
[Park] 

Where,  in  a  suit  for  tbe  vicarial  tithes  of  a  par- 
ticular district  within  a  parish,  the  defendante  (the 
lessee  of  the  Crown's  grantee  of  tbe  land,  and  his 
tenant,)  pleaded,tbat  tbe  district  bad  formerly  been 
parcel  of  tbe  possessions  of  tbe  hospital  of  St  John  of 
Jerusalem  ;  the  statutes  32  Hen.  8,  c.  24,  and  31  Hen. 
8,  c.  31 ;  that  tbe  district  bad  come  to  the  Crown  dis- 
charged, and  had  ever  since  been  enjoyed  by  ite 
grantees,  their  lessee  and  tenante,  absolutely  and 
wholly  acquitted:  and  proved  tbat  tbe  district  bad  been 
in  tbe  possession  of  tbe  order  in  the  22  £dw.  3, 1357, 
and  ussge  of  non-pa3rment,  prior  to  a  decree  for  an 
account  of  titbes  of  the  same  lands  eight  jttm  before. 
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asftrb&ck  as  living  memory  went,  and  tendered 
much  evidence  of  reputation  to  tbe  same  point;  but 
the  plaintiff  produced  an  inquisition  of  the  profits 
of  tbe  vicarage,  taken  in  1314,  certifying  that  tbe 
vicar  ought  to  receive  the  tithes  of  wool  and.lamba 
of  tbe  whole  pariah,  and  all  other  tithes  to  the 
church  in  anjwiie  belonging,  excepting  tbe  tithes 
of  com  and  hay  ;  and  that  all  vicars  bad,  ever  since 
the  ordination  of  the  vicarage,  received  all  other 
tithes  peaceably,  and  did  so  at  the  then  present 
time :  Held,  that  this  instrument  afforded  evidence 
that  tbe  small  tithes  bad  been,  de  facto,  paid  to  the 
vicar  at  the  time  when  it  was  made ;  and  that  tbe 
usage  proved,  bad  grown  up  from  some  unexplained 
cause  after  the  time  of  memory,  and  that  it,  there- 
fore, overturned  tbe  defendant's  primd  facie  case ; 
and  an  account  of  the  tithes  demanded  by  tbe  bill 
was  decreed.  Donnitonr.  EUley,  1  M'Clel.  &  Y.  1. 

Under  a  bill  claiming  small  tithes,  evidence  of 
other  tidies  being  due  to  the  vicar,  over  and  above 
those  specifically  demanded  by  the  bill,  is  admis* 
sible.     Manby  v.  Lodge,  9  Price,  231. 

An  incumbent  of  one  parish  is  capable  of  tithes 
in  another,  as  a  portionist  or  in  nature  of  a  portion- 
ist,  but  it  is  incumbent  on  him,  as  claiming  against 
a  common  right,  to  prove  his  title  strictly,  either  by 
producing  an  actual  grant  or  evidence  of  usage, 
affording  by  presumption  legal  evidence  of  a  grant 

Evidence  of  usage  to  receive  certain  mixed  tithes 
by  an  incumbent  fn  another  pariah,  as  a  por- 
tionist, or  in  the  nature  of  a  portionist,  is  not,  of 
itself,  eridence  of  a  right  to  receive  tbe  tithes  of  all 
description,  which  the  lands  may  produce  under 
any  circumstances.  BUhop  of  Carlisle  t.  Blain,  1 
Y.  &  J.  1«3. 

In  an  action  by  the  contractor  against  the  lessee, 
on  the  f  &  3  Edw.  6,  for  not  setting  out  tithes,  it 
is  sufficient  for  tbe  former  to  prove  that  he  received 
payment  for  tithes  in  the  preceding  year.  Ganton 
T.  WelU,  8  Taunt.  542. 

On  a  vioar'a  bill  for  tithe  of  ag^'stment,  no  en- 
dowment being  extant,  the  plaintiff  produced  a 
series  of  terriers,  commencing  from  the  year  1685, 
describing  the  several  rights  of  tbe  rector  and  vicar, 
and  enumerating,  among  the  rights  of  tbe  former,  a 
som  of  U.  17«.  9d,  in  lieu  of  titbe-bay  :  and  among 
tbe  rights  of  the  vicar,  "  tithe-calf,  and  all  small 
and  petty  tithes."  On  tbe  part  of  tbe  defendants, 
a  number  of  terriers  were  also  produced,  commenc- 
ing from  1749,  conflicting  with  those  produced  by 
the  vicar  in  some  respects,  but  all  containing  the 
1/.  17i.  9d.  as  payable  to  tbe  rector  in  lieu  of  tithe- 
bay,  but  with  toe  addition,  "  and  grauing" :  the 
defendant  also  produced  accounts  of  the  rector's 
agents,  containing  entries  of  the  payment  as  for 
tithe  of  hay  and  grassing,  and  gave  evidenee  of  the 
general  reputation,  that  tbe  sum  was  payable  for 
both.  There  was  no  evidence  of  perception  of  the 
tithe  of  agiatment  by  either  rector  or  vicar.  The 
Court  declined  to  decree  for  the  vicar,  but  offered 
bim  an  issue. 

In  a  suit  by  tbe  vicar,  where  the  endovrment  is 
lost,  and  it  appears  from  tbe  evidence,  that  tbe 
rector  has  not  received  any  small  tithes,  but  that 
the  vicar  has  received  all  the  small  tithes  which  have 
been  rendered,  tbe  Court  infera,  in  favour  of  tbe 
vicar,  that  tbe  endowment  conferred  upon  him,  by 
»  general  expression,  all  small  tithes  wbaCaoever, 


carrying,  not  only  sach  small  tithes  as  wore  then 
actually  received,  but  such  as  were  at  that  time 
neglected,  or  came  afterwards  into  existence  by  the 
improvements  in  husbandry.  But  where  the  vicar 
never  has  received  or  been  entitled  to  receive  tbe 
whole  of  the  email  tithes,  then  it  cannot  be  so  readily 
presumed  that  tbe  endowment  contained  a  gift  to 
bim  in  thos^  general  terms.  fFillit  v.  Farrtr,  t  Y. 
&  J.217. 

Ancient  documents  in  the  possession  of  tbe  lessee 
of  an  ecclesiastical  corporation  aggregate,  to  whom 
tbe  rectory  belonged,  purporting  to  be  acooonts 
fumiabed  by  some  of  their  members,  employed  to 
collect  the  tithes,  and  appearing  to  be  approved  and 
settled,  are  admissible  m  evidence  in  a  suit  insti- 
tuted by  tbe  lessee  of  titfaea 

A  book,  purporting  to  contain  an  aceount  of 
tithes  collected  by  A  B,  although  in  bis  band- 
writing,  cannot  be  received  in  evidenee,  without 
proof  that  be  was  collector  of  tithes  at  that  time. 
Short  V.  Lm.  2  J.  &  W.  464. 

Extracta  from  documents  cannot  in  genersl  be 
received ;  since  the  original  ought  to  be  produced, 
so  that  the  Court  may  judge,  by  inspection,  of  tbe 
admissibility  even  of  the  document  itself.  WaoUey 
V.  Brown  At//,  13  Price,  500,  s.c.  M'Clel.  321. 

Between  strangers  the  Court  will  not  order  depo- 
sitions in  a  tithe  cause  in  tbe  Exchequer  to  be  lead 
in  a  tithe  auit  in  this  court  (Chancery),  though  tbe 
interests  of  tbe  parties  be  the  same.  Goodenougkr. 
il/toay,  2S.&S.481. 

Office  copies  of  depositions  by  living  persons  in 
a  tithe  suit  in  tbe  Exchequer,  may  be  read  in  a 
similar  suit  in  this  court  against  another  defendant 
who  makes  tbe  same  defence,  on  production  of  office 
copies  of  the  bill  and  anawer  in  tbe  former  suit, 
without  any  order  of  this  Court  for  that  purpose. 
Williami  v.  Broadhead,  5  Law  J.  Chanc.  112,  a.  c 
1  Sim.  151. 

It  seems  that  the  answers  to  interrogatories  of  one 
of  several  defendants  on  the  same  record,  who  may 
by  possibility  be  liable  in  tbe  result  to  pay  anv 
proportion  of  the  costs  of  tbe  cause,  cannot  be  ad- 
mitted in  evidence  on  behalf  of  either  of  the  other 
defendants.  WooiUy  v.  Brmonhiil,  M'Clei.  324, 
s.  0. 13  Price,  500. 

Where  the  defendants,  occupiers  of  land,  in 
respect  of  which,  a  suit  had  been  instituted  against 
them  for  tithes,  set  up  a  defence  of  title  to  the  tithes 
in  their  landlord,  and  produced  in  evidence,  on  the 
hearing  of  the  cause,  ceruin  deeds  belonging  to  their 
landlord — the  Court  made  an  order,  on  an  applica- 
tion by  petition,  that  the  defendants  should  prodooe 
such  deeds  on  the  trial  of  an  issue  granted,  or  that 
they  ahould  upon  the  trial  admit  the  fact,  which  it 
was  alleged  tbe  deeds  would  establish,  although  the 
deeds  belonged  to  their  landlord,  who  was  not  a 
partv  to  the  suit.   PuUe^  v.  HiUou,  10  Price,  118. 

Although  a  vicar,  plaintiff  in  a  suit  for  tithes,  is 
not  bound  to  produce  and  leave  in  the  hands  of  his 
clerk  in  court  his  book,  containing  entries  by  bim 
and  his  predecesaora ;  yet  tbe  Court  win  compel 
him  to  produce  tbe  entries  in  such  book  relating  to 
the  money  payments  in  question,  for  the  inspection 
of  the  defendant  at  the  office  of  the  plaintifif*a  soli- 
citor ;  and  will  order  in  such  esse  the  publication 
in  the  original  cause  to  be  enlarged,  so  as  to  give 
the  defendant  an  opportunity  of  applying  the  Sftb* 
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jeet-mMter  of  the  discoTery  to  his  defence,  although 
publications  have  been  twice  before  enlarged  on 
motion.  Firkins  f.  Lowe,  IS  Price,  195,  a.  c.  Lowe 
V.  Firkius,  IS  Price,  19S,  s.  c.  M*Clel.  75. 

Terriers,  like  other  docnments,  maj  be  controlled 
by  other  evidence,  and  explained  hy  the  usage  of 
the  sabject*matter  to  which  they  refer ;  hence,  on 
the  trial  of  an  issue,  whether  a  modus  of  5$,  was 
payable  of  all  hay  within  a  sub-division  of  a  parish, 
the  occupier's  case  was  proved  by  parol  testimony 
of  usage,  reputation,  and  traditiou,  carried  back 
abore  a  century ;  by  receipts,  and  collateral  circum* 
stances :  but  waa  met  by  the  ecclesiastical  survey, 
which  valued  the  tithe  hay  of  the  whole  parish  at 
only  39k ;  the  parliamentary  survey,  which  made  no 
mention  of  the  modus  (nor  of  another  modus  which 
waa  taken,  as  confessed,  against  the  clergyman)  ; 
and  by  nine  terriers  from  17t7  to  1809,  which  de- 
scribed the  modus  thus — "  Id  S  (the  district)  only 
5t,  for  all  the  bay  in  their  crofta,  and  nothing  paid 
for  all  other  hay,  except  herbage."  The  jury  found 
tliat  the  payment  bad  been  immemorial  and  general 
over  all  tbe  lands ;  but  the  Judge  certified  that  "he 
should  have  been  better  satisfied,  had  tbe  verdict 
confined  the  modus  to  the  ancient  crofts."  Thift 
Court  was  satisfied  with  the  rerdict,  and,  therefore, 
refused  a  new  trial :  Baron  HuUock  dissenting,  and 
Baron  Garrow,  who  had  not  heard  the  whole  of  the 
argument,  giving  no  opinion.  And  an  application 
to  have  tbe  rule  re- argued,  for  the  purpose  of  having 
the  opinion  of  the  whole  Court,  was  refused,  being 
new  and  of  dangerous  precedent,  particularly  as  re- 
gards the  mode  of  transacting  a  great  part  of  the 
common  law  business  of  the  court  The  modus  was 
laid  to  have  been  immemorial,  and  payable  by  every 
occupier  growing  hay :  Held,  not  to  be  disproved  by 
evidence  of  an  endowment  in  If  55,  and  of  a  con- 
tributoiy  payment  by  every  occupier  indiscrimi- 
nately. Old  receipts  by  churchwardens  to  parish- 
ioners, for  contributions  by  the  latter  to  the  modus, 
rejected  as  evidence  to  support  it.  An  entry,  pur- 
porting to  be  a  terrier,  in  an  old  book  called  a  parish 
register,  produced  from  an  iron  chest  in  the  vicarage 
house,  or  which  the  only  key  was  kept  by  the  vicar, 
and  accompanied  by  other  suspicious  circumstances, 
admitted  in  evidence,  at  Niai  Prius,  and  left  to  the 
jury  to  receive  its  doe  weight ;  found  by  them  not 
to  be  authentic,  and,  therefore,  rejected  by  the 
Court.     Atkint  v.  Drake,  1  M'Clel.  &  Y.  215. 

The  rector's  books  and  ancient  receipts  are  evi- 
dence of  a  modus.  Bratier  v.  Mvtton,  1  M'Clel.  & 
Y.615. 

Qutrre — Whetlier  the  receipts  of  a  vicar's  lessee 
are  admissible  evidence  of  a  modus.  Jones  v.  Cat' 
rington,  1  C.  &  P.  529.    [Park] 

In  an  action  for  tithes,  on  57  Hen.  8,  as  presump- 
tive proof  of  tlie  enrolment  of  a  decree,  evidence 
that  some  parishes  in  L  had  paid  at  the  rate  men- 
tioned in  the  decree,  and  that  a  copy  of  such  decree 
had  been  annexed  to  the  statute  produced  by  the 
king's  printer,  are  admiasible.  M* Dottgall  v.  Young, 
2  C.  &  P.  278,  s.  c.  1  R.  &  M.  592.  [Best] 

Where  there  are  no  ancient  documents  to  support 
the  presumption  of  a  prescriptiou  in  non  dteimando, 
the  modem  evidence  of  usage  must  be  carried  back 
a  great  way,  to  satisfy  the  Court  that  it  is  acting 
upon  a  presumption  by  usage  of  considerable  anti- 
quity.   Pritckett  V.  Honeybome,  1  Y.  &  J.  135. 


It  was  proved  that,  for  upwards  of  a  century,  a 
payment  in  lieu  of  tithes  haa  been  accepted  by  the 
rector  for  the  time  being ;  but,  it  appearing  mani- 
feat,  from  certain  ordinances  and  other  ancient  do- 
cuments produced  and  proved  in  the  cause,  that  the 
payment  had  its  origin  subsequently  to  tbe  time  of 
legal  memory,*— notwithstanding  the  antiquity  of  the 
payment,  the  Court  decreed  an  account  of  the  tithes. 
Fuher  v.  Gracet,  1  M'Clel.  &  Y.  562. 

Qumre — Whether,  in  answer  to  a  claim  of  tithea 
by  a  spiritual  rector,  it  is  enough  for  a  layman  to 
anew,  that  the  portion  of  tithes  demanded,  Qr  a 
modus  in  lieu  of  them,  has  been  enjoyed  and  con- 
veyed by  those  under  whom  he  claims,  for  a  period 
of  150  years.  H^t7/iaiii«  v.  Bacon,  1  Law  J.  Cbanc. 
210,  s.  e.  1  S.  &c  S.  415. 

If  in  a  Boit  for  tithes,  the  plaintifiT,  to  prove  his 
title  as  tithe-owner,  reads  passages  from  the  answers, 
in  which  the  defendants  state  their  belief,  that  as  to 
certain  matters,  the  lands  in  question  are  covered  by 
moduses ; — this  constitutes  a  primA  facie  case  for  the 
moduses ;  and  it  becomes  the  business  of  the  plain- 
ti£f  to  overthrow  them,  not  that  of  tbe  defendant  to 
sustain  them.  Carrington  v.  Jones,  2  Law  J.  Chanc. 
11. 

Evidence  of  a  modus  having  been  established  at 
law  and  in  equity  for  hay,  will  rebut  parol  evidence 
of  a  pa3rment  for  hay  and  agistment ;  therefore,  a 
modus  including  both  those  tiUies  is  suspicious,  and 
requires  very  strong  proof  that  it  is  a  payment  in 
lieu  of  both.  Evidence  of  the  payment,  however, 
was  sent  to  be  tried  by  a  jury.  Williamson  v. 
Thompson,  9  Price,  197. 

A  modus,  stated  in  an  answer  to  be  payable  in 
lieu  of  tithea,  is  not  supported  by  proof  of  a  pay- 
'  ment  of  a  larger  amount.  Fisher  v.  Graves,  1  M'Clel. 
&  Y.  562. 

On  an  issue  directed  to  try  the  tcnability  of  a 
parochial  modus :  Held,  that  the  witness  called  to 
prove  the  immemorial  custom,  might  g^ve  evidence 
that  he  had  heard  old  persons  who  at  that  time  oc- 
cupied lands  in  the  parish, and  were  since  dead,  say 
that  it  had  always  been  the  custom  to  make  such 
money  payments.  Moseley  v.  Davies,  11  Price, 
162. 

As  evidence  of  reputation  of  the  existence  of  a 
parochial  modus,  tlie '  testimony  of  witnesses,  that 
they  have  heard  from  deceased  tithe-payers  that 
there  was  such  a  modus  in  existence,  is  admissible. 
Deaele  v.  Hancock,  13  Price,  226,  s.  c.  M'Clel.  85. 

To  support  a  defence  of  a  modus  for  the  produce 
of  an  ancient  farm,  proof  that  it  is  ancient,  is  abso- 
lutely necessary. 

Although  a  map  is  produced  of  the  lands  of  which 
a  farm  is  stated  to  consist,  and  the  description  of 
the  lands  in  the  map  is  proved  to  be  accurate,  as 
compared  with  them  in  1805,  (with  reference  to  the 
time  of  commencing  tbe  suit,)  it  is  no  proof  of  such 
farm  being  ancient,  nor  is  it  sufficient  even  to  raise 
a  presumption  that  it  may  be  capable  of  further 
proof,  so  as  to  furnish  ground  for  giving  an  oppor- 
tunity of  eAtablisbing  it  by  an  issue.  Stuart  v. 
Greenall,  9  Price,  106. 

A  farm  modus  cannot  be  established  in  the  ab- 
sence of  proof— 1st,  that  the  farm  was  an  ancient 
one;  and  2nd,  the  particular  payment  in  respect  of 
that  ancient  farm.  IVolley  v.  Brownhill,  M'Clel. 
35f,s.  c.  15  Price,  500. 
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A  sUtemeBt  by  witaeMM,  tfast  they  bad  kooini 
a  fann  for  apwards  of  sereDty  yean,  and  tbat  it  bad 
always  conaisted  of  the  aame  landa^^-was  bolden  to 
be  proof  of  tbe  antiquity  of  the  farm. 

On  the  bearing  of  a  tithe  caiiBe,  in  which  the  de« 
fendaot  set  up  a  &rmmodiu,  the  defendaat  prodoced 
hia  title-deeos  to  shew  that  the  iann  was  an  ancient 
one.  By  arrangement  between  the  parties,  and  to 
sare  time,  it  was  agreed  tbat  tbe  deeds  should  not 
be  read,  bat  sboald  be  entered  as  read,  and  an  ab- 
stract thereof  be  delivered  to  the  Court,  and  that 
the  plaintiff  ahould  have  an  opportunity  of  seeing 
that  the  abstract  delirered  to  the  Court  oorresponded 
with  the  deeds :  Held,  tbat  tbe  plaintiff  was  only 
entitled  to  compare  the  abstract  with  the  deeds,  in 
tbe  same  manner  as  if  the  deeds  had  been  read,  in 
which  case  he  would  bare  been  at  liberty  to  take 
minutes  thereof.  But  that  he  was  not  entitled  to 
examine  tbe  defendant's  title  deeds,  or  to  take  copies 
of  or  extracts  therefrom.  Brazier  ▼.  MytUn,  1 
M'Clel.  &  Y.  6t3. 

Where  it  appears  in  evidenee  that  Qnakera  hare 
been  conricted  for  non-payment  of  their  tithes,  or 
prescriptive  payments,  it  is  strong  eridenee  that  a 
township  modus  in  respect  of  those  tithes  does  nol 
exist. 

It  is  no  objection  to  the  testimony  of  a  witness, 
in  a  suit  for  predial  tithes,  that,  from  bia  description 
in  the  deposition,  he  appean  to  reside  in  the  town- 
ship  where  the  tithes  arise,  unless  it  appear  that  he 
is  also  an  owner  or  occupier  of  lanas,  producing 
predial  tithes,  and  so  interested  in  supporting  the 
modus.  But  it  seems  to  be  otherwise,  where  the 
modus  is  for  all  tithes  generally,  in  which  ease  the 
modus  for  the  great  tithes  may,  possibly,  be  a  dis* 
charge  for  the  small  tithea.  Jashun  ▼.  Benton,  2  Y* 
&  J.  45. 

A  money  payment  for  tithe  of  hay  of  a  township, 
is  not  supported  as  a  modus  by  a  terrier  limiting  a 
modus  to  the  occupiers  of  certain  crofts,  the  parol 
testimony  being  quite  inconsistent  therewith.  Drak§ 
▼.  Smith,  8  Price,  69t. 

Evidence  of  reputation  cannot  be  reoeiTed  in 
support  of  a  farm  modus. 

The  eridenoe  required  to  establish  a  farm  modus 
is,  1st,  the  clefr  identity  of  the  form  by  metes 
and  bounds ;  Sdly,  the  antiquity  of  the  farm ;  and, 
Sdly,  immemorial  payment  of  the  modus.  But  it 
cannot  be  expected  that  any  testimony  should  be 
adduced,  that  the  lands  comprising  the  farm  were 
cultivated  together  before  the  year  1 189,  and  that 
tbe  pa3nnent  was  then  made.  It  would  be  as  rea- 
sonable to  require  the  actual  production  of  the  deed 
of  composition. 

There  seems  to  be  no  reason  why  the  same  eri« 
deuce  which  establishes  a  parochial  modus,  vis. 
usage,  as  far  back  aa  can  be  reasonably  traced,  of  the 
payment  being  made  on  one  side,  and  tithes  in  kind 
not  having  been  demanded  on  the  other,  should  not 
be  good  evidence  of  a  farm  modus:  and  such  seems 
to  be  the  result  of  the  autboritiea.  Pritehm  r. 
Haneybome,  1  Y.  £c  J.  155. 

Evidence  that  sums  had  been  collected  from  tbe 
inhabitants  by  a  person  employed  by  the  parson, 
and  from  a  list  ramisbed  by  him,  affords  strong 
presumption  that  the  pB3rments  aro  farm  moduses, 
and  not  a  district  modus ;  for  if  it  wero  a  district 
modus,  tbe  collection  would  be  made  by  tbe  parish- 


ioners, and  handed  ovor  to  the  neumbeot.  Vicara' 
books  were  admitted  in  evidence,  though  they  con- 
tained private  entries  and  nseBOrandnms  of  tbe  vicar, 
not  relating  to  the  parish ;  and  thoi^h  one  of  the 
hocks  had  remained  for  many  yean  in  the  bands  of 
a  representative  of  a  deceased  vicar,  instead  of 
having  been  delivered  to  tbe  succeeding  incumbent* 
Miller  v.  Jaekaon,  1  Y.  &  J.  65. 

A  modus  set  up  for  hay,  bemp  aod  flax,  is  proved 
by  receipts  for  money  payment  made  fo^bay,  hemp 
and  flax,  for  forty-five  yeara  back,  although  earlier 
receipts  describe  it  as  payable  for  hay  only,  which 
would  have  otherwise  been  conclusive  against  tbe 
occapiers.  When  payments  are  called  a  "bay 
rent"  in  the  receipts,  it  is  no  objection  to  them  aa 
evidenee  of  the  existence  of  a  aodos.  Manhy  v. 
Lodge,  9  Price,  «31. 

Held,  tfaaf  an  omission,  in  tbe  earliest  of  two  or 
thne  of  a  series  of  old  terrien,  of  money  payments 
set  up  as  moduses,  does  not  destroy  tbe  evi<Mnee  of 
the  existence  of  the  moduses  arising  from  the  sub- 
sequent lerriera  whiob  do  notice  them.  And  even 
a  variance  in  the  amount  of  one  of  the  sums,  and  a 
qualification  of  the  payment  of  it  occurring  in  one 
of  them,  does  not  vitiate. 

Four-pence  for  a  colt,  one  penny  for  a  barren  oow 
agisted,  and  three  half-penoe  for  oow  and  oalf,  or 
calving  oow,  sent  to  trial  at  law  on  conflicting  evi- 
denoe. 

Ti0ie  of  milk  held  to  be  within  the  payment  for 
cow  and  calf,  laid  as  a  modus  in  lieu  of  tbe  tithe  of 
Buch  cow  and  calf.  Suutrt  v.  Oreenall,  9  Price,  106. 

Tbe  testimony  of  one  witness  is  not  sufficient  to 
induoe  the  Court  to  direct  an  issue  to  try  a  farm 
modus.  WoUey  v.  Brownhill,  18  Price,  500,  a.  c, 
M'Clel.  Sir. 

An  account  of  tithes  in  kind  decreed,  notwith- 
standing evidence  of  payment  of  certain  customary 
payments  fbr  npwsrds  of  a  century ;  and  evidence 
that  numerous  bills  had  been  filed  by  vicara,  but 
had  been  snbsequentiy  abandoned ;  it  appearing 
from  the  depositions  and  proceedinga  in  an  old  cause, 
rather  more  than  a  century  back,  &at  the  customarj 
payments  did  not  then  exist;  but  that  the  then 
vicar  had  endeavoured  to  set  them  up.  Jaekton  v. 
Morris,  1  Y.  &  7.  973, 

(M)  Pbactige. 

On  a  bill  by  an  impropriate  rector  for  the  tithe  of 
landa  which  have  never  actually  paid  tithes,  an  issue 
will  not  be  granted  to  the  defendant,  where  tbe 
Court  is  of  opinion  tbat  there  is  not  sufficient  evi- 
dence of  the  alleged  legal  origin  of  tbe  non-payment. 
Ro§s  V.  Aglionby,  6  Law  J.  Cbanc.  191. 

The  jurisdiction  of  equity  in  tithe  snits  is 
limited  to  discovery  and  account ;  if  the  tithe  is  in 
question  and  doubtful,  the  Court  has  no  right  to 
make  a  decree  without  directing  an  issue.  Korbury 
V.  Meade,  3  Bligh,  S46. 

The  respondent,  an  impropriate  rector,  having  by 
a  decree  of  tbe  Court  of  Chancery  been  found  to  be 
entitled  (under  the  decree  made  in  pursuance  of  tbe 
act  37  Hen.  8,)  to  tbe  tithes,  according  to  the  value, 
of  warehousea  in  London,  occupied  by  the  appellants, 
and  which  never  had  been  rented,  the  Court  has 
jurisdiction  to  make  an  order  upon  tbe  appellants  as 
occupiers  to  permit  inspection,  for  the  purpose  of 


TI THES— (Practice— CoBTs) . 


$]Z 


MCOTtekliaf  tbe  ^lae.  Emit  JmH*  Cmupmiy  t«  Ky*' 
Hoilmt,  S  Bttgh,  170« 

If  «  decrM  ilireeu  an  sibim  to  try  tbe  MiiBbility  of 
modoMSrtad  tbe  plftittti£f  witbes  to  bftvo  tbeu  tried 
in  anotber  countj  wbere  tbe  lands  do  not  lie,  a  di* 
yeetioB  to  tbat  effipoi  cannot  bo  inMtted  ia  tbo  de- 
creo,  bat  an  oidor  muit  be  obtatood  for  tbat  parpoaow 
Sparht  V.  Ivatt,  1  8.  &  S.  366, 

Wboro  a  bill  k  retained  fef  a  y^ar,  witb  liberty 
to  bring  vA  aotion,  tbe  proper  courae  ia,  not  to  eat 
down  tbe  canae  on  tbe  patiea,  ores  on  tbe  equity  re* 
•erred,  but  to  aet  down  tbe  eaune  ibr  further  beariag, 
and  give  tbe  veidict  and  jndgment  at  law  in  evidence. 
Wing  V.  MmrrM,  1  M'CleL  &  Y.  6t0. 

Sflafrle— Tbat,  wbere  a  bill  ia  filed  fbr  titbea  in 
kind,  and  tbe  defendants  do  not  admit  tbe  title  of 
tbe  plaintiib,  bat  set  up  modnaes  to  be  payable  in 
Uen  of  tbe  titbea  to  the  pemm  entUUd  te  tk$  Hth$i  ; 
and  ,tbe  Court,  on  the  bearing,  eonaidetn  tbe  plani- 
tifia'  title  made  out,  but  directs  iaaoea  to  try  tbe  mo* 
duses,  and  tbe  plaintifli  decline  to  try  tboae  iaaoea, 
the  Court  will  not  direct  an  aeoount  of  what  ia  due 
in  respect  of  tbemoduses,  with  coots,  as  against  the 
defendanta.    Ooverwm  of  Lueton  Sehool,  t,  Seorlett, 

s  Y.  &  J.  gro. 

Wbere  to  a  titbe^cause  the  defendant  has  set  up  a 
modus,  and  is  desirous  of  protecting  himself  from 
eosts,  be  should  more  for  an  order  that  the  plaintiff 
may  accept  the  auma  admitted  to  be  due  by  the  an- 
swer, or  proceed  at  the  peril  of  costs.  Such  a  mo- 
tion may  be  made  without  notice,  and  may  be  bob* 
tained  without  paying  tbe  amount  into  court.  DavU 
T.  Motetoff,  9  Price,  211. 

If,  ia  a  suit  by  tbe  rector  of  tithes,  tbe  defendant 
make  out  a  dear  defbnce  as  a  portiooist  claiming,  un- 
der the  Buccessive  grantees  of  the  Crown  of  the  poo* 
sessions  of  one  of  the  dissolred  mottasteries,  a  right 
to  Bome  of  the  great  tithes  of  tbe  rectory,  yet  if  nei« 
ther  can  ascertain  and  shew  specifically  what  were 
the  tithes  which  belonged  to  tbe  pastor  or  to  the 
monastery,  the  Court  has  no  means  of  assisting 
either  party,  in  arailing  himself  of  his  title.  And 
tbe  Court  will  not  decree  an  account  in  favour  of  the 
rector  tmder  such  circumatances,  where  he  has  never 
had  perception,  but  they  will  retain  the  bill  to  give 
bim  an  opportunity  of  taking  an  issue,  or  proceeding 
by  coamtiasion,  ejectment,  or  by  action  on  the  sta- 
tute. Nor  is  tbe  onus  probandi  on  the  portionist,  if 
there  has  been  no  perception  on  tbe  part  of  the  rec- 
tor.    BouUoti  V.  Richards,  11  Price,  671. 

AiUt  a  plaintiff's  title  in  a  tithe  caoBe  baa  been 
proved,  it  is  for  the  defendant  to  make  out  his  de- 
fence, and  for  the  plaintiff  afterwards  to  bring  ibr- 
ward  eridenoe  to  rebut  such  defence,  but  not  preclud- 
ing the  defendant'e  counsel  from  a  reply,  if  circum- 
stancea  require  it.  Lowe  r.  Perkhu,  M'Clel.  595. 
[See  Corrtngfon  t.  Jonet,  f  Law  J.  Chanc.  11.] 

Where  reapecting  titbea  arerdict  is  fbuaded  on  an 
apparent  inconsiatency,  it  cannot  be  entered  for 
either  party.  Hence,  in  the  caae  of  an  issoe  directed 
by  die  Court  to  try  a  fact,  it  woohi  be  aaeleas  to 
consider  the  object  of  aoeh  trial ;  and  tbo  Court,  on 
the  ultimate  diaposal  of  the  subject-matter  of  tbe 
Buit,  may  correct  any  auch  inconsistency  which  may 
appear.     Robineon  r,  Williamton,  9  Price,  1S6. 

On  an  application  to  amend  the  poffea  in  an  action 
of  debt  on  2  &  S  Edw.  6,  c.  19,  which  gives  treble 
raloe  for  not  Betting  out  tithes^  ft  appeared,  that 
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tbe  jury  bad  feuad  daamgeB  wbieh  amounted  only  to 
tbe  single  value:  Held,  tbat  the  Court  could  aot 
amead  it  by  entering  the  verdict  fcHr  the  treble  ia« 
stead  of  aio^e  value.  Sandford  v.  Porter,  2  Obit.  351. 

The  defendant  having  set  up  a  ferm  asodus,  ia 
amwer  to  a  bill  for  titbea,  iasues  were  directed  to 
try  whether  the  ancient  farm  oonsisted  of  lands  men* 
tivHied  in  tbe  aaswer,  and  whether  a  certain  modaa 
bad  been  immemorially  payable  for  tbe  tiUiea  ariaing 
upon  it;  tbe  jury  found  that  tbe  form  consisted  of 
thoBB  lands,  together  witb  four  other  doses,  aad 
was  covered  by  a  modus ;  the  oircutastanoe,  tbat  the 
jury  found  the  aacieat  farm  to  ooasiat  of  other  latads 
besideB  those  aseotioned  ia  tbe  pleadioga,  ia  aO 
grouad  for  a  new  trial,  onlees  tbe  plaintiff  oaa  shew 
diat  be  baa  evidence  witb  reapeot  to  tboae  four 
otoaea,  which  upon  the  Bappooatioo  that  they  are 
paroela  of  tbe  alleged  anoieatfarm,  might  materially 
Tary  the  Bubataaoe  of  dM  caaa.  BedUy  v*  Seweli,  1 
Rubs.  259. 

An  issue  being  directed,  a  circumatance  which 
bad  aot  been  suggeated  on  tbe  pleadioga  waa  given 
ia  evidence,  which  made  tbe  finding  of  tbe  jorr 
upon  the  iaaoe  contrary  in  appearance  to  tbe  evi- 
dence,  though  it  waa  in  aubstanoe  correct:  tbe 
party,  who  gave  in  evidence  tbat  oircnmBtaace,bav- 
lag  moved  tor  a  new  trial;  on  the  gronnd  that  the 
jury  bad  found  what  was  clearly  not  true,  the  motion 
waa  refuaed  witb  coats.  Cerria^toii  t.  Jomm,  S 
Law  J.  Chaao.  56,  a.  o.  2  S.  ft  S.  134. 

Where  tbe  evidence  in  a  tithe  cauae  ia  of  a  con- 
flicting description,  the  Court  will  not,  ia  geaerali 
giTo  an  opinion  without  a  reference  to  a  jury.  Sioka 
V.  Edmtadet,  1  M'Clel.  &  Y.  436. 

But  if  it  entirely  depende  on  the  ooOBtmetioo  of 
ancient  docnmeata,  tbe  judge,  and  not  the  jury,  ia 
tbe  proper  tribunal.  Fuher  v.  Gravee,  1  M'Clel.  Ik 
Y.  362. 

(N)  Costs. 

SembU — Where  judgment  by  default  ia  obtained 
in  an  action  on  2  &  3  Edw.  6,  c.  13,  for  aubtracting 
tithes,  no  costs  are  recoverable,  aa  the  atat.  8  &  9 
Wm.  3,  c.  11,  B.  3,  is  confined  to  cases  where  tliero 
has  been  a  plea  pleaded,  or  joinder  in  demurrsr.  In 
Bucb  an  action  a  writ  of  inquiry  ia  not  necevary, 
but  at  the  optioa  of  tbe  plaiatin.  Bate  v.  Hodgetts^ 
1  Law  J.  C.P.34,B.o.  1  Bing.  182,8.0.7  B*  Mo.  609, 

Where  a  primdfaeie  caae  has  been  made  out  by  a 
vicar  to  all  tithes  except  corn,  grain  and  hay,  in  a 
suit  for  agistment  tithe,  a  defence  tbat  it  belonged  to 
the  lay  impropriator  is  not  proved  by  shewing  that 
agistment  tithe  bss  never  been  paid  to  the  vicar, 
and  that,  under  a  grant  fW>m  tbe  crown,  tbe  lay  im- 
propriator IB  entitled  to  tbe  titbea  of  eora,  grain, 
graSB  aad  bay,  aad  that  die  titbe  of  agistmeat  ia 
oovered  by  a  modus  payable  to  tbe  impropriator  ia 
Ken  of  titbo  of  Imt  and  gnaa ;  aad  ander  snob  cir- 
cumstanoee,  the  hf  impropriator  is  not  a  aeceasary 
or  proper  party  deiimdaat,  aad  sboald  demur  oa  tliat 
grouad;  but  if  be  do  not,  aad  permit  tbe  oanae  to 
go  on  to  a  beariag,  tbe  Court  win  act  give  him  coats; 
but,  it  not  belog  ia  their -power  to  make  aay  decree 
agaiaat  bim,  tbey  diamiaaed  tbe  bill  filed  agaiaat 
bim.  Without  costa.  WiUiamMm  r.  Huitoti,  9  Price, 
187 

Where,  ia  an  action  oa  2  &  3  Edw.  6,  o.  13.  for 
aot  aetliagoat  titbea^  tbe  deelmtion  oomaiaed  a 
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cooDt  on  tbe  ttitote  for  treble  Telne,  rad  indtbitaiw 
coants  for  tithes  bargained  and  aold,  and  on  an  ac- 
count atated ;  and  tbe  jury,  on  a  writ  of  inquiry,  after 
judgment  by  default,  aaseased  tbe  damagea  at  17i. 
4t.  9d,  on  tbe  first  count  for  the  treble  yalue,  and  9<. 
for  tbe  ringle  ralue  on  tbeotber  counts,  and  a  blank 
was  left  in  tbe  inquisition  for  tbe  costs :  the  Court 
ordered  tbe  inquisition  to  be  amended,  hj  tbe  in- 
sertion of  nominal  damages  on  tbe  two  last  counts 
of  the  declaration,  so  as  to  giro  tbe  plaintiff  bis  costs. 
BaU  T.  Hodgttti,  1  Law  J.  C.P.  34,  s.  o.  1  Bing. 
189,  s.  c.  7  B.  Mo.  60S. 

A  bill  to  establish  a  modus  being  a  matter  of 
fiiTOur,  costs  are  never  allowed  to  parties  succeeding 
in  such  suits.    Momll  t.  Gregmm,  11  Price,  4tl. 

On  defendant's  submission,  in  a  tithe  cause,  to 
part  of  plaintiff's  demand,  tbe  Court  will  refer  it  to 
the  Master  to  ascertain  what  is  due  from  defendant, 
snd  to  tax  tbe  costs,  without  prejudice  to  Uie  other 
objects  of  tbe  suit,  in  any  stage  of  the  proceedings. 
Lowe  T.  Firkhu,  It  Price,  453. 

Tb^re  is  no  inflexible  rule  that  costs  shall  follow 
the  result  of  tbe  issue  ;-~therefbre,  if  there  appear 
a  reasonable  ground  for  contention,  no  costs  will 
be  giren  on  either  side. 

An  account  of  tithe  hay  being  decreed,  tbe 
defendants  appealed  from  so  much  M  the  decree  as 
directed  tbe  account  with  respect  to  lands  in  the 
township  of  S,  and  the  decree  was,  to  that  extent, 
ultimately  rerersed ;  pending  tbe  appeal,  tbe  plain- 
tiff took  the  account  as  to  all  the  lands,  including 
those  in  the  township  of  S  ;  the  Court,  on  applica- 
tion, declining  to  restrain  him  from  so  doing :  On 
an  application  for  costs,  the  Court  held,  that  it  was 
convenient  that  tbe  whole  account  abould  be  taken 
St  tbe  same  time,  and  refused  to  make  the  plaintiff 

riy  the  costs  of  the  accounts  as  to  the  township  of 
;  but,  at  tbe  same  time,  did  not  allow  him  any 
oosU  in  respect  of  so  much  of  the  account.  Drak$  r. 
Smyth,  t  M'Clel.  &  Y.  380. 


THEATRE. 

The  proprietors  of  a  theatre  having  brought  an 
action  against  an  actor  for  not  performing  according 
to  his  contract :  Held,  that  the  performances  having 
gone  on  without  interruption,  was  sufficient  jnimd 
faeU  evidence  that  tbe  theatre  was  duly  licensed. 
RodwU  V.  Rtdg0, 1  C.  &  P.  920.  [Abbott] 


TOLLS. 


Action  for  toll  traverse :  evidence  that  the  defen- 
dant on  a  market*day  sold  forty-one  quarters  of 
oom  by  two  sacks  pitched  in  tbe  market :  Held,  not 
sufficient  to  authorise  a  verdict  against  him.  Ftttft 
T.  th$  Mayor  of  Rtading,  4  Bing.  8. 

The  grantee  of  a  market  cannot  n^aintain  any  ac- 
tion for  evading  the  toll  by  selUng  just  out  of  tbe 
market  bounds,  unless  be  has  appropriated  the  whole 
of  the  market  site'  for  the  ■  purpose  ^and  that  only) 
for  which  it  was  originally  intenaed.  Prineo  v. 
Ltwu,  4  Law  J.  K.B.  188,  s.  c.  5  B.  &  C  3d3,  s.  c 
8  D.  &  R.  191. 

A  clause  in  an  aet  of  parliament  exempting  carts 
from  toU  when  loaded  with  manure,  extends  to  them 


when  going  to  fetch  the  stms.    Hortimm  t.  Jt 
9  Chit.  647.  [But  see  now  59  Oeo.  3,  c.  145,  e.  1.} 

The  exempting  clause  in  the  48  Geo.  5,  applies 
to  carts  laden  with  manure.  lUx  v.  ildosij,  6  M.  & 
S.  59. 

A  statute  exempting  carts  from  toll  when  loaded 
with  compost,  &c.  or  anything  whatsoever  used  in 
tbe  manuring  of  land,  does  not  exempt  lime  from  the 
toll-*s8  the  words  '*  or  anything  whatsoever  used 
in  the  manuring  of  land,"  were  considered  as  only 
applying  to  tbe  carriage  of  ploughs,  harrows,  and 
siich  like  instruments.  King  v.  Gou^h,  9  Chit.  655. 

Tbe  exempting  clause  in  a  turnpike  act  is  to  be 
liberally  construed  ;  therefore,  where  in  one  clause 
of  such  an  act  the  toll  was  made  payable  in  r^pect 
of  the  kontt  to  a  carriage,  and  in  another,  in  respect 
of  the  oorrlago  drawn  by  the  horses,  and  the  exempt- 
ing clause  was,  in  language,  confined  to  tbe  case  of 
the  honn  only,  it  was  nevertheless  construed  to  ex- 
tend also  to  the  case  of  carriages;  there  being  no 
other  words  in  any  part  of  the  act  to  shew  that  the 
exemption  was  intended  to  be  confined  to  horses. 
Jockim  V,  Curt0fN,  4  Law  J.  K.B.  997,  a.  c.  5  B.  & 
C.  31,  s.  C.7  D.  &  R.  838 :  s.  p.  Chmnbtrt  v.  WU- 
liamt,  4  Law  J.  K.B.  999,  s.  c.  7  D.  &  R.  849. 

Where,  there  are  two  local  acts  which  regulate 
toll  and  exemption,  and  the  last  act  varies  the  mode 
of  imposing  the  toll,  so  as  to  enlarge  an  exemption 
under  tbe  old  act,  the  exemption  shall  prevail,  though 
it  be  not  expressly  given  by  the  new  act.  Founhy 
V.  MorUy,  4  Law  J.  K.B.  995,  s.  o,  5  B.  &  C.  95, 
s,  c.  7  D.  &  R.  839. 

/  Tbe  46  Geo.  3,  c  46,  having  limited  and  pre-  ■ 
scribed,  the  sums  payable  for  the  tolls  on  carriages, 
according  to  the  width  of  the  wheels :  Held,  that  it 
virtually  renealed  tbe  13  Gea  3,  c  84,  a.  93,whioh  im- 
posed an  additional  half-toll  more  than  that  payable, 
in  respect  of  carriages  having  wheels  less  than  six 
inches  in  width.  Rtdga  v.  Garliek,  8  Taunt,  494, 
s.  0.  9  B.  Mo.  481. 

The  13  Geo.  3,  o.  84,  tbe  General  Turnpike  Act, 
which  exempts  from  the  payment  of  toll  a  passenger 
crossing  a  road,  and  not  going  100  yards  thereon,  is 
confined  to  carriages  merely  crossing  the  road. 
PkUlipi  V.  Harptr,  9  Chit.  419. 
^  Where  a  section  of  a  turnpike  act  exempted  car- 
riages laden  with  materials  for  repairing  roads,  from 
paying  the  toll  in  those  parishes  in  which  tbe  mate- 
rials were  to  be  used,  or  were  procured ;  and  bj  tbe 
same  section,  carriages  laden  with  manure  or  lime 
were  also  exempted,  and  by  the  following  sectioD, 
the  trustees  under  the  act  were  empowered  to  com- 
poond  with  persons  residmg  in  cue  parish  and  occu- 
pjring  lands  in  an  adjoining  pariah :  Held,  that  tbe 
exemption  in  favour  of  carnages  laden  with  manure 
or  lime  was  general,  and  not  confined  or  restricted 
by  tbe  preceding  part  of  tbe  section  containing  tbe 
exemption,  or  by  the  following  section.  Higgmbo* 
tkam  V.  Porkiiu,  8  Taunt.  795. 

By  a  local  act  of  parliament  one  toll  was  put  on 
every  horse  drawing  a  coach  or  carriage,  another 
toll  on  every  horse  drawing  a  waggon,  and  another 
on  every  horse  not  drawing.  No  person  was  to  pay 
toll  more  than  once  in  the  same  day,  with  the  same 
horse,  cattle,  beasts  and  carriages. 

The  Court  held,  that  the  toll  was  put  on  the  horse 
with  reference  to  tbe  manner  in  wnich  it  wes  em- 
ployed, and  consequently  that  a  second  toll  ongbt  to 
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b»  ptid  for  honm  rttaniDg  with  a  di Arent  stag*- 
ooaeh  to  diat  whieb  cbej  had  before  taken  thiougb 
the  gate.  Loming  r.  Statu,  9  Law  J.  K.B.  66,  a.  o. 
5  D.  &  R.  797. 

Where  it  was  eoaeted,  by  a  local  turnpike  aot» 
that  there  shonld  be  demanded  and  taken  of  the  per- 
ion  or  peraona  attending  any  cattle  or  catriage,  the 
tdlla thereinafter  mentioned;  that  ia  to  say  (inUr 
alia)t  for  erery  horM  drawing  any  atage^coach  or 
machine,  theaomof  6tf. :  and  it  waa  farther  enacted, 
that  if  any  peraon  or  penona  should  hare  paid  the 
toUs  for  the  paving  of  any  cattle  or  carriage  through 
the  tompike,  the  same  peraon  or  penons,  open  pro« 
dudng  a  note  or  ticket  of  the  day  denoting  such 
payment,  ahoald  be  permitted  to  past  and  repaaa 
through  the  aame  gate  or  turnpike,  with  the  same 
eatUe  or  carriage,  toll  free,  at  any  time  during  the 
aame  day :  Heki,  that  the  toll  was  imposed  on  the 
bones,  and  not  on  the  coach ;  and,  therefore,  where 
the  coachman  had  paid  toll  on  paaaing  in  the  morn- 
ing for  the  horses  drawing  the  coach,  a  second  toll 
could  not  be  demanded  in  the  erening  for  the  aame 
horses  repassing,  although  they  were  drawing  a  dif* 
ferent  coach,  and  driren  by  a  difbrsnt  coachman, 
but  belonging  to  the  same  proprietor.  Ncrrit  t. 
Pmm,  S  Law  J.  C.P.  154,  a.  o.  S  fiing.  40,  s.  c  10 
B.  Mo.t70. 

Where  a  local  turnpike  aot  prorided,  first,  that  no 
more  than  one  toll  should  be  taken  from  peraona 
passing  and  repassing  with  the  same  hones  and 
carriagea.  And  second,  that  no  action  ahould  be 
commenced  for  anything  doing  in  pursuance  of  the 
act,  until  after  tl  daya'  notice  giren  to  the  clerk  of 
the  trustees,  and  that  erery  such  action  should  be 
brought  in  the  county  or  place  where  the  matter 
ahould  arise :  It  was  holden,  fint,  that  a  stage-coach 
which  had  paid  toll  in  the  morning,  and  in  the  even* 
angrepsssed  with  the  same  driver,  but  with  differant 
hmaes  and  passengen,  was  within  the  exemption ; 
-~and  secondly,  in  aasnmpsit  sgainat  a  toll-collsctor 
to  recorer  such  tolls  improperly  collected,  that  the 
venue  was  local,  and  also  that  the  defendant  waa 
entitled  to  SI  days'  notice  of  action.  WaUrktnui  r. 
JTttn,  4  B.  &  C.  901,  a.  c.  6  D.  &  R.  t57. 

By  a  turnpike  act,  the  trustees  were  authorised 
to  take  at  each  and  eveiy  of  the  aeveral  respectire 
turnpike-gates  erected  on  the  road,  certain  tolla  on 
a  uniform  aoale ;  and  were  empowered  to  reduce  or 
raise  all  such  tolls;  and  the  tolls,  so  reduced  or 
raised,  wero  to  be  collected  as  the  old  tolls  were : 
Held,  that  they  muat  reduce  or  rsise  at  all  the  gatea, 
•nd  oould  not  reduce  or  adFance  them  at  one  gate 
without  doing  the  like  at  all  the  othen.  Rtx  r.  thM 
TVvirsff  oftht  Bury  and  Stratttn  Raadi,  4  B.  &  C. 
561,  8.0.6  D.&R.  360. 

A  notice  of  action  under  an  aet  of  parliament 
against  a  toll-gate  keeper,  "For  demanding  and 
taking  of  me,  tdl  for  and  in  reapect  of  certain  mat- 
ten  and  things  particularly  mentioned  and  exempted 
from  toll  in  and  by  a  certain  act  of  parliament,  en- 
titled," &c,  is  TOtd  for  uncertainty.  Fretman  ▼• 
Limt,  9  Chit.  67a 


Held  not  illegal,  as  being  in  restrainti^  trade.  Hay' 
ward  ▼•  Young,  S  Chit  Rep.  407. 


TRADE. 

[See  Contract.] 

Where  an  apothecary  gave  a  bond,  that  he  would 
not  set  up  in  business  within  twenty  miles  of  A  : 


TRANSFER. 

[See  Baron  and  Feme.] 


TRANSPORTATION. 
[See  Judgment,  and  Indictment.] 

Indictment  for  being  at  large  after  an  order  for 
transporution. 

Variance  in  the  statement  of  the  condition  upon 
which  the  royal  mercy  bad  been  extended ;  the  con- 
dition not  being  general,  as  stated,  but  specific— 
that  the  prisoner  should  be  transported  to  places 
specified.  Rex  ▼•  FiUpatnek,  1  R.  &  R.  C.C.R. 
5lt. 

When  a  prisoner  was  convicted  of  peijury  in  an 
inferior  jurisdiction,  and  the  sentence  for  transpor- 
tation wss  entered  upon  the  record,  aa  follows : 
**  Wherefore  all  and  singular  the  aaid  premises  being 
seen  bv  the  said  justices  here,  and  fully  understood, 
it  is  therefore  ordered  that  he,  the  aaid  L  K,  be 
transported  to  the  coast  of  New  South  Wales,  or 
some  one  or  other  of  the  islands  adjacent,  for  and 
during  the  term  of  seren  yean,"  ^c. :  Held,  on 
error  brought,  that  thia  waa  no  |udgment  at  all,  and 
the  Court  awarded  a  proudsndo  to  the  Court  below, 
commanding  them  to  pronounce  the  proper  judg- 
ment ;  but  in  the  meantime  allowed  the  prisoner  to 
be  bailed.  lUx  v.  Kmvorthy,  5  D.  &  R.  i7S,  a.  o. 
1B.&C.711. 

If  a  judgment  of  tnosportation  be  bad  forexceas, 
it  is  bad  tM  tote,  and  the  Court  will  not  send  it  back 
to  the  Sessions  to  be  amended,  but  will  on  error  re- 
▼erse  it.  Rtx  ▼•  EUU,  5  Law  J.  M.C.  5,  s.  c.  5  B. 
&  C.  595,  s.  c  8  D.  &  R.  175. 


TREASURER  OF  THE  COUNTY. 

In  order  to  obtain  a  role  against  the  treasurer  of 
Middlesex,  to  compel  him  to  pay  over  money  to  the 
treasunr  of  the  county  of  Sumy,  for  the  expense 
of  reliering  a  prisoner  in  the  King's  Bench  prison, 
under  the  55  Geo.  5,  c.  115,  s.  6,  a  demand  snd  n- 
ftisal  muat  be  sworn  to.  Mainwaring  v,  Trwtuurtr 
aftk§  County  of  Middlntx,  9  Chit.  409. 


TREES. 
[See  Timber,  Trespass,  and  TRoirBR.] 


TRESPASS. 

[See  Animals,  Assault,  and  Justice  or  the 

Peace.] 

(A)  Where  maintainable. 

(B)  Pleadings. 

ia)  Doelaration, 
b)  PUai, 

(e)  Roplicatwn  attd  Rfjoindor. 
.  (d)  Now  Attignmont, 
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TR£SPASS-^(WHBRe  maintainable). 


(C)  EVUkENOI. 

(D)  Verdict  ano  Damages. 

(E)  Costs. 

(F)  Of  the  Petty  Trespass  Act. 


t-r- 


(A)  Where  MAINTAINABLE. 

TrespsM  may  be  maintained  by  a  person  wbo  has 
returned  from  his  tenn  of  transportation,  for  an  in- 
jury committed  on  proper^  oieated  by  his  wife 
daring  his  absence.  Spwmer  ▼.  Brewster,  2  C.  &  P. 
34.  [Best] 

An  aetion  of  trespass  doec  not  Ue  agfinst  a  mt- 
gistrate,  for  anything  done  by  him  in  the  diecbarge 
of  his  duty*  unless  his  attention  be  called  to  9Xi  the 
facts  necessary  to  enable  him  to  form  a  judgment  aa 
to  the  course  he  o«ght  to  have  pursued,  when  lie 
was  called  npon  to  act.  Where,  therefore^  the 
treasurer  of  a  benefit  society  brought  tfeapasa  againat 
a  magistrate  for  signing  a  warrant  of  distress,  under 
which,  monies  collected  from  the  society,  and  vested 
in  the  plaintiff  as  treasurer,  were  forcibly  taken 
from  his  custody;  and  it  appeared  that  an  order 
of  magistrates  baYiog  been  signed  for  the  feUef  of 
a  member  in  porsuanoe  of  the  statute  S3  Geo.  3* 
e.  54,  s.  15,  the  treasurer  appeared  to  answer  the 
matters  of  the  comy^nt,  which  was  heard  on  «aAlw 
but  he  made  no  defence :  HeW,  that  trespaaa  coakl 
not  be  maintained  against  the  magistvate,  for  sign* 
ing  a  warrant  of  diatreee  in  parsaasoe  of  such  orchor, 
as  his  juriadiction  to  act  was  not  ^nestionfid  at  tlia 
time,  nor  was  a  rule  of  the  sooiety  preaeated  to  hie 
notice,  whereby  dii^utes  between  the  members  wena 
to  be  refened  to  arbitration,  and  which  was  con« 
firmed  by  the  16th  section  of  the  statute  S3  Geo.  3, 
which  made  such  award  binding  and  eonduslTe  on 
all  partiea,  without  being  subject  to  tiie  coaitroil  of 
the  magistrates.  Fike  t.  Carter,  3  Law  J.  C.P.  16S|» 
a.  c.  3^Bing.  78,  85,  a.  c.  10  B.  Mo.  376. 

Trespass  lies  againat  an  attorney  aa  well  aa  bin 
client,  the  psrty,  in  respect  of  the  seizure  of  goods 
under  a  writ  of  execution  which  is  afterwarus  set 
aside. 

But,  where  process  is  lawfully  issued,  is  in  a 
course  of  execution,  and  is  afterwards  rendered  un- 
Beoessary,  it  ia  not  tnoumhent  on  the  psrty  wb» 
issned  the  process  to  be  actire  in  stopping  its  exe« 
cotion.  The  activity  ahonld  then  be  by  the  party 
againat  whoaa  it  has  been  properly  issued  in  the 
irst  instSDce.  Bmtet  r,  Pi/Ztsg  and  Seddoth  ^  Iaw 
J .  K.B.  40,  s.  e.  6  B.  &  G.  38,  s.  c.  9 IX  &  B.  44. 

A  landlord  having  taken  some  unthreshed  barley 
as  a  distress  for  rent,  agreed  with  the  tenant  that 
he  would  not  proceed  to  sell  it,  but  tiiat  the  tenant 
should  thresh  it  out,  and  deliver  it  to  a  person  to 
wl)om  it  was  sold,  and  that  Ae  landlord  should  re- 
ceive the  money.  The  tenant  threshed  out  a  small 
quantity  and  then  left  off. 

The  Court  held,  that  after  a  reasonable  time  for 
threshing  out  such  barley  had  elapsed,  (of  which  it 
was  the  province  of  the  jury  to  decide,)  it  was  liot 
a  trespass  for  the  landlord  to  enter  the  bam  of  the 
tenant  and  thresh  oat  the  ssme.  HuddUtttmev, 
Pearson,  3  Law  J.  K.B.  43. 

The  commander  of  an  English  mevhant  ship 
lying  in  a  port  of  a  foreign  state,  seAt  a  seaman, 
who  had  committed  mutiny  on 'hoard  the  ship, 
ashore,  in  custody  of  ibs  soldiers  of  the  port,  and 


i>roeursd  him  to  be  tocgad  and  im|maonsd  by  tha 
ocal  anthoiitiss:  Held,  that  the  oaptain  was  aia- 
swerable  in  trespass  for  what  was  done  on  ahoia,  he 
having  taken  an  active  part  in  instigating  and  pro- 
moting the  proceedings.  AUkgn  v.  bedmeil,  1  M.  & 
M.  68.  [Tentarden] 

The  owner  of  goods  msy  retake  them  by  foraa 
from  a  person  wrongfully  refoaing  to  deliver  then 
up.  Rax  V.  Milton,  1  M.  &  M.  107.  [Tanterden] 
.  In  an  action  for  an  injury  by  a  vioioiia  bwU»  tba 
plaintiff  recovered,  although  it  appeared  that  the 
dqU  waa  attracted  by  a  eow,  in  a  particiilar  atota» 
which  the  plaintiff  waa  driving  paat  the  field  im 
which  the  biill  was,  and  that  tha  plaintiff  first  atrack 
the  boll  on  the  head,  to  drive  him  away  from  tba 
cow. 

SembU — ^That  the  owner  of  a  vicloaa  aaimai«  after 
notice  of  ita  having  done  an  iniuryt  ia  bsand  to 
aacnra  it  at  all  events,  and  ia  liaUe  in  damagaa  to  a 
party  B«ibseqoentl^  injnred,  if  the  mode  ha  baa 
adopted  to  secure  it  proves  to  he  insnffieisnt.  fiisdb- 
man  v.  SimmoHs^  3  C.  &  P.  138.  [Bast] 

A  pnrchsser  of  a  growing  crop  of  gnss,  in  poa- 
asssion  of  a  field,  for  the  purpose  or  making  tha 
graas  into  hay,  may  maintain  trespass  against  the 
ikenff,  if  his  bailiff  authorise  a  purchaaer,  who  haa 
bought  part  of.the  grass  under  ajli./a.,  to  enter  and 
cazry  it  away  by  his  authority*  Tomfkuueu  v. 
RusnU,  9  Pace,  tOT. 

A  tenant  may  maintain  traapass  qnan  eUntmm 
fregvt  sgsinst  a  stranger,  for  a  trespaaa  cosMnittad 
on  his  Isnd  prior  to  his  banknqitoy.  Clmrk  ▼.  Gnir 
vert^  8  Tauat.  74t. 

Trespsss  ot  H  nrrnat  may  be  supported  by  tha 
lancUord  of  a  tenant  from  yesr  ta  yesr,  although 
there  is  no  reservstion  of  the  timber  on  the  premises, 
sgninst  a  third  person  for  carrying  it  awav  after  it 
hss  been  o»t  down.   Ward  t.  Arn^^ms,  %  Chit.  ^36. 

A,  paving  his  hoaae  for  a  oonssdaishla  time, 
qneated  B  to  let  it,  aaying,  the  key  waa  in  the 
tody  of  0.  A  person  wished  to  look  at  ^ ' 
hot  C  haviag  left  that  place,  the  key  oonld  not  bo 
obtaioed.  B  therefore  direoted  the  aaab  of  an  un- 
fastened window  to  be  opened,  sad  several  peraona 
entered  and  examined  Uie  hoaae.  Oa  A'a  letum,  it 
waa  diseovsred  that  the  boose  had  been  robbed.  Ia 
aa  actien  brought  by  A  to  recover  the  value  of  tho 
gooda  from  B,  Uie  Court  detarmsaed  that  B  waa  smA 
justified  in  opening  tha  window,  and  in  that  wagr 

r'ng  inta  the  house.  AneatUr  v.  MU^ng,  f  D.  Jc 
714 ;  s.  a  as  Aoeak*  v.  Btntwy,  1  Law  J.  fLB«  Itt. 

An  action  of  trespasaia  maintainable  forramovfaig 
or  defacing  a  tombatone,  at  tbe  suit  of  the  party  bjr 
whom  it  is  eioeted  or  set  up ;  as  the  right  to  it  veata 
in  such  person  daring  bis  lifo,  and  deacenda  to  his 
heir  or  representative  after  his  dssth.  ^pssnsrT. 
BrMoHfr,  3  Law  J.  C.P.  903,  &  a.  3  Bisig.  136»  S.  c 
10  B.  Mo.  494. 

The  roysl  forest  of  Needwood  waa  inoloaed  by  an 
sot  of  parliament,  in  which  it  was  eseoted,  thst  tho 
commissioners  should  set  out  roads  and  paths*  sad 
that  no  other  should  afterwards  be  aaed  ;  and  that 
the  King  might  let  the  allotments  reaerved  to  tho 
crown,  according  to  1  Anne,  at  1,  o.  7.  llie  oom- 
missioners  in  1805  awarded  some  woodlands  to  the 
crown,  over  which  they  did  not  set  out  any  road  or 
path ;  the  sOotment  waa  fenced  np,  and  the  orown 
paid  certain  officers  to  preaerve  the  traea  from  d»* 
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pf0dati<MM.  Tb0  plustiff  hM  tbese  woodland, 
except  the  trees,  from  the  eroivn,  by  parol,  at  a  QO- 
ninal  rest,  and  for  a  few  naiMtha  in  ibe  year  abot 
tbe  game  on  tiian,  and  penaitted  the  woodward  to 
take  the  graaa.  The  defondant  walked  otrer  thia 
aUotment,  along  a  foot-path  which  bad  been  nsed  aa 
Mich  erer  nnce  the  incioaue :  The  Court  held,  that 
tbe  pbuntiff  had  the  aotoal  poneaaion  of  theae  lands, 
80  as  to  entitle  him  to  maintain  treapaaa  againat  a 
WTong-doer ;  and  that  these  had  not  been  a  dedica* 
tioB  of  the  foot-patk  to  the  pnUio,  becanae  the  king, 
who  waa  not  in  poaaaasion,  bad  not  aaaented  to  it 
Harptr  ▼•  Charitnmtk,  4  Law  J.  K.B.  it,  a.  c.  4 
B.  &  C.  574,  a.  e.  6  D.&  E.  572. 

The  plaintiff  by  deed  aasigned  all  hia  property  in 
tnut  for  the  payment  of  hie  debts.  The  defendants, 
aa  tiie  agenta  or  aervanti,  and  by  tiie  command  of 
the  traatee,  foreiUy  entered  and  took  poascssion  of 
a  chapel  (part  of  the  estate)  in  which  the  plaintiff 
was  oeoasioaally  in  tlie  hahit  of  preaching,  and  the 
key  of  whioh  he  held  at  die  time— not,  however, 
as'a  aymbol  of  posaaasion,  but  merely  to  enable  him 
to  preach  there.  In  treapaaa  for  the  breaking  and 
entering, — held,  that  the  plaintiff  had  not  a  auffi- 
eient  poaaeasion  of  the  ohapel  to  enable  him  to 
maintain  the  action.  Rwett  t.  Bromu,  6  Law  J. 
aP.  194,  a.  c.  5  Bing.  7,  a.  c  3  M.  &  P.  1«. 

Troapaaa  will  lie  in  respect  of  poaseaaion  only, 
independent  of  the  right ;  but  the  damagea  are,  in 
such  a  caae,  to  be  giren  in  reapeot  of  the  poaaeasion 
only. 

B«t  the  aetiial  possesaion  mnat  be  deer  and  nn« 
eqnlTocal ;  and  therefore,  where  there  waa  a  pre- 
Tious  dispute  between  two  parties,  as  to  the  right  to 
a  certain  chattel,  which  haa  not  come  into  the  poa- 
seaaion  of  either ;  and,  in  a  acuffle  to  obtain  the 
poaaeaaion,  it  bad  bean  anatched  by  one  of  Uie 
elahnanta  oat  of  the  hand  of  the  serrant  of  the 
other :  it  was  held,  that  the  servant  could  not  main- 
tain trespasa  in  hia  own  name,  oo  a  poasession  ao 
tranaient  and  equirocaL    Peaeiuy  t.  Wing,  6  Law 

Jm  JkaB.  5J(* 

A  party  having  the  legal  title  to  land  havia|^ 
entered,  may  asaintain  treapaaa  againat  a  person 
wrongfully  in  poasosaion  at  the  time  of  entry,  and 
continuing  in  auch  poaaaaaion  afterwarda.  Aitchtr 
V.  BuUh£r,  6  Law  J.  K.B.  51,  a.  e.  7  B.  &  C.  399, 
a.  c.  1  M.  &  R.  SSO. 

Where  in  treapaaa  quart  ehumtmfuigk,  it  appeared 
that  plaintiff  and  dafondant  reapectively  occupied 
lands  belonging  to  the  same  landlord,  and  abutting 
OB  different  aidea  of  a  lane,  and  that  the  landlord 
had  let  the  lane  jointly  to  Uie  plaintiff  and  the  de- 
fendant, aa  mooh  to  one  aa  to  the  other, — it  waa 
held,  that  the  plaintiff  and  defenduit  were  tenaata 
in  common  of  the  lane,  and  consequently  that 
neither  oonid  maiatain  treapaaa  againat  the  other  in 
reapeot  thereof.  Noye  v.  Reed,  6  Law  J.  K.B.  5» 
a.c.l]ll  &R.6S. 

Treapaaa  on  a  free  warren,  will  not  lie  for  aboot- 
ing  grouae.  Diiilcf  of  Demmikire  v.  Lodge,  5  Law  J. 
K.B.  319,  a.  o.  7  B.  &  C.  34. 

If  a  person  who  keepa  houuda  and  a  hunting 
eatabliafament,  receive  notice  not  to  treapasa  on  the 
landa  of  A,  and  after  thia  hia  hounda  go  out,  follow* 
ed  by  a  number  of  gentlemen,  who  go  upon  the 
hmda  of  A,  the  otwner  of  tbe  hounda  ia  answerable 
for  all  the  damage  they  do,  thangh  he  bimaelf  for- 


bear to  go  on  the  lands,  unless  be  dialhtctly  desiraa 
the  gentlemen  so  out  with  hia  hounda  not' to  go  on 
thoae  lands. 

If  a  atag,  hunted  bv  the  hounds  of  B,  run  into 
the  barn  of  A,  B  and  nis  servants  have  no  right  to 
enter  tbe  bam  to  take  his  stag ;  and  if  they  do  so, 
tbey  are  trespassers.  Baher  v.  Berkeley,  3  C.  &  P. 
32.  [Teoterdea] 

If  a  tree  growa  near  the  confinea  of  the  land  of 
two  parties,  so  that  the  roota  extend  into  the  aoil  of 
each,  the  property  in  the  tree  belongs  to  the  owner 
of  that  land  in  which  the  tree  was  firat  aown  or 
planted.  HoUmt  v.  Coatee,  1  M.  &  M,  11^  [little- 
dale] 

Although  a  party,  by  aetting  up  a  stall  in  a  street, 
is  not  liable  to  aa  action  of  ejectment,  yet  he  is 
liable  to  an  action  of  treepasa.  Doe  d.  Oveneerg  of 
St,  Julian,  Shrewtbury,  v.  Cowley,  1  C.  &  P.  123. 
[HuUock] 

An  action  on  the  case,  and  not  treapass,  is  the 
proper  mode  of  proceeding  against  a  party  for  folaely , 
maUciouflly,  and  without  any  probable  caaae,  pro- 
curing the  warrant  of  a  magistrate,  to  search  the 
premises,  and  cause  tho  peiaon  of  A,  on  suspicion  of 
felony,  to  be  imprisoaeid.  Nor  is  a  positive  oath 
that  a  felony  haa  been  actually  committed,  necessary 
to  juatiiy  a  magistrate  in  granting  auch  a  warrant. 
EUee  V.  Smith  (in  error),  2  Chit  3^4. 

The  act  by  which  a  person  is  to  be  deemed  a  tres- 
passer ab  inUio,  must  of  itself  be  a  trespass.  No 
abuae  of  an  authority  originally  lawful,  will  render 
him  liable  to  an  action  of  treapaaa,  unleaa  a  aubaian- 
tive  treapaaa  be  coounitted  in  the  oourae  of  that 
abuae.  Shortland  v.  Govett,  4  Law  J.  K.B.  212, 
a.  c.  5  B.&  C.  485,  a.  c.  8  D.  &  R.  257. 

In  treapaaa,  it  appearing  that  aubaequent  to  th« 
alleged  treapasMa,  the  plaintiff  had  given  the  defen- 
dant a  notice  to  quit  the  premiaea ;  it  waa  holden 
that  he  had  thereby  treated  him  aa  hia  tenant,  and 
could  not  maintain  thia  action.  Barton  v.  Cordy,  1 
C.  at  P.  664.  [Garrow] 

(B)  Pleadings. 
(a)  Declaration, 

In  an  action  of  tjreapaaa  for  aeducing  the  plaintiff 'a 
daughter,  tbe  Court  after  verdict  held  the  declara- 
tion good,  althourii  it  omitted  the  worda  "  with 
force  and  anna."  Parker  v.  Bailey,  4  D.  &  R.  215. 

In  an  action  of  trsapasa  for  driring  againat  plain- 
tiff'a  cart,  held  unnecessary  to  deacribe  who  waa  in 
it     Howard  v.  PeeU,  2  Chit.  315. 

Where  a  declaration  in  trespasa  for  taking  gooda, 
did  not  deacribe  their  nature  or  quality,  (aa,  one 
hundred  articlea  of  bouaehold  furniture, — one  hun- 
dred articlea  of  wearing  apparel,)  and  the  defendant, 
who  waa  under  termadf  pleading  iaauably,  demurred 
generally,  and  tbe  plaintiff  aigaed  judgment  for 
want  of  a  plea ;  the  Court  aet  it  aaide  with  ooata,  on 
the  grouna  that  tbe  declaration  waa  bad  in  aubatance, 
and  therefore  tbe  judgment  waa  irregulaK.  Holmee 
V.  Hodgton,  8  B.  Mo.  379. 

The  plaintiff  declared  for  a  treapass  in  his  manor 
and  close. 

The  defendanta  pleaded  that  from  time  immemo- 
rial there  waa  part  of  a  public  navigable  river 
situate  within  that  manor  and  close,  and  that  on  that 
part  there  was  an  ancient  workox  erection,  neceaaary 
for  rendering  the  navigatioQ  of  the  river  aafe  lor 
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ships ;  and  that  it  was  Id  a  rainoas  ooodition,  and 
that  the  plaintiff  had  neglected  to  repair  it,  and 
therefore  they  entered  and  put  it  in  repair:  The 
Court  held,  that  the  pleas  did  not  justify  the  tres- 
pass. Earl  tf  LorudaU  ▼•  NeUan,  S  Law  J.  K.B. 
S8,  B.  c.  2  B.  &  C.  30t,  s.  c.  5  D.  &  R.  556. 

Where,  to  a  declaration  of  trespass  against  A  and 
B,  for  assaulting  the  plaintiff,  and  forcing  him  to  go 
to  a  police  office  to  he  examined  as  a  prisoner  before 
a  magistrate,  on  a  charge  of  felony,  which  was  dis- 
missed, A  and  B  pleaded  ti  joint  pfea  of  justification, 
that  a  horse  of  A  had  been,  without  his  knowledge 
or  consent,  taken  out  of  his  dose,  and  found  in  the 
plaintiff's  stable,  and  that  A  having  reason  to  sus- 
pect that  the  horse  had  been  feloniously  stolen  and 
taken  away  by  the  plaintiff,  he  (A)  requested  B,  a 
constable,  to  re-take  the  horM,  and  gare  charge  of 
the  plaintiff  to  B,  for  having  felonioudy  taken  him  ; 
and  requested  B  to  take  the  plaintiff  into  custody, 
and  to  convey  him  and  the  horse  before  a  magistrate, 
in  order  that  the  plaintiff  might  be  dealt  with  ac- 
cording to  law  ;  and  that  thereupon  B,  as  the  con- 
stable, and  A,  in  his  aid  and  t>y  his  command, 
attempted  to  re- take  the  horse,  and  gently  laid  their 
hands  on  the  plaintiff,  who  resisted  them,  whereupon 
they  took  him  into  custody,  and  brought  him  before 
a  magistrate,  where  he  was  examined  as  to  such 
charge :  Held,  that  such  plea  waa  bad  on  general 
demurrer,  as  it  afforded  no  ground  of  justification 
to  A  ;  and  that,  being  bad  as  to  him,  it  was  bad  as 
to  him  and  B.  Hedget  ▼.  Chapman,  S  Law  J.  C.P. 
91,  8.  c.  2  Biog.  523,  s.  c.  10  B.  Mo.  148. 

To  a  declaration  in  tregpau  for  breaking  open  the 
outer  door  of  the  plaintiff's  house,  and  afterwards 
entering  the  same,  the  defendants  justified  the  en- 
tering under  civil  process,  but  omitted  to  state  that 
the  outer  door  was  open  at  the  time  of  such  entry  ; 
Held,  that  such  plea  was  bad  on  demurrer.  Bticilcctt- 
ham  r.  Franeii,  4  Law  J.  C.P.  51. 

Where,  to  an  action  of  trespass  for  entering  the 
plaintiff's  close  and  digging  peat,  the  defendant 
pleaded  that  the  plaintiff  was  his  tenant  of  the  loeui 
in  quo,  subject  to  a  certain  reservation  to  the  defen- 
dant, of  all  pits  whatsoever  therein,  with  liberty  to 
cut  and  carry  away  the  produce  of  the  pita,  and  so 
justified  the  trespass  in  the  terms  of  the  reservation : 
It  was  held,  that  the  plea  was  bad ;  for  the  defen- 
dant should  have  confessed  and  avoided  the  trespass. 
Fancy  v.  Seott,  6  Law  J.  K.B.  305. 

Where,  to  trespass  quart  elautum  frogU,  the  de- 
fendant pleaded  a  custom  applicable  to  all  forms 
within  the  parish,  which  were  not  exempted  by 
special  agreement  or  otherwise,  and  the  plaintiff 
traversed  the  custom  generally :  Held,  that  it  was 
not  competent  for  the  plaintiff  to  prove  that  his 
particular  farm  was  exempted  by  special  agreement 
or  otherwise.  The  proper  mode  of  availing  himself 
of  such  a  defence  would  have  been  to  have  confessed 
the  custom,  and  avoided  it,  by  ahewing  that  tha 
exception  applied  to  his  farm.  Evan*  r.  OgHvie,  S 
Y.  &  J.  79. 

(C)  Replication  AND  Rejoinder. 

Where  there  is  one  continued  trespass,  part  of 
which  is  justifiable  and  part  not,  and  the  defendant 
pleads  a  justification  which  goes  to  the  whole  decla- 
ration, the  plaintiff  should  not  reply  de  injurid,  but 
newly  assign  that  part  of  the  trespass  which  was 


unjustifiable.  Lambtrt  r»  Hodg$ffn,  1  Law  J.  CP. 
114,  s.  e.  1  Bing.  317. 

The  plaintiff  declared  in  trespass  against  three 
persons.  They  all  pleaded  the  general  issue,  and 
one  of  them  also  pleaded  a  justification.  The 
plaintiff  joined  issue,  and  in  bia  replication  tnvened 
the  justification.  AU  the  defendants  rejoined  to 
that  replieation  :  The  Court  held,  that  the  rejoinder 
was  bad  in  law.  Morrow  t.  Belehtr,  4  Law  J.  K.B. 
42,  s.  0. 4B.  &  C.  704,  s.  c.  7  D.  &  R.  187. 

Trespass  for  breaking  and  entering  the  plaintiff's 
ship,  and  seising  and  converting  his  goods  ;  the -de- 
fendantinstified  under  a  writ  or/S./a.,  to  which  the 
p^intin  replied  do  injurid,  1^,  aboque  renduo  eau$m, 
and  new  assigned  :  Held,  that  it  was  competent  for 
the  judge  to  leave  it  to  the  jury  to  aay  whether  the 
goods  were  seised  bond  fid%  under  the  execution,  or 
colonrably  only,  for  a  collateral  purpose.  Xiceas  r. 
l^oeJk«/ls,  2  Y.&  J.  304. 

In  trespass,  for  assault  and  imprisonment,  the 
defendants  pleaded  that  the  plaintiff  was  trespassisg 
on  their  dose,  and  they  removed  him.  The  repli- 
cation Btated,  that  the  defendants  had  nothing  in 
the  close,  except  under  R  N  C. ;  that,  before  uey 
had  anything  in  the  dose,  W  C  held  it  as  tenant 
from  year  to  year  to  R  N  C ;  that  W  C  permitted 
the  plaintiff  and  one  D,  to  plant  teaxles  in  the  cloae, 
W  C  to  have  one  half,  and  plaintiff  and  D  the  other ; 
and  that  the  plaintiff  had  entered  the  olose  to  take 
his  and  D's  share:  Held,  good  on  demurrer;  al- 
though it  was  objected  that  W  C's  interest  waa  not 
alleged  to  be  continuing  when  the  plaintiff  entered. 
KingAury  v.  CoUin;  5  Law  J.  C.P.  151,  a.  c.  4 
Bing.  202. 

(D)  Nev  Assignment. 

The  purport  of  a  new  assignment  is,  to  state  the 
place  tohtre,  with  morepreoiaion  than  that  described 
in  the  declaration.    Jtjflmot  ▼.  Fitter,  1  Ken.  389. 

The  plaintiff  declared  for  a  treapass  committed  in 
his  close,  called  the  Foldyard;  the  defendants 
pleaded  liberum  tenementum,  and  the  plaintiff  took 
issue ;  at  the  trial  the  defendants  proved  that  one 
of  them  had  a  close  in  the  same  parish  called  the 
Foldyard.  But  the  €k>urt  held,  that,  inasmuch  as 
the  plaintiff  had  in  his  declaration  given  a  name  to 
his  close,  he  was  not  bound  to  new  aasign,  and  that 
if  the  act  complained  of  was  really  done  in  the  olose 
of  that  defendant,  then  they  ought  to  have  set  out 
its  abuttals.  Coektr  r.  Crampton,  1  Law  J.  K.B. 
172,  s.  c.  1  B.  &  C.  489,  s.  c.  2  D.  &  R.  719. 

If,  in  an  action  of  treapass  quart  elautum  fiegH, 
the  plaintiff  name  his  olose  by  the  general  name  of 
a  tract  of  land  of  which  that  close  is  a  part,  and  the 
defendant  plead  liberum  tenementum,  and  establish 
that  plea  as  to  a  part  of  the  tract, — the  plaintiff  wiU 
not  thereby  be  compelled  to  resort  to  a  new  assign- 
ment, but  will  be  entitled  to  reooTer  on  proof  of  a 
trespass  on  the  part  in  his  possession.  Cooke  ▼. 
Jaekfon,  5  Law  J.  K.B.  181. 

To  trespass  on  several  days— pleas,  general  issue, 
and  leave  and  licence — as  to  the  whole  of  the  alleged 
trespasses  there  was  no  new  assignment,  but  a  re- 
plication dt  injurid :  Held,  that  if  some  of  the  tres- 
passes were  committed  after  the  licence  was  revoked, 
the  plaintiff  need  not  newly  assign,  as  the  defendant 
by  his  plea  undertakes  to  prove  a  licence  suffieieiit 
to  cover  all  Uie  acts  of  trespass.    And  ttmUt,  a 
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Ikenoe  by  the  l«Mor  of  plaintiff  would  sot  support 
the  plea  of  licence  by  him.  Haywwrd  t.  Grant,  1 
C.  &  P.  448.  [Park] 

Where  a  new  aeaifpment  to  pleas  of  ju8ti6cation 
in  trespass,  in  descnbing  the  abuttals,  after  men- 
tioning three  closes  by  name,  alleged  that  it  was  in 
a  certain  part  of  a  certain  lane,  opposite  to  those 
three  closes,  or  some  or  one  cf  them,  to  which  the 
defendant  pleaded  *'  liberumtenementwn,"ihe  Court, 
after  issue  being  joined  thereon,  and  after  verdict, 
would  not  allow  the  defendant  to  take  advantage  of 
the  uncertainty,  though  the  new  assignment  would 
have  been  bad  on  demurrer.  Lethbridge  v.  Winter,  9 
Law  J.  C.P.  107,  a.  c.  2  Bing.  49,  s.  o.  9  B.  Mo.  35. 

(C)  Evidence. 

If  to  an  action  for  trespass  guars  eUusum  fregit, 
the  defendsnt  justifies  that  the  Iocum  is  a  wharf  for 
the  inhabitants  of  O,  an  inhabitant  of  O  is  an  in- 
oompetent  witness ;  but  if  the  defendant  abandons 
that  plea,  his  testimony  is  admissible.  Premt  ▼• 
Tilly,  1  C.  &  P.  140.  [Park] 

Acts  of  ownership  exercised  upon  one  piece  of 
waste  or  inclosed  land,  cannot  be  admittea  as  evi- 
dence of  title  to  another,  unless  such  a  connexion 
between  the  two,  as  may  lead  to  a  fair  inference  that 
they  are  both  parcel  of  the  ssme  district,  manoTf  or 
estate,  shall  have  been  previously  established. 

But  evidence  of  several  tracts  of  land  having 
passed  under  one  royal  grant  to  the  ssme  parties, 
and  of  these  trscts  being  comprehended  in  one 
manor,  (although  the  legal  existence  of  that  manor 
may  be  doubtful,)  is  sufficient  preliminary  proof  to 
raise  such  a  presumption,  and,  therefore,  to  justify 
the  admission  of  acts  done  upon  sny  one  or  more  of 
those  tracu,  to  affect  the  rest.  Wynne  v.  BImt,  5 
Law  J.K.B.  42. 

To  an  action  of  trespass  brought  by  the  roortgsgor 
in  possession,  sgainst  the  mortgagee  for  breaking 
ana  entering  the  premises,  and  taking  away  the 
com  and  other  produce,  the  defendant  may  give  his 
legal  title  as  mortgagee  in  evidence  under  the 
general  issue,  although  the  mortgage  ia  for  a  term, 
and  not  in  fee.    Johnson  v.  Howton,  6  Law  J.  K.B. 

Ownership  of  land  adjoining  either  side  of  a  road, 
primAfaele  evidence  of  a  rieht  to  the  soil  extending 
to  the  centre  of  the  road.  Cooke  v.  Green,  11 
Price,  730. 

Where  adjacent  lands  belong  to  two  distinct 
owners,  the  legal  presumption  is,  that  the  ditdi 
which  divides  them  is  a  part  of  the  soil  of  him  to 
whom  the  hedge  belongs ;  and  where  a  road  runs 
between  those  lands,  that  the  owner  on  each  side 
has  a  right  of  soil  ad  medium  Jilum  vitt. 

But  temble,  that  such  presumption  will  not  arise 
where  the  entire  property  of  such  lands  is  in  one 
landlord,  who  has  let  them  out  to  different  tenants; 
but  that  it  will  be  incumbent  upon  either  tenant 
who  shall  bring  trespass  against  the  other  to  prove 
bis  right  of  exoTusive  possession  of  the  ditch,  or  the 
half  of  the  road  next  to  his  dose,  in  order  to  sustain 
the  action.  Noye  v.  Reed,  6  Law  J.  K.B.  5,  s.  c. 
1  M.  &  K.  dS. 

To  trespass  quote  eUnuum  fregit,  the  defendant 
justified  a  right  of  way  over  the  locus  in  auo  in  the 
occupiers  of  premises  adjacent  thereto,  and  it  being 


proved  that  he  was  seised  of  the  premises,  in  respect 
of  which  the  right  of  way  was  claimed,  and  occu- 
pied onlyby  means  of  a  tenant  to  whom  the  premises 
were  demised:  Held,  that  be  was  an  occupier  to 
sustain  the  plea  of  justification  pleaded.  HoUit  v. 
ProtMf,  2D.  &R.  31. 

Where,  to  an  action  of  trespass,  for  seising  and 
taking  away  furse,  the  defendant  pleaded  the  general 
issue,  and  several  special  pleas,  in  which  he  justified 
the  taking  under  a  olaim  for  eatovers  on  a  common : 
Held,  that  although  he  had  limited  hist  claim  to 
estovers  in  his  pless,  he  might  adduce  evidence  to 
shew  that  he  had  exclusive  right  of  possession, 
under  the  general  issue;  and  partiea  claiming 
similar  rights  on  the  common  with  the  defendant 
were  held  to  be  competent  witnesses  to  prove  that 
the  defendant  was  entitled  to  the  exclusive  posses- 
sion of  the  land  on  which  the  trespsss  wss  com- 
mitted.    Pearee  v.  Lodge,  5  Lew  J.  C.P.  9. 

In  an  action  of  trespass,  for  assaulting  and  im- 
prisoning the  plsintiff,  the  defendant  pleaded,  that 
the  plaintiff  was  wilfully  trespassing  and  breaking 
down  his  hedges,  wherefore  he  spprehended  him, 
and  took  him  before  a  j  ustice.  The  plaintiff  replied, 
that  he  entered  the  land  and  broke  down  the  hedges 
in  the  assertion  of  a  right  of  way ;  traversing  that 
he  did  so  wilfully,  or  for  any  other  purpose  then  in 
the  exercise  of  such  right.  The  defendant  rejoined, 
that  the  plaintiff  was  in  the  act  of  committing  wilful 
damage,  ficc.  to  him,  the  defendant :  Held,  that, 
upon  this  issue,  evidence,  as  to  the  right  of  way 
claimed  by  the  plaintiff,  might  be  given  io  order  to 
shew  quo  animo  the  plaintiff  entered  the  ^ui  in  quo. 
Hooker  v.  Halnomb,  5  Law  J.  C.P.  149,  s.  c  4 
Bing.  183. 

It  is  not  justifiable  in  a  music-master  to  mode- 
rately correct  a  chorister  for  singing  at  a  catch -club, 
although  that  might  be  injurious  to  his  performing 
in  a  cathedral ;  and  upon  evidence  being  offered 
that  it  was  the  practice  of  other  cathedrals,  the 
Court  rejected  it  as  inadmissible.  Nev/man  v.  Ben^ 
nett,  ft  Chit.  195. 

(D)  Verdict  and  Damages. 

In  trespass,  where  a  defendant  pleads  a  particular 
defence  to  one  trespass,  and  Not  guilty  to  another, 
and  a  general  verdict  be  found  against  him,  it  shews 
the  justification  was  disproved.  Hawkes  v.  Crof'tou, 
ft  Ken.  388,  s.  c.  t  Burr.  698. 

In  trespass  a  verdict  may  be  sustained,  though 
the  damages  be  only  one  farthing.  Kitchen  v. 
Knight,  M'Clel.  373. 

A  person  having  obtained  several  very  valuable 
articles  without  paying  for  them,  the  tradesmen,  on 
hearing  that  he  was  roputed  to  be  a  swindler,  went 
to  his  house,  gained  admittance,  and  broke  open  an 
inner  door,  and  took  away  part  of  the  goods.  He 
brought  an  action  o£|fespass,  the  jurvgsve  him  a 
verdict,  and  the  CouH  refused  to  reduce  the  ds- 
mages  by  allowing  the  tradesmen  to  set  off  against 
it  the  amount  of  the  debts  due  to  them.  Hawkiut 
V.  Baynes,  1  Law  J.  K.B.  167. 

The  guardians  of  a  young  lady  directed  her 
teacher  not  to  permit  her  to  visit  a  relation,  who 
was  a  tavern-keeper.  The  young  lady  went  to  his 
house  to  spend  an  evening  at  Christmas,  when  the 
guardians  sent  two  police-officers  to  bring  her  away. 
Ilie  tavern-keeper  refused  to  let  her  go,  and  brought 
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an  tctioti  of  trespass  against  th«  oflleen.  .Tbey 
pleaded  tbe  general  issue,  and  a  yerdict  was  gtren 
for  SOI.  Tbe  Conrt  held,  that  the  damages  were 
•zcessire,  and  that  if  the  fkcta  had  been  pleaded  in 
justification,  tbey  thought  that  there  would  bare 
been  an  answer  to  tbe  action.  Fleming  t.  Pratt,  1 
Law  J.  K.B.  195. 

Where,  to  an  action  of  trespass  for  breaking  and 
entering  tbe  plaintiff's  close,  tbe  defendant  pleaded 
a  right  of  way,  granted  by  deed  to  certain  persons, 
under  whom  he  claimed,  but  which  he  arerred  to 
bare  been  lost  and  destroyed;  and  the  plaintiff  in 
bis  replication  traversed  the  right  of  way  by  grant ; 
and  it  appeared  at  the  trial,  that  the  right  had  been 
frequently  contested  ;  and  tbe  judge  told  the  jury, 
that  if  they  thought  the  defendant  bad  exercised  the 
right  of  way  uninterruptedly  for  more  than  twenty 
years,  it  would  be  presumptive  evidence  of  tbe  ex- 
istence of  a  deed ;  and  that  if  sueb  deed  bad  been 
lost,  they  would  find  for  die  defendant ;  but  if  they 
thought  there  bad  been  no  way  granted  by  deed, 
then  for  the  plaintiff:  Held,  that  such  direction  was 
right,  as  the  question  the  jury  had  to  determine  was, 
whether  such  a  deed  had  ever  existed  or  not ;  and 
they  having  found  a  verdict  for  the  plaintiff,  tbe 
Court  refused  to  grant  a  new  trial.  Uwtt  v.  Wilson, 
S  Law  J.  C.P.  186,  s.  c.  S  Bing.  115,  s.  c.  10  B. 
Mo.  439. 

(E)  Costs. 

In  an  action  of  trespass,  fbr  breaking  and  entering 
a  dose,  and  cutting  treea,  &c.,  the  defendant  pleaded 
the  genera]  issue  and  liberum  temmentum,  on  which 
issue  was  joined.  The  question  tried  was,  whether 
the  trees  grew  on  plaintiff's  or  defendant's  land,  and 
a  vexdtet  was  found  for  the  plaintiff,  with  damages 
57(.:  Held,  that  as  upon  this  record  the  freehold 
might  necessarily  have  c^me  in  question,  although 
it  did  not  in  fact,  it  was  not  within  the  43  Eliz.  c.  6. 
and  tbe  plaintiff  therefore  was  entitled  to  his  foil 
costs.     Littlewood  v.  Wilkinson,  9  Price,  314. 

Where  there  was  a  verdict  for  defendant  on  a  plea 
of  right  of  way,  and  judgment  by  default  on  a  new 
assignment,  and  the  jury  found  If.  damages  by  con- 
sent :  Held,  that  tbe  plaintiff  was  entitled  to  no  more 
costs  than  damages,  although  be  had  evidence  at  the 
trial  for  tbe  purpose  of  shewing  a  wilful  trespass 
after  notice.     Harber  v,  Jtand,  9  Price,  S36. 

In  an  action  of  trespass  where  the  costs  of  par^ 
ticolar  issues  are  adjudged  to  tbe  plaintiff,  but  the 
general  costs  of  tbe  cause  to  the  derondant,  tbe  costs 
of  the  psrticular  issues  extend  only  to  tbe  costs  of 
the  pleadings.  Othir  r,  Calvert,  1  Law  J.  C.P.  101, 
8.  o.  1  Bing.  275,  s.  c.  8  B.  Mo.  SS9. 

The  plaintiff  declared  in  trespass;  tbe  defendant 
pleaded  tbe  general  issue,  and  pleas  of  justification ; 
tbe  plaintiff  joined  issue,  and  newly  assigned ;  the 
defendsnt  then  let  judgmeiti  ^  by  default  on  tbe 
new  assignment,  on  which  ^e  jury  |^ve  the  plain- 
tiff  damages ;  but  they  foun^  a  verdict  for  the  de- 
fondant  on  the  special  pleas:  The  Court  held,  that 
the  defendant  was  not  entitled  to  any  costs  on  the 
pleas  that  were  found  for  him.  Longden  v.  Bourn, 
1  Law  J.  K.B.  118.  s.  c.  1  B.  &  C.  27B. 

Where  the  plaintiff'a  cause  of  action  is  altogether 
denied  by  the  defendant's  pleas,  and  at  the  trial 
the  plaintiff  obtains  a  verdict  on  some  issues,  and 
the  defendant  on  others,  the  plaintiff  is  entitled  to 


tbe  costs  of  the'Sssues  found  for  him,  which  include 
the  general  costs  of  the  trial,  but  not  the  costs  of  the 
issues  found  for  the  defendant,  On  which,  however, 
the  latter  is  not  entitled  to  claim  any  costs  from  the 
plaintiff.  But  where  the  defendant  suffors  judgment 
by  default  as  to  some  causes  of  action,  and  pleads 
as  to  others,  and  the  plaintiff  taVes  issue  on  the  pless, 
and  at  the  trial  all  the  issues  are  found  for  the  de- 
fendant, the  latter  is  entitled  to  the  costs  of  tbe 
issues  found  for  him,  snd  the  plaintiff  to  those  only 
of  the  judgment  by  default  Hence,  where  to  an 
action  of  trespass  the  plaintiff  pleaded  tbe  general 
issue  to  the  whole  declaration,  and  severs!  special 
pleas  as  to  part,  and  the  plaintiff  new  assignee!,  and 
tbe  defendant  suffered  judgment  by  default  as  to  the 
new  assignment,  and  tiie  plaintiff  was  bound  to  go 
to  trial  to  get  rid  of  the  general  issue,  which  would 
otherwise  have  barred  bis  whole  aotion,  and  be  could 
not  by  any  other  meana  have  obtained  damagea  on 
the  judgment  by  default :  Held,  that  tbe  plaintiff 
was  entitled  to  the  general  costs  of  the  cause,  tncind* 
lug  those  of  the  trial,  although  the  jury  found  a 
verdict  for  the  defoodant  on  one  of  the  special  pleas, 
tiie  costs  of  such  issue  being  deducted,  but  not 
allowed  to  him  on  that  issue,  tfouse  r,  ths  IVeuursr 
to  the  Commiitianert  of  the  Thamet  and  Itit  Naviga" 
Hen,  6  B.  Mo.  3f  4. 

Where  to  an  action  of  trespass  the  defendant  pleads 
tbe  general  issue  to  the  whole  declaration,  and  jus- 
tifies as  to  part  of  the  trespasses,  and  tbe  plaintiff 
newly  assigns,  to  which  the  defendant  suffers  judg- 
ment by  defiiult ;  the  plaintiff  being  bound  to  go 
down  to  trial  to  get  rid  of  the  general  issua.  which 
would  otherwise  bar  bis  whole  action,  is  entitled  to 
bis  foil  costs  of  tbe  trial,  although  the  jury  find  a 
verdict  for  the  defendant  upon  the  special  pleas 
which  cover  part  of  tbe  trespasses;  the  costs  of  such 
issues  being  deducted,  but  not  allowed  to  defondaots. 
Booth  V.  Ibhotson,  1  Y.  &  Jl  354. 

An  action  of  trespass  had  been  brought  against 
two  defendants  ;  one  suffered  judgment  by  default, 
and  a  writ  of  inquiry  was  executed  against  him.  The 
plaintiff  then  entered  ti  nolle  prottqui  as  to  tbe  other, 
who  was  held  to  be  entitled  to  costs  under  the  8 
Elis.  c.  i,  s.  i,  although  two  years  bad  olspsed. 
Jackson  V.  Chambers,  8  Taunt.  643. 

In  an  action  of  trespass,  tbe  jury  having  ffiven 
one  shilling  damages,  on  a  plea  of^licence :  Hf Id, 
thst  the  judge  might  certify  under  tbe  43  Elit. 
Howard  v.  Cheshyre,  1  Ken.  945. 

If  it  appear  at  tbe  trial  of  an  action  for  a  trespass 
that  it  was  wilful,  the  judge  may,  at  a  convenient 
time  after  the  trial,  grant  his  certificate  that  the 
plaintiff  may,  on  8  &  9  Wm.  3,c.  11,  s.  4,  have  bis 
costs,  although  tbe  damages  are  less  than  forty  shil- 
lings. Wooltey  V.  Whitby *9  Law  J.  K.B.  115,  SL  c. 
t  B.  &  C.  580,  s.  c.  4  !).&  R.  147. 

If  in  an  action  of  trespass  the  judge  certifies  onder 
tbe  43  Elis.  c.  6,  no  costs  are  payable  under  the  4 
Anne,  c.  16.  Howard  v.  Cheshyre,  1  Ken.  f  46,  s.  c. 
Sayer,  f  60. 

If,  in  an  action  of  trespass  for  taking  a  cart,  the 
plaintiff  recover  5b.  damages,  and  tbe  judge  certifies 
under  the  43  EHz.,  tbe  plaintiff  is  not  entiUed  to 
costs,  if  the  cause  of  action  arose  within  the  juris- 
diction of  an  inferior  Court,  empowered  to  hold 
pleas  of  any  suit  not  exceeding  505.  Pyehum  v. 
Oibson,  8  B.  Mo.  450. 
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(F)  Of  the  Petty  Trespass  Act. 

A  p&rty  neglecting  to  obery  a  sammons  undet  the 
Pettj  Trespass  Act  (1  Geo.  4,  e.  36),  may  be  ap* 
preheoded  on  a  jtistioe's  warrant,  and  taken  before 
the  pettj  Sessions  to  answer  the  alleged  complaint. 
Bant  ▼•  Methuen,  2  LaW  J.  C.P.  If  1,  s.  e.  f  Bing. 
63,  8.  c.  9  B.  Mo.  161. 

The  Malicions  Trespass  Act,  1  Geo.  4,  e.  56, 
^▼es  an  appeal  to  the  sessions  on  condition  of  the 
party's  giving  immediate  notice  of  such  appeal,  and 
finding  sufficient  security.  Notice  given  seven  days 
after  conviction  is  too  late.  Hex  v.  the  Jwticn  of 
Huntingdtm,  5  D.  &  R.  588. 

In  an  action  for  false  imprisonment  the  defendant 
justified  under  the  1  Geo.  4,  c.  56,  (commonly  called 
the  Petty  Trespass  Act,)  as  the  on^ner  of  land  on 
which  the  plaintiff  was  trespassing :  It  was  held  that 
to  make  out  his  justification  he  must  give  positive 
proof  of  actual  damage  being  done,  so  as  to  enable 
the  jury  to  decide  on  the  quabtum  of  it ;  and  that  the 
jury  were  not  to  presume  damage  from  the  mere  fact 
of  a  trespass  being  committed.  Semh,  that  the  prin- 
ciple  of  this  decision  will  apply  to  the  substituted 
provisions  of  the  7  &  8  Geo.  4,  c.  SO,  the  above  act 
of  1  Geo.  4.  having  been  wholly  repealed  by  the  7 
&  8  Geo.  4,  c.  t7.  Butler  r.TurUy, «  C.  &  P.  585, 
8.  e.  1  M.  &  M.  54.  [Best] 


TRIAL  AT  BAR. 

[See  Prerogative,  and  Practice.] 


TRINITY  HOUSE. 

A  duty  of  ballastage  is  payable  to  the  Trinity 
House,  of  screened  garden  gravel,  although  not  taken 
from  the  Thames.  Qu^fre — Whether  mvel  taken 
from  the  river  Lea,  is  within  the  jurisdiction  of  the 
Trinity  House.  The  Trinity  Corporation  v.  Stapiet, 
9  Chit.  689. 
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(A)  Where  maintainable. 
(BS  Demand  and  Refusal. 
(C)  Conversion. 

D)  Pleas. 

£)  Evidence. 

(F)  Damages. 

(G)  Practice. 


i 


(A)  Where  maintainadle. 
[See  CoUgrave  v.  Diss  Santot,  ante,  Auction,  A.] 

To  sustain  trover,  the  plaintiff  must  hays  tbe  right 
of  property,  and  the  rigbt  of  possession  j  therefore 
the  vendee  of  goods  cannot  support  suoh  an  aotioo, 
without  having  paid  the  price  of  tiie  articles  ;  for 
though  he  acquires  the  right  of  property  by  the  pur- 
chase, be  can  only  gain  the  right  of  possession  by  the 
pimnent.  Blosam  y.  Sanders,  4  B.  &  C.  951,  s.  c. 
7  D.  &  R.  407. 

A  father  gaye  his  son  a  watch,  some  printed  books, 
and  several  articles  of  wearing  apparel :  Held,  that, 
thoagh  the  son  was  under  age,  (via.  about  sizteen 
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years  old),  the  father  bould  not  maintiin  trover 
against  a  person  who  detained  tbe  property,  beeausa 
the  rigbt  of  possession  was  not  in  him,  but  in  his 
son.  Hunter  y.  Weetltrook,  8  C.  &  P.  578.  [Abbott] 
The  plaintiff  abroad  consigned  sugars  to  R  P  in 
London,  directing  bim  to  sell  the  same,  and  plsoe 
tbe  nett  proceeds  to  the  credit  of  J  G,  to  whom  the 
plaintiff  was  indebted,  and  who  drew  bills  on  R  P 
to  the  probable  amount  of  the  sugars.  The  invoiee 
stated  the  plaintiff  to  be  the  shipper,  and  was  aecom* 
panied  with  a  letter  from  him  to  R  P,  directing  him 
to  sell  the  sugars  on  the  plaintiff's  account.  R  P, 
however,  pledged  them  with  the  defeildants  for  a 
oertain  sum  advanced  to  him  by  them.  R  P  having 
absconded,  the  plaintiff  atlthorised  an  agent  to  de- 
mand the  sugars  from  the  defendants,  but  they  pro- 
ceeded to  sell  them;  and  the  proceeds  were  also 
demanded  after  the  sale  by  the  agent,  with  tbe  Au- 
thority of  the  plaintiff:  l(eld,  first,  that  the  plaintiff 
bed  a  sufficient  title  in  the  sogsrs  to  maintain  troyer, 
although  it  was  insisted  that  tbe  right  of  possession 
was  in  J  G ;  secondly,  that  no  demand  by  the  plain- 
tiff was  necesssry ,  ss  R  P  had  no  authority  to  pledge 
the  sugars  to  the  defendants ;  and,  Isstly,  that  the 
demand  of  the  proceeds  after  the  sale  not  having 
been  complied  with,  tbe  proper  remedy  was  b^  an 
action  of  trover,  and  not  for  money  had  and  received. 
Sellick  y.  Smith,  4  Law  J.  C.P.  194. 

A  man  who  is  discharged  under  the  Insolvent 
Debtors  Act,  snd  who  in  consequence  has  assigped 
his  property,  cannot  maintain  an  action  of  trover  for 
property  which  vested  in  him  before  his  discharge. 
Lea  y.  Te^er,  1  C.  &  P.  146.  [Abbott] 

Where  the  correspondent  of  a  fMeign  merofastit; 
who  had  consigned  goods  to  him  in  L,  pledged  them 
frith  a  factor  as  his  ovm  property,  and  obtained  tbe 
yalue  of  the  goods  in  advance,  but  afterwards  became 
bankrupt :  Held,  that  the  foreign  merchant  might,  in 
an  action  of  trover,  recover  the  goods  from  the  factdr. 
Ducloi  V.  Rytand,  5  B.  Mo.  518. 

If  A  deliver  a  bill  of  exchange  to  a  person,  not 
knowing  that  he  rs  a  bankrupt,  who  gives  it  back 
again  to  A ,  his  assigpaee  cannot  maintain  trover  for 
the  bill.  Moore  y.  Bartkrop,  1  Law  J.  K.B.  4,  s.  C. 
1  B.  &  C.  5,  s.  c.  «  D.  &c  R.  S5. 

A  person  receiving  a  stolen  bank  note,  without 
a  knowledge  of  the  larceny,  is  entitled  to  maintain 
trover  against  a  cashier  of  the  bank  who  refuses  td 
pay  it,  and  retains  the  note  at  the  request  of  the 

girty  robbed.  MiUer  y.  Race,  9  Ken.  189,  s.  d.  1 
orr.  45S. 

And  where  a  person  who  had  lott  a  note,  having 
eight  days  to  ran,  gave  no  public  notice,  and  oUTy 
on  the  seventh  day  directed  the  payer  not  to  honour 
it, — it  wss  holden,  that  be  could  not,  Under  such 
ejrcumiritances,  maintain  trover.  But  tbe  plaintiff'^ 
eonduct  is  not  to  be  questioned,  if  it  appear  that  tho 
defendant  took  the  property,  knowing  it  had  been 
obtained  by  meftna  of  felony.  Beekwith  v.  Corratl, 
S  C.  &  P.  f6l.  [Bdst] 

If  a  person  take  a  Btlik  of  England  note,  under 
oiroomstanoes  which  might  awaken  suspicion  in  the 
adind  of  a  reasonable  man  acquainted  with  business, 
and  which  ought  to  cause  him  to  make  inquiries, 
and  he  forbear  to  do  so,  he  cannot  hold  the  proceeds 
of  such  note  from  the  person  who  has  lost  it.  And, 
where  a  portser,  who  had  securities  to  get  cashed, 
either  purloined  or  lost  them, — it  was  holden  for  tb» 
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Joiy  to  wj,  whether  the  Btealing  wm  after  the  se- 
curitiei  were  cashed  and  converted  into  monej ;  for 
if  it  were,  whether  the  porter  purloined  the  notes, 
or  whether  they  were  stolen  from  him,  was  imma-. 
terial :  Held  also,  first,  whether  a  notice  given  a 
year  previous  to  the  notes  heing  taken,  renders  it  in- 
eumhent  on  the  defendants,  as  men  of  husineas,  to 
advert  to  that  notice,— or  whether  they  might  not 
suppose,  as  they  heard  nothing  more  ahout  the 
matter,  that  the  notes  had  been  recovered — were 
questions  for  the  jury :  though,  in  point  of  law, 
such  notice  ought  to  be  renewed.  And,  secondly, 
that  a  mistake  of  the  date  of  one  of  the  notes  in  the 
notice,  the  number  and  amount  being  correct,  was  of 
no  avail  to  the  defendants,  in  the  absence  of  proof 
that  they  had  been  misled.  Snow  v.  Leatham,  S  C. 
&  P.  514.  [Abbott] 

In  an  action  of  trover  to  recover  a  500i.  bank  note 
from  a  banker  in  a  small  market  town,  who  had 
^ven  change  on  merely  aaking  the  party's  name  ; 
It  appeared  that  the  note  had  been  lost  or  stolen  : 
Held,  that  it  was  for  the  jury  to  say — first,  whether 
the  plaintiffs  had  done  all  that  could  be  expected,  to 
give  public  notice  of  the  loss ;  and  secondly,  whether 
the  defendants  had  used  due  and  reasonable  caution 
under  the  circumstances — which  the  jury  negatived, 
and  the  Court  refused  to  disturb  the  verdict.  Show 
V.  Peacock,  f  C.  &  P.  215.  [Best] 

To  support  trover  against  the  vendee  of  stolen 
property,  the  plaintiff  must  have  done  everything  in 
his  power  to  bring  the  criminal  to  justice*  Gimun 
T.  Woodfull,  2  C.  &  P.  41.  [Best] 

Trorer  lies  againat  a  party  for  wrongfully  inter- 
fering with  a  testator's  effects*  Boar  t«  Soper,  % 
Ken.  441. 

In  an  action  of  trover  against  a  succeeding  over- 
seer to  recover  the  value  of  some  manure,  it  appeared 
that  the. preceding  churchwardens  and  overseers  of 
a  township  had  leased  lands  rested  in  the  poor  to 
the  plaintiff,  for  a  term  of  years,  corenanting  that  it 
should  be  lawful  for  the  plaintiff  to  take  all  manure, 
&c.  from  the  poor-house,  and  to  use  it  upon  the  de- 
mised premises ;  and  the  plaintiff  covenanted  to  pro- 
vide straw  for  the  use  of  the  poor :  Held,  that  the 
action  would  not  lie,  though  the  overseer  had  used 
the  msnure  on  his  own  land,  and  the  manure  had 
accrued  from  the  straw  supplied  by  the  plaintiff  to 
the  poor-house.  Sowdon  r.  EmtUy,  3  Stark.  28. 
[Bayley] 

Trover  will  not  lie  against  a  livery-stable  keeper 
for  a  horse  taken  away  from  his  stables  without  his 
knowledge  or  consent.  Barnard  y.  How,  1  C.  &  P. 
966.  TAbbott] 

If  A  has  in  his  postesaion  a  box  containing  papers 
belonging  to  a  person  deceased,  and  sends  the  box 
with  Its  contents  to  his  solicitors,  with  directions  to 
deliver  the  box  and  papers  to  the  executor,  on  his 
giving  an  inventory  of  them,  and  a  receipt :  Held, 
that  troyer  liea  against  the  solicitors,  if  they  refuse 
to  deliver  the  box  and  papers  to  the  executor,  he 
refusing  to  giye  an  inventory  and  receipt,  altiiough 
the  solicitois  offered  to  give  them  up  if  the  executor 
would  give  an  inventory  and  receipt.  Colrbott  y. 
CluiUm,  f  C.  &  P.  471.  [Abbott] 

(B)  Demand  and  Refusal.' 

A  demand  and  refusal  need  not  be  made  in  trover 
by  the  assignees  of  a  bankrupt  to  recoyer  goods  in 


the  posaession  of  the  bankrupt  at  the  tiiiis  of  the 
act  of  bankruptcy,  and  which  had  been  taken  in  exe- 
cution by  the  defendant.  Soamu  y.  WatU,  1  C  & 
P.  400.  [Best] 

In  trover  against  a  person  who  has  possessed  him- 
self of  property  improperly,  no  demand  and  refusal 
are  essential.  Btckwith  y.  Comll,  2  C.  &  P.  S61. 
[Best] 

The  right  to  trees  severed  by  the  tenant  of  a  copy- 
hold or  customary  freehold  i§  primd  faek  in  the 
lord ;  and  in  general  he  may  maintain  trover  for  them 
when  so  severed.  Lady  FUmmg  v.  Simpmm,  6  Law 
J.  K.B.  «07,  s.  c.  2  M.  &  R.  169. 

The  plaintifis  and  P  &  Co.  having  each  a  separate 
lien  on  a  bill  in  the  hands  of  the  plaintiffs,  for  ad- 
vances, and  the  defendant,  the  acceptor,  having 
improperly  possessed  himself  of  it,  P  ft  Co.  sued 
him  in  trover,  snd  recovered,  by  the  award  of  an 
arbitrator,  to  the  extent  of  Uieir  claim ;  and  the 
plaintiffs  afterwards  aued  the  defendant  also  in 
trover :  Held,  that,  notwithstanding  the  former 
recovery  by  P  &  Ca,'the  plaintiffs  were  entitled  to 
recover  for  the  amount  of  their  lien.  Knight  r.  Legh, 
6  Law  J.  C.P.  1S5,  s.  c.  4  Bing.  589,  s.  c  1  M.  & 
P.  5«8. 

Trover  is  an  action  for  a  "  demand,"  within  the 
meaning  of  the  statute  6  Geo.  4,  c  16,  s.9f .  Rebtom 
V.  AUxandtr,  6  Law  J.  C.P.  Ill,  a.  c.  1 M.  &  P.  448« 

(C)  Con  VERSION. 

Verdict  in  trespass  for  taking  a  filly,  the  iden- 
tity being  in  dispute,  with  25/.  damages,  sul^eet 
to  a  reference  to  D,  to  whom  it  was  deliyered  by 
consent  of  plaintiff,  and  T  G,  defendant's  brother, 
who  claimed  the  property,  to  determine  by  a  Mpod" 
fied  day,  whether  it  had  a  certain  acar  or  not.  By 
the  award  of  D,  it  was  ordered  that  the  verdict 
should  stand  for  the  plaintiff,  but  he  did  not  deliver 
the  filly  to  any  one ;  ten  days  after  the  award  had 
been  made,  T  G  demanded  the  filly  of  D,  who  re- 
fused to  deliver  it,  upon  which  refusal  T  G  brought 
trover :   Held,  that  as  T  G  wss  no  party  to  the  ori- 

final  action,  and  the  arbitrator  was  bound  only  to 
eliver  it  to  the  defendant,  who  was  liable  for  the 
damages  awarded,  a  refusal  to  T  G,  having  no  autho- 
rity from  his  brother,  was  not  evidence  of  a  conver- 
sion to  sustain  the  action.  Ountom  y«  Nurta,  5  B. 
Mo.  f  59,  a.  c.  2  B.  &  B.  447. 

A  packer,  by  acting  under  the  order  of  his  master, 
is  not  guilty  of  a  conversion.  Onenwaif  r.  Ftiftsr, 
1  C.  &  P.  190.  [Abbott] 

If,  upon  a  demand  of  goods,  and  a  refusal  to 
deliver  them,  there  is,  in  net,  a  just  reason  for  the 
refusal,  unless  he  who  demands  will  make  a  certain 
compensation ;  but  the  person,  who  holds  the  goods, 
does  not  allege  the  just  reason  as  an  excuse,  and 
giyes  a  general  unqualified  refuaal ;  hla  doing  so  is 
evidence  of  a  conversion  sufficient  to  maintain  trover. 
Thompton  v.  Trail,  5  Law  J.  K.B.  34,  s.  c.  6  B.  & 
C.  S6,  s.  o.  9  D.  &  R.  31,  s.  c.  f  C.  &  P.354. 

A,  as  the  agent  of  B,  bought  gooda  of  C,  and 
paid  for  them  by  C's  acceptanoe ;  C  became  bank- 
rupt ;  B  proved  the  bill  under  the  oommissioo.  A, 
in  whose  hands  the  goods  remained,  afterwarda  re- 
turned them  to  C,  who  thereupon  destroyed  B*s  bill : 
Held,  that  this  was  a  joint  conversion  by  A  and  C. 
Robmm  v.  AUxatuUr,  6  Law  J.  C.P.  111,  s.  c  1  M. 
&P.  448. 
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^  Where  the  disCninor  was  aboat  to  sell  the  goods 
distrained,  and  jast  before  the  sale,  a  warrant  to  re- 
plevy was  senred,  notwithstanding  which  the  sale 
wa«  proceeded  in,— bat  the  ffoods  were  not  actaally 
removed,  and  were  aAerwards  restored  to  the  party 
who  replevied,  it  was  held,  that  the  conduct  of  the 
distrainor  did  not  amount  to  a  conversion  ;  and  con- 
sequently that  trover  was  not  maintainable.  Cueh» 
ton  V.  Winter,  6  Law  J.  K.B.d09,  s.  c.  2  M.  &  R.  SIS. 
If  a  person  who  has  possession  of  another's  goods, 
is  desired  by  the  owner  to  send  them  to  a  particolar 
place,  and  he  not  only  refuses  to  send  them  to  that 
place,  but  says  generally  that  he  will  not  deliver 
them  up,  unless  payment  of  a  debt  due  from  the 
owner  to  him  is  guaranteed ;  such  general  refusal 
is  evidence  of  a  conversion,  although  he  might  not 
be  bound  to  send  the  goods  to  any  particular  plaoe* 
Sharp  V.  Pratt,  3  C.  &c  P.  34.  [Tenterden] 

(D)  Fleas. 

To  trover  commenced  more  than  six  years  after 
the  conversion,  the  Statute  of  Limitations  is  a  bar, 
though  the  plaintiff  was  ignorant  of  the  conversion 
till  within  six  years.  Granger  r,  George,  5  B.  & 
C.  149,  s.  c.  7  D.  &  R.  729. 

In  an  action  of  trover  against  a  treasurer  of  the 
West  India  Dock  Company,  for  refusing  to  deliver 
sugars  deposited  in  the  docks,  he  is  entitled  to  the 
protection  of  the  statute  SO  Geo.  3,  c.  69,  s.  185, 
which  enacts  that  no  action  shall  be  brought  against 
any  person  for  anything  done  in  pursuance  or  under 
colour  of  the  act,  after  three  months  next  ensuing 
the  time  when  the  act  shall  have  been  done,  for 
which  such  action  shall  have  been  brought ;  and  the 
defendant's  having  taken  a  bond  of  indemnity,  is 
not  a  waiver  of  such  protection.  Selliek  v.  Smith, 
4  Law  J.  C.P.  180,  s.  c.  3  Bing.  60S. 

(E)  Evidence. 

Proof  that  A  and  B  took  away  bricks,  saying 
they  were  ordered  by  the  defendant,  and  that  the 
cart  by  which  they  were  conveyed  bore  the  defen- 
dant's name,  is  not,  in  an  action  of  trover,  conclu- 
sive evidence  to  shew  that  the  property  was  re- 
moved by  the  defendant.  Everett  v.  Wdod,  1  C.  & 
P.  75.  [Gifford] 

A  being  employed  by  B  to  negotiate  a  loan  to 
assist  the  cause  of  the  Greeks,  a  power  of  attorney 
was  pot  into  his  hands  by  B,  which  turned  out  to 
be  a  fabricated  document,  and  the  whole  transsotion 
appeared  to  be  founded  in  fraud.  In  trover  by  A, 
held  incnmbent  that  he  should  prove  such  document 
genuine.  Ve  Wurtt  r,  Hendrickt,  2  Law  J.  C.P.  3, 
s.  c.  2  Bing.  314. 

In  trover  for  copper  ore  raised  under  the  plain- 
tiff's land:  Held,  that  the  presumption  that  the 
right  to  the  minerals  accompanied  the  fee  simple  of 
the  land,  might  be  rebutted  by  the  absence  of  en- 
joyment of  the  minerals  by  the  plaintiff,  and  the 
user  by  persons  not  the  owners  of  the  soil.  Rowe 
V.  Grenjel,  1  R.  &  M.  396.  [Abbott] 

Where  goods  have  been  sold  by  a  miller  under 
circumstances  which  give  him  the  right  of  refusing 
to  deliver  them,  evidence  of  the  insolvent  state  of 
the  buyer's  circumstances  cannot  be  received  in  an 
action  of  trover,  brought  by  the  indorsee  of  the  bill 
of  lading  against  the  wharfingers  of  the  miller, 
unless  such  evidence  can  be  brought  home  to  the 


knowledge  of  the  plaintiff.  HolUday  v.  Mann,  S 
C.  &P.509.  [Abbott] 

In  trover  against  the  assignees  of  a  bankrupt,  by 
a  party  claiming  under  an  assignment  from  the 
sheriff,  under  an  execution  issued  by  him  before  the 
bankruptcy,  the  plaintiff  must  prove  the  judgment 
as  well  as  the  writ  of  execution.  GUuier  r.  Eve,  1 
Law  J.  C.P.  67,  s.  c.  1  Bing.  209,  s.  e.  8  B.  Mo.  46. 

K,  the  owner  of  furniture,  lent  it  to  plaintiff 
under  the  terms  of  a  written  agreement ;  plaintiff 
placed  it  in  a  house  occupied  by  the  wife  of  C,  a 
bankrupt  ;C's assignees  having  seized  the  furniture : 
Held,  the  plaintiff  might  recover  it  in  trover,  without 
producing  the  agreement.  Burton  v.  Hughes,  2 
Bing.  173,  8.  c.  9  B.  Mo.  334. 

(F)  Damages. 

The  amount  of  damages  in  trover  is  a  question 
for  the  jury,  who  may  give  the  value  at  the  time  of 
the  conversion,  or  at  any  subsequent  time,  in  their 
discretion.  Greening  v.  Wilkinson,  1  C.  &  P.  625. 
[Abbott] 

The  price  at  which  goods  are  sold  at  a  sheriff's 
sale,  is  not  necessarily  the  measure  of  damages  in 
trover,  if  the  sale  be  wrongful ;  but  when  the  plain- 
tiff is  an  assignee,  as  he  must  have  sold  the  goods 
if  they  had  come  to  him,  juries  are  often  induced  to 
find  a  verdict  for  no  more  than  the  sum  at  which  the 
sheriff  actually  sold.  Whitehouse  v.  Atkinson,  3  C* 
&  P.  344.  [Tenterden] 

In  troVer  for  a  bill  of  exchange,  the  jury  may,  if 
they  think  fit,  include  the  amount  of  the  interest  in 
the  damages,  and  this  although  there  is  no  mention 
of  interest  in  the  declaration,  and  no  special  damage 
laid.    Paine  v.  Pritchard,  2  C.  &  P.  558.  [Abbott] 

(G)  Practice. 

Where  an  action  of  trover  has  been  brought  in 
the  Court  of  Common  Pleas,  it  will  not  stay  the 
proceedings  upon  an  affidavit  that  the  subiect-matter 
in  dispute  does  not  amount  to  forty  shillings.  Lowe 
V.  Lowe,  1  Law  J.  C.P.  99,  s.  c.  1  Bing.  270,  s.  c. 
8  B.  Mo.  220. 

In  an  action  of  trover  for  a  horse,  the  defendant 
obtained  a  rule  to  shew  csuse  why  all  proceedings 
should  not  be  stayed  on  his  delivering  up  the  horse 
and  paying  coats,  which  was  discharged  with  costs, 
notwithstanding  an  affidavit  that  the  animal  was  in 
an  improved  condition  since  it  came  into  his  posses- 
sion.   Makinton  v.  Rawlinson,  9  Price,  460. 

The  Court  will  not  stay  proceedings  in  an  action 
of  trover,  on  the  defendant's  delivering  certain  goods 
to  the  plaintiff,  where  their  value  was  not  ascer- 
tained, and  where  there  was  an  uncertainty  as  to 
their  quantity.  Tucker  v.  Wright,  4  Law  J.  C.P. 
190,  s.  c.  3  Bing.  601. 

In  trover,  for  several  letters,  the  Court  ordered 
the  proceedings  to  be  stayed,  on  the  defendant's  de- 
livering to  the  plaintiff  one  of  the  letters,  and  paying 
him  the  costs  of  the  suit  and  of  the  application,  if 
the  latter  would  conaeat  to  accept  thereof  in  dis- 
charge of  the  action  :  but,  if  he  would  not  accept 
thereof,  then  they  ordered  that  he  should  be  at 
liberty  to  proceed ;  but  that,  if  he  did  not  recover 
damages  for  the  other  lettera,  or  recovered  nominal 
damages  only  for  that  delivered  up,  he  should  pay 
the  costs  of  the  action.  Earle  v.  Holdemeti,  6  Law 
J.  C.P.  68,  s.  0.  4  Bing.  462,  s.  o.  1  M.  &  P.  254. 


524 


TRUST  AND  TRUSTEE— (Thubt). 


TRUST  AND  TRUSTEE. 

(A)  Trust. 

(a)  Construction, 

(6)  Creation  and  ExeeutUm, 

(B)  Trusteb. 

(a)  Appointment, 
{b)  Power  and  Dutjf. 
(e)  LiabHity. 

(C)  Cosm 


(A)  Trdst- 
(a)  Cmutruction. 

In  order  to  render  »  trust  imposed  on  •  devisee, 
through  the  medium  of  sn  obligation  upon  the  egn- 
science,  binding,  the  words  must  be  imperatiye,  an4 
tl)o  subject  must  be  certain.  Wright  ▼.  Atkyxiit  1 
Turn.  157. 

This  Court  will  not  extend  the  terms  of  a  trust, 
^here  it  is  that  each  trustee  shall  receire  and  be 
answerable  only  for  a  moiety.  Birli  r.  Betty,  6 
Mad.  90. 

If  a  testator  by  his  will,  names  two  or  more  per- 
sons trustees  of  his  property,  and  if  afterwards,  in 
tiie  course  of  that  will,  he  give  estates,  interests* 
powers,  and  authorities,  generally  to  his  trustees, 
uuder  tbo  name  of  trustees,  then  all  such  estates, 
interests,  powers,  and  authorities,  are  annexed  to 
ibe  office  of  the  trustees,  and  not  to  their  jpersons; 
and  it  will  follow,  that  if  only  one,  out  of  two  or 
more  persons  named  trustees,  accepts  the  office,  aU 
these  estates  and  interests  will  vest  in,  and  all  theae 
powers  and  authorities  will  be  to  be  exercised  by, 
the  single  individual  who  so  aocepts  the  trust,  and 
will  be  as  nothing  with  respect  t9  the  other  indivi- 
duals named  trustees.  Worthington  v.  Evant,  1  Law 
J.  Chanc.  136,  s.  c.  1  S.  &  S.  165. 

After  marriage,  a  husband  covenanted  vfith  trus- 
tees to  pay  40^/.  to  them,  upon  certain  trusts,  for 
the  benefit  of  himself,  his  wife,  and  children ;  he, 
did  not  pay  it :  sabseqnently,  he  gave  them  a  mort- 
gage for  that  sum,  and  covenanted  to  repay  it^  but 
no  money  actually  passed  between  the  parties :  after- 
wards, his  title  to  the  mortgaged  estate  was  evicted : 
Held,  thai  the  trustees  were  specialty  creditors 
upon  bis  estate.  Tanner  v.  Byne,  5  Law  J.  Chanc. 
1«5.  s.  c.  1  Sim.  160. 

Where  a  party,  who  by  writing  obligatory  (with* 
out  any  penal  sum)  had  bound  himself  to  pajr  to 
A  B  an  annuity  gj^  ^0/.  a  year  for  her  life,  devised 
his  estates  to  trustees  upon  certain  trusts,  until  hia 
son  should  attain  the  age  of  twenty-one  years : 
Held,  that  the  estate  of  the  trustees  cessed  upon  the 
death  of  the  son  under  the  age  of  twenty -one,  all 
the  purposes  of  the  trust  bein^  then  at  an  end  -,  and 
that  the  trustees  were  only  liable  to  pay  to  A  B 
such  arrears  of  the  annuity  as  became  due  before 
the  son's  death.  Morrant  t.  Gough,  6  Law  J.  K.B. 
14,  s.  c.  7  B.  &  C.  306,  s.  c.  1  M.  6c  R.  41. 

A,  haviug  insured  his  life  for  3000/.,  assigned  to 
trustees  the  policy,  and  all  sums  of  money  to  accrue 
in  respect  of  it ;  and,  by  an  indenture  of  the  same 
date,  being  the  settlement  made  on  his  marriage,  it 
was  declared,  that  the  trustees  should  stand  pos- 
sessed of  the  9000L  upon  certain  trusts  therein 


mentioned,  which,  after  the  death  of  A,  were  for 
such  of  the  children  of  the  marriage  as  the  husband 
Ml  wife,  or  the  survivor  of  them,  should  appoint : 
A,  being  the  survivor,  appointed  the  SOOOL  to  his 
daughter,  who  was  the  only  child  of  the  marriage ; 
and  she,  subsequently,  under  a  power,  reserved  to 
her  by  her  marriage  settlement,  of  appointing  the 
30001.  and  other  property,  beqneathed  1000/.  pari 
of  the  30001.  to  A,  and  the  remaining  3000/.  to  C 
and  D ;  she  died,  and  then  A  died,  when  9370/. 
was  payable  upon  the  policy,  by  reason  of  the  ad- 
ditions made  to  it  by  the  regulations  of  the  insnr- 
anoe-office :  Held,  1st,  that  the  whole  of  the  9370/., 
and  not  merely  3000/.,  was  bound  Vy  the  trosts  of 
the  settlements ;  3dly,  that  C  and  D,  and  the  per- 
sonal representatives  of  A,  were  each  entitled  under 
Uie  daughter's  will,  not  to  the  sum  of  1000/.,  but  to 
a  third  part  of  9370/.  Courtney  v.  Ferrere,  5  Law 
J.  Chanc.  107,  s.  c.  1  Sim.  137. 

A,  by  a  trust  disposition,  directed  trustees  therein 
named,  to  lay  out  the  residue  of  trust  funds  therein 
specified,  and  "  the  interest  and  proceeds  thereof" 
in  purchasing  lands,  wluch  he  thereby  directed  to 
be  settled  upon  a  certain  series  of  heirs,  named  in 
a  deed  of  tailzie,  to  which  he  referred,  and  after- 
wards by  his  will  directed  that  the  residue  of  his 
personal  estate  ahoukl  be  invested  in  government 
securities,  which  he  gave,  together  with  all  the 
funds,  &o.,  of  which  he  should  die  possessed,  to  the 
same  uses  as  before  provided  by  the  trust  disposition. 

The  funds  having  remained  uninvested,  held,  re- 
Tersing  the  judgment  of  the  Court  below,  that  eaok 
successive  heir,  after  the  lapse  of  one  year  from  the 
death  of  the  testator,  is  entitled  to  the  beneficial 
enjoyment  of  the  interest  and  proceeds  of  the  funds, 
until  they  are  invested ;  and  that  the  words  do  not 
import  an  intention  that  the  interest  and  proceeds 
should  accumulate  for  the  benefit  of  the  heir,  who 
should  happen  to  be  entitled,  at  the  time  when  the 
funds  are  invested,  according  to  the  trust.  Earl  of 
Stair  V.  Mac^ill,  1  Bligh,  N.S.  663. 

Where  estates  are  vested  in  trustees  fi)r  the  pay- 
ment of  debts,  and  subject  to  that  chaiKo  vn  limited 
for  life,  with  remainders  over,  the  charge  being  in- 
troduced upon  the  estate  by  an  agreement  between 
the  father  and  the  son,  (remainder-man  in  tail,)  that 
the  son  should  s^^ifer  a  recovery,  and  charge  these 
debts  of  his  father  upon  the  estate ; — the  trusteea 
hold  the  estate  in  trust  for  the  creditors,  end,  sub- 
ject to.  the  claims  and  rights  of  the  creditors,  are 
trustees  for  the  father  for  his  life,  and  after  his  death 
for  the  several  persons  who  are  entitled  in  remainder 
under  the  deed. 

Upon  a  trust  created  for  the  payment  of  debts, 
whether  interest  is  payable  will  depend  upon  the 
language  of  the  deed.  If  there  be  debts  with  and 
debts  without  interest,  aiid  the  words  are  general,  it 
must  be  construed  reddendo  singula  eingulis.  In 
decrees,  the  language  is  guarded  with  special  view. 
The  Master  is  directed  to  compute  interest  on  such 
of  the  debts  as  bear  interest*  Hamiltou  v.  Hoitghten, 
3  Bligh,  193. 

Though  the  33  Geo.  3,  after  directing  trustees  to 
light,  cleanse,  and  improve  certain  streets,  empowers 
them  to  sell  waste  lands  in  order  to  defray  the  ex- 
penses, ficc.  and  to  expend  the  surplus  in  such  a 
manner  as  they  shall  aeom  necessary,  it  does  not 
authorize  them  to  expend  such  overplus  in  opposing 
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•  bill  in  pttU«m«nt,  whkh  if  pused  would  be  ex- 
tiemely  prejudicial  to  the  purposes  of  the  act  under 
which  tbey  officiated.  Edwardt  v.  WiUon,  5  Law 
J.  Chanc.  tor,  s.  o.  2  Chit.  610,  s.  o.  1  Sim.  1S7. 

(6)  CrtatioH  and  Exeeution. 

B?  the  law  of  England ,  a  trust  for  iUeffitimate 
children  to  be  begotten,  cannot  be  supported.  Ha^* 
milton  T.  Waring,  t  Bligh,  309. 

If  a  testator  means  to  create  a  trust,  and  the  trast 
be  ineffectually  created  or  fails,  the  next  of  kin 
takes.     Ommmnney  ▼.  Butcher,  1  Turn.  270. 

Testator,  after  giving  his  real  and  personal  estates 
to  his  wife  in  fee,  said  that  he  had  so  giren  the  same 
to  her,  unfettered  and  unlimited,  in  fuU  confidence 
that,  in  the  future  disposition  thereof,  she  would 
distinguish  the  heirs  of  his  late  father,  by  devis- 
ing the  whole  of  his  estate,  together  and  entire,  to 
such  of  his  lather's  heirs  as  she  might  think  best 
deserved  hex  preferenoe:  Held^that  no  trust  was 
created.    Mer^Hh  r.  HeneagM,  1  Sim.  542. 

A  testator  having  given  an  annuity  to  one  of  his 
next  of  kin,  and  expressed  a  reason  for  giving  nothing 
to  the  odiers,  gave  the  residue  of  his  property  to 
his  wile,  recommending  her  to,  and  not  doubting 
that  »he  would,  consider  his  near  relations,  as  he 
would  have  done  if  he  bad  survived  her :  Held,  that 
there  was  no  trust  for  the  next  of  kin,  but  that  the 
wife  took  the  residue  absolutely.  SaU  v.  Moart,  t 
Siffl.5S4. 

A  testator  bequeaths  a  legacy  to  A  and  B  in 
trust  for  certain  purposes,  which  the  will  states  to 
have  been  fully  explained  to  them.  On  the  same 
day,  a  paper  writing  is  signed  by  A  and  B,  in  which 
they  declare  that  the  bequest  is  upon  trust  for  six 
persons,  whose  names  are  stated,  and,  after  their 
signature,  some  lines  are  added  in  the  handwriting 
of  the  testator,  by  which  a  seventh  person  is  ad* 
mitted  to  a  share  of  the  legacy.  Upon  a  bill  filed  by 
one  of  these  six  persons,  the  paper  was  holden  to  be 
a  valid  declaration  of  trust,  though  it  had  not  been 
proved  as  a  testamentary  paper.  Smithy,  Attertoll, 
1  Russ.  266. 

It  seems,  notwithstanding  a  decision  of  the  com* 
missioners  appointed  by  the  stat.  59  Geo.  5,  c.  31, 
and  the  conventions  for  liquidating  the  claims  of 
British  subjects  on  the  French  Government,  or  of 
the  Privy  Council  on  appeal  in  favour  of  a  claimaot, 
his  right  may  be  disputed,  and  he  may  be  declared 
a  trustee  of  the  sum  awarded  to  him,  for  other  per- 
sons shewing  themselves  to  be  entitled.  HiU  v. 
RtardoHt  1  Jac.  84. 

A  trust,  to  be  carried  into  execution  by  the 
Court,  must  be  of  such  a  nature  that  it  can  be 
under  the  control  of  the  Court 

If  a  particular  ohject,  as  the  erection  of  a  Bchool, 
or  even  a  general  object,  provided  it  can  be  seen 
what  the  purpose  is,  is  pointed  out,  the  Court  will 
execute  the  trust,  although  the  object  pointed  out 
may  faiL     Ommanney  v.  Bntelui't  1  Turn.  271. 

Where  a  term  is  created  in  trustees,  charged  with 
portions  for  younger  children,  and  with  the  expenses 
of  their  maintenance  and  education  till  tlie  portions 
are  payable ;  and  afterwards,  the  trustees  are  em- 
powered to  raise,  out  of  the  personal  estates,  the 
same  portions,  with  interest  at  5  per  cent.,  to 
accumulate  as  far  as  it  is  not  expended  in  mainte- 
nance :  Held,  that  the  Court  will  not  direct  out  of 


which  fund  the  portions  shall  be  raised,  and  that 
unless  they  are  raised  out  of  the  personal  eatate^ 
the  children  will  not  be  entitled  to  interest  Trolhpt 
V.  Linton,  2  Law  J.  Chanc.  3,  8.  o«  1  S.  &  S.  477. 

Some  of  the  clauses,  which  are  frequently  intro- 
duced into  the  deeds  of  trust  for  sale,  are  of  such  a 
kind,  that  a  ooort  of  equity  will  not  act  upon  them, 
where  the  trustee  for  sale  is  also  the  creditor  for 
whose  benefit  the  trust  is  created.  The  Court  will 
not  restrain  trustees  for  sale  from  completing  a  sale, 
on  the  ground  that  they  cannot  shew  a  good  titlei 
Bolierti  v.  Botta,  3  Law  J.  Chanc.  113. 

The  ownership  and  profits  of  a  soMst  in  medicine 
were,  by  marriage  articles,  settled  upon  A  for  her 
life,  ana,  after  her  death,  the  secret  was  to  be  sold, 
and  the  money  divided  equally  among  her  children. 
She  communicated  the  secret  to  her  eldest  son, 
without  informing  him  of  the  trusts  of  the  marriage 
settlement ;  and  he,  during  the  latter  years  of  her 
life,  conducted  the  business  of  preparing  and  selling 
it  for  her  advantage:  Held,  that  he  was  a  irostae 
of  the  seeret  for  the  general  purposes  of  the  settle- 
ment. 

The  Court  will  not  decree  the  sale  of  a  secret,  of 
which  there  is  no  written  recipe,  and  which  lies  in 
the  personal  knowledge  of  a  single  defendant :  But, 
ii(  such  a  case,  the  Court  will  order  an  account  of 
that  defendant's  expenditure  and  receipts  in  pre- 
paring and  selling  the  medicine,  in  order  to  ascer- 
tain what  is  the  value  of  the  sbcret  to  him.  Grun 
V.  Church,  1  Law  J.  Chanc.  203,  s.  c.  1  &  &  S. 
398. 

Where  lands  are  vested  in  trustees  in  trust,  and 
out  of  tlie  receipts  and  profits,  certain  payments  are 
to  be  made,  and  the  surplus  is  to  be  laid  out  upon 
mortgages  or  government  securities,  with  a  view  to 
accumulation,  and  with  a  bequest  of  such  accumula- 
tions ;  on  a  petition,  a  real  estate  contiguous  to  the 
real  estate  of  the  testator  was  permitted,  under  the 
circumstances,  to  be  purchased,  and  will  be  con- 
sidered as  personal  property.  Wtbb  v.  Sha/ttbury, 
6  Mad.  100. 

A  trust  created  by  will,  to  purchase  land,  to  be 
added  and  closely,  entailed  to  testator's  family  estate 
in  the  possession  of  T  B,  testator  declaring  that  his 
object  was  to  have  a  head  to  the  family,  and  that  if 
T  B  should  die  without  male  issue,  or  dispose  of 
the  family  estate,  the  residue  of  his  fortune  should 
go  to  A  B,  or  his  nearest  relative  in  the  male  line  : 
bow  to  be  executed.  Woolmore  v.  Burrows,  1  Sim.  512. 

Where  a  trust  is  crested  by  deed  for  the  payment 
of  debts,  if  a  bill  is  filed  by  one  of  the  creditors  to 
enforce  the  payment  of  his  debt,  that  purpose  can 
only  be  effected  by  the  general  execution  of  the 
trust  The  decree  ought  to  direct  such  execution, 
and  an  inquiry  as  to  all  the  debts  owing  and  payable 
under  the  trust,  and  that  they  should  be  paid  ac- 
cording to  their  priorities.  Hamilton  v.  Houghton, 
2  Bligh.  169. 

By  a  deed,  purporting  to  be  eiecuted  in  conside- 
ration of  400i.,  a  son  conveys  certain  lands  to  his 
father ;  in  fact,  the  conveyance  was  intended  only 
to  facilitate  the  raising  of  money  for  the  son's  use  : 
but  there  wss  no  declaration  of  trust  in  writing. 
The  father  died,  and  the  lands  thus  conveyed  psssed 
by  general  words  to  bis  devisees :  Held,  That  parol 
evidence  would  not  be  received  to  shew  that  tho 
father  was  a  trustee  for  the  son  :— That  the  sun  was 
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not  entitled  to  a  rooonrejanoe  from  tbe 
But,  that  be  bad  a  lien  on  the  eatate  for  tbe  pur- 
cbaae-money  mentioned  in  tbe  deed.  Liman  r. 
WhUUy,  6  Law  J.  Cbano.  I5f . 

Qiurra — Whether,  a  aolicitor  acting  for  both  sides, 
if  be  omits  to  oall  for  tbe  payment  of  tbe  troat- 
moniea  into  coort,  may  not  be  made  answerable  for 
any  loss  oocssioned  thereby.  GretUy  v.  HBatheott, 
5  Law  J.  Chanc.  107. 

After  a  decree  for  tbe  execution  of  tbe  trusts,  the 
trustees  for  creditora  will  be  restrained  from  pio* 
ceeding  in  a  suit  in  tbe  Court  of  Cbanceiy  in  Ire- 
land for  the  aame  purpose.  Harrison  v.  GvmMy,  S 
J,&  W.5dS. 

(B)  Trustee. 
(a)  Appointment. 

Where  truateea  for  aale  bare  talcen  rarious  steps, 
with  a  view  to  tbe  execution  of  their  truat,  and,  one 
of  them  retiring  ahortly  before  tbe  sale,  a  ntw  trus- 
tee is,  under  a  power  contained  in  the  trust-deed, 
appointed  in  hia  stead  ;  the  new  trustee  mast  be  a 
person  who  can  and  will  exercise  bis  discretion 
fairly  and  beneficislly  for  all  persons,  and  as  fairly 
and  beneficially  as  the  retiring  truatee  eould  have 
done.     Roberts  t.  Boten,  3  Law  J.  Cbano.  113. 

The  Court  will  not  disturb  tbe  Master's  appoint- 
ment of  trustees,  on  tbe  ground  that  other  persons, 
who  had  been  proposed  before  him,  were  more  fit  to 
have  been  elected  as  trustees.  Attorney  General  r, 
Dyson,  4  Law  J.  Chanc.  164,  s.  c.  S  S.  &  S.  528. 

Where  personal  property  is  bequeathed  to  tbe 
executors,  as  truateea,  tbe  probate  of  tbe  will  is  an 
acceptance  of  tbe  trusts.  Mueklow  r.  Fuller,  1  Jac. 
198. 

(6)  Power  and  Duty. 

Trustees  who  are  empowered  to  sell  for  the  benefit 
of  infants,  may  give  receipta  for  tbe  purchase- 
money.     Lavender  ▼.  Stanton,  6  Mad.  46. 

It  IS  not  the  rule  of  equity,  that  ereiy  person  to 
whom  the  artificial  name  of  trustee  applies,  is  in- 
capable of  dealing  with  his  cestui  que  trust,  respecting 
the  fund  ;  but  tbe  rule  is,  that  the  trustee  shall  not 
deal  with  the  eesiui  que  trust,  where  tbe  relation 
between  them  gives  the  former  any  possible  advan- 
tage over  tbe  latter.  Nay  lor  v.  Wynch,  S  Law  J. 
Chanc.  132,  a.  c.  1  S.  &  S.  555. 

Where  A  and  B  are  trustees,  and  one  of  them 
desires  a  broker  to  sell  stock  standing  in  their  joint 
names,  and  undertakes  to  procure  his  co-trustee  to 
join  in  tbe  transfer :  Held,  that  unless  such  co- 
trustee authorised  or  concurred  with  the  other 
truatee  in  making  the  transfer,  the  broker  was  not 
warranted  in  making  the  sale.  Leyton  v.  Sneyd,  8 
Taunt.  532,  s.  c.  2  B.  Mo.58B. 

One  of  several  co-ezecuton  and  truateea,  cannot 
make  use  of  hia  testator's  abare  of  a  partnership  con- 
cern, through  the  medium  of  the  surviving  partners. 
A  valuation  made  with  a  view  to  such  a  purpose, 
and  to  which  the  executor  who  intended  to  purchase 
was  a  party,  cannot  stand.  Cooke  v.  CoHiugridge, 
1  Law  J.  Cbanc.  74. 

A  person,  before  be  accepts  of  a  trusteeship,  to 
which  a  discretionary  power  is  annexed,  is  bound  to 
disclose  any  circumstances  in  bis  situation,  which 
give  him  a  bias  or  an  interest  against  tbe  due  ex- 
ercise of  that  discretionary  power. 


If  heaeoepts  tbe  trusteeship,  without  diadeiuig 
such  oircumatances  in  his  situation,  be  cannot afUr- 
wards  exercise  the  diseretionsiy  antborinr  for  his 
own  benefit.  Peyton  v.  Robinson,  1  Law  J.  Cbanc. 
191. 

A  trustee,  to  whom  a  yearly  recompense  is  gives 
for  his  trouble,  may  nevertheless  employ  a  oollMtor, 
where  ssTeral  of  tbe  testator'a  booses  are  let  at 
weekly  rents.   Wilkinson  r.  WUkmson,  2  S.  &  S.  237. 

Where,  under  a  joint  power  of  attorney  given  to 
bankera  to  aell  out  stock,  they  gave  tbe  proceeds  to 
one  without  an  authority  from  hia  oo-tmateea :  It 
was  holden,  they  were  not  discharged  in  the  abaenes 
of  an  authority  from  them.  Stone  t.  Marshy  1  R.  Ic 
M.  364.  [Abbott] 

The  7  Anne,  c.  19,  does  not  apply  to  an  infant 
trustee  for  sale.     Ex  parte  Chmrteney,  1  Jac  56. 

Truateea  of  a  ebari^  grant  an  improper  lesae  of 
tbe  charity  landa,  in  wbieb  they  eovenant  with  tbe 
lessee  for  bis  actual  enjoyment  of  tbe  deaused  pre- 
mises during  tbe  term.  The  Court,  in  setting  aside 
the  leaae,  will  order  tbe  indenture  of  demise  to  be 
cancelled  in  toto,  and  will  not  leave  the  penonal 
covenanta  of  the  truatees  in  force  for  the  benefit  of 
the  leasee.  Attorney  General  t.  Morgan,  2  Rusa.  306. 

If  trustees  under  a  paving  act  aigncbeqnea  drawn 
by  the  clerk  of  the  person  who  is  clerk  to  tbe  trust, 
those  cheques  being  drawn  ao  aa  to  be  alterable  from 
amall  aums  to  larger,  tbe  truateea  cannot  charge 
the  clerk  to  the  trust  for  negligence  if  these  are 
altered,  as  it  wss  their  duty  not  to  sign  ebeques 
drawn  in  such  a  form ;  nor  can  they  charge  bim  for 
misconduct  of  hia  clerk,  which  would  have  been 
prevented  if  tbe  truateea  bad  d(me  their  own  duty 
in  tbe  way  in  which  tbe  clerk  to  tbe  traat  bad  fair 
reason  to  expect  they  would. 

If,  by  a  private  act  of  parliament,  forty-eight 
trustees  are  appointed,  (not  being  a  eoiporation,) 
of  whom  sixteen  are  to  go  out  annually  by  rotation ; 
and,  by  tbe  aame  act,  the  truateea  are  to  sue  and  be 
aued  in  the  namea  of  their  treaaurera  for  tbe  time 
being ;  an  action  for  money  bad  and  receired  may 
be  maintained  in  tbe  names  of  the  present  treasorars, 
although  both  they  and  the  preeent  trustees  csbm 
into  office  aince  the  time  when  tbe  money  was  re- 
ceived by  the  defendant  to  tbe  use  of  tbe  trust. 
Whitmore  v.  Wilkes,  3  C.  &  P.  364.  [Tenterden] 

(c)  Liability, 

If  an  executor  or  co-tmatee,  without  taking  dae 
means  to  learn  from  his  co-executor  or  co-trustee, 
whether  it  is  necessary  in  tbe  due  execution  of  tbe 
trust  to  sell  stock,  concur  in  the  sale  of  stock  and 
lesve  it  in  the  disposition  of  bis  oo-executor  or  co- 
trustee, he  is  liable  for  tbe  stock  so  sold.  Harrington 
V.  Harrington,  1  Law  J.  Chanc.  41. 

The  usual  indemnity  clause  does  not  exonerate 
one  of  two  trustees  from  a  loaa  occasioned  by  a  debt 
due  from  the  other  having  been  auffered  to  remain 
outstanding.     Marklow  t.  Fuller,  1  Jac.  196. 

A  trustee  of  a  term  for  payment  of  debta,  por- 
ehaaed  the  inheritance  from  tbe  tenant  for  lifo,  and 
bad  it  conveyed  to  bim  by  fine  and  feoffment.  Tbe 
oircumstanoe  of  tbe  porrhsaer  being  trustee  does 
not  entitle  the  remsinder-man  to  an  account  of 
rents,  except  from  his  entry  to  avoid  the  fine  ;  nor, 
if  he  neglecta  to  claim  for  five  years,  does  it  prsveot 
bis  being  barred.  Reynolds  v.  Jones,  2  S.  &  SL  206. 
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An  ez«OQtor,  to  whom  penonal  property  ii  b«* 
quettbed,  in  the  ehtimcter  of  troatee,  oennot,  after 
BTOTing  U^e  will,  refuae  to  take  on  bimaelf  the  per* 
fonnance  of  the  troata.  Markbtf  t.  FulUr,  1  Jae. 
198. 

Where  a  tmatee  entered  into  an  improvident 
contract,  the  Court  woold  neither  cancel  it  nor  order 
ita  execntion.    Tumfr  r.  Harvey,  I  Jao.  178. 

A  legatee,  hy  dealing  with  the  agent  of  a  truatee, 
under  the  impreaaion  Siat  each  agent  is  the  only 
penon  acconntable  to  her,  doea  not  exonerate  the 
traatee  firom  hia  liability.  Adams  r.  Clifton,  1 
Raaa.  S9r. 

Tmateea,  who,  inatead  of  inreating  the  teatator'a 
property  aa  directed,  apply  it  to  their  own  pnrpoaea, 
wiu  be  de<»eed  to  pay  the  principal,  with  intereat 
at  the  rate  of  5  per  cent  Brown  ▼•  5attjpm«,  1 
M'Clel.  &  Y.  4t7. 

Where  the  eatate  of  a  traatee  ta  aecondarily  liable, 
in  conaeqaence  of  a  breach  of  truat  by  a  co-troatee, 
the  ccttui  qua  trvM  la  bound  to  paraoe  hia  demand 
againat  the  former  eatate  with  due  diligence.  Ninv- 
ham  ▼.  "Newham,  1  Law  J.  Cbanc.  SS. 

In  caaea  of  breach  of  tniat,  coorta  of  equity  may 
decree  an  account  of  all  the  profits  made ;  but  unMa 
they  cannot  award  damages,  i.  «•  compensation  for 
damage  done  to  the  trust  property. 

The  Eccleaiaatical  Court  has  no  jurisdiction  over 
truats ;  and  therefore,  where  a  party,  sued  aa  a  trus- 
tee, waa  arrested  on  a  writ  d«  coiiiiifiMe«  eapvtndo, 
the  Conrt  of  King's  Bench  discharged  him  out  of 
cuatody.    £vparl«  JaUdm,  1  B.  &  C.  655. 

(C)  Costs.  i 

A  debtor  to  an  infant,  without  ever  offering  to 
pay  the  trustee  under  the  settlement,  filed  his  bill 
to  hare  it  secured  for  the  infant,  not  alleging  inad- 
▼ency  in  the  truatee :  Held,  that  he  wu  not  entitled 
to  costs.     EUU  T.  EUiM,  1  Russ.  568. 

Where  a  tmatee  aeeks  the  direction  end  indemni^ 
of  the  Court,  aa  to  the  execution  of  his  trust,  the 
costs  should  be  paid  out  of  the  truat-fiind.  CwuU 
T.  Chandier,  6  Mad.  If 3. 

A  peraon  who  is  made  party  to  a  suit,  is  entitled 
to  his  costs  out  of  the  trust  fund,  although  he  be 
made  ao  only  for  the  protection  of  the  troatees. 
HUki  r.  Wrineh,  6  Mad.  93. 

In  what  case  trustees  are  allowed  coata  only  aa 
between  party  and  party.  Edenborough  r.  Areh^ 
bUhop  if  dantirbury,  %nd  CarUrr.  Biihip  of  London, 
S  Russ.  93. 


UNIFORMITY,  ACT  OF. 
[See  Office,  end  Officer.] 


UNION. 


In  construing  the  39  &  40  Geo.  3,  the  Act  of 
Union  between  Great  Britain  and  Ireland, — Held, 
tiiat  the  legislature  placed  both  countriea  on  an  equal 
footing  of  advantage  and  disadyantsge,  in  respect  of 
the  manufacture  and  trade  of  either,  when  exported 
from  one  into  the  other ;  and  that  therefore,  spirits 
distilled  in  Ireland,  if  imported  from  thence  into  Eog- 
land,  become  British  spirits,  and  are  entitled  to  the 


adrantagea  of  Britiah  spirits,  except  being  subject  to 
all  the  Excise  regulations  affecting  British  spirits, 
existing  at  the  time  of  the  Act  of  Union.  Attoruey 
General  t.  M*Kensie,  11  Price,  f  85. 


UNITARIAN. 

The  55  Geo.  3,  c  IfiO,  did  not  giro  any  positiTe 
liberties  to  Unitarians,  but  merely  put  them  on  the 
footing  of  other  dissenters,  by  releaaing  them  from 
their  disabilitiea,  which  had  been  remored  from 
other  diaaentera.  Res  t.  JVaddington,  1  Law  J. 
K.B.  37,  s.  c.  1  B.  &  C.  t6. 


UNIVERSITY. 

[See  Statute.] 

Whero,  to  hold  college  offices,  a  poaaeaaion  of 
real  eatate  is  indispensable,  the  Court  ia  by  no 
meana  atrict  in  deciding  what  is  real  eatate  for  that 
pmpoae ;  hence  an  intereat  in  land  will  auffice. 

A  maater  of  a  college  muat  poaseaa  fOl,  per  annum, 
real  estate. 

The  poaaeaaion  of  10/.  per  annum,  real  eatate,  dia« 
qualifiea  a  member  from  holding  a  fellowahip.  That 
sum,  howoTer,  aeema  to  be  influenced  by  the  value 
of  money. 

When  coata  aro  incurred  by  a  petition  nlatire  to 
the  election  of  preaident,  they  will  be  defirayed  out 
of  the  college  funds.  Cost  rf  Queen't  College,  Cam* 
bridge,  1  Jac.  47. 

A  college  may  either  accept  or  roject  an  acceaaion 
to  ita  foundation.  Attorney  General  t.  the  Matteri 
of  Catherins  Hall,  1  Jac  391. 


USE. 


[See  Trust.] 

Where  a  uae  ia  executed  by  the  common  law  in 
the  same  peraon  to  whom  the  seisin  is  conveyed,  a 
further  uae,  to  another  peraon,  cannot  be  executed 
by  the  atatute  of  Uaea :  for  the  statute  applies  only 
to  caaea  whero  the  use  is  not  executed  by  the  com- 
mon law ;  and  cannot  be  called  into  action  whero  a 
use  has  once  been  so  executed. 

Accordingly, — Grant  to  A,  to  the  uae  of  A  in  fee, 
upon  truat ;  that  ia  to  aay,  to  the  uae  of  B,  with 
certain  truata  and  limitations ;  snd  the  ultimate  uae 
to  B  in  fee:  Held,  that,  although  thefirat  use  might 
be  well  executed  by  the  common  law,  yet  the  statute 
of  Uaea  could  not  be  called  in  aid  to  execute  the 
aecond  uae  to  B ;  and,  tberofore,  that  B  had  not  the 
legal,  but  only  the  equitable  eatate  under  the  ulti- 
mate uae.  Doe  d,  Lloyd  t.  Pauingham,  5  Law  J* 
K.B.  146,  a.  c.  6  B.  &  C.  305. 


USE  AND  OCCUPATION, 
[See  Landlord  and  Tenant.] 

(A)  Action  for. 

(a)  Where  maintainable, 
(6)  Pleading. 

(c)  Evidence, 

(d)  Verdict  and  Damage$, 
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(A)  Action  roR. 
(a)    Wher$  maintainable* 

Defendant,  in  1807,  peld  rent  to  R  for  certain 

£  remises,  wbicb  afterwards  Tested  in  the  plaintiff, 
fo  rent  was  eye^  paid  to  the  plaintiff;  but  he  re- 
coTered  in  an  ejectment,  and  afterwards  in  an  action 
for  mesne  profits,  accruing  due  from  1st  January 
18^0,  to  4th  Maj  1823.  Though  R'b  title  had 
ceased,  the  defendant  was  in  under  him,  and  an  action 
lies  for  use  and  occupation.  Read  v.  Godwin,  S 
Law  J.  K.B.  1^6. 

The  rent  for  lodgings,  originally  let  for  prostita^ 
tion,  cannot  be  recovered  from  the  period  after  th# 
landlord  was  fully  aware  of  the  female's  character. 
Jennings  v.  Throgmorton,  1  R.  &  M.  251.  [Abbott] 

A  person  who  suffers  an  immodest  woman  to  live 
and  prostitute  in  his  house,  is  not  entitled  to  recover 
for  her  board  and  lodging ;  but,  if  the  consort  with 
the  other  sex  bo  consttmmsted  not  in  his  house,  he 
may  recorer.  AppUton  r.  CampMl,  2  C.  £1  P.  S4T. 
[Abbott] 

If  a  tonant,  contrary  to  hia  agreement,  leave  with- 
out giving  a  notioe  to  quit,  and  the  landlord  take 
possession,  and  let  the  premises  to  another  person, 
ho  eannot  maintain  an  aetion  for  use  and  ooeopation 
for  any  time  after  the  leaving  by  the  tenant.  HoU 
T.  Bnrget,  4  Law  J.  K.B.  172,  s.  c.  5  B.  ft  C.  999, 
8.  c.  8  D.  &  R.  67. 

So,  where  the  plaintiff  let  fumisbsd  apartments  to 
the  defendant  for  a  year  at  a  certain  rent,  and  the  do* 
fendant  quitted  at  the  end  of  tbo  first  qnarter,  and 
paid  rent  to  that  day,  and  the  plaintiff  shortly  after' 
wards  let  the  apartnMUt  to  another,  who  quitted  be- 
fore tlM  expiration  of  the  year :  Held,  that  the  plain* 
tiff  could  not  recover  the  balance  of  rent  doe  at  the 
end  of  the  year  in  an  action  for  use  and  occupation, 
as,  by  re-letting  the  apartments  to  another,  he  had 
put  an  end  to  the  original  contract  WatU  v.  Atehe- 
ton,  4  Law  J.  C.P.  154,  s.  o.  3  Bing.  462,  s.  c.  2  C. 
&  P.  268. 

In  an  action  of  debt  for  use  and  occupation,  it  ap- 
peared that  the  plaintiff  had  leeofered  a  judgment, 
and  sued  oat  an  eUgit  against  J  S,  and  the  sheriff  re- 
turned on  inquisition  that  J  8  was  seised  for  life  of 
certain  lands  in  the  occupation  of  the  defendant: 
^t  the  latter  proved  that  they  were  vested  in  trus« 
tees  to  raise  a  sum  of  money,  which  had  not  been 
done ;  but  the  tmtteeo  allowed  J  S  to  receive  the 
inniB :  Held,  that  the  aetion  could  not  be  main- 
tained, OS  J  9  had  only  an  equitable  interest  in  the 
lands,  which  was  not  the  snbject  of  a  common  law 
eieeution.  Harria  v.  Booker,  5  Law  J.  C  J*.  92,  s.  c. 
4  Bing.  97. 

In  die  absence  of  an  express  tenancy,  no  tenancy 
con,  in  law,  be  implied  (as  regards  the  character  of 
landlord),  except  in  ikvour  of  him  who  has  the  legal 
estate. 

And  where  the  legal  estate  is  in  trustees  for  the 
benefit  chiefly,  but  not  entirely,  of  one  person,  that 
one  person  cannot  treat  himseu  as  the  principal,  and 
the  trustees  as  his  agents,  so  as  to  maintain  an  action 
in  his  own  name  for  a  breach  of  the  tenancy. 

Accordingly,  where  a  teatator  devised  a  term  of 
five  hundred  years  to  a  trastee,  in  trust,  amongst 
other  purposes,  to  raise  30001.,  and  2000/.,  for  a 
portion  for  his  daughter,  to  cease  on  these  purposes 
being  satisfied,  and  then  to  his  son  A  B  in  strict 


settlement,  leaerving  to  snob  son  i  power  to  Male 
leases  under  his  hand  and  seal,  and  to  appoint  a 
jointure  ;  and  an  agreement  was  mode  for  a  letaeby 
A  B  with  the  defendant*  under  which  the  deHHidant 
held,  during  the  life  and  after  the  death  of  A  B : 
and  by  marrisge  settlement,  a  term  of  ninety-nine 
years,  if  A  B  should  so  long  live,  mod  subjeet  to  the 
larger  term,  was  vested  in  trustees  to  pay  an  annual 
sum  to  the  plaintiff  (  A  B's  intended  wife),  and  then  to 
plaintiff  for  life :  and  during  the  lifoof  A  B  tiiO  dH^i 
dant  attorned  to  the  trustees  nndsr  the  marrii^iettle* 
ment,  and  paid  them  rent  up  to  and  after  bis  deetfi, 
and  they  gave  receipts,  and  subsequent  to  the  desth 
of  A  B,  agreed  to  reduce  the  rent  in  thi  dutrmetet  of 
trejf MS  .••-it  waa  held,  that  the  tenancy  under  the 
agreement  for  a  lease,  not  being  in  execution  of  the 
power,  determined ;  that,  the  purposes  for  whidi  the 
original  term  was  created  remaining  unsatisfied,  the 
trustees  of  the  second  term  must  be  considered,  sob- 
ssqnent  to  A  B's  death,  to  have  acted  is  ognnti  Un 
the  eetate  generally,  ond,  therefore,  that  the  plaintiff 
could  not  maintain  on  action  for  use  and  ooeopation. 
Morgel  V.  Faul,  6  Law  J.  K.B.  290. 

la  an  action  fbr  use  and  oocopatioii,  it  appeared 
that  W  P  assigned  certain  pictures  to  P  T  as  an  in^ 
demntty  against  all  losses  which  he  might  incur  on 
account  of  W  P ;  P  T  hired  rooms  of  the  |riaintiff 
at  a  yearly  rent,  and  deposited  the  pietoree  therein. 
W  P  having  died,  the  defendants  adnunislered  to 
hie  eflbets  as  creditors,  and  filed  a  bill  in  Cbancexy 
against  P  T  for  sn  scooont,  and  be  being  nnoble  to 
substantiate  any  claim,  the  suit  was  dismissed : 
pending  the  suit  the  plaintiff's  rent  was  paid  yearly, 
on  the  petition  of  the  defendants,  out  of  funds  paid 
into  court  in  die  course  of  the  caose ;  and  the  d<m- 
dsnts  eventually  recovered  the  piotares  from  the 
plaiotiff  under  on  order  of  the  Court,  and  then  paid 
nim  rent  to  the  day  of  the  delivery :  Held,  that  the 
relation  of  landlord  and  tenant  did  not  subsist  be- 
tween the  plaintiff  and  defendants,  and  ecmeeqoently 
that  the  former  was  not  entided  to  a  notioe  to  quit, 
nor  conld  he  demand  rent  to  the  end*  of  the  current 
▼ear,  in  which  the  pictures  bad  been  delivered  up 
by  him  to  the  defendants.  3tnidban  ▼«  Stutk,  5 
Law  J.  C.P.  95,  s.  o.  4  Bing*  91. 

(6)  Pleading. 

To  an  action  Ibr  use  and  ocenpotton,  a  plea  of 
distress,  if  valid  at  alt,  most  combine  two  requisites, 
let,  That  the  distress  wss  retained  ;  2d.  That  it  was 
legally  taken  and  the  goods  sold.  Dearer.  Edmmmis, 
2  Chit.  301. 

Assumpsit  for  use  and  occupation  of  lodgings  by 
A  H,  defendant's  wife,  at  bis  roqoeat.  Plea,  that 
A  H  waa  not  his  wife ;  on  demurrer  to  this  plea,  the 
Court  held  that  it  was  bad,  as  it  amounted  to 
the  general  issue  :  Held  also,  that  it  tended  to  pot 
in  issue  a  matter  which  is  inunaterial.  Sinelear  v. 
Hervey,  2  Chit  642. 

(o)  Evidenoe. 

A  having  let  premiaes,  (to  Widch  his  wife  was 
entided  fbr  her  separate  use),  in  hia  ovtt  name,  to 
a  tenant  from  year  to  year,  the  tenant  having  oc- 
cupied the  premises  under  an  agreement  witSi  A  as 
his  landlora,  and  A  having  subsequentiy  demised 
the  premisea  for  a  term  of  years  to  ano&er  person : 
Held,  that  aucb  lessee  stands  in  thn  plsoe  of  A,  and 
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A'l  title  baving  been  tekoowledged  as  landlord,  the 
title  of  his  lessee  eannot  be  questioned  by  the  tenant, 
in  an  action  for  nee  and  occupation  of  the  premises. 
Rennu  r.  Robinson,  1  Law  J.  C.P.  30,  s.  c.  1  Bing. 
147.  8.  e.  7  B.  Mo.  539. 

In  an  action  for  use  and  occupation,  the  defen- 
dants, assignees  of  a  bankrupt,  produced,  under  a 
notice  from  the  plaintiff,  the  deed  of  assignment  of 
the  bankrapt's  effects :  Held,  that  although  the  at- 
testing witness  had  not  proved  the  deed,  yet  it  was 
admissible  in  evidence,  as  it  bad  been  shewn  that 
the  defendants  occupied  under  the  deed.  Orr  y, 
Morict,  6  B.  Mo.  347,  s.  c.  3  B.  &  B.  139. 

Whether  an  action  for  use  and  occupation  can  be 
maintained  upon  mere  proof  of  title  in  the  plaintiff, 
and  occupation  by  the  defendant ;  and  without  any 
contract  to  pay  rent — Qtuere, 

But  where  the  defendant's  father  had  occupied 
for  sereral  years,  and  paid  5«.  a  year;  and  the  defen- 
dant occupied  several  years  after  his  fatber*a  death ; 
and,  on  being  applied  to  for  payment,  denied  the 
plaintiff's  right,  but  said,'* Prove  the  land  to  be 
yours,  and  I'll  pay  you :"  It  was  held,  that  on 
proof  of  the  title,  the  defendant's  expression  was 
properlyleft  to  the  jury  as  evidence  of  a  tenancy 
by  the  defendant  at  5s.  a  year  ;  and  was  suflScient 
to  warrant  a  verdict  for  the  plaintiff  in  an  action  for 
use  and  occupation.  Criffpt  v.  Jefferton,  5  Law  J. 
K.B.  78. 

In  an  action  for  use  and  occupation,  where  the 
tenancy  is  established,  it  lies  on  the  defendant  to 
shew  that  the  tenancy  has  been  determined,  or  that 
the  landlord  has  accepted  another  person  as  his 
tenant     Ward  v.  Mason,  9  Price,  291. 

A,  being  in  possession  under  a  lease  for  years, 
underlet  the  premises  from  year  to  year  to  the  de- 
fendants, who  knew  the  extent  of  A's  interest  The 
plaintiff  afterwards  took  a  lease  of  the  same  premises, 
expectant  on  the  determination  of  A's  term  ;  and  the 
defendants,  after  the  determination  of  A's  term,  con- 
tinued in  possession  for  a  quarter  of  a  year,  when 
they  paid  the  Tent  for  that  period,  and  claimed  to 
give  up  the  premises :  Held,  in  an  action  for  use  and 
occupation  for  a  subsequent  period,  that  there  was 
no  evidence  of  a  tenancy  continuing  beyond  that 
quarter  of  a  year.  Freeman  v.  Jury,  1  M.  8e  M.  19. 
[Abbott] 

((/)  Verdict  and  Damage*. 

Where,  in  an  action  for  use  and  occupation,  it 
was  found  that  the  defendant  said  that  he  had  taken 
the  premises  for  which  the  action  was  broagbt,  and 
that  he  afterwards  paid  for  the  repairs,  hot  that  his 
brother  had  continually  occupied  toem,  and  paid  the 
rent  under  a  distress  made  by  the  plaintiff,  aiyl  that 
no  rent  had  ever  been  demanded  from  the  defendant, 
and  it  was  left  to  the  jury  whether  the  defendimt  took 
the  premises  for  himself  or  his  brother,  and  they 
found  a  verdict  for  the  defendant :  The  Court  granted 
a  new  trial.  Choumert  v.  Haswell,  3  Iaw  J.  C.P. 
100. 

A  writ  of  inquiry  must  be  executed  after  judg- 
ment by  default,  in  an  action  of  debt  for  use  and 
occupation.    Anon,  3  Law  J.  K.B.  138. 

Under  an  agreement  to  take  a  mansion  and  farm, 
the  lessee  also  to  occupy  the  glebe  land  of  the  parish, 
and  have  the  privilege*  of  sporting  over  the  manor, 
the  lessee  entered  into  possession,  but  never  signed 
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the  agreement,  and  it  turned  out  that  the  lessor  had 
not  the  power  of  procuring  the  glebe,  or  of  conferring 
the  right  of  sporting :  Hold,  that  the  agreement  was 
only  evidence  of  tiie  rent  to  be  paid,  where  the 
lessee  had  enjoyed  under  the  a«rreement,  but  that, 
the  lessor  having  failed  to  make  it  ^ood  in  a  prin- 
cipal part,  he  could  not  be  said  to  have  so  enjoyed  ; 
and  therefore,  in  an  action  for  use  and  occupation, 
the  jury  must  ascertain  the  value  independently  of 
the  agreement.  Tomlinson  v.  Day,  5  B.  Mo.  558, 
s.  c.  2  B.  &  B.  680. 


USURY. 


(A)  In  gbneral. 

(B)  Loans. 

(C)  Discount  amd  Commission. 

(D)  Securities. 
(E>  Action  FOR. 


(A)  In  general. 

If  A  mortgage  stock  to  B,  by  a  conveyance,  which 
is  apparently  absolute,  and  13  assigns  it  to  C  as  a 
security  for  an  usurious  loan,  A's  right  of  redemp- 
tion is  not  affected  by  the  transaction  beti^'ecn  B  and 
C,  but  is  as  extensive  against  C  as  against  B. 

Where,  on  a  bill  for  redemption,  a  party  ia  brought 
before  the  Court  in  the  character  of  mortgagee,  but 
haa  acquired  his  interest  in  the  subject-matter  of  the 
suit  by  an  usurious  contract,  he  will  not  be  allowed 
his  costs.  Johnson  v.  WiUiamshiirst,  1  Law  J. 
Chanc.  112. 

The  Court  allowed  a  demurrer  to  a  bill  stating 
that  money  was  lent  by  the  defendant  to  the  plain- 
tiff on  his  promissory  note,  for  the  amount  and 
interest,  and  that  it  was  agreed  by  them  that  interest 
should  be  paid  after  the  rate  of  61.  tOs.  per  cent.,  and 
that  intereat  had  been  in  fact  paid,  on  praying  that 
the  defendant  might  answer  an  interrogatory  as  to  the 
fact  of  such  agreement,  and  for  an  injunction  to  stay 
proceedings  commenced  at  law  on  the  note;  but  the 
plaintiff  did  not  make  any  offer  to  pay  the  money 
so  admitted  to  have  been  lent.  The  objection  on 
which  the  demurrer  was  founded,  was,  that  the  sta- 
tute had  not  imposed  forfeitures  or  penalties  on  the 
agreement  to  take,  but  on  the  taking  of  illegal  in* 
terest ;  having,  in  the  case  of  an  usurious  agreement, 
only  made  the  instrumeat  void.  Whitmore  v.  Frances, 
8  Price,  616. 

An  usurious  transaction  cannot  be  made  legal  by 
a  subsequent  promise,  in  the  absence  of  proof  that 
all  payments  beyond  legal  interest  were  deducted. 
Wicks  V.  Gogerly,  1  R.  &  M.  123,  s.  c.  1  C.  &  P. 
396.  [Best] 

To  make  a  bond  usurious,  the  extra  interest  should 
be  agreed  for,  at  or  before  its  execution — and  it  is 
for  the  jury  to  say  at  what  period  it  was  so  agreed. 
FussU  V.  Brookes,  2  C.  &  P.  318.  [Abbott] 

Where  a  testator  directed  that  one  of  his  resi- 
duary legatees  should  be  answerable  for  all  debts 
due  to  him  from  the  legatee's  father  :  Held,  that  a 
debt,  though  usurious,  must  be  deducted  from  the 
share  of  that  legatee.  Stanton  v.  Knight,  1  Sim. 482. 

A  fair  and  bond  fide  sale  ia  not  usurious,  though 
the  principal  money  should  carry  a  rate  of  interest 
exceeding  5  per  cent.,  if  the  principal  sum,  and  the 
rate  and  mode  of  payment,  formed  part  of  the  con- 
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titet  of  nla.    Bmf  r,  BUgeod,  6  Law  J.  K3.  35, 
ft.  e.  7  B.  &  C.  45S,  a.  c.  1  R.  &  M.  145. 

The  receipt  of  interest  at  the  imte  of  moie  thaa 
5  per  eent.  per  unmm,  aixler  a  hal^g;aiB  which,  m 
sobetaDoe,  though  not  in  eoloor  or  form,  ia  cormpty 
ia  oaorjr  within  the  piOTiaiona  of  the  atatute  IS  Anne. 
BtaL  t,  c.  16. 

But  the  qoeation  whether  aneh  bargain  and  the 
mode  of  receipt  were  colooiable  only,  and  contrived 
for  the  porpoae  of  erading  the  statote,  ia  a  qoeatioii 
for  the  jary,  under  all  the  dTComauncea  of  the  caae. 

Therefore,  where  abill-brolrer,  conoeiTtng  himaelf, 
aa  he  stated,  to  he  *<  bound  in  honour"  to  diecbaige 
a  debt  due  to  apar^  with  whom  he  discounted  btUs, 
agreed,  that,  in  addition  to  the  usual  legal  allovrance 
of  5  per  cent.,  aoch  partj  ahoold  also,  in  their  future 
dealinga  be  allowed  to  retain  li.  per  cent  to  go  to- 
wards the  pajoient  of  such  debt,  which  agreement 
was  acted  upon  in  aeveral  tranaactions,  be  upon  those 
oceaaiona  not  deducting  more  than  the  legal  interest 
for  discount,  with  brokerage,  in  hia  account  with  his 
employers,  and  the  judge  at  Nisi  Priua  told  the  jury 
that,  in  hia  opinion,  thia  did  not  amount  to  usury, 
but  left  it  to  them  to  determine  whether  thia  was 
the  real  nature  of  the  tranaaction  :  The  Coon  re- 
fused to  disturb  the  verdict,  finding  that  the  trana- 
action  had  not  been  usurioua.  Solartt  r.  MeivilU, 
6  Law  J.K.B.  68,s.c.  7  B.  &  C.  430,  s.c  1  M.  & 
R.  19. 

(B)  Loams. 

A  contract  of  loan,  which  gives  the  lender  the 
option  of  claiming  either  a  sum  of  money  or  a  cer* 
tain  amount  of  atock  for  repayment  of  the  principal, 
ia  uaurioos.  Jvknton  ▼•  fViUiamhurti,  1  Law  J« 
Chano.  IIS. 

If  one  peraon,  in  consideration  of  a  sum  of  money, 
promises  to  pay  another  a  much  larger  sum  on  a  par* 
ticular  erent  which  depends  on  a  contingency,  it  is 
not  usury.  Lanugo  v.  Gold,  S  Ken.  42S,  s.  c.  S 
Burr.  715. 

The  15  Geo.  5.  does  not  limit  the  rate  of  interest 
to  IS  per  cent,  on  loans  made  within  the  dominions 
of  native  Indian  aovereigna  by  British  aubjects,  do- 
miciled and  residing  within  auch  dominiona.  Anon. 
5  Bing.  195. 

On  a  conaignment  of  goods  from  A  in  London  to 
B  at  Gibraltar,  for  sale  on  commission,  B,  on  the 
delivery  of  the  invoice  and  bill  of  lading  to  hia  agent 
in  London,  advanced  through  him  to  A,  two  thirds 
of  the  invoice  price  of  the  goods,  by  bills  at  90  daya 
date,  upon  which  he  received  61.  per  cent,  intereat 
from  the  date  of  the  bills,  that  being  the  uanal  in> 
terest  at  Gibraltar.  In  assumpsit  for  the  proceeds 
of  the  goods,  it  was  holden,  that  the  advance  waa 
not  a  loan  of  money  in  England,  conaequently  not 
usurious,  and  therefore,  the  aubject  of  a  aet-off. 
Harvey  v.  ATchbold,  5  B.  &  C.  6S6,  a.  c.  5  D.  &  R. 
500,  s.  e.  1  R.  &  M.  184. 

To  accommodate  a  lady,  a  man  aold  out  400L  5 
per  cent  conaols,  which  produced  SS5^.  She  signed 
an  agreement,  undertaking,  within  the  space  of  one 
year  from  the  date  thereof^  if  required  by  him  or  his 
executors,  to  replace  in  his  name,  or  in  those  of  bis 
executors,  the  amount  of  that  stock.  She  also  exe- 
coted  a  bond  to  pay  SS5/.  at  the  end  of  a  year,  and 
surrendered  copvbold  premises  as  a  security  for  the 
payment :  The  Court  held,  that  they  were  bound  to 


look  at  all  the  three  infltmmsBis  as  if  they  had  hosB 
one  writing ;  that  the  principal  waa  not  in  danger ; 
that  more  than  5  per  cent,  was  taken,  and  that  the 
whole  tranaaction  waa  usnrioos.  Whiu  v.  Wtigkt, 
5  Law  J.  K.B.  54,  a.  c.  5  B.  ft  C  S7S,  s.  c.  5  D.  & 
R.  100. 

Deed  by  whidi  A,  B  and  C,  partnen  in  trade,  ia 
consideration  of  4.000^.  paid  to  them  by  D,  ia  ali- 
mentation of  their  capital,  agree  to  admit  him  into 
partnerahip  with  them  for  a  term.  It  wm 
that  D  ahould  receive,  in  lieu  of  profits,  a  dear 
of  650L  per  annum,  and  all  the  property  of  the 
cem  waa  charged  with  the  payaaent  of  thia  sum 
quarterly,  and  of  the  4000/.  at  the  determinatioa  of 
the  partnerahip.  A,  B  and  C  were  to  pay  rent,  tnxea, 
wages,  snd  the  other  outgoings  of  the  trade,  which 
waa  to  he  carried  on  by  them,  and  in  thetr  names 
only  ;  snd  D  wss  not  required  to  attend  to  it  D 
was  at  liberty  to  retire  on  giving  twelve  months' 
notice ;  and  on  his  retiring,  or  at  the  ead  of  the  term* 
the  40001.  and  the  arreara  (if  anv)  of  the  550/.  per 
annum  were  to  be  paid  to  him  by  A,  B  and  C,  by 
instalments,  to  be  secured  by  their  bonds ;  and  they 
were  to  indemnify  him  from  the  debts  of  the  part- 
nerahip: Held,  that  this  deed  waa  not  usnrums. 
Ferodajf  v.  Hordem,  1  Jac.  144. 

In  1787,  three  persons  entered  into  partn^[ahip. 
as  bsnkeria  for  twenty-one  yesrs.  In  1809.  the 
partnerahip  was  renewed  for  seven  yeara.  On  17di 
July  1810,  one  of  the  partoera  advanced  50,0001. 5 
per  cent,  consols  (then  67^,)  for  the  use  of  the  con- 
cern ;  and  on  let  January  1815,  each  of  the  other 
two  partoera  gave  him  a  bond  for  18,000/.  respec- 
tively, to  aecure  the  re-transfer,  before  1st  January 
1814,  of  9000/.  atock  by  each  of  them,  bei^  their 
proportiona  according  to  their  intoreata  in  the  busi- 
ness. In  the  interim  they  hsd  paid  the  dividends  to 
him,  which  he  received  without  making  any  allow- 
ance for  the  property-tax,  and  with  interest  on  the 
dividenda  wiien  they  were  not  immediately  paid. 
There  were  also  certain  securities  aasigned  to  him. 

In  1815,  stock  to  the  amount  of  10,000/.  waa  re- 
placed. On  lat  of  January  1814.  the  remainder  of 
the  stock  (then  6 If.)  wss  not  replaced,  and  the 
lender  obtained  judgment  on  the  bondsi  On  50th 
July  1814,  the  partoerahip  was  dissolved.  The 
lender  retired,  and  it  waa  agreed  to  re-tranaferto 
him  S0,000/.  atock,  in  four  inatalmenta,  on  5th  Janu- 
ary and  5th  July,  1815  and  1816.  At  that  time  the 
concern  was  solvent  as  to  the  worid,  but  was  insol- 
vent ss  a  separate  estahliahment  The  first  instal- 
ment of  .5000/.  waa  paid. 

On  the  6tb  of  September  1815,  an  agreement  was 
entered  into  between  all  the  parties,  that  the  three 
remaining  inatalmenta  of  atock  (then  56^.)  shouki 
he  accounted  for  in  money,  at  die  price  the  stock 
wss  originally  aold  out  at  The  value  of  the  atock, 
according  to  the  price  on  I7th  July  1810.  waa 
10,083/.  I5f. ;  but,  according  to  the  prioe  on  6th 
September  1815,  it  was  only  8437/.  IQs. :  The  Court 
held,  1st,  That  the  agreement  made  on  6th  Septem- 
ber 1815  waa  usurious ;  Snd,  that,  that  contract  not 
varving  the  one  made  on  I7th  July  1810,  the  Utter 
and  the  deed  of  dissolution  remained  unimpesched, 
and,  consequently,  that  the  plaintiff  had  a  lien  on 
the  aecurities ;  3rd,  that,  the  partnerahip  being  solvent 
aa  to  the  world,  the  retiring  partaer  could  prove  his 
debt  against  the  estate  of  the  new  partnership ;  and, 
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4cb,  that,  u  there  was  no  proof  that  tbe  partnen 
paid  the  property-tax,  the  lender  was  not  bound  to 
allow  it  to  them.  Parker  ▼.  Ranukeitomt  S  Law  J. 
K.B.  16,  a.  o.  3  B.  &  C.  f  57,  a.  c.  5  D.  &  R.  138. 
Where  tbe  defendant  employed  tbe  plaintiflb  to 
■ell  an  adrowaon,  anbjeot  to  his  own  incumbency, 
and  they,  being  unable  to  do  ao,  applied  to  an  attor- 
ney, by  whom  a  sum  was  ultimately  raiaed  by  way 
of  mortgage,  but  tbe  plaintiffa  interfered  no  further 
in  tbe  tranaaction :  Held,  that  they  were  to  be  con- 
sidered as  drivers  of  a  bargain,  within  the  statute 
If  Anne,  stat  S,  c  16,8.  S,  andconaequently  could 
only  recover  at  the  rate  of  5*.  per  cent,  by  way  of 
commission,  for  causing  the  loan  to  be  negotiated. 
Pryce  v.  WUkinion,  3  Law  J.  C J*.  103,  s.  o.  9  Bing. 
470,  s.c.  lOB.  Mo.  177. 

(C)  Discount  and  Commission. 

Where  a  lender  discounts  a  bill  to  enable  the 
borrower  to  take  up  a  former  bin,  tbe  discounting  of 
which  was  tainted  with  usury,  tbe  usury  becomes 
complete  on  payment  of  the  first  bill.  Wrigkt  r, 
Lain^,  3  B.  &  C.  169,  s.  o.  4  D.  &  R.  783. 

It  IS  usurious  for  tbe  discounter  of  a  bill  to  engage 
with  the  holder  that  be  shall  pay  to  the  agent  pro- 
curing the  disoount  a  premium,  though  he  himself 
retain  onl/ tbe  legal  discount  Mtago  r,  Siwutunu, 
1  M.  &  M.  iti.  [Tenteiden] 

^  A  person  requested  bankers  in  the  country  to  gire 
him  a  bill  drawn  by  them  on  their  London  bankers, 
in  exchange  for  another  bill  of  the  same  date  and 
Taloe,  which  the^  did,  deducting  4  per  cent,  for  in- 
tereat  and  commission :  Held  not  to  be  usurious. 
Stavtld  T.  Emdt,  5  Law  J.  CJ^.  85,  s.  c.  4  Bing.  81. 

(D)  Securities. 

A  substituted  security  is  subject  to  tbe  same 
objections  as  the  original ;  therefore,  if  the  original 
were  roid  on  account  of  usury,  the  substituted  one 
will  be  alao  unavailable :  in  order  to  render  the 
latter  valid,  a  deduction  should  be  made  of  all  sums 
paid  usurioosly  under  the  former  security.  Wiektt 
V.  Goeerly,  1  C.  &  P.  396.  [Best] 

C  being  largely  indebted  to  bis  son-in-law  O, 
and  being  seised  of  a  remainder  in  fee,  in  certain 
lands,  expectant  upon  certain  life  estates  and  certain 
contingent  estatea  tail,  a  deed  is  made  between  C 
and  O,  and  other  proper  parties,  by  which,  (after 
reciting,  among  other  things,  that  C  was  desirous 
of  securing  tbe  repayment  of  the  sums  which  be 
owed  to  O,)  C,  in  consideration  of  tbe  premises,  and 
of  natural  love  and  affection,  makes  a  aettlement  of 
his  remainder  in  fee  upon  certain  trusts ;  one  of  these 
trusts  is,  that  upon  the  death  of  the  then  tenant  for  life, 
without  issue  inheritable  under  tbe  Umitationa  in  tail, 
an  account  should  be  tsken  of  all  sums  then  due  from 
C  to  O,  and  that,  by  means  of  a  term  which  was  to 
commence  then,  the  trustees  should  keep  down  the 
interest  of  the  debt,  and  pay  off  the  principal  by  in- 
stalments. By  the  same  deed,  large  beneficial 
interests  in  the  estates  are  limited  to  O  and  bis 
heirs:  Held,  that  though  the  aecurity  created  by 
the  deed  could  not  be  made  effectual  till  a  ftiture 
period,  there  was  neither  sa  express  nor  an  implied 
contract  for  forbearance  in  the  meantime  on  tbe  part 
of  O,  and  therefore,  that  there  was  no  pretence  for 
impeaching  tbe  deed  as  usurious :  Held  also,  that, 
there  being  no  evidence  that  the  agreement  of  the 


parties  was  not  truly  stated  in  the  deed,  the  Court 
could  not,  though  in  a  suit  for  spedfio  performance, 
liaten  to  the  objection,  that  extrinsic  evidence  might 
hereafter  ahew  that  the  real  agreement  of  tbe  parties 
was  usurious.  HuniUy  y.  Arkmrighi,  3  Law  J. 
Cbano.  181. 

Tbe  use  of  the  word  *'  interest"  in  an  instrument, 
will  not,  of  itself,  make  a  traassction  usurious,  with 
reference  to  the  rate  of  per-oentage.  The  Court 
will  look  to  the  aubatance  of  the  dealing ;  which 
will  not,  therefore,  be  decided  by  the  uae  .or  the 
absence  of  tbe  word  *'  interest."  Bmt$  v.  Bidg9od, 
6  Law  J.  K.1I.  S5,  a.  o.  7  B.  &  C.  453,  s.  c  1  M.  Ac 
R.143. 

(F)  Action  foe. 

Tbe  venue  in  an  action  on  It  Anne,  c.  16,  for 
usury,  must  be  laid  in  the  county  in  whiob  the 
money  is  paid,  and  not  in  the  county  in  which  the 
contract  is  made.  Peomm  y.  M*Gawran,  3  Law  J. 
K3.  95,  s.  e.  3  B.  &  B.  700,  a.  c.  5  D.  &  R.  616. 

In  a  declaration  for  usury,  stating  the  exact  day 
ftom  which  the  period  of  forbearance  is  to  oonunenoe, 
is  indispensable.  Ptnrtridg^  r,  CoaUt,  1  C.  &  P. 
534,  a.  0. 1  R.  6c  M.  153.  [Abbott] 


VARIANCE. 

(A)  Wren  immaterial. 

(B)  Between  Pleading  and  Process. 
(C) Record  and  Issue. 

(O) Pleading  and  Evidence. 

(E)  In  Criminal  Proceedings. 

(A)  Where jmmateeiau 

Where  the  defendante  bad  been  properly  named 
in  the  bill,  but  one  of  their  chriatian  names  had 
been  omitted  in  thepoitea  .*  Held,  that  the  judgment 
being,  *'  that  the  plaintiff  do  recover  against  the 
said  defendants,"  was  sufficient,  and  therefore  the 
offliasion  of  the  name  was  immaterial.  May  y.  Pig0, 
t  Bing.  314,  a.  c.  8  B.  Mo.  S97. 

By  an  asreement,  the  defendant  undertook  to  let 
to  the  plamtiff,  certain  apartments,  including  fix- 
tures, which  were  specifically  enumerated  in  the 
agreement.  In  an  action  of  assumpsit,  the  declara- 
tion was,  for  not  giving  the  plaintiff  possession  of 
certain  apartmenta  in  the'defendant'a  house,  agreed 
to  be  let  by  him  to  the  plaintiff,  in  consideration  of 
rent :  Held,  that,  although  the  declaration  did  not 
state  tbe  agreement  to  have  been,  as  it  was  in  fact, 
an  agreement  to  let  apartments  and  fixturea,  the 
variance  was  immaterial.   Ward  v.  Smith,  11  Price, 

19. 

Where  the  action  ia  not  founded  on  the  record 
stated  in  the  declaration,  but  merely  uaed  for  tbe 
purpose  of  reference,  it  is  sufficient  if  tbe  descrip- 
tion be  intelligible.  Bennett  v.  Jioae,  10  Price,  154. 

Tbe  omission  of  the  word  '*  notice"  in  declaring 
upon  a  contract,  where  the  alleged  breach  is  the  not 
giving  of  '*  three  months'  notice,"  is  not  a  material 
variance,  if  the  word  is  necessarily  implied  in  the 
context.    Holland  v.  Wdtb,  6  Law  J.  K.B.  9f . 

(B)  Between  Pleading  and  Process. 

A  defendant  is  not  entitled  to  oyer  of  an  original 
writ,  and  therefore  the  Court  refused  to  set  aside 
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a  deoltnttioD,  on  tbe  grousd  of  a  variance  between 
the  writ  and  declaration  in  tbe  christian  name  of  tbe 
defendant.     Gaiiur  v,  Wellevt  4  Law  J.  C.P.  180. 

Wbere  tbe  ae  etiam  in  a  writ  was,  "  in  a  plea  of 
trespass,  on  tbe  case  upon  promises/'  and  tbe  deola* 
ration  was  delivered  in  debt,  the  Court  held  the 
variance  fatal,  and  would  not  permit  tbe  declaration 
to  be  amended  by  filing  it  in  assumpsit.  MaberUy 
V.  Benton,  5  B.  Mo.  483. 

It  is  not  a  variance  to  declare  simply  on  tbe 
money  counts,  where  the  affidavit  of  debt  states 
that  the  plaintiff  accepted  a  bill  of  exchange  for  the 
honour  of  the  defendant,  and  that  be  was  obliged 
to  pay  it  himself.  Brooks  v.  Clark,  1  Law  J.  K.B. 
39,  s.  c.  2  D.  &  R.  148. 

In  an  action  against  tbe  sheriff  for  an  escape,  the 
declaration  set  out  a  writ  of  our  }x>rd  the  King ; 
and  on  its  production  tbe  writ  was  found  to  be 
entitled  by  mistake  7  Geo.  3,  but  was  tested  in  the 
name  of  Best,  Chief  Justice,  and  indorsed  with  tbe 
date  of  1826 :  Held,  not  to  be  a  variance,  or,  at  all 
events,  not  one  that  the  sheriff  could  take  advantage 
of,  he  having  recognized  the  writ  by  making  a  return 
to  it  Elvin  v.  Drummond,  5  Law  J.  C.P.  17f ,  s.  c. 
4  Biog.  278. 

(C)  Between  Record  and  Issue. 

In  an  action  of  trespass,  for  breaking  and  enter- 
iiig  a  close,  tbe  Court  refused  to  grant  a  new  trial 
on  tbe  ground  of  a  variance  between  the  Nisi  Prius 
record  and  tbe  issAe  delivered,  tbe  error  being  in 
tbe  issue,  and  tbe  record  agreeing  with  tbe  declara- 
tion.    Jonei  V.  Tatham,  8  Taunt.  654. 

Wbere,  in  an  action  of  assumpsit  on  a  special 
agreement,  tbe  record  differed  from  the  declaration 
and  issue,  as  to  tbe  description  and  prices  of  goods 
on  which  the  agreement  was  founded :  Tbe  Court 
refused  to  set  aside  a  verdict  found  for  the  plaintiff, 
on  the  ground  of  a  variance  between  tbe  issue  and 
record,  as  the  mistake  might  have  been  amended 
at  the  trial.    Bonut/  v.  Green,  5  Law  J.  C.P,  49. 

(D)  Between  Pleadings  and  Evidence. 
[See  Malicious  Arrest.] 

A  in  his  declaration  stated,  that  he  and  another 
person  gave  a  licence  to  C  for  a  term  of  years,  to 
continue  to  open  a  channel  through  the  bank  of  a 
navigable  river,  that  tbe  waste  water  might  turn  bis 
mill,  at  an  annual  sum,  which  -was  unpaid. 

In  the  deed,  A  and  tbe  other  person  were  de^ 
scribed  as  persons  having  the  greatest  share  in  tbe 
profits  of  tbe  navigation. 

Tbe  Court  considered  that,  on  tbe  face  of  the  de- 
claration, they  must  be  held  to  have  the  sole  owner- 
ship of  the  navigation,  and  hence  that  there  was  a 
^ariance  between  the  declaration  and  tbe  deed  given 
in  evidence. 

Tbe  Court  also  held,  that  by  tbe  declaration  it 
seemed  that  A  had  an  estate  in  a  real  hereditament, 
but  by  the  deed  it  appeared  he  had  not  any  legal  or 
equitable  estate  in  the  real  hereditament.  Earl  of 
Portmore  v.  Bunn,  1  Law  J.  K.B.  196,  s.  c.  1  B.  & 
C.  694. 

Wbere  B  averred  in  an  avowry,  founded  on  a 
distress  for  rent,  that  A  held  certain  gtrota  or  veins 
of  ironstone,  under  a  lease,  which  contained  a  pro- 
viso that,  *'  if  the  stone  should  not  be  wholly  gotten 
Or  wrought  out,  within  the  term  of  eight  years  from 


the  commencement  of  the  demise,  the  rent  Ai  re- 
spect of  such  as  should  then  remain  ungotten,  should 
be  paid  to  the  lessor.''  On  the  lease  being  produoed, 
it  contained  a  further  proviso,  "  If  tbe  same  sboakl 
be  found  to  be  getable :"  Held,  that  this  was  a  &tal 
variance,  and  that  the  plaintiff  was  entitled  to  re- 
cover on  non  est  factum  ; — and,  $embU,  that  he  would 
only  be  liable  to  pay  for  such  stone  as  could  be 
gotten,  and  not  for  that  which  was  not  getable. 
Adam  v.  Dunealfe,  5  B.  Mo.  475. 

The  declaration  in  ^uareimpedit,  in  the  statement 
of  tbe  plaintiff's  title,  alleged,  that  R  S,  being 
seised  of  a  purparty,  or  fourth  part,  of  an  advowson, 
conveyed  tbe  same,  by  deed,  to  L  S ;  and,  on  the 
production  of  the  deed,  it  was  found  to  be  a  con- 
veyance of  tbe  whole  advowson,  although  R  S  was 
proved  to  have  possessed  only  tbe  fourth  part :  Held, 
no  variance.  Gully  v.  the  Bishop  rf  Eitter,  5  Law 
J.  aP.  178,  s.  c.  4Bing.  290. 

If  in  an  action  of  covenant  the  declaration  state 
that  the  deed  was  made  between  the  plaintiff  of  the 
first  part ;  J  C  of  the  second  part ;  and  A  B  of  the 
third ;  and  the  deed,  when  produced,  appear  on  the 
face  of  it  to  be  by  the  plaintiff,  as  trustee  of  J  C,  of 
tbe  first  part ;  G  C  of  tbe  second ;  and  A  B  of  the 
third  part;  and  the  deed  be  executed  by  G  C.  This 
is  a  fatal  variance,  although  the  breaches  assigned 
do  not  in  any  way  affect  the  party  who  is  intended 
to  be  described  as  of  the  second  part.  MayeUton  v. 
Lord  Palmertton,  2  C.  &  P.  474,  s.  c  1  M.  &  M.  6. 
[Abbott] 

Declaration  in  debt  for  rent  stated  a  demise  of  a 
messuage,  land,  and  premises,  with  the  appoite- 
nances.  The  proof  was  of  a  demise  of  a  messuage 
and  land,  together  with  tbe  furniture,  utensils,  and 
implements:  Held,  that  as  the  rent  issued  out  of 
the  real  property,  and  not  out  of  the  furniture,  it 
was  sufficient  for  the  plaintiff  to  allege  and  prove 
a  demise  of  the  real  property,  and,  therefore,  there 
was  no  variance.  Farewell  v.  Dickinson,  5  Law  J. 
K.B.  154,  s.  c.  6  B.  &  C.  251. 

In  an  action  of  covenant,  if  the  word  "  an  "  is 
written,  instead  of  ''one,"  and  the  name  "  Burl " 
instead  of  "  Burt,"  in  setting  out  the  deed,  these 
are  not  fatal  variances.  Nor  is  tbe  stating  a  lease 
to  be  for  twenty*one  years,  and  proving  it  to  be  fiw 
twenty-one  years  determinable,  at  the  option  of 
eitber  party,  at  tbe  end  of  seven  or  fourteen  years. 
If  tlie  defendant  alleges  a  seisin  in  fee  by  A,  and 
the  plaintiff  in  tbe  replication  traverse  that  plea,  he 
is  at  liberty  to  shew  that  A  had  only  ao  estate  for 
life,  and  need  not  reply  that  specially.  HiU  v. 
Sanders,  1  C.  &  P.  80.  [Gifford] 

A  declaration  stated  the  condition  of  a  replevin 
bond  to  be,  that  tbe  defendant  should  prosecute 
with  effect  his  action  against  the  plaintiff,  tor  taking 
and  unjustly  detaining  defendant  s  goods  and  chat- 
tels, in  the  said  condition  hereinafter  mentioned, 
and  should  make  return  thereof,  if  return  should  be 
adjudged,  and  should  indemnify  tbe  sheriff  and  his 
officers  for  replevying  the  said  goods  and  chattels ;  but 
tbe  condition  of  the  replevin  bond  was,  that  tbe  defen- 
dant should  prosecute  with  effect  his  action  against 
the  plaintiff,  for  taking  and  unjustly  detaining  the 
goods  and  chattels  of  the  defendant,  in  the  dweUing- 
house,  farm-lands,  and  premises  of  the  defendant, 
vis.  in  the  parlour  a  carpet,  &c.,  growing  crops  of 
com  in  a  field  called  S,  &c.,  and  should  make  retam 
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thereof,  if  return  should  be  adiad^d,  end  should 
indemnify  the  sheriff  and  his  officers  for  replevjing 
the  said  goods  and  chattels:  Held,  no  variance 
between  the  declaration  and  the  condition  of  the 
bond.  Glover  T.  CoUs,  1  Bing.  6,  s.  o.  7  B,  Mo.  251. 

A  landlord  distrained  the  effects  of  his  tenant, 
for  rent,  who  replevied  them  in  the  usual  manner, 
l^e  sheriff  took  the  usual  bonds  to  psoseoute  the 
replevin  suit  with  effect,  or  to  return  the  goods. 
The  tenant  failed  in  hia  suit,  but  did  not  return  the 
goods,  and  the  sureties  became  insolvent. 

The  landlord  brought  his  action  against  the 
sheriff,  for  taking  insufficient  pledges.  In  setting  out 
the  record  of  the  suit  in  the  count j  court,  the  names 
of  the  suitors,  before  whom  the  plaint  was  entered, 
were  called  A,  B,  end  C,  but,  on  producing  the  re- 
cord, it  appeared  that  their  names  were  D,K,  and  F. 

The  Court  held,  that  their  names  were  surplusage, 
and  might  be  rejected.  Draper  v.  Garratt,  t  Law 
J.  K.B.  f  19,  s.  0.  S  B.  &  C.  2,  s.c.  3  D.  &  R.  226. 

A  bail-bond  was  conditioned  for  the  appearance 
of  the  principal  **  before  our  Sovereign  Lord  the 
King,  at  W..  on  &c.,  to  answer  &o.,  and  also  to 
answer  the  plaintiff  according  to  the  custom  of  the 
King's  Court  of  Common  Bench."  In  an  action 
against  the  sureties,  the  declaration  atated  the  con* 
dition  to  be  for  the  debtor's  appearance  in  the  said 
Court,  *'  according  to  the  exigency  of  the  said  writ" : 
Held,  that  this  wss  no  variance.  Crofu  v.  Stoekley, 
6  Law  J.  C.P.  212,  s.  c.  5  Bing.  32,  s.  e.  2  M.  &  F. 
81,8.0.  2  C.&  P.  281. 

The  averment  of  a  record  of  a  ca.  ta.  returnable 
"  at  Westminster,"  is  not  supported  by  the  produc- 
tion of  the  record  of  a  ea.  ta.  returnable  *'  where- 
soever, ftc. "  BttffUy  T.  Pottinger,  6  Law  J.  K.B. 
112. 

Where,  in  ejectment  to  recover  premises  forfeited 
by  non-payment  of  rent,  there  was  a  variance 
between  the  amount  of  rent  stated  in  the  particulars 
of  the  demand  of  the  lessors  of  the  plaintiff,  and 
the  amount  proved  to  be  due  on  the  trial :  Held, 
that  such  vsriance  was  not  material.  Termy  v. 
Moody,  S  Law  J.  C.P.  122,  s.  c.  3  Bing.  3. 

If  a  declaration  profess  to  set  out  the  terms  of  a 
reservation  of  rent,  in  an  action  of  debt  for  the 
rent,  it  is  a  variance  to  omit  an  exemption  referring 
to  a  subsequent  proviso,  by  which  a  dedoction  is  to 
be  made  if  a  certain  event  happen,  although  that 
event  have  not  happened.  Vavatour  r.  Ormrod,  5 
Law  J.  K.B.  172,  s.  c.  6  B.  &  C.  430. 

In  an  |ction  for  not  accepting  a  lease  for  twenty- 
one  years,  according  to  agreement,  the  plaintiff,  in 
some  counts  of  his  declaration,  stated,  *'  that  he  was 
possessed  of  a  house  for  a  certain  term  of  years  to< 
expire  on  the  25th  of  December  1856,"  and  in 
others,  '*  that  he  was  entitled  to  the  term,  under  and 
by  virtue  of  e  certain  contract" ;  and  it  appeared  in 
evidence,  that  he  was  only  possessed  of  a  term  of 
twelve  years ;  and  he  failed  in  proving  that  he  was 
entitled  to  any  further  term  under  any  contract ; 
although  it  was  found  that  he  did  afterwards  obtain 
a  term  such  as  that  described  in  the  declaration : 
Held,  that  the  variance  was  fatal.  RoutMgt  v. 
Grant,  6  Law  J.  C.P.  166,  s.  e.  4  Bing.  653,  s.  c. 
1  M.  &  P.  717,  s.  c.  3  C.  &  P.  267. 

The  defendant  agreed,  in  writing,  "to  remain 
with  the  plaintiff's  wife  for  two  years,  for  the  pur- 
pose of  learning  the  business  of  a  dress-msker" : 


Held,  that  proof  of  this  sgreement  did  not  support 
an  allegation  in  the  declaration — that,  in  considera- 
tion that  the  plaintiff,  at  the  request  of  the  defen- 
dant, would  receive  her  into  his  service,  snd  cause 
her  to  be  taught  by  his  wife  the  business  of  a  dress- 
maker, she  agreed  to  remain  in  such  service  for  the 
space  of  two  years.  Leee  v.  Whitcomb,  6  Law  J. 
C.P.  213,  s.  0.  5  Bing.  34,  s.  c.  2  M.  &  P.  86. 

An  agreement  by  which  A  B  agrees  "  to  remain 
with  "CD  for  two  ^eara  from  the  date  of  it,  "  for 
the  purpose  of  learning"  a  particular  business,  will 
not  support  a  declaration  stating  the  consideration 
to  be,  that  C  D  would  '<  receive  "  A  B  "  into  his 
servioe,"-^S€itt6le,  alao,  that  such  an  agreement  is 
not  available,  on  the  grounds  of  there  being  no 
mutusli^,  and  no  consideration  appearing  on  the 
face  of  it  Leee  v.  IVhiteomh,  3  C.  &  P.  289.  [Park] 

An  allegation  of  a  judgment  of  non-performance 
of  certain  promises  and  undertakings,  is  not  sup- 
ported by  proof  of  a  judgment  upon  one  promise  and 
undertaking.  Edwards  v.  Lucas,  4  Law  J.  K.B.  265, 
s.  c.  5  B.  &  C.  339,  s.  0.  8  D.  &  R.  98. 

An  allegation  in  a  declaration,  that  one  of  the 
links  of  a  warranted  chain-cable  broke,  and  that 
in  consequence  the  chain -cable  and  anchor  were 
wholly  lost,  is  supported  by  proof  that,  a  link  of 
the  chain-cable  being  broken,  the  pilot,  for  the 
preservation  of  the  ship  and  crew,  slipped  the  cable, 
and  that  the  anchor  and  chain-cable  were  thereby 
lost;  and  that  under  the  warranty,  the  plaintiffs 
might  recover,  in  sddition  to  the  value  of  the  cable, 
the  value  of  the  lost  anchor  to  which  the  cable  was 
attached.  horradaUM  v.  Brunton,  8  Taunt  585, 
s.  c.  2  B.  Mo.  582. 

A  deolsration  that  the  plaintiff  had  lent  a  hone, 
was  holden  to  be  supported  by  proof  that  it  was  a 
mare.     Ware  v.  Juda,  2  C.  &  P.  351.  [Best] 

An  allegation  of  a  right  of  common  for  all  cattle, 
levant  and  eouchant,  is  substantiated  by  the  produc- 
tion of  evidence,  that  the  common  is  not  more  than 
sufficient  to  feed  the  cattle  for  a  short  time.  WiilU 
T.  Ward,  2  Chit.  297. 

Declaration  by  the  payee  against  the  maker  of  a 
promissory  note  to  the  order  of  the  payee  for  "  value 
received"  generally,  is  not  disproved  by  evidence 
of  a  note  payable  to  the  plaintiff 's  order  for*' vslue 
received  in  Mrs.  L's  estate."  Bond  v.  StookdaU,  7 
D.  6c  R.  140. 

In  an  action  on  a  bill  of  exchange,  the  declara- 
tion alleged  "  for  value  received  by  R  H ;"  but  the 
one  produced  was  "  for  value  roceived  "  generally : 
Held,  that  the  variance  was  iatal.  Highmere  v. 
Primrote,  2  Chit.  333. 

If,  in  an  action  for  slandering  the  plaintiff's  title 
to  leasehold  premises,  the  declaration  avers,  that  the 
plaintiff's  interest  in  the  said  premises,  for  all  the 
remainder  of  a  term  of  99  years  then  unexpired,  wss 
pot  up  to  sale,  but  that  by  means  of  tbessid  slander 
divers  persons,  who  were  desirous  of  purchasing, 
were  deterred  from  so  doing,  &c.,  snd  it  appears  in 
evidence,  thst  the  interest  actually  put  up  totals 
was  an  under-lease  for  22  years,  to  be  granted  by 
the  plaintiff  to  the  purchaser — the  variance  is  mate- 
rial. Millmau  v.  Pratt,  2  B.  &  C.  486,  s.  c.  3  D. 
&  R.  728. 

In  an  action  for  not  setting  out  tithes  of  hay,  an 
immemorial  custom  for  setting  out  such  tithe  was 
averred  to  exist  ■*  within  the  parish,  and  the  limits 
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bousds,  and  titbssblo  places  thsraof/'and  it  appear- 
ing in  evidence  that  one  township  of  the  parish  was 
covered  by  a  modus  for  hay  tithe  :  Held,  do  variance 
from  the  custom  alleged.  Piggott  ▼.  BayUy,  9  D.  & 
R.  If,  s.  c.  6  B.  &  C.  ]6,s.  cas  Piggott  v,  Sillitoe, 
5  Law  J.  KtB.  4f  • 

In  an  action  on  the  caie  for  negligendj  remoriog 
a  wall,  adjoining  a  wall  of  plaintiff's  cellar,  whereby 
the  roof  of  the  cellar  fell  in,  and  destroyed  a  quan- 
tity of  wine,  it  appeared  that  the  proximate  cause 
of  the  damage  was  occasioned  by  placing  a  qaantitv 
of  bricks  on  the  roof  of  the  cellar:  Held,  that  this 
was  no  variance,  and  need  not  be  set  ont  in  the  de- 
claration to  support  the  action.  King  v.  Williamton, 
1  D.  &  R.  N.P.C.S5.  [Abbott] 

If  a  declaration  against  a  coach -proprietor,  for 
negligently  driving,  whereby  &e.,  ststes  that  the  de- 
fendant's servant  negligently  drove,  conducted,  and 
numaged  the  coach,  it  is  not  supported  by  proof,  that 
there  was  only  negligence,  in  using  an  insufficient 
coach.  Mayor  v.  Humphriet,  1  C.  &  P.  251.  [Little- 
dele] 

In  an  action  on  the  case  for  taking  an  excessive 
distress,  the  premises  were  averred  to  be  in  the 
parish  of  St.  George  the  Martyr,  Bloomsbury,  and 
proved  to  be  in  the  parish  of  St.  George,  Bloomsbury : 
Held,  a  material  variance.  Harrit  r.  Cook,  8  Taunt. 
539,  s.  e.  3  B.  Mo.  587. 

In  ejectment,  the  premises  being  laid  to  be  in  the 
parish  of  St  Luke,  in  the  county  of  Middlesex, 
there  being  two  parishes  of  St.  Luke  in  that  county, 
the  one  St.  Luke,  Chelsea,  and  the  other  St.  Luke, 
Old  Street,  or  more  commonly  called  SL  Luke, 
Middlesex,  is  note  fatal  variance.  Doe  d,  Boyt  t. 
Carter,  1  Y.  &  J.  49i. 

Where,  in  case,  the  declaration  stated  that  plain- 
tiff delivered  a  trunk  to  the  defendant,  to  be  put  into 
a  coach  at  Chester  in  the  county  of  Chester,  to  wit, 
at  &c.,  and  safely  carried  to  Shrewsbury,  and  that 
through  the  defendant's  negligence  it  was  lost;  and 
it  appeared  in  evidence  that  the  trunk  was  delivered 
to  the  defendsnt  at  the  city  of  Chester,  which  is  a 
county  of  itself,  separate  from  the  county  of  Chester 
at  large,  but  within  its  ambit :  Held,  that  this  was 
not  a  materisl  variance ;  but  that  tbe  declaration 
was  supported  by  the  evidence,  as  no  evidence  was 
given  of  the  existence  of  any  other  place  called 
Chester.  Woodward  v.  Booth,  6  Lsw  J.  K.B.  115, 
s.  c.  7  B.  &  C.  SOI. 

In  a  declaration  against  a  coaoh-proprietor  fqic  an 
injury  to  a  passenger,  it  was  averred,  that  tbe  defen- 
dant was  the  owner  of  a  stage-coach  for  the  carriage 
and  conveyance  of  passengers  from  London  to 
Blackheath ;  that  the  plaintiff,  at  the  request  of  the 
defendant,  agreed  to  become  an  outside  psssenger  on 
the  said  coach,  to  be  carried  from  London  to  Black- 
heath,  and  that  the  defendant  agreed  to  receive  the 
plaintiff  as  such  outside  passenger.  The  proof  was, 
that  the  coach  was  licensed  to  run  from  Charing- 
Cross  to  Blackheath  ;  that  the  words  "  London  to 
BMckheath"  appeared  on  the  ooaoh-doors ;  and  that 
the  pisintiff  wss  taken  up  at  the  Elephant  and  Castle 
in  St*  George's  Fields:  Held, that  tne  evidence  was 
sufficient  to  support  the  sUegation,  and  that  this  was 
no  variance.  Ditcham  v.  Chiv%i,6  Law  J.  C.P.  176, 
s.  c.  4  Bing.  706,  s.  c.  1  M.  &  P.  755. 

A  declaration  for  trespsss  in  bresking  and  enter- 
ing the  plaintiff's  dwelUng-houae,  is  not  proved  by 


evidence  of  a  trespass  in  the  adjoining  yard,  and 
within  tbe  eurtilsge ;  although  the  place  in  question 
might  pass  in  a  grant  by  the  word  "  house,"  with- 
out any  sdditionsl  word  of  description,  and  without 
the  word  "  appurtenances."  Mvdhe  r.  Bail,  6  law 
J.  K.B.  Stb,  s.  0.  3  C.  &  P.  531. 

In  sn  action  for  killing  a  cow,  the  declaration 
stated,  that  tbe  defendant  struck  the  plsintiff's  cow 
divers  blows,  by  reason  whereof  she  died.  The 
evidence  proved,  that,  the  defendant  having  beaten 
the  plaintiff's  cow  unmercifully,  the  plaintiff,  in 
order  to  put  an  end  to  the  animsl's  sufferings,  put 
her  to  death  :  Held,  after  verdict,  that  the  evidence 
supported  the  declaratiott,  and  consequently,  there 
was  no  varianos.  Haneoek  v.  Seutkall,  4  D.  &  R.  fOf  • 

Where  a  count  stated  that  A  B  supplied  tbe  poor 
of  the  parish  of  W  with  provisions,  end  the  evidence 
wss,  that  he  supplied  the  poor  of  the  parish  of  W 
snd  other  parishes  in  the  work -house:  Held,  first, 
that  it  wu  no  variance,  the  proof  bring  larger  than 
the  allegation.  Secondly,  that,  the  o^eetion  as  to 
a  variance  between  the  idlegation  of  a  supply  of  the 
poor  and  a  proof  of  a  supply  of  the  poor  in  the 
work-house,  not  being  tsken  at  Nisi  Prius,  could  not 
be  afterwards  available.  Weti  v.  Andrewt,  1  B.  & 
C.  77. 

The  plaintiff  having  commenced  an  action  against 
the  detendant,  it  was  amed  in  writing  that  he 
should  discontinue  it,  and  the  defendant  engaged  to 
pa^  the  legal  costs  incurred  by  the  plaintiff  in  the 
suit,  as  between  party  and  party.  In  an  action  to 
recover  the  amount  of  such  costs  after  taxation,  it 
was  averred  in  the  declaration,  that  the  plaintiff  had 
diaoontinued  the  action  :  Held,  that  such  sTeimeat 
could  not  be  supported  without  proof  of  a  rule  to 
discontinue.  Fantkawe  t.  Heard,  6  Law  J.  CJP. 
59,  s.  c.  1  M.  &  P.  191. 

(£)  In  Criminal  Cases. 

[See  Pebjurt.] 

Proof  that  a  party  stole  two  dead  turkiee,  does  not 
support  an  indictment  for  stealing  two  turkiee*  Ra 
V.  HttUoway,  1  C.  &  P*  If  8.  [Hullock] 

Ewdenee  that  a  brass  fomsce  was  stolen  in  the 
county  of  A,  does  not  support  an  indictment  for 
stealing  **  a  brass  furnace"  in  the  county  of  B  and 
bringing  it  into  the  shire  of  A.  Re*  v.  HaUeway, 
1  C.  &  P.  1X7.  [Hullock] 

The  prisoner  was  indicted  for  manslaoghter — ^the 
indictment  stated  that  the  prisoner  did  eamtpel  and 
force  A  B  and  C  D,  who  were  working  st^  certain 
windlass,  to  leave  the  8ame,and  by  such  compulaioo 
and  force  the  said  A  B  and  C  D  were  obliged  to 
desist,  by  means  whereof  a  basket  fell  on  the  head 
of  A  B  and  killed  him.  The  eyidence  was,  that 
A  B  was  working  with  the  prisoner  and  C  D,  when 
the  priaoner  left  his  work,  and  A  B  and  C  D  not 
being  sufficient  to  hold  the  windlass,  let  go»  in  con- 
sequence of  which  the  basket  foil  on  the  deceased : 
Held,  that  the  evidence  did  not  support  tbe  indict- 
ment, inasmuch  as  the  words  did  compel  amd  forte, 
must  be  construed  to  mean  an  entire  force.  Rex 
T.  Lloyd,  1  C.  &  P.  30X.  [Garrow] 

An  indictment  for  manslaoghter  described  the 
decessed,  who  was  a  Peer  of  Ireland,  aa  "  H  S, 
Baron  M  of  C,  in  the  county  of  R,  in  that  part  of 
the  United  Kingdom  called  Ireland."  It  was  proved 
that  H  was  his  christian  name,  S  his  family 
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and  BtroB  M  Bto,  bis  title :  Held,  bo  TariiBee,  aad 
that  the  Court  was  not  bousd  to  constrae  H  S  to  be 
ooe  cbristisB  name.  Rex  r.  BrinkUtt,  3  C.  &  P. 
[Vaagban] 

Wbere  an  indietmest  for  pexjuiy  professed  to  set 
Ottt  in  proper  terms  an  inrormation  before  magis- 
trates, for  an  offence  committed  by  a  brewer,  under 
tbe  4  Geo*  4,  c.  51,  a.  20 ;  and  charged  tbe  per- 
jury to  be  committed  on  the  hearing  of  the  informa« 
tion,  and  the  information  given  in  oTidence  did  not 
state  the  fact  of  the  person  charged  being  a  brewer ; 
this  was  held  to  be  a  variance.  And  that  it  could 
not  be  cored  by  giving  in  evidence  the  conviction 
which  bad  passed  on  that  information,  and  which 
conviction  supplied  the  defect  in  the  information.— 
That  the  evidence  was  inadmissible  for  such  a 
purpose.  Rex  v.  Leigh,  6  Law  J.  K.B.  3S7,  s.  c.  S 
M.  &  R.  119. 

An  indictment  for  a  conspiracy  stated,  that  an 
issue  was  joined  at  the  general  $emon$  of  our  Lord 
the  King,  holden  for  the  county  of  6,  before  his 
Majesty's  justices  of  the  court  of  great  aessions : 
Held,  that  it  was  not  supported  by  shewing  that 
aoch  an  issue  was  joined  at  the  great  sessions  of 
that  county ;  and  if  it  be  laid  that  the  issue  was 
joined  in  an  ejectment,  in  which  "  John  Doe,  on 
the  demise  of  W  R  and  D  T,  was  the  plaintiff;" 
and  it  appears  that  John  Doe  was  plaintiff  on  the 
joint  demise,  and  also  on  two  several  demises  of  the 
same  lessors :  this  will  be  a  fatal  variance.  Rex  v. 
Thomat,  1  C.  &  P.  472.  [Park] 
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(A)  Vendor. 
(a)  Rights. 

The  assignees  of  a  bankrupt,  who  sell  property 
considerably  under  its  value,  from  an  ignorance  of 
circumstances  of  which  tbe  vendee  was  cognisant, 
will  be  relieved.     Turner  v.  Harvey,  1  Jac.  169. 

The  vendor  of  goods  may  re-sell  them  if  the  pur- 
chaser refuse  to  accept  them ;  and,  if  any  loss  ac- 
crue to  him  on  sneh  re-sale,  he  may  recover  the 
amount  in  an  action  for  the  breach  of  contract 


Maclean  v.  Dunn,  6  Law  J.  C.P.  184,  s.  c.  4  Bing. 
722,  s.c.  1  M.  &P.  761. 

(6)  Duties  and  Liabilities, 

Upon  a  sale  of  a  copyhold  estate,  tbe  vendor  will 
be  compelled  to  surrender  it  in  person,  if  that  can 
be  conveniently  done.     Noel  y.  Westott,  6  Mad.  50. 

The  vendor  of  a  horse  who  rescinds  the  contract, 
is  liable  to  the  purchaser  for  the  keep  of  the  horse 
during  tbe  time  he  kept  it  from  the  day  of  the  con- 
tract    King  V.  Price,  2  Chit  416. 

It  seems  that  the  vendor  of  goods  should,  at  the 
time  of  making  the  contract  of  sale,  have  the  owner- 
ship in  the  thing  sold :  therefore,  if  a  man  sells 
goods  to  be  delivered  on  a  future  day,  and  neither 
has  the  goods  at  the  time,  nor  has  entered  into  any 
prior  contract  to  buy  them,  nor  has  any  reasonable 
expectation  of  receiving  them  by  consignment,  but 
means  to  go  into  tbe  market  and  buy  the  goods 
which  he  has  contracted  to  deliver,  he  cannot  main- 
tain an  action  for  damages  for  non-performance  of 
the  contract  Bryan  v.  Lewis,  1  R.  &  M.  S86.  . 
[Abbott] 

(c)  Lien, 

A  contract  was  entered  into  for  the  purchase  of 
an  estate,  and  part  of  the  agreement  was,  that  the 
purchase-money  should  be  secured  by  tbe  bond  of 
the  purchaser,  with  interest,  and  should  remain  so 
secured  during  the  life  of  the  vendor :  the  convey- 
ance was  executed,  and  the  purchaser  let  into  pos- 
session ;  the  conveysnce  stated  the  price  to  have 
been  paid,  and  a  receipt  for  it  was  indorsed  on  tbe 
deed  ;  but,  in  fact,  only  a  part  of  it  had  been  paid, 
and  a  bond  was  given  for  the  payment  of  the  residne 
within  twelve  months  after  the  decease  of  the  ven- 
dor, with  interest  thereon  in  the  meantime :  Held, 
by  the  Lord  Chancellor,  (reversing  the  decree  of  tbe 
vice  Chancellor,  1  8.  &  S.  434.)  that  the  vendor 
had  a  lien  on  the  estate  for  the  amount  of  the  bond. 
Winter  v.  Anson,  6  Law  J.  Chanc.  7. 

On  the  sale  of  certain  premises,  a  deed  was  exe- 
cuted by  the  vendor,  vendee,  and  A,  B,  and  C,  who 
undertook  to  advance  a  portion  of  the  purchase-money, 
and  D,  £,  and  F,  who  became  sureties  for  tbe  resi- 
due. Part  of  the  sum  agreed  for,  was  paid  with  the 
money  advanced  by  A,  B,  and  C,  and  the  remainder 
was  discharged  by  bills  given  by  tbe  vendee,  on  a 
third  person,  which  being  dishonoured,  and  vendee 
becoming  insolvent,  it  was  agreed  among  the  par- 
ties, that  the  property  should  be  re-sold,  and  tbe 
proceeds  appropriated  to  pay  all  persons  having 
claims  in  respect  of  the  original  sale :  Held,  that  the 
vendor  had  no  lien  on  the  purchase-money  arising 
from  the  second  sale,  entitling  him  to  be  paid  there- 
out what  remained  due  to  him  on  the  firat  sale,  in 
preference  to  the  lenders  of  the  part  of  the  purchase- 
money  advanced  to  enable  the  original  vendee  to 
complete  bis  contract    Cood  v.  Pollard,  9  Price, 

KA.A. 

A  parW'  who,  having  lent  money  to  enable  a 
vendee  of  property  sold  to  pay  the  vendor  part  of 
the  conaideration  for  the  purchase,  a  bond  with 
sureties  being  executed  to  him  for  the  remainder, 
takes  a  security  for  re-payment  by  assignment  of 
the  snbject'matter,  with  the  privity  and  knowledge 
of  the  vendor,  the  whole  matter  being  recited  in  the 
originid  deed :  Held,  that  on  a  second  sale  by  the 
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Tendee,  to  mtisfy  &]!  demsods,  tbe  original  Tendor 
bad  not  snch  a  lien  on  tbe  purcbase-monej,  for 
wbat  remains  due  to  bim,  as  would  defeat,  or  as 
would  be  preferred  to,  tbat  of  a  mortgagee.  Ccod  y. 
Coed,  10  Price,  109. 

SetnbU,  Tbat  a  Tendor  by  retaining,  under  a  spe- 
cial agreement,  possession  of  tbe  title-deeds  of  the 
estate,  does  not  waive  or  exclude  bis  lien.  Wrefarde 
T.  Ltihem,  S  Law  J.  Cbanc.  173. 

If  a  Tendor  and  Tendee  coTenant  tbat  tbe  pur* 
cbase-monej  sball  be  repaid  witbin  two  yaars  after 
re-sale,  tbe  lien  of  tbe  vendor  is  discbarged.  Ex  parte 
William  Parkes,  1  G.  &  J.  2?8. 

An  agreement  between  vendor  and  Tendee  of  a 
cbattel,  tbat  the  former  may  resume  tbe  possession 
if  tbe  price  be  not  duly  paid,  is  a  personal  contract, 
not  binding  on  alienee,  or  personal  representatiTe 
of  Tendee.  Howe§  t.  Ball,  6  Law  J.  K.B.  106, 
s.  e.  7  B.  &  C.  481,  s.  c.  1  M.  &  R.  S88. 

(B)  PUBCHASBR. 

(tf)  Rights. 

A  purchaser  gives  tbe  vendor's  bsnlcers,  in  whose 
bands  tbe  title-deeds  of  tbe  estates  are,  an  under- 
taking to  giTO  them  bis  acceptance,  at  a  specified 
tine,  for  a  certain  sum  then  due  to  them  from  tbe 
Tendor,  after  tbe  period  specified ;  but  before  he  bas 
given  bis  acceptance,  be  has  notice  of  incumbrances 
on  tbe  estate :  Held,  tbat  as  against  tbe  incum- 
brancer, be  is  not  a  purchaser  for  a  Taluable  con- 
sideration without  notice.  Reid  t.  Taii,  1  Law  J. 
Cbanc.  6. 

A  purchases  from  B  a  sbsre  in  a  concern,  and 
giTes  for  it  a  price  which  be  understands  to  bs  four 
times  tbe  amount  of  tbe  yearly  profits,  but  which,  in 
consequence  of  a  mistake  made  by  B  in  tbe  estimate 
of  the  profits,  turns  out  to  be  more  than  tbat ;  tbe 
deed  of  assignment  purports  to  be  for  an  absolute 
■um  ;  there  is  STidence  tbat  B  ncTer  intended  to 
sell  for  less  than  tbat  absolute  sum,  and  no  eTidenoe 
to  tbe  contrary :  Held,  tbat  a  court  of  equity  will 
not  decree  tbe  sum,  which  A  alleges  be  bas  OTerpaid, 
to  be  refunded  to  him.  Stnmrt  t.  Stuart,  1  Law  J. 
Cbanc.  61. 

A  couToys  lands  to  trustees,  in  tmstlo  sell,  if  tbe 
unsatisfied  debts  of  a  partnenhip  in  which  be  bad 
been  concerned,  should  at  a  given  time  exceed 
40,000/. ;  tbe  trustees  sell  and  convey  to  tbe  pur- 
chaser, by  a  deed,  which  recites,  that  the  debts  of 
tbe  partnership  exceeded  tbe  specified  amount,  and 
tbat  A  bad  died  intestate  as  to  his  real  estates ;  and 
the  heir-at-law  of  A  joins  in  that  deed,  and  enters 
into  a  covenant  for  tbe  title  of  the  trustees,  a  cove- 
nsnt  against  all  acts  done  by  him  or  bis  father,  and 
a  covenant  for  further  assurance :  it  afterwards  ap- 
pears to  be  uncertain  whether  A  bad  not  devised 
bis  real  estate ;  and  tbe  purchaser  files  a  bill  to 
bftTe  protection  against,  or  remedy  of  the  alleged 
defect  in  bis  title,  which  this  discoTery  created  : 
Held,  first,  tbat  tbe  parobaserisnot  entitled  to  baTO 
an  account  taken  of  tbe  debts  of  tbe  partnership,  in 
order  to  establish  tbe  hct  of  their  hSTing,  at  tho 
time  named,  exceeded  tbe  specified  smount;  se- 
oondly,  tbat  he  is  not  entitled  to  bsTe  tbe  documents 
oonneoted  with  tbe  accounts  of  the  partnership  de- 
liTered  to  him;  or  deposited  for  ssfe  custody ;  and, 
Intly,  tbat  be  is  not  entitled  to  a  eorenaot,  either 


from  tbe  beir  or  from  any  other  person,  for  tbe  pro- 
duction of  these  books  and  papers.  HalUtt  t. 
MiddUUm,  1  Rubs.  943. 

Execntors  sell  by  auction,  in  nine  lots,  sondry 
bouses,  which  the  testator,  during  his  life,  held  by 
lease  under  tbe  Crown,  and  of  which  tbey,  aftar  bis 
death,  obtained  a  new  lease,  subject  to  one  entire 
rent  of  24Si. ;  the  printe4  particulars  mention  that 
tbe  sale  is  by  executors,  and  that  tbe  nine  lots  are 
all  held  under  one  lease,  and  at  one  entire  tcoerved 
rent :  Decreed,  upon  a  bill  filed  by  tbe  Tendon,  and 
an  answer,  submitting  to  perform  the  contract  upon 
an  indemnity  being  given, — tbat  tbe  purcbaaer  of 
one  lot,  with  respect  to  which  the  particulars  stated 
tbat  tbe  apportioned  rent  for  it  was  59L,  was  en- 
titled to  have  an  indemnity  from  tbe  execnton 
against  his  liability  for  tbe  whole  reserved  rest,  and 
tbe  breach  of  any  of  the  covenants  in  tbe  original 
lease.  In  such  a  case  tbe  defendant  is  entitled  to 
have  bis  costs,  up  to  and  including  the  bearing. 
Wett  T.  Wild,  S  Law  J.  Cbanc.  I.S. 

An  estate  sold  in  tbe  Master^  oflBce,  may  be  pnr- 
ebased  by  tbe  residuary  legatee,  tenant  for  life,  or 
rsTersioner.     Williams  t.  Attenbermigh,  1  Turn.  76. 

Where  a  purchaser  of  real  property  of  a  remain- 
der-man, baring  expended  money  in  disebaivie  of 
incumbrances  upon  tbe  whole  estate,  of  which  be 
bas  been  let  into  possession,  and  bad  considered 
himself  to  bsTe  purchased :  Held,  to  be  entitled  to 
such  a  lien  on  the  estate  as  a  court  of  equity  will 
protect,  by  enjoining  tbe  tenant  for  life  firoin  pro- 
ceeding against  him  by  ejectment,  until  tbe  equity 
of  tbe  case  shall  haTe  Men  determined  by  tbe  Court. 
Ludlow  T.  Grayall,  11  Price,  58. 

A  is  emploj^  for  some  time  by  Messn.  B  as 
(heir  attorney,  and  in  tbe  course  of  soch  eaplOT- 
ment  a  considerable  debt  becomes  due  to  bim ; 
Messrs.  B  contract  to  sell  an  estate  to  C,  who  pays 
to  tbem  a  part  of  the  purchase-money,  and  A  is  em- 
ployed in  preparing  the  contract  and  making  out 
tbe  title.  The  solicitor  of  C  prepares  the  draft  of 
tbe  oouTeyance,  which  is  sent  to  A,  and  approved  by 
bim,  on  behalf  of  Messrs.  B,  and  the  engrossmeat 
is  afterwards  executed  by  Messrs.  B,  and  delivered 
by  tbem  to  A,  for  tbe  purpose  of  being  banded  over 
to  C  on  payment  of  tbe  remainder  of  tbe  jnircbaae- 
money.  Before  this  is  done,  Messrs.  B  become 
bankrupts,  and  tbe  contract  is  rescinded:  Held, 
tbat  A  bas  no  lien  on  tbe  deeds  for  tbe  debt  due  to 
bim  from  Messrs.  B,  but  that  C  is  entitled  to  have 
the  deeds  delivered  to  him.  Ostnham  t.  EtdaiU,  9 
Y.  &  J.  493. 

A  purchases  an  estate  firom  B,  and  pays  part  of 
tbe  purchase-money;  it  is  afterwards  discovered 
that  B  bas  no  title  to  it,  or  interest  in  it,  except 
that, 'under  tbe  trusts  of  a  will,  be  is  to  have  a 
share  of  the  money  arising  horn  the  sale  of  it :  Held, 
tbat  a  court  of  equity  cannot  give  tbe  purcbaaer  any 
relief  beyond  directing  an  account  of  B's  share  of 
the  proceeds  of  tbe  estate.  Williams  t.  Hignatt,  6 
Law  J.  Cbanc.  It5. 

(6)  Duties  and  LitdnUtieu 

As  a  reneral  rule,  tbe  Tendee  is  not  bound  to  give 
the  vendor  information  as  to  the  value  of  tbe  pro- 
perty.    Tvmer  t.  Harvey,  1  Jac.  178. 

The  purebaser  of  an  estate  doTised  subject  to  the 
payment  of  tbe  testator's  dobis  and  legaeiM  in 
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gSMnl,  is  ttot  bound  to  look  to  tho  diioliuge  of 
uem.     Walker  t*  FUmtlead,  t  Ken,  57,  Chano. 

A  mortgagee  or  porebaser  from  tbe  executor  of 
tbe  personal  or  real  property  of  tbe  teatator,  baa  a 
rigbt  to  infer  tbat  the  exeoutor  ia,  in  the  mortgage 
or  aale^  acting  lairlj  in  the  ezeeotion  of  bis  duty, 
and  ia  not  bound  to  inquire  aa  to  the  debta  or  lege- 
eies.  But  if  tbe  nature  of  the  tranaaetion  afTorda 
intrinato  oridence  that  tbe  executor,  on  the  eale  or 
mortage,  ia  not  acting  in  the  execution  of  his  doty, 
aooh  mortgagee  or  purcbaaer,  being  considered  a 
party  to  the  breach  of  trust,  will  not  hold  the  pro- 
perty discharged  from  tbe  payment  of  debta  and 
legacies.     Wathxnt  r.  Chttk,  t  S.  &  S.  199. 

A  teatatrix  having  directed  that  a  leaaebold 
abould  be  aold,  and  the  money  divided  among  five 
peraona,  tbe  administrator  alleging  that  he  had  be- 
eome  entitled  to  it  by  an  arrangement  with  the 
legateea,  assigned  it  orer  for  Tsluable  consideration  : 
Held,  that  at  his  death  it  remained  aasets  unad- 
ministered,  and  that  the  vendee  must  be  directed  to 
convey  it  to  tbe  administrator  iU  bmnt  iieit.  Cub* 
hidg§  T.  Boatwright,  1  Ross.  549. 

A  person  purchasing  landa  under  a  deoree,  is 
boonci  to  aee  that  the  directiona  of  the  decree  are 
observed.     CktleUmgh  v.  Sttrum,  S  Bligh,  181. 

A  purchaser  of  lands,  in  a  register  county,  is  not 
bound  to  search  tbe  register.  Search  of  tbe  regiater 
up  to  a  particular  date,  will  not  operate  as  notice  of 
incumbrances  registered  at  an  earlier  date.  Search 
of  a  regiater,  admitted  or  proved  generally,  fixes  a 
party  with  notice  of  all  tbe  contents  of  tbe  register. 
Hodgion  v.  Dean,  S Law  J.  Ch.  95,  s.  c. S  8.  &  S.  S21. 

On  a  bill  by  a  vendor  for  specific  performance, 
where  the  purchaser  bad,  in  1814,  entered  into  pes- 
iession  under  the  agreement,  and  pending  the  suit, 
continued  in  possession  until  18&3,  the  plaintiff,  in 
eonsequence  of  a  defect  in  the  title,  failing  in  faia 
attempt  to  compel  tbe  performance  of  tbe  contract, 
tbe  Conrt  refused  to  decree,  under  tbe  prayer  for 
general  relief,  an  account  of  rents  and  profits  against 
the  purchaser,  though  he  had  stated  by  his  answer 
tbat  he  was  willing  to  pav  a  fair  rent.  WiWaim  v. 
Shaw,  3  Russ.  178. 

By  an  agreement  entered  into  with  executors  for 
tbe  purchase  of  a  leasehold  public  house,  and  the 
good>will  and  lioracea  connected  with  it,  stock  in 
trade,  and  other  effects  opon  tbe  premises,  were  to  be 
taken  by  tbe  purchaser  at  a  valuation,  and  possession 
was  to  be  delivered  up  to  him  on  the  29th  of  Sep- 
tember I8f  1 ;  tbe  valuation  was  made,  but,  on  the 
99tb  of  September,  the  purchaser,  alleging  tbat  there 
was  a  defect  in  the  title  to  the  leasehold,  refoaed 
to  perform  bis  contract ;  the  execatora  filed  a  bill 
ibr  apecific  performance,  but  in  the  meantime  re* 
mained  in  possession  of  tbe  house  and  carried  on 
the  business  :  Held,  tbat,  though  tbe  executors  were 
entitled  to  a  decree  for  roeeific  performance,  and 
though  the  purchaser  had  done  wrong  in  refusing  to 
perform  tbe  contract,  he  could  not  be  made  anawer* 
able  for  tbe  trade  which  had  been  carried  on  in  the 
premiaes  aince  September  1691 : 

That  be  could  not  be  compelled  to  take  that  por- 
tion of  the  atock  in  trade  on  the  premises  at  the 
time  of  the  decree,  which  was  not  there  at  the  date 
of  the  agreement,  but  bad  been  substituted  for  such 
parts  of  tbe  old  stock,  as  bad  been  oonsomed  in  the 
usual  oourse  of  the  boaineas : 

Digest.  I8ft — I8f8. 


That  tbe  purehaasr  ought  to  beobiaiiged  with<imil^ 
taxes,  and  other  outgotnga,  paid  by  the  executora 
since  September  iBtl,  and  with  intmrest  on  tbe 
sums  so  paid  them : 

That  the  purchaser  was  not  entitled  to  any  occu- 
pation-rent, or  other  allowance  for  the.  bse  of  the 
house  and  furniture  by  the  executors  during  the 
period  that  elapaed  after  the  S9th  of  September 
18S1.     Dakin  v.  Cope,  2  RuSs.  170. 

(C)  Sale. 
(a)  Partieulart  mui  Conditumt* 

Vague  and  indefinite  words  in  particulars  of  aalo 
ought  to  be  considered  by  a  purchaser  merely  as  a 
ground  of  inquiry ;  and  their  inaccuracy  does  not 
form  a  sufficient  objection  to  a  suit  for  specific  per- 
formance. 

A  piece  of  land ,  imperfeotly  watered ,  was  desoribed 
in  the  particular  as  uncommonly  rich  water  meadow : 
Held,  that  this  wa^  not  such  a  misrepresentstion  as 
would  avoid  tbe  aale.  Seott  v.  Honion,  5  JLaw  J. 
Chanc.  67,  a.  c.  1  Sim.  IS. 

The  particulars  of  sale  at  a  public  auction  described 
two  bouses  as  Nos.  S  and  4,  and  stated,  that  the 
taxes  of  No.  3  were  paid  by  the  tenant  The  houses 
ought  to  have  been  described  aa  Nos.  9  and  3,  but 
the  names  of  the  oocupiera  were  correct;  and  it 
should  have  been  stated  that  the  taxes  of  No.  3  were 
farmed  by  the  landlord.  The  houses,  Nos.  S  and  4, 
were  of  tbe  same  rate :  but  No.  4  was  in  the  best 
state  of  repair:  Held,  that  these  misdescriptions 
were  not  cured  by  a  eondition,  which  provided,  that 
if  any  error  or  mis-statement  should  be  fotmd  in  tbe 

S articular,  it  should  not  vitiate  the  sale.     Leaeh  v. 
iullett,  3  C.  &  P.  115.  [Best] 

(6)  BidfOngt. 

Where  a  colliery  ia  the  subjeot  of  sale,  the  rules, 
which  regulate  tbe  practice  of  opening  biddinga  upon 
the  aale  of  landed  eatates,  do  not  apply ;  hence,  upon 
an  offer  to  give  10,000i.  for  a  colliery,  aold  for  8850/., 
a  motion  for  that  purpose  was  refused.  WHUanu  V4 
Attenborough,  1  Law  J.  Chanc.  136,  s.  cl  Turn.  70, 

It  is  irregular  to  move  to  confirm  the  Master*s 
report  of  tbe  purchase,  afber  and  pending  a  motion 
to  open  the  biddings. 

On  a  motion  for  opening  tbe  biddings  on  five  lots, 
and  tbat  these  lots  may  be  aold  in  one  lot,  an  ad  vaoee 
of  .50/.  on  400/.,  which  was  the  sum  total  of  tbe  prices 
for  which  they  were  sold,  is  not  suffieient. 

Sembte — Where  a  purobaser  haa  bou^t  aevSral 
lots,  if  tbe  biddings  are  opened  on  the  prior  lota, 
he  ought  not  to  be  held  to  his  purobases  of  the  sub- 
sequent lots. 

The  biddings  will  not  be  opened  on  tbe  applies* 
tion  of  a  person,  who,  in  making  the  application,  is 
tbe  agent  of  a  person  who  was  present  at  tbe  sale. 
Price  V.  PrUe,  1  Law  J.  Chanc.  184,  a.  o.  1 S.  &  8. 
386. 

Where,  on  a  sale,  the  vendee  has  only  obtained  his 
report  to  be  aflkmed  niti,  service  of  a  notice  ofmotion 
to  open  bidding,  suspends  its  being  absolute.  Van^ 
tittart  V.  Collier,  2  S.  &  S.  608. 

The  consent  of  the  owner  of  property,  sold  under 
a  decree,  is  necessary  to  n  motion  to  annuLa.bid« 
ding.     Rex  v.  BriekdaU,  8  Price,  630. 

Incumbnnoen  will  be  allowed  to  bid  at  the  aale 
of  tbe  premises  charged  ;  but  tho  sale  must  not  be 
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vodar  th«ir  direetimi.  Ex  portv  Slack,  1  Law  J. 
Chsoo.  70. 

It  is  sot  an  anivenal  rule  that  biddings  abaU  sot 
Be  opened  in  ikrour  of  parties  present  at  the  sale. 
JVUliamt  ▼.  Attinboreugh,  1  Law  J.  Cbanc.  138,  s.  o. 
1  Tnrn.  76. 

Biddings  will  be  opened  at  tbe  instance  of  a  per- 
son present  at  the  sale,  if  he  offers  an  advance.  Tyn' 
daU  T.  WaTT$,  1  Jac  5S5. 

Biddings  opened  on  the  application  of  a  person 
who  was  present  at  the  sale,  though  the  aavance 
offered  was  lesi  than  5  per  cent,  on  the  price.  L«- 
fTOUYn  Ldro^,  t  Russ.  606. 

The  additional  bidding  of  500<.  on  the  sum  of 
8950i.  is  a  sufficient  advance  to  induce  tlie  Court  to 
order  biddings  under  a  sale  before  tlie  Master,  di- 
rected by  a  decree,  to  be  re-opened.  Pearson  r, 
ColUtt,  15  Price,  213,  s.  c.  M'Clel.  89. 

Where  an  advance  of  350/.  upon  53002.  is  made, 
biddings  will  not  be  opened  although  at  the  suit  of 
a  creditor.     Garsiotia  v.  Edwardt,  1  S.  &  S.  20. 

(c)  Wher$  complete. 

Though  an  estate,  at  law,  passes  by  a  conveyance 
espressing  that  the  purchase-mone^  is  paid,  con- 
trary to  the  fact, — ^yet,  in  equity,  it  does  not  pass 
until  actual  payment.  Wintor  v.  Aneout  1  S.  &  S. 
445. 

The  risk  of  accident  to  goods  must  be  with  the 
buyer,  if  the  right  of  property  has  passed  to  him, 
though  the  poasession  be  with  the  selleV. 

Tbe  right  of  property  remaina  in  tbe  seller  so  long 
as  any  act  remains  to  be  done  as  between  him  and 
the  buyer. 

Accordingly — wheie  a  stack  of  bay  was  sold,  and 
by  agreement  was  to  remain  on  the  premises  of  the 
buyer  until  a  given  day ;  and  was  not  to  be  cut  by 
the  seller  until  he  paid  for  it;  and  before  tbe  day  of 
payment  arrived  it  was  accidentally  burned  :  Held, 
that  the  loaa  muat  fall  on  the  buyer ;  the  right  of 
property  being  complete  in  him,  though  the  poases- 
sion remained  in  the  aeller,  no  act  remaining  to  be 
done  by  the  latter.  Tarling  v.  Boxttfr,  5  Law  J. 
K.B.  164,  s.  c.  6  B.  &  C.  360. 

The  risk  of  accident  to  goods  must  remain  in  the 
seller  until  the  right  of  property  passes  to  the  buyer. 

In  ordinary  casea,  the  seller  has  the  right  of  lien 
until  payment ;  and  unless  he  do  some  act  to  shew 
that  he  means  to  divest  himself  of  the  property,  the 
right  in  the  property  is  concurrent  with  the  lien. 

The  property  remains  in  the  seller  ao  long  as  any 
•et  ramains  to  be  done  by  htm  to  di/sat  it. 

Thesefore,  where  a  contract  waa  made  for  the  sale 
of  all  the  goods  at  a  particular  place,  at  so  much  per 
too,  to  be  paid  for  at  a  certain  day,  and  before  the 
goods  had  been  weighed  an  accident  happened  to 
them— it  was  held,  th'atthe  risk  lay  upon  the  aeller ; 
and  that,  although  a  partial  delivery  had  taken  place, 
that  partial  delivery  could  not  uter  the  liability, 
because  the  setter  had  still  the  right  of  lien.  Sim- 
mmu  T.  S^fi,  5  Law  J.  K.B.  10,  a.  c.  5  B.  &  C.  857. 

(d)  Whan  void,  or  set  aside. 

On  a  sale  of  a  reversionarv  interest,  with  the  usual 
condition,  that  no  error  of  description  &c.  should 
vitiate  the  sale,  but  a  compensation  be  allowed ;  the 
reversion  was  described  as  absolute,  on  tlie  death  of 
a  person  aged  nzty-six.    In  fact,  the  person  was 


only  sixty-four,  and  the  reversion  was  not  ahsoliKte, 
as  the  property  would  be  divided  if  be  left  more 
children  than  one:  Held,  that  the  sale*w&s  void, 
and  that  the  offer  of  a  compenaation  would  not  sup- 
port it :  but  if  it  had  been  a  mere  difference  of  the 
age,  sembU,  that  it  would  have  been' otherwise*  Sher* 
voood  V.  Rolrins,  3  C.  &  P.  339.  [Tenterden] 

A  party,  who  haa  covenanted  to  remove  and. pay 
off  an  incumbrance,  on  premises  which  are  aubjeot 
to  a  trust  for  sale,  will  not  be  allowed  to  raise  an 
objection  to  tbe  sale  of  tbe  property,  on  the  ground 
of  the  eziatence  of  that  incumbrance.  Roberts  v. 
Baton,  3  Law  J.  Chano.  113. 

Inadequacy  of  price  is  no  ground  for  setting  aside 
a  private  sale.  Headen  v.  Rosker,  1  M*Clel.  &  Y.89. 

It  is  no  objection  to  a  aale  in  court,  in  execution 
of  a  will,  that  there  are  infants  interested  under  the 
win,  who  csnnot  join  in  the  conveyance.  PoweU  v. 
PoweU,  6  Mad.  53. 

A  purchase  under  a  decree  is  void  if  the  diiections 
of  the  decree  are  not  observed. 

Lands  in  strict  settlement,  with  a  power  to  grant 
leases,  being  subject  to  prior  incumbrances,  are,  by 
a  decree  in  a  suit  instituted  by  the  incumbrancers, 
directed  to  be  sold,  subject  to  tbe  cbargea  prior  to 
the  deed  of  settlement.  Pending  the  suit,  the  tenant 
for  life  under  the  aettlement  grants  leases  not 
authorised  by  the  power,  and  raises  money  upon 
annuities  for  bis  lire,  which  he  charges  upon  the 
lands,  and  they  are  aold  aubject  to  those  charges. 

Held,  (reveruDg  tbe  decree  of  the  Court  below,) 
on  a  suit  by  the  remainder-man  in  tail,  that  the  aale 
subject  to  charges  not  warranted  by  the  decree  is 
void.     Colelough  v.  Sterum,  3  Bligh,  181. 

A  transactipn  of  sale,  made  upon  a  false  or  mis- 
taken consideration,  between  parties  in  the  relation 
of  brothers  in  law,  the  vendor  being  an  heir  succeed- 
ing to  the  estate  aold,  and  the  purdiaser  executor  of 
the  will  of  the  vendor's  father  ^  and  where  the  party 
selling  is  under  circumstances  of  great  pecuniary 
embarrassment  and  distress,  will  not  be  impeached 
if  fairly  made :  but  if  the  consideration  ibr  the  pur- 
chase was  the  balance  of  an  account,  which  appears 
to  be  erroneous,  the  whole  transaction  most  he  so 
far  investigated  as  to  correct  the  accounta.  M'NeiU 
V.  CuhUl,  9  Bligh,  328. 

Agreement  between  vendor  and  purchaser,  of  a 
copyhold  estate,  in  which  they  covenant  for  diem- 
selves  and  their  representativea  to  fulfil  the  contract, 
and  to  refer  the  question  of  value.  One  of  the  parties 
dying,  the  representativea  cannot  annul  tbe  decision 
of  the  referee,  by  shewing  an  error  in  his  estimate, 
or  compel  the  acceptance  of  the  penalty,  under  which 
the  agreement  was  secured,  in  satisfaction  of  iheix 
breach  of  contract.  BelehUr  v.  ReynoUis,  2  Ken. 
87,  Cbanc. 

A  man,  possessed  of  the  lease  of  a  public-house 
which  he  kept,  employed  a  broker  to  sell  it  for  l^im, 
and  instructed  him  as  to  the  amount  of  spirits,  porter, 
&c.  which  were  consumed  in  the  house.  The  lease 
was  bought  on  those  representations.  It  turned  out 
that  the  quantity  of  spirits  and  porter  sold  in  the  house, 
was  much  less  than  that  represented  by  the  broker. 
The  jury  were  directed  to  consider,  whether  the  re- 
presentation was  false  and  fraudulent ;  and  they 
found  a  verdict  for  the  purchaser.  The  Court  would 
not  disturb  that  verdict,  on  the  suggestion  that  the 
purchaser  had  the  meana  of  ascertaining  whether  the 
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repreMntation  was  true  or  not.  DoUU  v.  SteveiUt  3 
Law  J.  K,B.  89,  a.  o.  S  B.  &  C.  623,  8.  o.  5  D.  & 
R.  490. 

On  tfae  sale  of  an  estate  by  auction,  tbe  name  of 
the  owner  did  not  appear  in  the  particulars  or  con- 
ditions of  sale,  and  tfae  agreement  signed  by  the 
purchaser  did  not  mention  the  owner's  name,  and 
was  not  signed  either  by  him  or  the  auctiooeer: 
wtmbU,  that  the  seller  canuot  maintain  an  action  for 
tbe  non-completion  of  tbe  contract.  Wh$tlUr  t. 
Collier,  1  M.  &  M.  ISS.  [Tenterden] 

Where  certain  articles  were  pat  up  to  sale  by  auc- 
tion, at  which  the  vendee  and  bis  friend  were  the 
only  bidders,  as  the  rest  of  the  compaoy  were  de- 
terred from  bidding  by  the  Toodee's  statisg  to  them, 
that  he  had  a  claim  against  those  articles,  and  that  he 
hsd  been  ill-used  by  tbe  late  owner :  Held,  under 
such  a  sale,  that  the  yendee  did  not  acquire  any  pro- 
perty. FulUr  ▼.  Abrahanu,  6  B.  Mo.  916,  s.  o.  d  B. 
&B.  116. 

A  person  authorized  bis  senrant  to  sell  sixty  sheep 
for  ready  money.  The  servant  sold  them  to  a  man, 
who  gave  bim  a  cheque  on  a  banker,  telling  him, 
that  it  was  as  good  as  ready  cash.  The  cheque,  when 
presented  on  the  next  day  but  one,  was  not  paid. 
On  tfae  day  after  tbe  sale,  the  property  of  tbe  ven- 
dee, together  with  the  sheep,  were  taken  in  execution 
by  tbe  sheriff*  The  original  owner  of  the  sheep  con- 
trived to  gain  possession  of  them,  and  the  sheriff 
brought  an  action  to  recover  the  value,  and  obtained 
a veraict.  TheCourt  held,  that  theqoestion,  whether 
tbe  vendee  ever  intended  to  pay  for  the  sheep,  or 
whether  the  whole  transaction  was  not  a  fraud, 
ought  to  have  been  left  to  the  iory ;  for  in  the  latter 
case  no  property  passed,  and  the  owner  had  a  right 
to  retake  them  even  from  the  possession  of  the  sheriff. 
Earl  rf  Bristol  v.  Wilsmors,  1  Law  J.  K.B.  179,  s.  c. 
1  B.  &  C.  514,  s.  0.  t  D.  &  R.  755. 

(#)  Rt'iale* 

One  of  tbe  conditions  of  sale  was,  that  if,  at  the 
time  of  sale,  the  purchaser  did  not  comply  with  the 
conditions,  the  vendor  might  declare. bis  purchase 
void,  and  might  thereupon  put  up  the  property  ania 
at  the  bidding  immediately  before  the  bidding  of  the 
defaulting  purchaser ;  the  premises  were  knocked 
down  at  the  price  of  16,800/.  to  a  purchaser  who 
made  defiiult ;  his  purchase  was  declared  void,  and 
they  were  again  put  up  at  16,750/.,  the  bidding  next 
to  his ;  but  that  bidder  and  others  having  refosed 
to  abide  by  their  former  offers,  the  property  wss  put 
np  at  19,200f.  and  sold  for  15,400<.  to  the  same 
person  who  bad  before  offered  16,750/.— 5mi6(c,  that 
tbe  vendors,  after  declaring  the  first  purchase  void, 
could  not  at  that  sale  pot  up  the  premises  at  less 
than  16,750/.    Roberts  v.  Bcsoii,  3  Law  J.  Chanc 

lis. 

If,  at  the  re-ssle  of  an  estate,  the  person  who 
opened  the  biddings  is  outbid,  he  is  discharged. 
Williamt  v.  Attenborough,  1  Turn.  77. 

Where  there  are  two  lots,  they  will  be  ordered  to 
be  re-sold  in  one,  if  the  advance  offered  on  the 
smaller  lot  is  not  sufficient  to  authorize  the  opening 
of  the  biddings  for  that  lot  separately.  Brookjield  v. 
BradUy,  1  S.  &  S.  S/5. 

A  purchased  for  B,  but  without  authority,  an  es- 
tate sold  under  a  decree.    B  died  without  adopting 


the  purchase.  The  order  nin  was  nevertheless  ob- 
tained :  The  Court  refused  to  order  B's  executors  to 
pay  the  purchase-money;  and, on  tbe  heir dedinior 
the  purchase,  discharged  the  order  niii,  and  direoted 
a  re-sale.    Lord  v.  Lord,  1  Sim.  505. 

(D)  Pdrchase-Money  and  Interest. 

The  vendee  will  be  ordered,  on  motion-  before 
answer,  to  pay  the  purchase-money  into  court,  where 
he  has  taken  possession  without  tbe  privity  or  con- 
sent of  tfae  vendor.    Blaekbum  v.  Stnee,  6  Mad.  69. 

But  a  purchaser  who  is  not  in  possession  and  has 
not  accepted  the  title,  will  not  be  ordered  to  par  his 
purchase-money  into  court.  Atwn.  1  Law  J.  Chano. 
177. 

If  the  executors  of  a  purchaser  under  a  decree, 
refuse  to  pay  the  purchase-money,  they  cannot  be 
compelled  to  pay  it,  unless  a  suit  be  instituted  by 
tbe  heir.     Lord  v.  Lord,  1  Sim.  503. 

Where  by  a  contract  for  the  purchase  of  sn  estate, 
a  deposit  is  paid,  and  a  day  is  fixed  for  tbe  oouplet* 
ing  of  tbe  purchase,  but  it  afterwards  turns  oat  that 
the  purchase  cannot  be  completed  by  that  day,  and 
the  vendor  continues  in  possession  of  the  estate  after 
it,  the  vendor  will  not  be  made  to  pay  the  deposit 
into  court,  if  the  delay  is  occasioned  by  the  oondvct 
of  Uie  purchaser.  Wynne  v.  Griffith,  1  Law  J.  Chanc 
110,  s.  c.  1  S.  &  S.  147. 

Money  paid  in  h^  purchasers  of  mortgage  pro- 
perty, cannot  be  paid  to  tbe  mortgagee  under  any 
circumstances,  until  he  has  actually  executed  a 
proper  conveyance  to  tbe  vendee.  Rex  v.  iidoti,  11 
Price,  660. 

Where  an  estate  has  been  sold  under  the  direction 
of  the  Court,  and  the  purchasers  have  paid  the  money 
into  oourt,  no  part  of  tbe  purchase-money  will  be 
ordered  without  the  consent  of  tbe  purchasers  to  be 
paid,  even  in  the  discharge  of  incumbrances  affecting 
the  estate,  till  conveyances  to  them  have  been  exe- 
cuted, although  the  delay  in  executing  the  convey- 
ances should  have  arisen  from  their  own  negligence. 
Beven  v.  Beven,  1  Law  J.  Chanc.  159. 

When  a  purchaser  pays  into  court  part  of  his  pur- 
chase-money, and  it  is  invested  in  stock,  tbe  vendor 
sustains  tbe  loss,  and  enjoys  the  benefit  of  subsequent 
variations  in  the  price  of  the  foods.  Hibfferwou  v. 
Fielding,  «  S.  &  S.  571 :  8.  P.  Getl  v.  Watton,  3 
Law  J.  Chanc.  199,  s.  o.  9  S.  &  S.  402. 

Where  a  power  authorises  trustees  to  give  receipts 
for  the  puTohase-money  of  land  directed  to  be  dis- 
posed of,  and  such  produce  to  be  expended  in  tbe 
purchase  of  other  lands,  to  be  settled  in  tbe  same 
manner  as  tbe  lands  sold ;  a  vendee  having  paid  the 
purchase- money  bond  fide  to  tfae  trustees,  and  the 
parties  having  given  dieir  receipts  to  the  vendee, 
csnnot  be  affected  by  any  misapplication  of  the 
money  by  tbe  trustees.  Roper  v.  Halifax,  8  Taunt. 
846. 

Where  a  testator,  being,  at  the  time  of  his  death, 
a  trader  subject  to  the  bankrupt  laws,  charges  bis 
legacies  on  his  lands,  a  purchaser  from  the  heir  or 
devisee  is  bound  to  see  to  tbe  application  of  his  pur- 
chase-money in  payment  of  the  legacies.  Home  v. 
Home,  4  Law  J.  Chanc.  5f ,  s.  c. «  S.  &  S.  448. 

A  vendor  shall  not  have  interest,  except  from  the 
time  of  8  good  title  shewn.  Monk  v.  Hutkkuon,  5 
Law  J.  Chanc.  165,  s.  c.  1  Sim.  f80. 

By  an  agreement  for  the  porohaso  of  an  estate,  the 
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title  is  to  be  ooai|>l0(ed  tnd  possMsion  giv0D  to  tlie 
purchaier  on  the  11th  of  October  I8f  1 ;  in  a  euit 
inttitated  by  the  vendor  to  compel  •  specific  per- 
formance,  the  Master  reports,  that  a  good  title  was 
not  shewn  till  the  15th  of  January  1827 :  Held,  that 
the  purchaser  is  to  pay  interest  on  bis  porchase- 
money,  and  to  have  an  account  of  the  rents  and 
profits,  not  from  the  time  mentioned  in  the  agree- 
ment, but  only  from  the  time  when,  according  to 
the  Master's  report,  a  good  title  was  shewn.  Jom/u 
r.  Mudd,  6  Law  J.  Chaoc.  27. 

Where  it  is  provided  by  condition  of  sale,  that 
interest  idiall  be  paid  from  a  specified  day,  if  the 
purchase  is  not  then  completed,  the  porobaser  cam- 
not  relieye  himself  from  payment  of  interest  by  as* 
sertine  that  the  delay  in  completing  the  contract  was 
caused  by  the  render ;  but  where  there  is  no  speci- 
fied stipi^ation,  it  is  otherwise.  EidaiU  ▼.  Steph§ntm, 
1  S.  &  S.  122. 

A  purchaser  will  be  chaiged  with  interest  on  his 
pnrclMse-Boney,  only  from  the  time  when,  with 
reasonable  diligence  on  his  part,  the  conveyance 
Ukight  hare  been  completed. 

Thoogh  a  porchaser  has  the  benefit  of  the  incress- 
ed  Tslne  of  ornamental  timber,  by  reasdn  of  its 
growth  during  the  years  that  have  intervened  be- 
tween his  agreement  and  the  time  from  which  he  is 
considered  as  in  poraession  of  the  land,  he  will  not, 
in  respect  of  that  benefit,  be  charged  with  interest 
OD  any  part  of  the  pni«hase*money.  Baekm  v.  Wood, 
1  Law  J.  Chano.  254. 

A  purchaser,  who  has  taken  possession  under  the 
contract,  keeps  always  (except  on  four  dajrs),  during 
a  delay  of  nine  months  spent  in  investigating  the 
title,  a  balance  at  his  banker's  exceeding  14,O00i., 
the  amount  of  the  purchase-money,  and  gives  notice 
to  the  vendors  that  it  is  ready,  and  that  he  will  in- 
vest it  as  they  please :  Held,  that  he  is  not  oharge- 
able  with  interest  on  to  much  of  the  purchase  as  is 
equal  to  the  excess  of  his  average  balances  at  his 
banker's  during  these  nine  months,  over  his  average 
balances  for  the  preceding  three  years,  but  that  he 
is  chsigeable  with  interest  on  the  residue  of  it. 
Wmtor  V.  B/adri,  4  Law  J.  Chanc  61,  a.  o.  2  &  & 
8.395. 

The  amount  of  deterioration  of  an  estste  pending 
asuitfior  speci6o  performance,  having  been  aseer^ 
tained  by  an  issue,  the  purchaser  was  allowed  it  out 
of  his  porobase-money,  which  he  had  paid  into 
court  under  an  order,  with  interest  from  the  time 
when  he  paid  in  his  money.  Ferguion  v*  Tadwuin, 
Ruck  v.  Tadman,  1  Sim.  530. 

By  conditions  of  ssle,  the  pnrobsse-BAOoey  was  to 
carry  interest,  a  deposit  of  20i.  per  cent,  was  to  be 
uaid,  and  the  auction-duty  was  to  be  borne  equslly 
by  tbe  parebaser  and  the  vendor ;  the  purchaser  paid 
only  the  amount  of  the  deposit,  and  out  of  it  the 
auctioneer  paid  the  whole  of  the  auction-duty :  Held, 
that  the  portion  of  the  deposit,  applied  in  discharge 
of  tbe  purchaser's  moiety  of  the  auction-duty,  was 
to  be  considered  as  an  unpaid  part  of  tbe  purohase- 
aumey,  and  that  the  vendor  waa  entitled  to  intesest 
en  it.     Townthond  v.  Townnhond,  2  Russ.  SOS. 

It  had  been  agreed,  that  after  tbe  expiration  of  a 
certain  credit,  interest  upon  the  price  of  ^ds  sold 
should  be  paid  :  The  Court,  after  a  verdict  for  the 
plaintiff,  (upon  a  declaration  containing  the  indebi- 
tHasoeiuiti  Ibr  goods  wMp  and  ialersst»)  giving  him 


interest,  refused  to  set  aside  the  vsidiel,  or  to  redoes 
the  damages.  HarrUon,  v.  AlUn,  2  Law  J.  C.P.  97, 
s.  c.  2  Bing.  4,  s.  c.  9  B.  Mo.  28. 

(E)  Title. 

A  vendor  is  bound  to  use  all  reasonable  diligeoce 
to  make  a  good  title;  nor  will  the  Court  without  the 
consent  of  tbe  percbsser,  excuse  the  vendor  fktMn 
making  a  good  title,  on  the  terms  of  discharging  the 
pnrehaser  from  bis  contract.  Hawkim  v.  Skewm,  1 
Law  J.  Chanc.  148. 

Where  an  agreement  for  the  sale  of  leasehold  pro- 
perty is  silent  in  specifying  the  terms,  on  the  part 
of  the  vendor,  thst  he  intends  to  sell  his  interest  only 
in  the  residue  of  the  term,  and  that  he  will  not  war- 
rant  his  lessor's  title,  it  is  ineembenton  him  to  shew, 
to  the  saiis&ction  of  the  purchaser,  that  his  lessor, 
or  the  original  grantor  of  tbe  teia.  was  entitled  Is 
grant  thelease :  therefore,  if  he  fails  in  sobstantiating 
Uiat,  he  cannot  compel  the  vendee  to  oonaplete  the 
porobase.     Pttrvis  v.  Rtnftr,  9  Price,  488. 

A  purchaser,  who  has  paid  a  deposit  under  a  prior 
engagement,  and  taken  posssssion,  contiaots  to  psy 
the  residue  of  the  purchsse-money  on  a  day  eectsin, 
upon  the  vendor  making  a  good  tide  to  the  preouass ; 
or,  odierwise,  if  such  title  shall  not  be  eomplets, 
upon  the  vendor's  executing  a  bond  to  oonplete  tbe 
title,  aBd  to  convey  the  estate  as  soott  as  the  same 
ean  be  completed :  Held,  that  tbe  vendor  is  beond 
to  shew  that  he  can  make  a  good  title,  and  that  the 
purchaaer  is  not  to  rely  asersly  on  his  bond,  CImrko 
y.  Fsiur,  6  Law  J.  Chanc.  17. 

A  purchaaer  under  the  decree  of  the  Court,  is 
never  let  iatoposMSsion  till  be  hssspproved  the  title. 

A  pnrehaser  under  a  decree,  who  takea  posMs 
sion  without  the  order  of  the  Court,  by  an  arnnge- 
raent  with  the  solicitor  in  the  suit,  sceepts  the  title. 
WUdtn  V.  Andrewt,  4  Law  J.  Chanc.  208. 

Conaent  to  accept  a  title  given  under  tbe  influenee 
of  representations  made  on  the  part  of  the  vendor, 
which  turn  out  to  be  inaccurate,  will  not  bind  a 
purchaser. 

If  a  purchaser,  entitled  by  his  sgreement  to  pos- 
session, exercises  acts  of  ownership,  under  the  per- 
suasion that  the  title  ia  perfect,  and  that  nothing 
will  intervene  to  prevent  the  oompletion  of  tlM 
agreement,  he  ia  not  thereby  precluded  from  having 
a  reference  on  the  question  or  title,  aa  to  objectiene 
not  appearing  on  any  abstract  delivered  to  bun  prior 
to  the  exercise  of  the  acta  of  ownerahip.  Johtiu  v« 
CUughion,  2  Law  J.  Cbaac.  113. 

A  purobaser,  who  under  the  agreement  took  pos- 
session in  1814,  admits  by  his  anawer,  that  in  that 
year  an  abstract  of  title  waa  delivered  to  him,  and 
approved  by  bis  counsel :  Hsld.  that  he  has  a  right 
to  a  reference  of  the  title  to  the  Master,  thoogh  he 
has  all  along  continued  in  possession,  and  never 
taken  any  objection  to  tbe  title*  Boskail  v.  Jmdam, 
3  Law  J.  Cbanc  100. 

A  pnrehaser,  by  taking  poasessioa  of  property  and 
acting  as  the  owner  of  it,  does  not  waive  obfeotioB 
to  tbe  title,  when  tbe  centrset,  under  vriiioh  soch 
possession  is  tsken,  proceeds  on  the  soppOHtioii  thst 
he  is  to  have  possession,  sad  provides,  at  tbe  same 
time,  that  a  title  ahall  be  made  to  the  pn^Mi^. 

The  vendor  of  a  share  in  a  partnerabip,  ia  a  biU 
filed  for  apeeific  performance  of  tbe  oontraet  of  sals, 
^barged,  as  a  gnraad  for  insistsag  that  ail  obfeatasai 
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to  tlie  tit]«  bad  been  waived,  tbat  tbe  purcbaBer  bad 
iDismanaged  tbe  trade :  tbe  vendor,  not  being  able 
to  make  a  title  to  certain  lands  and  bereditaments, 
wbicb  formed  an  eaaential  part  of  tbe  property  witb 
wbicb  tbe  partnerabip  was  carried  on,€Ould  notbave 
a  decree  for  specific  performance;  and  be  tben  asked 
to  bave  an  inquiry  as  to  tbe  compensation  wbicb  be 
migbt  be  entitled  to  in  respect  of  the  injury  done 
to  tbe  property  by  tbe  pnrcbaaer,  wbile  acting  as 
owner :  Held,  tbat,  upon  a  bill  so  framed,  tbe  vendor 
was  not  entitled  to  nave  compensation  for  any  loss 
alleged  to  bare  been  sustained  in  consequence  of  the 
conduct  of  tbe  defendant.  Stevent  v.  Gupjpy,  6  Law 
J.  Cbanc.  164. 

A  vendee,  who  has  purchased  from  an  beir-al- 
law,  who  claims  upon  tbe  supposition  tbat  bis  an- 
cestor's will  was  void,  is  entitled  to  bave  tbe  will 
prodooed,  Sttwws  v.  Guppy,  4  Law  J.  Cbanc*  59, 
fl.  c<  «  S.  &  S.  439. 

A  purchases  of  B  a  close  of  land,  parcel  of  a 
larger  estate,  and  takes  a  conveyance  of  it,  with  a 
covenant  for  further  sssnrance,  biat  without  the  de- 
livery of  any  title  deeds,  or  any  covenant  for  tbeir 
production  ;  afterwards,  A  contracts  to  sell  the  close 
to  a  third  person :  Held,  tbat  A  has  an  eqni^  to 
compel  B  to  produce  tbe  title  deeds. 

Quart — Whether,  under  tbe  covenant  for  further 
assurance,  a  purchaser,  who  takes  a  convevance 
without  a  covenant  for  the  production  of  title  deeds, 
can  afterwards  call  upon  tbe  vendor  to  execute  such 
a  deed  of  covensni.  Fair  ▼.  Ayres,  4  Law  J.  Cbanc. 
l66,8.o.2S.  &S.5S3. 

Action  by  vendee,  against  vendor  of  a  lease,  for 
the  deposit:  Held,  that  tbe  vendor  was  not  bound 
to  produce  bis  lessor's  title,  without  an  express 
agreement  to  tbat  effect.  Giorge  v«  Pritchard,  1  R. 
&.M.  417.  [Abbott] 

A  plaintiff,  who  has  not  established  his  title,  hai 
a  right  to  tbe  production  of  documents  in  tbe  de- 
fendant's custody,  by  wbicb  be  alleges  tbat  bis  tide 
will  be  established.  Afoonf  ▼.  Btmaki,  1  Law  J. 
Cbanc.  183. 

A  purchaser,  who  agrees  not  to  require  an  abstract 
of  title,  has  nevertheless  a  right  to  inspect  tbe  deeds 
which  constitute  the  vendor's  title.  Harding  v. 
,  4  Law  J.  Cbanc.  215. 

Purchaser  not  compelled  to  take  a  doubtful  title. 
Pric0  ▼.  Slrang4,  6  Mad.  169. 

A  purchaser  is  not  bound  to  accept  a  title  depend* 
ing  upon  a  recovery  suffered  by  a  tenant  in  tail  of 
lands,  the  reversion  of  which  had  vested  in  the 
crown  by  attainder  of  the  reversioner.  BImh  v.  Clqn* 
morrit,  3  Bligh,  62. 

A  trustee  under  a  will,  who  takes  a  trust  clothed 
wiih  an  interest,  contracts  to  sell  lands  of  the  tes- 
tator, in  order  to  pay  off  charges.  In  a  suit  for  the 
admiuistration  of  the  testator's  estate,  to  which  the 
purchaser  is  not  a  par^,  an  order  is  made,  with 
his  consent,  referring  it  to  the  Master  to  inquire 
whether  a  good  title  can  be  made  to  the  premisea 
Bold.  Tbe  Master  reports,  tbat  a  good  title  can  be 
made ;  but  tbe  purchaser  objects  to  tlie  title,  on  the 
ground  tbat  all  that  can  be  given  him  is  an  equitable 
estate,  because  two  commissions  of  bankrupt  bad 
been  issued  against  the  trustee,  under  which,  though 
they  had  not  been  proceeded  in,  any  future  aasig- 
Doea  would  have  tbe  legal  estate :  Held,  that  such  a 
piirehaaer  is  not  to  be  considered  as  a  purchaser 


under  the  decree  of  the  Court,  and  will  not  be  com- 
pelled to  take  an  equitable  title.  Cunn  v.  Ctmn,  1 
Law  J.  Cbanc.  219,  s.  c.  1  S.  £(  S.  28o. 

Tbe  inability  to  make  a  good  title  to  one  lot.  does 
sot  authorize  tbe  vendee's  refusing  to  complete  his 
purchase  as  to  the  other,  provided  a  legal  title  can 
be  shewn.    lAwin  r.  Guutt  1  Rnss.  325. 

An  act  of  bankruptcy,  committed  by  the  vendor, 
though  no  commission  of  bankrupt  issue,  is  a  valid 
objection  to  tbe  title.  FotUr  v.  Gould,  3  Law  J* 
Cbanc.  200. 

A,  tbe  wife  of  a  bankrupt,  her  husband  being 
abroad,  without  the  consent  of  her  husband,  or  a  legal 
ratification  by  herself,  conveys  to  trustees  under  bis 
sequestration,  lands  of  which  she  was  seised  to  her 
and  her  heirs.  Upon  a  sale  of  these  lands  by  public 
roupt  tbe  vendor  undertakes  to  execute  a  valid  irre- 
deemable disposition.  Upon  a  suit  by  tbe  vendor 
to  enforce  the  payment  of  the  purchase-money,  and 
a  proceeding  for  suspension  by  the  vendee :  Held, 
on  appeal,  reversing  tbe  judgment  below,  that  it  is 
not  sucb  a  titlo  as  a  purchaser  is  bound  to  accept. 
Dick  V.  Dotutld,  1  Bligb,  NJS.  655. 

A  contract  for  tbe.  purchase  of  a  farm,  described 
it  as  containing  "  349  acres  or  thereabouts,  be  the 
same  more  or  less ;"  and  stipulated  that  tbe  premises 
should  be  taken  at  tbe  quantity  above  stated,  whether 
more  or  less :  in  fact,  the  farm  consisted  of  only 
349  customary  acres,  which  were  less  than  tbe  same 
number  of  statute  acres  by  about  100  acres  or  op- 
wards.  On  a  bill  being  filed  for  specific  perform- 
ance, tbe  porchsser,  admitting  that  he  had  been  for 
several  months  in  possession  of  the  property,  and 
had  exercised  acts  of  ownership  over  it,  on  the  faith 
that  a  good  title  to  349  acres  would  be  shewn,  in- 
sisted, that,  in  the  contract,  "  acres"  meant  statute 
seres,  snd  that  he  was  not  bound  to  perform  the 
contract,  unless  349  statute  acres  were  conveyed 
to  him  :  Held,  that  in  such  a  case,  arefisrence  of 
title  would  not  be  directed  on  motion. 

SembU—ThB  stipulation,  that  the  premises  should 
he  taken  at  tbe  quantity  before  stated,  be  tbe  samo 
more  or  less,  would  not  cover  so  large  a  deficiency 
as  existed  here.    Portman  v.  Mill,  2  Ross.  570. 

An  entail  in  the  prohibitory  clause  provided  tbat 
it  should  not  be  lawful  to  sell,  alienate,  or  put  away 
the  lands,  &c ;  nor  to  alter  the  course  of  succession ; 
nor  to  contract  debtSt  he. ;  nor  to  do  or  commit  any 
fact  or  deed,  civil  or  criminal,  whereby  the  lands, 
&0.  might  be  adjudged,  evieteid,  or  foifeited,  &c. ; 
nor  to  permit  the  estate  to  be  adjudged  or  affscted 
by  any  debts  or  deeds  contracted  or  comsaitted  by 
the  grantor  or  the  heirs  of  entail ; — it  contained  an 
irritant  clause  in  the  following  words :  "  All  which 
debts,  deedit  and  contractions,  are  hereby  declared 
null  and  void,  &c."  Tbe  resolutive  olauae  provided 
that  the  heir  in  possession,  if  be  should  not  redeem 
any  adjudication  which  might  be  led  against  the 
estate,  for  and  upon  tbe  debts  and  d«d<  of,  &c.  should 
forfeit,  &c : 

Held,  that  the  word  "  deeds "  in  tbe  irritsat 
clause,  does  not  apply  to  all  tbe  things  enumerated 
in  tbe  prohibitory  clause,  but  it  is  restricted  by  the 
context  to  such  deeds  as  are  of  a  nature  to  create  a 
debt  or  burden ;  that  it  refers  especially  to  the  debts 
and  deeds  previously  prohibited,  and  cannot  be  ex- 
tended to  the  probibitioo  against  selling. 

Upon  a  sale,  therefore,  by  the  heir  in  possession, 
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an  objection  to  the  title  hj  a  pnrcbaser,  on  the  ground 
that  the  irritant  claoae  Btrack  at  alienation,  was  held 
invalid.     Barclay  ▼.  Adamt  5  Bligb,  f75. 

Where  an  estate  is  sold  free  from  incumbrances, 
and,  upon  production  of  the  abstract  of  title,  it 
appears  tbi^  tbe  estate  is  subject  to  a  mortgage  or 
other  charge  or  incumbrance,  Uie  incumbrance  does 
not  afford  an  objection  to  the  title,  but  is  matter  of 
conve^'ance  only.  And  such  is  the  rule,  even  if  the 
amount  of  the  incumbrance  be  greater  than  tbe  por- 
chaae-monej.  Tinoniend  r.  Champtmown,  1  Y.  &  J. 
449. 

Contract  for  the  sale  of  the  borough,  lordahip,  and 
manor  of  H,  with  the  rights,  royalties,  members,  and 
appurtenances  ;  and  all  the  messuages,  lands,  tone* 
ments,  and  oiber  hereditaments,  and  their  rigbts, 
members,  and  appurtenances,  to  the  said  borough, 
lordship,  and  manor  belonging,  as  set  forth  and  de- 
scribed in  a  particular  referred  to  in  the  contract. 
Tbe  Tcndors  aerived  their  title  under  a  convejince 
in  1809,  by  the  general  description  of  the  borough, 
lordship,  and  manor  of  H,  with  all  and  singular  the 
rights,  members,  and  appurtenances  thereunto  be- 
longing or  appertaining,  with  a  reference  to  preced- 
ing deeds,  containing  the  same  description,  through 
which  the  title  was  traced,  in  the  same  general 
manner,  to  1744.  The  purchaser  objected  that  tbe 
identity  of  the  seyerai  lands  mentioned  in  the  par- 
ticular, as  forming  part  of  the  manor,  was  not  made 
out,  and  it  appeared  that  some  of  them  had  been 
purchased  since  1744,  and,  therefore,  could  not  pass 
under  the  ancient  and  general  description.  Tbe 
renders  thereupon  produced  abstracts  of  the  title  to 
such  lands,  and  shewed  by  stewards'  books,  that 
the  lands,  ever  since  they  had  been  purchased,  had 
been  annexed  to  and  treated  as  part  of  the  manor; 
and  contended  that  they  passed  under  tbe  general 
words  "  appertaining  or  belonging,"  in  the  convey- 
ance of  1809.  To  obviate  the  difficulty,  they  also 
obtained  a  confirmation  of  that  conveyance,  with  a 
declaration  that  tbe  lands  in  question  were  intended 
to  be  passed  by  it,  under  the  general  words.  Ex- 
ceptions to  the  Master's  report  of  a  good  title  were 
overruled,  principally,  as  it  should  seem,  on  the 
ground  of  the  deed  of  confirmation ;  tbe  Court  de- 
claring, that  if  it  were  of  opinion  that  a  good  title 
could  be  made,  it  would  hesitate  to  decree  a  specific 
performance,  unless  that  deed  were  delivered  to  the 
purchaser. 

Where  a  deed,  dated  sixty  years  back,  contains  a 
recital  of  the  creation  of  a  mortgage  term,  and  a 
subsequent  assignment  of  it,  in  trust  to  attend  the 
inheritance,  and  tbe  term  is  not  subsequently  noticed 
in  the  title,  it  will  be  presumed  to  have  been  sur- 
rendered ;  and  it  is  no  objection  to  tbe  title,  that 
the  vendor  cannot  produce  the  deed  creating  the 
term,  nor  the  aasignment  of  it. 

It  seems  to  be  no  objection  to  a  title,  that  a  person, 
who,  sixty  years  back,  was  tbe  survivor  of  three 
trustees,  appointed  by  will  for  sale  of  an  estate,  did 
not  execute  a  conveyance,  purporting  to  be  made  by 
him  and  tbe  parties  beneficially  interested  ;  posses- 
sion having  gone  under  that  conveyance,  and  the 
estate  in  equity  being  converted  into  personalty. 
T^unutnd  v.  Champemoion,  1  Y.  &  J.  538. 

Upon  a  contract  for  a  sale  of  the  sublease,  the 
objection  to  tbe  title,  arising  from  the  possibility  of 
a  future  breach  of  the  covenant  by  tbe  repreaenta- 


tiye  of  tbe  original  lessee,  may  be  onrsd,  either  bj 
an  insurance,  in  tbe  name  of  that  representative,  for 
the  whole  residue  of  the  term  created  •by  the  sub- 
lease, or  by  making  that  representative  join  in  a 
covenant,  that  the  purchaser  shall  be  at  liberty  to 
insure  in  his  name,  and  to  deduct  the  annual  pre- 
mioma  out  of  the  rent  Mtmirmar  ▼•  WiUiamt,  1 
Law  J.  Chano.  151. 

In  a  suit  for  specific  performance,  where  the 
vendor  cannot  make  a  good  title,  when  the  cause 
comes  on  to  be  beard  on  Airther  directions,  tbe 
Court  will  not  allow  the  cause  to  stand  over,  in  order 
that  be  may  be  able  to  cure  the  defects  in  his  title. 

No  counsel  having  appeared  for  the  plaintiff  a€ 
the  hearing  on  further  directioiie,  and  the  bill  having 
been  dismissed,  a  petition  to  have  the  cause  sgaia 
heard  will  be  refused,  with  costs,  where  the  ground 
of  application  is,  that  the  counsel  were  instructed 
on  the  very  day  of  the  hearing,  and  that,  if  thej 
had  obtained  further  time  ftom  Uie  Court,  the  defect 
of  the  title  could  have  been  cured.  Batwell  v. 
Menrf/bm,  1  Law  J*  Chane.  160. 

If  the  vendor,  at  the  time  of  contracting  to  sell, 
has  no  title,  and  has  no  title  when  he  calls  upon  the 
purohaser  to  fulfil  one  of  the  terms  of  the  contract— 
SembU,  that  the  purchaser  may  abandon  the  pur- 
chase, and  demand  back  hia  deposit. 

A  deficiency  in  the  smalleet  portion  of  interest,  in 
the  aubject  of  sale,  either  as  to  quantity  or  doratiott, 
is,  at  law,  a  total  want  of  title. 

Accordingly — a  seller  contracted  to  grant  a  lease 
for  <1  years  at  a  premium,  part  of  which  was  to  be 
paid  on  a  given  day ;  and  on  uiat  day,  he  required  pay- 
ment, and  he  was  then,  on  the  other  hano,  required 
to  shew  his  title.  He  did  not  then  shew  it ;  wbem- 
upon  the  purchaser  abandoned  the  contract ;  and,  it 
turning  out  that  a  term  of  only  five  days  was  out- 
standing, of  which  tbe  seller  waa  not  aware, — ^it  was 
held,  that  the  purchaser  might  recover  back  his  de- 
posit ;  though  the  title  in  other  respects  was  good, 
and  though  the  seller  ooold,  no  doubt,  have  gotten 
in  the  five  daya  term.  Roper  v.  Combes,  5  Law  J. 
K.B.  993,  a.  c.  6  B.  &  C.  34. 

It  aeema  that  a  contract  to  sell,  implies  a  promise 
that  the  aeller  has  title ;  and  if  it  turns  out  that  he 
has  not,  be  is  liable  in  damages  to  Che  purchaser,  not 
only  to  tbe  amount  of  his  expenses  actually  incurred, 
but  to  the  value  which  the  bargain  would  have  been 
to  him,  if  it  had  been  completed. 

But,  at  all  eventa,  a  peraon  who  haa  not  even  an 
equitable  interest,  but  who  contracts  to  sell,  in  the 
fair  expectation  that  be  will  be  able  to  do  so,  is  liable 
to  pay  tbe  value  which  tbe  bargain  would  have  been 
to  tbe  intended  purchaser.  Hopkins  v.  Gratebfock, 
h  Law  J.  K.B.  65,  a.  c.  6  B.  &  C.  dl,  s.  o.  9  D.  & 
R.  3«. 

Recitals  in  deeds  35  years  old,  are  not  evidence 
of  pedigree  againat  third  peraoos,  unless  supported 
by  extrinsic  evidence.  Fort  v.  Clarke,  1  Russ.  601. 

A  vendee  will  be  compelled  to  complete  hia  pur« 
chase  where  there  has  been  an  undisputed  posses* 
sion  for  sixty  years,  and  under  such  circumstances, 
the  loss  of  a  deed  recited  creates  no  reasonable  doubt 
aa  to  the  validity  of  the  title. 

The  recital  of  a  deed  ia  conatruotive  notice  of  its 
contenta.     Prou^  v.  Watts,  6  Mad.  59. 

A  reference  of  tbe  title  will  not  be  ordered  upon 
the  comisg  in  of  the  answer,  if  the  purchaser,  in  his 
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■ntwer,  objeeta  to  the  parfonnanoe  of  the  contract 
oo  tbe  ^oond  that  the  premiaes  are  subject  to  a  right 
of  foot-path,  and  that  the  vendor  represented  to  him 
that  no  aach  right  of  foot-path  existed.  Anon,  1 
Law  J.  Cbanc.  177. 

It  is  ansettleU,  whether  the  Master  has,  or  has 
not,  a  right  to  call  on  the  parties  to  g^ve  him,  npon 
a  qoeation  of  title,  the  opinion  of  a  conreyancer. 
FUnoer  ▼.  Walhtr,  1  Russ.  408. 

(F)  Actions. 

To  support  an  action  for  goods  bargained  and  sold, 
it  is  neoessaiy  that  there  should  haye  been  a  specific 
appropriation  to  tbe  buyer  of  the  particular  goode, 
and  that  appropriation  naye  been  expressly  or  im- 
pliedly assented  to  by  the  buyer. 

Thus,  A  having  a  patent  for  certain  spinning 
machinery,  received  an  order  from  B  to  have  some 
•pinning-frames  made  for  him.  A  employed  C  to 
make  the  mschinea  for  B,  and  informed  the  latter 
that  he  had  so  done.  After  the  macbinea  had  been 
completed,  A  ordered  them  to  be  altered.  They 
were  afterwards  completed  according  to  thia  new 
order,  and  packed  op  m  boxes  for  B,  and  C  informed 
B  that  they  were  ready,  but  he  refiised  to  accept 
them:  Held,  that  C  could  not  recoyer  the  price 
from  B  in  an  action  for  goods  bargained  and  sold, 
or  for  work  and  labour,  and  materials.  Aikintan  y. 
BtU,  6  Law  J.  K.B.  258,  s.  c.  8  B.  &  C.  277,  s.  c. 
2  M.  &  R.  292. 

As  a  trader,  by  keeping  goods,  supplied  to  him 
on  sale  or  return,  after  the  croditbaaexpired,  makes 
them  his  own,  the  price  of  them  may  be  recovered 
under  the  common  count  for  goods  sold  and  de- 
livered.    HarrUon  v.  Allen,  1  C.  &  P.  235.  [Park] 

If  one  order  a  certain  machine,  e.  g.  a  tbruhing- 
machine,  which,  when  sent  to  him,  turns  out  to  be 
unfit  for  use,  be  should  either  return  it  immediately, 
or  else  give  immediate  notice  to  the  vendor  to  fetch 
it  away ;  for,  if  he  keep  it  a  long  time  without 
doing  either,  he  will  be  taken  to  have  waived  all 
objectiona  to  its  goodness.  Caah  y.  Gilts,  3  C.  &  P. 
407.  [Park] 

If  a  person  purchases  an  article,  and  suffers  it  to 
remain  on  his  premises  for  two  months  without  ex* 
aminatioo,  and  then  finds  it  to  be  unfit  for  use,  he 
cannot,  after  that  length  of  time,  avail  himself  of  the 
objection  in  anawerto  an  action  for  the  price,  unless 
some  deceit  has  been  practised  with  regard  to  the 
article.  Perewal  v.  Blaht,  2  C.  &  P.  514w  [Abbott] 

If  the  vendor  of  goods  sold  at  a  specific  price, 
sends  goods  whioh  do  not  correspond  with  the 
sample,  be  is  not  entitled  to  recover  more  then  the 
actual  value  of  the  gooda.  Gtrmaint  v.  Barton,  3 
SUric.  32.  [Bayley] 

A  plaintiff  cannot  recover  for  goods  sold  which  he 
knows  are  to  be  applied  to  an  illegal  purpose,  though 
he  be  not  active  himself  in  their  being  so  applied, 
and  be  no  sharer  in  tbe  advantage  to  be  aerived 
therefrom.    Mutton  v.  Wry,  5  Law  J.  K.B.  220. 

One  who  has  an  interest  in  goods  at  the  time  of 
their  being  ordered,  is  liable  for  their  pajrment; 
though  the  vendor  may  not  know  of  bis  interest  at 
the  time,  nor  have  supplied  the  goods  upon  his  credit. 

And  an  inchoate  interest  at  the  time  is  sufficient. 
Therefore,  where  a  person  was  to  have  an  intereat 
in  goods,  if  they  arrived  safely,  and  in  good  con- 
dition, which  they  afterwards  did,  he  was  held  to 


be  liable  for  their  payment.     Melkuiih  v.  Pearton,  5 
Law  J.  K.B.  78. 

Where  a  brewer  delivers  beer  to  be  used  in  a 
particular  public  house,  be  cannot  make  any  person 
except  the  licensed  keeper  of  tbe  house  primariltf 
liable  for  it,  so  as  to  maintain  an  action  for  gooda 
sold  and  delivered  againat  him.  Meux  v.  Humphreitt, 
1  M.  &  M.  132.  [Tenterden] 

Where,  under  a  warranty,  plaintiff  delivered  a 
horse  to  the  defendant,  for  which  he  waa  to  be  paid 
partly  by  another  horse  belonging  to  tbe  defendant, 
and  partly  by  money  ;  and  the  defendant  delivered 
his  horse,  but  refused  to  pay  the  money,  on  the 
ground  that  the  plaintiff's  horse  was  unsound :  It 
was  holden,  that  the  money  might  be  recovered 
under  a  common  count  for  horses  sold  and  delivered ; 
though  the  plaintiff  had  failed  in  proving  the  agreo- 
ment,  as  stated  in  tbe  special  count.  Sheldon  v. 
Cox,  5  D.  &  R.  277,  a.  c  3  B.  &  C.  420. 

If  bills  of  exchange  be  g^venin  pajrment  of  goods, 
and  be  dishonoured,  the  vendor  may,  though  he. 
has  them  in  bis  possession,  recover  in  aasompsit  for 
foods  without  delivering  up  those  bills,  and  the 
defendant  muat  seek  relief  in  equity,  if  they  are 
not  forthcoming.  Hadtoen  v.  Mtnduabil,  2  C.& 
P.  20.  [Best] 

The  defendant,  being  indebted  to  the  plaintiff  for 
goods  sold,  gave  him  two  bills  of  exchange,  which 
the  plaintiff  indorsed,  and  paid  to  B  &  B.  These 
bills  having  been  dishonoured  by  the  defendant,  the 
plaintiff  sued  him  for  his  origin&l  demand  ;  and  ^t 
the  trial,  it  appeared,  that  when  the  action  was 
commenced,  the  bills  were  still  in  tbe  hands  of  the 
indorsees,  and  that,  about  a  fortnight  before  tbe 
trial,  the  plaintiff  bad  sent  a  clerk  to  them  for  the 
bills,  which  they  returned  to  him ;  but  it  did  not 
appear  that  any  money  passed :  Held,  that  the 
plaintiff  was  entitled  to  recover.  Burdtn  v.  Haltcn, 
6  Law  J.  C.P.  61,  s.  c.  4  Bing.  454,  s.  c.  1  M.  &  P. 
223. 

Receiving  a  commission  on  the  sale  of  goods, 
does  not  render  the  party  an  incompetent  witness, 
in  an  action  for  goooa  sold  and  delivered.  MurUy 
v.  Langriek,  1  C.  &  P.  216.  [Abbott] 

In  an  action  for  goods  sold  and  delivered,  the 
plaintiff  proved  the  poesession  of  the  goods  by  him- 
self, and  that  the  defendants  had  removed  them ;  it 
appeared  that  the  goods  consisted  of  spar  lying  on 
the  lands  of  A,  and  that  the  plaintiff  claiflMd  imder 
A,  by  a  written  agrreement,  not  produced:  Held, 
that  the  proof  of  the  tide  to  the  goods  was  insu  fficient, 
and  therefore  a  contract  between  the  parties  could 
not  be  implied.  Lte  v.  Shore,  1  Law  J.  K.B.  48, 
s.  c.  2  D.  &  R.  198,  s.  c.  1  B.  &  C.  94. 

In  an  action  for  an  engraver'a  bill,  the  Court  will 
not  compel  the  defendant  to  produce  the  cop|ier* 
plate  for  die  inspection  of  the  plaintiff.  Dellr, 
Toiler,  3  Law  J.  K.B.  225,  a.  c  6  D.  &  R.  388. 

Where  it  appeared  that  the  gooda  were  sent  to  be 
sold  on  commission,  and  it  waa  alleg^  in  a  apecial 
count,  that,  although  tbe  defendant  afterwards  had 
sokl  them,  he  had  not  accounted :  It  was  held,  that 
some  evidence  of  the  sale  was  necessary.  Elboum 
V.  Ufffohn,  1  C.  &  P.  572.  [Best] 

Where  a  purchaser  abandons  the  contract  by  re- 
quiring more  tide  than  he  ought,  or  more  than  he 
bargained  for,  tembie,  that  it  is  not  necessary  to 
tender  him  a  draft  conveyance  previously  to  bring- 
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ing  an  setion  against  bim  for  damages,  by  reason  of 
tbe  breaeb  of  his  contract.  Wilmot  v,  WUkiiuon,  5 
Law  J.  ICB.  196,  s.  c.  6  H.  &  C.  506. 

Where  a  pnrcbaser  has  giren  notice  of  bis  inten- 
tion  to  abandon  tbe  contract  by  reason  of  a  defect 
in  the  title,  he  may  maintain  an  action  against  the 
rendor  to  recorer  damages  for  breach  of  the  contract, 
although  his  deposit-money,  with  interest,  has 
been  paid  into  covrt ;  and  altboogb  he  had  been  let 
into  possession,  and  bad  not  tendered  any  conTey- 
ance  for  ezecntion  by  tbe  vendor.  Peanon  ▼.  UptM, 
6  Law  J.  K.B.  t85. 

In  an  action  to  recover  the  deposit  on  the  porohaae 
of  an  estate,  on  tiie  ground  of  a  defect  in  tbe  vendor's 
title,  specified  on  rescinding  tbe  contract,  no  objec- 
tion can  be  insisted  on  at  the  trial  which  was  not 
stated  as  a  reason  for  refusing  to  complete  the  con- 
tract, if  it  be  of  such  a  nature  that  it  might,  if  stated, 
have  been  removed.  Todd  v.  Hoggart,  1  M.  &  M. 
1S8.  [Tenterden] 

On  the  sale  of  an  estate  by  auction,  tbe  name  of 
tbe  owner  did  not  appear  in  the  partieulars  or  con* 
ditions  of  sale,  and  the  agreement  signed  by  tbe 
purchaser  did  not  mention  tbe  owners  name,  and 
was  not  signed  either  by  htm  or  the  auctioneer: 
aemble,  that  the  seller  cannot  maintain  an  action  for 
the  non-completion  of  the  contract.  Whrnitr  v. 
CollUr,  1  M.  8t  M.  ltd.  [Tenterden] 

Where  the  plaintiff,  having  agreed  by  parol  for 
the  purchase  of  an  interest  in  houses,  scld  tbe  bar- 
gain to  defendant  for  401.  and  the  premises  were 
subsequently  conveyed  to  his  nominee,  but  not  in 
trust  for  htm  :  Held,  that  m  count  upon  a  promise, 
in  consideration  of  plaintiff's  relinquishing  and  giv- 
ing up  the  bargain  to  defendant,  iMing  proved,  tbe 
action  was  msintainable,  although  ttiere  was  no 
legal  obligation  in  tbe  original  vendor  to  convey. 
Seaman  v.  Price,  1  R.  &  M.  195,  a.  c.  1 C.  &  P.  586, 
B.  c.  2  Btng.  457,  s.  c  10  B.  Mo.  94. 

A  vendee,  having  agreed  to  purchase  a  certain 
number  of  trees  for  a  specific  sum,  and  par  for  the 
same  according  to  tbe  condition  of  sale,  anerwards 
cut  down  and  carried  away  part  of  tbe  trees  without 
making  any  snob  payment,  and  refussd  to  discbarge 
the  debt  until  tbe  remainder  of  them  had  been  de- 
livered :  Held,  that  although  tho  executors  of  tbo 
vendor  had  failed  inostabliuiiitgaeoont  on  tbe  spe* 
eial  contract,  yet  they  migbt  recover  the  vahie  of 
tbe  trees  felled  by  the  vendee,  under  the  counts  for 
goods  sold  and  delivered,  as  the  defondant,  by  such 
taking,  had  disaArmed  the  entirety  of  the  oontraet. 
Bragg  V.  Cate,  6  B.  Mo.  114. 

An  averment  in  a  declaration,  that  the  defendant 
himet^  became  the  purchaer,  is  supported  by  proof, 
that  a  conveyance  was  executed  to  a  person  nomi- 
nated by  Uie  defendant.  Seaman  v.  Prhet  1  C.  Ik 
•P.  586.  pest] 

Tbe  aefendants,  in  the  month  of  September, 
undertook  to  deliver  tallow  to  the  plaintiff,  "in 
all  next  December,"  at  a  fixed  price  per  ewt»  In 
October  they  informed  him,  that  they  had  diaposed 
of  the  tallow,  and  therefore  could  not  perform  the 
contract :  Held,  that,  tallow  having  risen  in  price, 
the  plaintiff  was  entitled  to  recover  damages  accord- 
ing to  the  market-price  on  the  last  day  on  which 
the  contract  would  have  been  performed,  vis.  3l8t 
da^  of  December,  as  he  had  not  acquiesced  in  its 
being  rescimled  when  the  defendant  refosed  to  per« 


form  it.     Leigh  v.  Pof^rMii,  8  Taunt.  540,  s.  e.  S  B. 
Mo.  588. 

(G)  Practice. 

[See  ante,  £.] 

Where  under  a  decree  an  interest  was  sold,  tbe 
Court,  on  petition,  suffered  the  vendee  to  attend 
tbe  Master  for  the  purpose  of  msking  inquiries. 
Tooee^  v.  Burchell,  1  Jac.  159. 

It  IS  regular  for  a  purchaser  to  confirm  absolutely 
*the  report  finding  him  to  be  the  purchaser,  even 
after  he  has  received  notice  of  a  motion  for  opening 
the  biddings.  VantUtart  v.  James,  S  Law  J.  Chanc. 
S05. 

The  vendor  may  confirm  an  order  nisi  obtained 
by  the  purchaser,  if  the  latter  neglect  to  do  bow 
ChUUnpporth  v.  ChUiingworth,  5  Law  J.  Chanc.  147, 
s.  o.  1  Sim.  291. 

Upon  a  bill  filed  by  creditors,  whose  debts  are 
charged  upon  the  real  estate,  no  decree  for  the  sale 
of  the  real  estate  can  be  made,  unless  by  consent, 
vntil  tbe  Master  has  reported  that  the  personal 
estate  is  insuflBdent,  even  though  its  insufficiency 
should  be  admitted  by  the  executors.  OiMa  v.  Pvgh, 
5  Law  J.  Chanc.  194. 

The  Court  will  oompel  the  vendor  to  permit  a 
valuation,  where  there  is  a  contract  to  sell  at  a  valu- 
ation by  A  B  and  C,  and  the  time  of  valuation  is  ac- 
cording to  tbe  contract ;  but  tbe  defendant  cannot 
take  advantage  of  it,  if  he  improperly  occasions  de- 
lay.    Morse  v.  Merest,  6  Maa.  26. 

Old  buildings  which  have  been  pulled  down,  and 
which  are  incapable  of  repair,  are  to  be  valued  as 
old  materials  only,  on  estimating  tbe  value  of  lasting 
improvements.    Ri)binsen  v.  Ridley,  6  Mad.-  f . 

Upon  a  bill  by  the  vendor,  seeking  to  rescind  the 
sale  on  the  ground  of  fraud  and  oppression  in  the 
transaction,  and  error  in  tbe  accounts,  although  the 
prayer  to  rescind  the  sale  was  refused,  the  account 
was  opened  after  a  conaiderable  lapse  of  time. 
M*NeiU  V.  CahiU,  9  Bligh,  «28-9. 

Where  a  sum  of  money  (part  of  tiie  price  of  an 
estate)  is  set  apart  in  the  hands  of  the  trustees,  as  a 
security  to  tbe  purchaser  against  the  claims  of  judg- 
ment creditors  of  tbe  vendor,  who  have  a  genenl 
equitable  lien  on  the  estate  sold,  tbe  judgment  ere* 
ditors  most  be  parties  to  a  bill  which  seeks  to  havs 
this  money  disposed  of.  Anon.  1  Law  J.  Chanc.  i6. 

(H)  Costs. 

Interpretation  of  a  subsequent  correspondence, 
in  reference  to  the  original  contract — The  agreement 
is  not  impaired  or  altered  by  proposals  which  the 
purchaser  makes  subsequenUy,  with  a  view  to  an 
amicable  arrangement.  Such  proposals  may  have 
an  influence  on  costs.  Biuming  v.  Bnnnifi^,  1  Law 
J.  Chnno.  56. 

A  contract  being  entered  into  for  the  sale  of  cer- 
tain lands,  with  a  weir,  reservoirs,  and  tbe  privilege 
of  using  thewater  of  an  adjacent  river,  and  tbe  ten- 
dor  beiog  unable  to  make  a  good  title  to  all  the 
rights  in  their  full  extent,  which  he  had  agreed  to 
convey,  the  purchaser  gives  him  notice  that  he  will 
no  longer  be  bound  by  the  oontraet,  and  thereupon 
the  vendor  files  his  bill.  If,  at  tbe  bei&ring  of  the 
cause,  it  appears  that  the  vendor  could  not  make  a 
good  title,  either  then,  or  at  tbe  time  of  tbe  bill  filed, 
or  at  the  time  of  tbe  notice  given,  an  opportunity  of 
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meftdin^  bis  title  in  tlie  Master's  offlee  will  not  be 
given  bim,  but  bis  bill  will  be  dismissed  witb  costs. 
Wright  T.  Howard,  1  Law  J.  Cbanc.  94. 

Tr.  bowsTer,  tbe  porobaser  in  bis  answer,  besides 
insisting  on  tbe  want  of  title  in  tbe  vendor,  sets  up 
a  defence  tbst  be  was  seduced  into  tbe  contract  by 
frsnd  and  misrepresentatioD,  and  tbat  defence  is  not 
supported  by  eTidence,  be  will  be  loaded  witb  so 
mucb  of  the  expense  of  tbe  suit  as  was  occasioned 
bj  those  improper  allegations. 

If  the  derendant,  in  such  a  cause,  files  a  cross  bill 
to  have  the  agreements  cancelled,  not  relying  merely 
on  tbe  yendor's  want  of  title,  but  charging  bim  with 
fraud  and  misrepresentation  (which  charges  are  dis* 
proved) ;  though  the  agreements  will  be  decreed  to 
be  cancelled,  yet  no  costs  will  be  g^ven.  Wright  r. 
Howard,  1  Law  J.  Cbanc.  94,  s.  c.  1  S.  &  S.  190. 

A  purchaser  under  a  decree,  who  succeeds  on  ex* 
oeptions  to  tbe  Master's  report  approving  tbe  title, 
cannot  then  have  tbe  costs  of  the  reference  on  title ; 
but  must  obtain  tbe  report  in  his  favour,  and  then 
present  a  petition  to  be  discharged  from  bis  purchase 
and  to  have  his  costs.  Hyde  v.  Hyde,  3  Law  J. 
Cbanc.  150. 

Objections  to  a  title  being  taken  by  a  purchaser 
under  a  decree  of  the  Court,  tbe  Master  reports 
against  the  title,  no  person  having  appeared  to  sup- 
Dort  it  11)0  purchaser,  on  moving  to  be  discharged 
from  his  purchase,  cannot  have  costs  as  between 
solicitor  and  client  Anon,  S  Law  J.  Cbanc.  83, 
s.  0.  as  Beynolds  v.  Blake,  2  S.  &  S.  117. 

Where,  on  a  reference  of  title,  the  property  hav- 
ing been  sold  under  tbe  decree  of  the  Court,  tbe 
Master  reports  against  tbe  title,  tbe  purchaser  is 
entitled  to  his  costs,  even  when  there  is  no  fund 
standing  to  the  credit  of  the  cause.  Smithr.  Nehon, 
4  Law  J.  Chanc.  175,  s.  c.  3  S.  &  S.  557. 

A  purchaser  brought  into  court  upon  a  doubtful 
dtle,  ought  to  be  discharged  witb  costs.  Blotto  r. 
C/aiinwfTis,  3  Bligh,  69. 

One  of  the  tenns  of  sn  agreement  was,  that  Che 
contract  should  be  void  if  the  purchaser's  counsel 
should  be  of  opinion  that  a  marketable  title  could 
not  be  made  by  a  certain  time ;  the  counsel  being  of 
tbat  opinion,  a  bill  by  the  purchaser  for  a  specific 
performance,  with  a  compensation,  was  dismissed 
with  costs :  snd  sn  application,  afterwards  msde  by 
tbe  plaintiff,  that  his  deposit  mit;ht  be  set  off  against 
the  defendant's  costs,  and  the  surplus  (if  any)  paid 
to  him,  was  refused  witb  costs.  WiUiamt  v.  Edwardt, 
t  Sim.  78. 


VETERINARY  SURGEON. 

The  certificate  of  a  veterinary  surgeon  having  at- 
tended lectures  at  the  Veterinary  College,  and  signed 
by  tbe  professor  and  others,  cannot  be  received  in 
evidence,  inasmuch  as  it  does  not  come  from  any 
body  known  to  the  law. 

Although  an  usage,  that  a  veterinary  surgeon 
sbsll  charge  for  attendance  when  there  is  not  mucb 
medicine  required,  is  too  uncertain,  yet  if  diere  be 
m  general  custom  applicable  to  a  particular  profes- 
sion, parties  employing  an  individual  in  tbat  pro- 
fession are  supposed  to  deal  witb  bim  according  %o 
tbat  usage.    Sewelt  v.  Corp,  1  C.  &  P.  392.  [Best] 

Digest,  1829—1826. 


VENIRE. 

[See  Practice.] 

A  venire  issued  against  one  of  several  partners, 
who  is  abroad,  for  a  separate  debt,  cannot  be  served 
at  the  counting-house  of  tbe  partnership.  Petty  r» 
Smith,  tY.it  J.  \it. 

Where  tbe  plaintiff  elects  to  proceed  by  oentrs  and 
dittringat,  according  to  the  ancient  practice  of  this 
Court,  a  personal  service  of  tbe  vfiitrs  is  not  requi- 
site.    Ktmp  V.  Summer,  t  Y.  &  J.  405. 


VENUE. 

(A)  Wherb  laid. 

(B)  When  changed. 

(C)  When  not. 

(D)  Role  for  changing. 


(A)  Where  laid. 
[See  Arbitration.] 

The  venue  in  a  penal  action  for  non>residence 
must  be  laid  in  tbe  county  ia  which  the  living  lies. 
Whitehead  v.  Wynne,  9  Chit.  120. 

Tbe  plaintiff,  m  transitory  actions,  has  a  right  to 
elect  in  what  county  he  will  bring  his  action.  JTen- 
kint  V.  Hulton,  7  B.  Mo.  520. 

(B)  When  chanobd. 

Where  tbe  Vice  Chsncellor  directed  an  action  tb 
try  the  validity  of  a  commission  of  bankruptcy,  it 
being  sworn  by  the  defendent,  without  contradiction 
by  the  plaintiff  (tbe  bankrupt),  who  bad  laid  the 
venue  in  Mj  tbat,  previously  to  the  issuing  of  the 
commission,  the  plaintiff  resided  in  Y;  that  all  his 
dealings  bad  taken  place  in  Y,  and  its  vicinity ;  and 
that  the  defendant  s  witnesses  resided  there  :  and 
the  plaintiff  not  having  disclosed  by  affidavit  that 
he  had  any  material  evidence  to  give  in  M,  tbe 
Court  permitted  tbe  deftndant  to  change  the  venue 
to  L,  on  pa3rment  of  costs.  Parker  v.  Eattwcod,  S 
Taunt  635. 

The  Court  granted  a  rule  nisi  to  change  the 
venue  from  Y  to  L,  the  witnesses  being  Greenland 
fishermen,  who  would  be  absent  at  tbe  time  the  as- 
sises where  held  at  Y.  Atkintonr,  Sadler,9  ChiU  419, 

Tbe  Court  granted  a  rule  niti  to  change  the 
venue  from  London  to  York,  four  witnesses  living 
at  Leeds,  and  only  one  of  the  facts  occurring  in 
London.    Anon,  9  Chit.  418. 

The  Court  allowed  a  declaration,  in  an  action  for 
a  penalty  in  a  road  act,  to  be  amended  by  changing 
the  renue.     Griffith  v.  Hollier,  1  Ken.  368. 

Where  the  London  agent  of  a  Lancashire  attorney 
laid  tbe  venue  at  Lancaster,  a  judge,  upon  the  pro- 
duction of  the  letter,  oontaining  the  instructions  to 
lay  tbe  venue  in  London,  ordered  the  declaration  to 
be  amended,  and  tbe  Court  refused  a  rule  to  set  that 
order  aside.  Gardner  v.  Whitetido,  1  Law  J.K.  B.  55. 

Tbe  venue,  in  an  action  on  a  s|>eeialty,  cannot  be 
efaanged  until  issue  has  been  joined  between  the 
parties.  Wetttherby  v.  Goring,  3  B.  &  C  55«,  s.  c 
5  D.  &  R.  441. 

The  Court  directed  the  renue  to  be  changed,  in 
an  action  by  a  clergyman  against  a  person  for  not 
setting  out  tithes,  where  anonymous  letters  had 
been  inserted  in  provincial  papers  reflecting  on  tbe 
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plaintiff's  cbanoter  aa  a  deiSTman,  although  the 
cauaa  had  been  once  tried,  and  the  jury  had  foand 
a  Terdict  for  the  defendant.  Wathtr  y.  Ridgway,  4 
Law  J.  C.P.  186. 

The  venue  may  be  changed  upon  the  common 
affidarit  made  by  the  defendant's  agent,  if  he  think 
proper  to  make  it ;  and  the  Court  will  not  inquire 
as  to  the  means  of  his  knowing  the  fact  to  which  he 
swears.     Grtenwood  ▼.  Moore,  6  Law  J.  K.B.  3S8. 

In  an  action  for  a  libel,  contained  in  a  letter  writ- 
ten in  Buckinghamshire,  where  at  did  not  appear 
that  it  had  been  circulated  elsewhere,  the  Court  al- 
lowed the  renue  to  be  changed  from  London  to  that 
county,  on  the  usual  affidavit,  that  the  cause  of 
action  (if  any)  arose  there,  and  not  elsewhere. 
TalUnt  T.  Mitrten,  6  Law  J.  C.P.  51,  s.  o.  1  M.  & 
P.  188. 

(C)  When  not. 

Where  it  is  oonTenient  for  the  plaintiff  to  proceed 
to  trial  in  one  county,  and  for  the  defendant  that 
the  trial  should  be  had  in  another,  the  plaintiff  has 
the  right  of  election ;  and  having  exercised  thatright, 
the  Court  will  not  interfere  in  changing  the  venue. 
Jenkint  v.  Hutton,  1  Law  J.  C.P.  28. 

In  an  action  upon  a  promissory  note,  the  Court 
will  not  permit  the  venue  to  be  changed,  if  it  appear 
that  the  note  does  not  still  exist.  Hart  v.  Tayior, 
9  D.  &  R.  164. 

In  an  action  on  a  breach  of  covenant,  the  Court 
will  not  grant  a  rule  to  change  the  venue,  although 
there  was  a  view  prayed,  unless  special  circumstances 
be  shewn  of  its  necessity,    ilium,  t  Chit.  4t9. 

In  covenant  on  a  policy  of  insurance,  the  Court 
will  not  change  the  venue.  Smith  v.  StanJUld,  1 
M'Clel.  &  Y.  tlf . 

The  Court  refused  to  allow  the  venue,  in  an  action 
for  the  infringement  of  ajpatent,  to  be  moved  from 
•  London  to  Lancashire,  artmton  v.  White,  7  D.  & 
R.  103,  s.  c.  Anmi,  4  Law  J.  K.B.  56. 

In  an  action  on  the  case  for  infringing  on  the 

{plaintiff's  patent  right,  the  defendant  cannot  be  al- 
owed  to  change  the  venue  upon  the  common  affida- 
vit    Cnmpton  v.  Ibbotttnit  6  Law  J.  K.B.  133. 

Although  the  Court  will  generally,  in  an  action 
for  a  libel  written  in  one  county  and  opened  in  ano- 
ther, change  the  venue  to  the  former  coun^,— yet, 
it  is  not  a  sufficient  reason  to  change  the  venue  in 
Middlesex,  that  the  letter  was  written  in  the  coon- 
tiy.     Harris  v.  Boddenham,  ft  Law  J.  K.B.  79. 

The  Court  will  not  change  the  venue  in  an  action 
fbr  a  libel,  unless  upon  special  grounds.  Cumming, 
eUrh,  V.  Nay  lor,  9  Y.  &  J.  110. 

The  Court  will  allow  the  venue  to  be  ohang^  in 
an  action  on  a  written  contract,  if  it  does  not  appear 
on  the  face  of  the  declaration,  that  such  contract  is 
in  writing.  Piekard  v.  FeathtntoM,  5  Law  J.  C  J*. 
37,  s.  0. 4  Bing.  39. 

The  venue  cannot  be  changed  in  an  indictment 
for  conspiracy  to  destroy  foxes  and  other  vermin,  on 
an  affidavit,  stating  that  the  gentry  of  the  county  in 
which  the  indictment  was  found,  were  addicted  to 
ibz-bunting.     Rex  v.  King,  9  Chit  917. 

The  Court  would  not  allow  the  venue  to  be 
changed  from  London  to  Bristol,  or  the  two  adjoin- 
ing counties  of  Gloucester  or  Somerset,  on  an  affida- 
vit which  stated  that  the  cause  of  action  was  an  as- 
sault, committed  on  the  plaintiff  at  Bristol,  and  that 


an  the  witneises  resided  in  that  city.    GtttoM  v. 
Mutter,  5  Law  J.  C.P.  32. 

The  Court  would  not  allow  the  venue  to  be  changed 
in  an  action  for  an  escape,  although  all  the  witnesses 
for  the  plaintiff,  as  well  ss  defendant,  reaided  in  the 
county  to  which  it  was  sought  to  be  removed  j  and 
the  officer  who  permitted  the  escape  had  offered  to 
pay  the  plaintiff  any  reasonable  sum  for  his  negli- 
gence in  having  permitted  the  escape.  Jenhhu  v. 
the  Sheriff  of  Gbueeiter$hire,  5  Law  J.  C.P.  63. 

In  an  action  of  seduction,  the  defendant  moved 
to  change  the  venue  from  London  to  Worcester,  on 
the  usual  affidavit :  Held,  that  the  application  was 
answered  by  a  counter  affidavit,  that  the  plaintiff's 
daughter  was  so  ill,  that  it  was  expected  she  could 
not  live  until  the  assises  at  Worcester  were  held. 
Wing  V.  Jenkhu,  7  B.  Mo.  63. 

To  induce  the  Court, in  an  action  of  debt  on  bond, 
to  change  the  venue  from  liondon  to  Worceater,  the 
affidavit  should  state  the  nature  of  the  defence  to 
the  action ;  since  merely  stating  that  all  the  witnesses 
reside  at  the  latter  town,  is  insufficient  Ladbury  v. 
Richarde,  7  B.  Mo.  8«. 

The  defendant  having  moved  to  change  the  venue 
from  London  to  Lancashire,  on  an  affidavit  that  the 
cause  of  action  arose  in  that  county,  and  not  else- 
where, the  plaintiff  swore  that  the  action  was 
brought  on  a  contract  entered  into  for  the  purchase 
of  goods,  to  be  shipped  abroad,  and  conveyed  to  and 
delivered  at  Liverpool ;  and  the  plaintiff  also  under- 
took to  give  material  evidence  in  London :  Held,  to 
be  a  sufficient  answer  to  the  application.  WiOdmtm 
V.  TatteruiU,  4  Law  J.  CJ>.  135,  s.c.  3  Bing.  4«8. 
Venue  cannot  be  changed  after  plea  in  abatement 
any  more  than  after  plea  in  bar.  W^Uy  v.  D«6- 
Un«,  4  Bing.  18. 

The  defendant  cannot  change  the  venue,  when 
under  terms  to  take  short  notice  of  trial  for  the  ad- 
journed sitting  after  term.  Nun  v.  Taylor,  1  Law 
J.  C  J».  46,  s.  c.  1  Bing.  186,  s.  c  7  B.  Mo.  598. 

The  venue  must  be  retained  after  an  undertaking 
to  plead  "on  all  the  usual  terms."  Bretargh  v. 
Deardon,  1  M'Clel.  &  Y.  106. 

The  Court  will  not  permit  the  venue  to  be  changed 
by  one  of  three  defendants,  without  the  ssssnt  of 
the  other  two.    Awm,  t  Chit.  417. 

In  an  action  for  an  escape,  the  issuing  of  the  writ 
is  material  evidence,  in  order  to  enable  the  plaintiff 
to  bring  back  the  venue  to  Middlesex  on  the  usual 
undertaking;  and,  therefore,  in  such  actions  the 
venue  cannot  be  changed  from  Bliddlesex  to  N,oa  a 
rule  nisL    Awm.  t  Chit  418. 

The  Court  will  not  change  the  venue  firom  the 
county  of  Gloucester  to  the  city  of  Bristol,  in  Hilary 
term,  on  the  usual  affidavit,  although  the  defendant 
swear  to  merits,  and  offer  to  pay  into  court  the  debt, 
and  a  sum  of  money  to  cover  costa. 

A  rule  obtained  on  such  sn  application  discharged 
with  costs.     Broadrick  v.  Clark,  11  Price,  74«. 

The  Court  will  not  grant  a  rule  to  shew  caose  why 
the  venue  abould  not  be  changed  from  the  county 
palatine  of  L  to  that  of  C,  unless  the  defendant  un- 
dertakes not  to  assign  the  want  of  an  original  for 
enor.    Johnton  v.  Booth,  13  Price,  53. 

(D)  Rule  for  chanoino. 
Rule  for  changing  the  venue  in  an  action  of  assault, 
is  absdttts  intUntir.  Skephnd  v.  HaU,  t  Chit.  417. 


VERDICT.— VESTRY  AND  VESTRYMEN.— VISITOR.--WAGER. 


547 


VERDICT. 

[8m  JoRV,  New  Trial,  Praoticb,  and  Varianob]. 

Upon  immaterial  isbom,  it  ia  not  neceiaary  that 
Terdicta  aboald  be  given.  The  jury  maybe  discharged 
from  giving  such  rerdicts  without  consent  of  the 
parties.     PotoeU  v.  Sonnet,  1  Bligh,  N.S.  545. 

When  it  is  vrisbed  that  the  verdict  should  be  en- 
tered on  any  particular  count  of  the  declaration,  the 
application  must  be  made  to  the  judge  who  tried 
toe  cause,  for  the  Court  will  not  maike  any  such 
order.     Anon.  1  Law  J.  K.B.  155. 

The  Court  in  bank  have  no  power  to  direct  the 
mode  in  which  the  verdict  of  the  jury  shall  be  ap- 
plied to  the  issue.  Such  a  power  is  in  the  judge  at 
Nisi  Prius  alone,  as  it  is  he  that  returns  the.post«a. 
Mayor  of  Quetnborough  v.  Skey,  6  Law  J.  K.B.  50. 

A  record  was  taken  down  by  proviso.  The 
plaintiff  did  not  appear,  and  a  verdict  was  taken 
instead  of  a  nonsuit.  The  Court  would  not  set  aside 
the  verdict  generally,  but  only  on  condition  of  the 
plaintiff  consenting  to  a  nonsuit.  Hodgton  r.  Fori' 
ter,  1  Law  J.  K.B.  35,  s.  c.  1  B.  &  0. 110,  s.  c.  f 
D.  &  R.  2«1.  **" 

Where  a  $imiliter  to  the  plea  of  nt7  debet  in  a  qui 
tam  action,  was  entered  in  the  name  of  the  defen- 
dant instead  of  the  plaintiff,  the  Court,  after  ver- 
dict, ordered  it  to  be  amended.  Wright  r.  Horton, 
6  M.  &  S.  50. 

A  verdict  against  an  adulterer  may  be  pleaded  in 
a  suit  for  a  divorce  by  reason  of  the  wife's  adultery. 
Best  V.  Beit,  Add.  438. 

Where  mutual  promises  are  laid,  the  omission  of 
a  special  request  is  aided  by  verdict.  Seymour  v. 
Oartiide,  1  Law  J.  K.B.  12,  s.  c.  2  D.  &  R.  55. 

Wheiie,  in  an  action  for  a  libel,  a  Terdictbad  been 
entered  up  at  Nisi  Prius  on  a  particular  count, 
wherein  the  libel  professed  to  be  set  out,  but  was ' 
stated  with  a  material  variance, — the  Court  permitted 
the  verdict  to  be  entered  up  on  other  counts  which 
were  not  justified,  and  in  which  the  libel  was  cor- 
rectly alleged.  Cooke  v.  Smith,  13  Price,  499,  ••  c. 
M'Clel.  250. 


VESTRY  AND  VESTRYMEN. 

It  is  no  obiection  to  a  custom  for  a  select  yestry, 
tbat  the  nnmbers  who  are  to  compose  the  vestiy  are 
indefinite,  although  new  members  are  to  be  elected 
hy  the  preseitt  members,  and  not  by  the  parish  at 
large.  But  the  number  must  be  reasonable;  and 
the  question  of  reasonableness  of  nnmber  most,  in 
such  a  case,  be  decided  with  reference  to  the  popu- 
lation of  the  parish,  and  the  previously-established 
usage. 

Such  custom  is  not  abrogated  hy  the  acceptance 
of  and  long  acquiescence  in  a  faculty,  by  which  the 
Ordinary  grants  and  confirms  a  select  vestry,  fixes 
the  number  at  forty>nine,  and  appoints  certain  in- 
dividttals,  amongst  whom  are  some  of  the  former 
▼estry,  to  be  vestrymen.  Golding  t.  Fenn,  6  Law  J. 
K.B.  178,  s.  c.  7  B.  &  C.765,s.  c.  1  M.  &  R.  647. 

The  poor-rates  were,  according  to  an  ancient  cus- 
tom in  the  parish  of  St.  Mary,  Whitehsll,  not  pay- 
able in  respect  to  the  annual  value  of  the  property 
in  the  parish,  but  according  to  the  supposed  amlity 
of  tbe  party  assessed :  Held,  that  the  persons  so 
rated  were  not  within  the  meaning  of  the  3rd  section 


of  tbe  58  Geo.  3.  e.  69,  as  to  the  plurality  of  votes, 
although  rated  in  respect  of  property  exceeding  50/. 
in  amount.  Nightingale  r,  MankaU,  S  B.  &  C.  313, 
a.  c.  3  D.  &  R.  459. 

The  consent  of  a  select  vestry  for  the  care  and 
management  of  the  concerns  of  the  poor,  constituted 
and  established  according  to  the  provisions  of  the 
statute  59  Geo.  3,  c.  IS,  is  su0icient  to  render  valid 
a  contract  under  the  statute  9  Geo.  1,  c.  7,  s.  4,  for 
the  lodging,  keeping,  and  maintaining  tbe  poor  of  a 
parish.     Clarke  v.  King,  t  Y  &  J.  5«5. 

Where  churchwardeas  have  neglected  to  make  a 
prospective  rate  for  raising  a  sum  of  money,  neces- 
sary to  the  completion  of  repairs  to  the  chnrcb, 
ordered  by  them  pursuant  to  resolutions  entered 
into  at  a  vestry  meeting,  they  are  liable  for  tbe  pay- 
ment of  them,  and  are  not  entitled  to  contribution 
from  the  parishioners  attending  the  meeting,  and 
aigning  the  resolutions  sanctioning  tbe  repairs  being 
made.  The  attendance  of  those  persons  at  such 
meeting,  and  their  siffnaturea  to  such  resolutions,  is 
only  to  be  considered  as  given  by  them  in  their 
character  of  vestrymen,  and  not  in  their  individual 
capadty.  Lanekeiter  t.  Trieker,  1  Law  J.  C.P.  56, 
s.  c.  1  Bing.  201,  s.  e.  8  B.  Mo.  20. 

Vestiymen  who  signed  a  resolution,  ordering  the 
parish  surveyor  to  take  steps  for  definiding  au  in- 
dictment for  repairing  a  road,  were  held  not  to  bo 
responsible  for  the  payment  of  the  attorney  employed 
by  the  surveyor.    Sprott  r.  Powell,  3  Bmg.  478. 

A  party  will  be  restrained  from  interrupting  aa 
incumbent, presidingata  meeting  of  hispariibionenia 
in  veatiy.     WiUon  r.  M'Math,  3  Phil.  67. 


VIEW. 
[See  Jury.] 


VISITOR. 

The  visitor  of  an  ancient  college  is  entitled  to  be 
▼isitor  also  of  an  en^fted  foundation,  unless  a  spe- 
cial visitor  be  appointed.  St.  John'i  College,  Cam' 
bridge,  r.  Toddiugton,  1  Ken.  443,  s.  c.  1  Burr.  158, 
s.  0.  1  Blac.  71. 

The  addition  of  a  new  foundation  is  to  be  visited 
by  tbe  same  visitor.  Attorney  General  r.  Matter 
of  Catherine  Hall^  1  Jao.  400. 


WAGER. 


The  judge  at  Niai  Prius,  wiU  not  try  an  action 
against  a  stakeholder,  brought  to  recover  the  wager 
on  a  dog-fight,  the  plaintiff's  dog  having  gained  the 
battle.  Egertott  ▼.  FwrsssMm,  1  R.  &  M.  tl3, 8.  o. 
1  a  &  P.  61&  [Abbott} 

Refusal  to  try  an  action  for  money  had  and  re- 
ceived, to  recover  back  a  deposit  paid  to  abide  the 
event  of  a  wrestling-match,  which  did  not  take  place. 
Kennedy  ▼.  God,  3  Cb  P.  376.  [Tenterden] 

The  judge  at  the  assises  tried  a  cause,  in  which  the 
question  waa,  as  to  which  partjr  the  stakes  of  a  cricket 
match  ought  to  have  been  paid.  It  was  objected, 
that  it  was  beneath  Uie  dignity  of  a  court  of  justice 
to  try  such  a  cause.  The  Court  said,  tbat  it  was  in 
the  discretion  of  the  Judge,  whether  he  would  try 
it ;  and,  if  he  thought  proper  to  do  so,  they  could 
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not  set  aside  tbe  Terdict     WalpoU  ▼.  8aumdtr$,  4 
Lair  J.  K.B.  ISO,  a.  c.  7  D.  &  R.  ISO. 

A  bets  B  (the  plaintiff)  SO/,  to  20/.  that  the 
«'  Maid  of  the  MilF'  beaU  •'  Queen  Mab  "  at  Car- 
lisle  races.  Tbe  race  was,  in  fact,  won  by  a  third 
horse ;  the  "  Maid  of  tbe  BAill "  being  second,  and 
"  Queen  Mab  "  last.  It  beiug  disputed  between  A 
and  B,  which  of  them  had  won  the  bet ;  B  demanded 
back  the  amount  of  bis  bet  from  C,  (the  stakeholder) 
before  it  was  paid  over ;  and  on  C's  neglect  to  paj, 
recorered  against  him  in  this  action.  Assumiog 
that  the  race  was  legal  within  18  Geo.  2.  c.  34,  Sb 
11,  the  wager  was  illegal  within  9  Anne, c.  14,  s.  2, 
being  for  more  than  10/. :  and  the  Court,  under  the 
above  circumstances,  refused  to  disturb  the  verdict. 
Robinton  T.  Meams,  3  Law  J.  K.B.  125,  s.  c  6  D. 
&R.27. 

A  paid  B  7500/.,  in  consideration  that  B  should 
pa  J  A  10,000/.  or  such  proportion  of  that  amount, 
say  10,000/.,  as  C  paid  his  legal  general  creditors : 
Held,  after  verdict,  that  the  declaration  which 
alleged  that  C  had  paid  his  leg^l  general  creditors 
10,000/.  for  the  purpose  of  shewing  that  A  had  won 
the  wager,  was  warranted  by  the  construction  of  the 
wsger. 

It  is  00  ground  for  arresting  the  judgment  after 
verdict,  that  the  subject-matter  of  tbe  action  was  a 
wager  between  A  and  B  upon  the  solvency  of  C,  in 
which  they  had  no  interest. 

SembU,  That  the  judge  may  refuse  to  try  a  cause 
upon  a  wager,  where  the  parties  have  no  interest, 
Thornton  v.  Tkachray,  2  Y.  &  J.  156. 

Where  A  and  B  deposited  money  in  tbe  hands  of 
a  stakeholder  to  abide  the  event  of  a  boxing-match 
between  them ;  and  after  the  battle,  A  claimed  the 
whole  sum  from  the  stakeholder,  and  threatened  him 
with  an  action  if  he  paid  it  over  to  B,  which  he 
nevertheless  did,  by  the  direction  of  the  umpire : 
Held,  that  A  was  entitled  to  recover  from  him  his 
own  stakes  as  money  had  and  received  to  his  use. 
Hatulmo  V.  Jackson,  6  Law  K.B.  318,  s.  c.  8  B.  &  C. 
221.8.  c.  2M.&R.  209. 

I  f  a  plaintiff  brings  an  action  against  a  stakeholder, 
it  is  incumbent  on  him  to  shew  tbe  exact  amount 
i'bich  is  due.     Robton  v.  AndraiU,  2  Chit.  263. 


WAGER  OF  LAW. 

The  Court  will  not  make  an  order  fixing  the 
number  of  eompurgatorg,  which  a  defendant  shall 
produce  to  wage  his  law  in  an  action  of  debt.  King 
V.  Williamt,  2  Law  J.  K.B.  77,  s.  c.  2  B.  &  C.  538, 
a.  G.  4  D.  &  R.  3. 

A  plea,  in  which  the  defendapt  intends  and  offers 
to  wage  his  law,  most  not  conclude  with  a  verifies^ 
tion.    Glover  v.  Thomptan,  4  Law  J.  K.B.  298. 


WAGE§. 
[See  Ship,  and  Shipping]. 


WALES. 


diet  for  SOL  is  obtained  in  Welch  canaei  tried  in 
Englttid, — it  has  been  holden,  that  in  all  eases  tried 
•mt  die  paSBiBg  of  the  latter  ast,  and  befosa  tfia  6th 
of  November  1824,  when  it  began  to  o^ieiate,  the 
plaintiff,  in  case  of  verdiet,  would  be  entitled  to  (nil 
costs,  because,  during  tbat  period,  neither  of  the 
statutes  apply.    Moore  v.  Williamt,  1  C.  &  P.  468. 

The  courts  at  Westminster  have  jurisdiction  to 
grant  a  new  trial,  under  the  3  Geo.  4,  c  106,  s.  2, 
although  the  party  moving  may  not  have  entared 
into  the  recognizance  required  by  sec.  4,  that  sectioa 
being  intended  merely  to  prevent  a  stay  of  proceed- 
ings in  the  court  below,  but  not  to  take  away  tbe 
jnriadiotion  previously  given  to  tbe  superior  courts. 
Hov^l  V.  Hawll,  5  Law  J.  K.B.  210,  s.  o.  6  B.  & 
C.  427,  a.  c.  2  M.  &  R.  448. 

Where  the  judge  at  Nisi  Prius  refuses  to  certify, 
under  the  Welsh  Judicature  Act,  that  the  defendant 
at  the  time  of  the  service  of  tbe  writ,  or  other  mesae 
process,  was  resident  in  Wales,  the  Court  have  no 
power  to  order  such  fact  to  be  suggested  on  the  roll, 
in  order  that  judgment  of  nonsuit  may  be  entered 
against  the  pkintiff.  Anon*  5  Law  K.B.  246 :  s.  P. 
Jones  V.  Ktndrkk,  6  Law  J.  K.B.  329,  s.  c  8  B.  & 
C.  337. 

Held,  by  Lord  Tenterden,  C.  J.  at  Nisi  Piius, 
that  it  lies  upon  the  defendant  to  shew  that  he  was 
residing  in  Wales  at  the  time  when  the  writ  or 
mesne  process  was  served  on  him  in  tbe  action ;  and 
that  general  evidence  that  his  usual  place  of  resi- 
dence, both  before  and  subsequent  to  tbe  comoience- 
ment  of  the  action,  was  in  Wales,  is  not  sufficient. 
JoneiY,  Kewrick,  Esq.  6  Law  J.  K.B.  329,  a.  c.  8  B. 
&  C.  337,  s.  c.  2  M.  &  R.  448. 


WARD. 
[See  GoARDiAN  and  Ward.] 


WARD  IN  CHANCERY. 

Though  a  female  ward  of  court  may,  when  of  age, 
make  whatever  settlement  of  her  property  she 
pleases ;  yet,  whilst  the  property  remains  in  court. 
It  is  under  the  protection  of  the  Court,  and  oonse-  ' 
quently  if  tbe  ward  marnea,  the  Court  will  order  a 
proper  settlement,  or  reform  an  improper  one— un- 
less she  personally  oonseats  in  court,  or  under  a 
commission  for  the  purpose,  ^laliit  r.  Heilmy,  2 
S.  &  S.  123. 


The  13  Geo.  3,  c.  51.  being  repealed  by  the  5 
Geo.  4»  c.  106,  which  gives  ooats  only  wheie  a  ver- 


WARRANT. 

[See  Bankrupt,  Constable,  and  Justices  or  thr 

Peaob.] 

A  warrant  being  directed  to  "  A  B,  to  the 
eonsUbles  of  W,  and  to  all  other  His  Majesty's 
officers*' :  Held,  that  the  oonsUbles  of  W  could  not 
execute  it  out  of  their  district,  as  their  namea  were 
not  inserted  in  the  warrant.  Rex  r.  Weir,  2  D.  & 
R.  444,  s.  c.  1  B.  &  C.  C88. 

Where  a  warrant  of  commitment,  after  reeitiBg 
several  examinatiooa,  omitted  to  mention  that  the 
bankrupt,  who  had  been  committed,  was  discbaiged 
on  one  of  the  examinations,  it  was  held  not  ob- 
jectionable on  that  account  BremJif 'scwr,  2  J.  ft 
W.  453. 
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(B) 
(C) 


KXECtJTION  OP. 

Defeasance  in. 

Filing. 

Judgment. 


(£)  Waiver  and  Setting  aside. 


(A)  Execution  op. 

A  wtrrant  of  attorney  and  joint  InhkI  were  exe- 
cuted by  A  (as  Burety)  and  B  to  secure  an  annuity 
to  C.  It  was  subsequently  discovered  that  A'a 
christian  name  had  been  omitted;  it  was  afterwards 
inserted,  and  he  executed  them  without  B*s  know- 
ledge. To  an  action  in  K.B.  on  the  bond  against  B, 
he  pleaded  a  judgment  recovered  against  him  and  B. 
He  afterwards  applied  to  set  aside  the  judgpsent,  on 
the  ground  of  the  irregularity  in  theeiecution  of  the 
securities,  but  the  Court  refused — holding,  1st,  that 
the  nature  of  the  securities  was  not  defeated  by  the 
insertion  of  the  name,  to  which  A  was  a  party ;  and, 
Snd,  because  he  had  afterwards  recognised  the  judg- 
ment as  legally  entered  up,  and  availed  himself  of  it  • 
in  the  action  brought  on  the  bond.  Coh$  ▼•  Bruai- 
mell,  8  Taunt.  439,  s.c.  2  B.  Mo.  49d. 

(B)  Defeasance  in. 

A  proviso  in  a  warrant  of  attorney,  that  execu- 
tion might  be  sued  out  after  the  expiration  of  a  year 
and  a  day,  without  reviving  the  same  by  tekrej'acioi, 
is  leg^l  and  binding.  M&rrit  ▼.  Jeiiif,  f  B.  &  C* 
242,  s.  c.  3  D.  &  R.  603. 

B  executed  a  warrant  of  attorney  to  enter  up  judg- 
ment with  the  usual  release  of  errors  and  defeasance, 
and  signed  an  undertaking  written  under  the  defea- 
sance, that  no  writ  of  error  should  be  brought.  A 
revived  thejudgmentby  f(t./a.,  to  which  B  pleaded, 
and  A  had  judgment,  whereupon  B  brou|^ht  a  writ 
of  error,  which  the  Court  on  motion  set  aside.  Bad* 
deUy  y.  Shafto,  8  Taunt.  434. 

A  warrant  of  attorney  was  given  to  compromise 
an  sction  upon  an  annuity  deed,  with  a  proviso,  that 
<<  if  within  a  certain  time  the  annuity  was  not  paid, 
be  should  be  at  liberty  to  take  out  execution  for  the 
sum  specified,  together  with  all  costs  incurred  for  or 
by  reason  of  the  non-payment  of  the  annuity:" 
Held,  that  be  was  not  authorised  under  this  clause 
to  take  out  execution  for  the  costs  of  the  action. 
D€lan$  V.  Matt,  2  Chit.  483. 

On  the  defeasance  of  a  warrant  of  attorney  being 
to  secure  thepayment  ofs  certain  sum  *'  on  demand": 
Held,  that  it  must  be  shewn,  that  an  actual  demand 
has  been  made :  the  attorney  of  the  plaintiff  having 
waited  on  the  defendant  to  induce  him  to  settle  it 
amicably,  is  not  a  sufficient  demsnd.  NichoU  v. 
Bromlty,  5  B.  Mo.  307. 

(C)  Filing. 

The  Clerk  of  the  Wsrraots  may  refuse  to  file  a 
warrant  until  the  arrear  of  termage  fees,  due  from 
the  attorney  employed  by  the  parties,  has  been  paid. 
Blackimm,  dgm^;  Brown,  drf.,  X  Law  J.  C.P.  102, 
s.  c.  1  Bing.  277,  s.  c.  8  B.  Mo.  229. 

The  acU  3  Geo.  4,  c.  39,  and  7  Geo.  4,  c.  57, 
s.  33,  relative  to  the  filing  warrants  of  attorney  and 
cognovits,  are  confined  to  cases  between  the  judg- 


ment creditor  and  the  assignees  of  the  defendant,  if 
he  become  bankrupt  or  insolvent — according  to  Lord 
Tenterden,  Mr.  Justice  Bayley,  and  Mr.  Justice 
Littledale. 

But,  according  to  Mr.  Justice  Holroyd,  they  ex- 
tend also  to  cases  between  conflicting  judgment  cre- 
ditors, although  the  defendant  has  not  become  either 
bsnkrupt  or  insolvent  Morrit  v.  Mellon,  5  Law  J* 
K.B.  211,  s.  c.  6  B.  &  C.  446, 

(D)  Judgment, 

llie  Court  will  not  order  judgment  to  be  entered 
up  on  an  old  warrant  of  attorney  of  more  than 
twenty  years,  unless  the  affidavit  in  support  of  the 
rule  repels  the  presumption  of  payment  Hulks  v. 
Pickering,  2  B.  &  C.  555,  s.  c.  4  D.  &  E.  5. 

In  an  affidavit  to  enter  up  judgment  upon  an  old 
warrant  of  attorney  in  term,  it  must  be  ststed  that 
the  defendant  was  alive  within  the  term.  Anon.  2 
Law  J.  C.P,  1. 

When  a  warrant  of  attorney  has  been  given  a  great 
number  of  yeara  ago,  and  nothing  has  been  done  with 
it,  the  Court  will  examine  the  fact,  and  be  satisfied 
that  it  was  given  for  a  good  consideration,  before 
they  will  give  leave  to  enter  up  judgment  upon  it.  If 
they  have  any  doubt,  tbeF  will  direct  an  issue ;  but 
if  they  have  not,  and  think  that  it  is  a  very  question- 
able security,  they  will  not  permit  judgment  to  be 
entered  op  on  iL  Solari  v.  CUmmU,  2  Law  J.  K.B. 
35. 

Judgment  on  a  warrant  of  attorney  may  be  en- 
tered up  in  the  defendant's  absence  outoftbe  country. 
Pemberton  v.  JBreumiag,  2  Bing.  204,  B.c9  B.  Mo.  389. 

The  Court  permitted  judgment  to  be  entered  op 
on  an  old  warrant  of  attorney,  where  the  party  re- 
sided in  New  South  Wales.  Hopigy  ▼.  Thornton,  2 
D.&R.12. 

Where  a  judgment  upon  a  warrant  of  attorney  has 
been  revived  by  teire  Jfaeiat,  ^  fieri  faeiat  sued  out 
upon  the  judgment  after  it  has  been  reviTcd,  must 
recite  the  jcirs  faeiat,  Davii  ▼.  Norton,  1  Law  J. 
C.P.  33,  s.  c.  1  Bing.  133,  s.  c.  7  B.  Mo.  499. 

Where  a  warrant  of  attorney  stated,  that  on  de- 
fault of  |iayment  the  judgment  might  be  entered  up 
"  severally  againat  ua."  One  of  the  parties  being 
dead,  it  was  held,  that  the  words  were  sufficiently 
explicit  to  shew  that  judgment  might  be  entered  up 
againat  each  party  severally.  Anon.  1  Law  J.  K3. 
56. 

Upon  a  warrant  of  attorney  to  confess  judgment 
to  two,  the  Court  will,  upon  the  death  of  one,  per- 
mit judgment  to  be  entered  op  by  the  surviyor. 
Spong  V,  Tucker,  1  Y.  &  J.  206w 

Entering  up  judgment  by  husband  and  wife  on  a 
warrant  of  attorney,  given  to  the  wife  sole,  cannot 
be  done  without  leave  of  tbe  Court.  Metealfi  ▼. 
Booty,  3  Law  J.  K.B.  140,  s.  c.  6  D,  &  R.  46. 

On  an  application  to  enter  up  judgment  on  a  war- 
rant of  attorney,  given  by  a  feme  before  marriage,  if 
the  affidavit  in  support  of  the  application  be  sworn 
before  the  attorney  is  the  cause,  it  is  irregular ;  and 
it  seems,  that  in  mture  tbe  attorney  in  such  a  case 
will  be  liable  to  the  repayment  of  costs.  FowUr  ▼. 
TomUnton,  3  Law  J.  C.P.  198. 

Where  a  peraon  had  been  arrested  for  a  debt  under 
ftOl»,  and  defended  the  action  until  tbe  debt  and  costs 
amounted  to  almoat  100/.,  and  then  gave  a  warrant 
of  attorney  for  the  debt  and  costs,  under  which  war- 
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rantof  attorney  judgment  wu  entered  up,  and  tbe 
defendant  was  taken  in  execution :  Held,  that  under 
tbe  48  Geo.  3,c.  12S,the  defendant  was  not  entitled 
to  bis  discharge,  although  he  bad  been  in  prison  for 
a  longer  perioa  than  twelve  months,  as  it  did  not 
appear  that  the  warrant  of  attorney  had  been  im- 
properly obtained,  nor  that  he  was  in  prison  at  the 
time  he  gare  tbe  warrant  of  attorney.  Hobinion  ▼. 
Suttdell,  6  B.  Mo.  387. 

(£)  Waiver  and  Setting  aside. 

A  warrant  of  attorney  is  not  waived  by  a  subse- 
quent assignment  of  gooes  for  tbe  sum  secured  by  the 
same.     Anon.  2  Chit.  4f  3. 

A  divorce  d  mtnid  »t  thoro  does  not  authorize  a 
feme  covert  to  give  a  warrant  of  attorney.  Fairthomt 
X.  Blaquire,  6  M.  Ac  S.  73. 

The  Court  will  not  set  aside  a  judgment  signed 
on  a  warrant  of  attorney,  given  by  a  married  woman 
in  conjunction  with  her  husband  and  others,  unless 
it  appear  that  tbe  other  defendants  did  not  know  she 
was  married  at  the  time.  NUbet  v.  Henley,  5  Law 
J.  K.B.  167. 

Where  a  term  has  elapsed  after  tbe  execution  has 
been  bad  on  a  warrant  of  attorney,  the  Court  will 
not  set  it  aside,  however  irregular  it  may  have  been. 
Bauett  V.  Hooper,  1  Law  J.  K.B.  87. 

The  defendant,  being  indebted  to  the  plaintiff, 
gave  him  in  1893  a  bill  of  exchange  for  2500/.,  and 
a  warrant  of  attorney  to  secure  its  parent ;  in  1825, 
by  a  deed,  reciting  that  he  was  indebted  to  the 
plaintiff  in  the  sum  of  5000/.,  he  gave  a  mortgage  to 
secure  that  sum  and  any  future  advances  not  ex- 
ceeding 10,0002.  In  1826,  the  estate  mortgaged 
was  sold  for  3600/.,  and  tbe  amount  of  tbe  proceeds 
paid  to  the  plaintiff;  and  afterwards,  in  an  account 
stated  between  the  parties,  the  bill  of  exchange  was 
mentioned  as  an  existing  debt,  and  other  property 
was  mortgaged  to  the  plaintiff  for  further  security, 
the  bill  not  being  mentioned  in  tbe  recital  of  ue 
second  mortgage-deed : — tbe  plaintiff  having  after- 
wards signed  judgment,  and  issued  execution  on  tiie 
warrant  of  attorney,  the  Court  refused  to  set  it  aside. 
Stoveid  V.  Bade,  5  Law  J.  C.P.  142,  s.  c.  4  Bing.  154. 

The  Court  will  not  set  aside  a  judgment  on  a  war- 
rant of  attorney,  on  an  affidavit  statine  that  it  was 
given  to  secure  a  debt  arising  out  of  an  usurious 
contract,  if  tbe  affidavit  be  completely  answered  by 
the  grantee,  nor  will  they  direct  an  issue  to  try  its 
validity.     CoU  v.  Gill,  7  B.  Mo.  353. 

The  Court  will  not  aet  aside  a  judgment  on  a  war- 
rant of  attorney,  given  for  an  illegal  consideration, 
where  tbe  parties  are  in  pari  deUeto ;  though  the 
plaintiff,  if  left  to  his  action,  could  not  have  supported 
it.     Anon,  4  Law  J.  K.B.  ISO. 

If  a  deed  be  evcuted  for  the  purpose  of  securing 
a  bond,  as  a  contrivance  to  evade  tbe  Warrant  of  At- 
torney Act,  3  Geo.  4,  it  is  void  as  against  the  other 
creditors  of  the  obligor,  who  bad  become  bankrupt ; 
and  the  obligee  having  entered  up  judgment,  in  pur- 
suance of  the  deed,  and  taken  out  execution  without 
assigning  breaches,  and  executing  a  writ  of  inquiij, 
—the  case  was  bolden  to  be  within  the  8  and  9  Wil. 
3,  and  the  execution  was  set  aside,  ifurit  r.  Jen' 
nntftt,  5  B.  &  C.  650,  s.  c.  8  D.  &  R.  4f4. 

The  Court  will  exercise  a  summary  jurisdiotion 
over  judgments  obtained  by  warrant  of  attorney, 
where  tbe  judgment  is  impeached  on  the  ground  of 


fraud,  although  tbe  party  applying  is  no  parbr  to 
the  judgment.  Harrod  v.  Benton,  6  Law  J.  K.B. 
270,  s.  c.  8  B.  &  C.  217,  a.  e.  2  M.  &  R.  130. 


WARRANTY. 

It  seems  there  is  no  rule  of  law  that  the  seller  of 
goods  of  a  fixed  and  known  price  for  a  partienlsr 
purpose,  must  be  understood  to  engage  that  tbe  com- 
modity sold  was  fit  and  proper  for  tbe  intended  use. 
Therefore,  where  a  declaration  in  assumpsit  alleged, 
that  in  consideration  that  plaintiff  would  buy  a 
quantity  of  sheathing  copper  at  a  certain  price,  de- 
fendant undertook  that  it  should  be  sound,  sabstan- 
tial  and  serviceable  :  Held,  that  this  action  oould  not 
be  supported  in  the  absence  of  an  express  warran^. 
Gray  v.  Cox,  4  B.  &  C.  108,  s.  c.  6  D.St  R.  200. 

A  fraudulent  representation,  at  tbe  time  of  the 
sale  of  a  horse,  vitiates  tbe  contract,  though  it  be  not 
a  breach  of  the  warranty.  Stewart  v.  Coluveit,  1  C. 
&P.  23.  [Burrough] 

A  warranty  of  a  horse  in  these  terms,  "  To  be 
sold,  a  black  gelding,  five  years  old ;  has  been  coo- 
Btantly  driven  in  the  plough,  warranted :"  only  ap- 
plies to  the  soundness  of  the  animaL  Richardeon  v. 
Brown,  2  Law  J.  C.P.  7,  s.  c.  1  Bing.  344,  s.  c.  8 
B.  Mo.  333. 

Although  a  person  may  disclaim  against  making 
a  warranty  of  a  horse,  yet,  if  be  g^ve  him  a  cbaractBr 
for  a  particular  quality — as  by  saying,  that  be  is 
quiet  in  harness — and  do  it  in  such  s  manner  as  rra- 
sonably  to  make  an  impression  on  tbe  mind  of  tbe 
buyer,  that  he  is  generally  quiet  in  harness,  be  will 
be  bound  by  that  representation ;  and  if  it  is  not  tme, 
an  action  will  lie  to  recover  back  the  price  of  the 
horse.  Sir  Walter  Hart,  bart.  v.  Lord  Nemry,  1 
Law  J.  K.B.  237. 

The  warranty  of  a  horse  will  be  inferred  from  diese 
letters :  "  You  well  remember  that  you  represented 
the  horse  as  a  five  year  old,"  &c. ;  to  wbich  the  de- 
fendant answera,  "  The  horse  is  as  I  represented  it" 
Salmon  v.  Ward,  2  C.  ft  P.  211.   [Best] 

The  seller  of  two  horses  told  the  buyer  that  one 
of  them  had  a  cold,  but  agreed  to  deliver  both  at  tbe 
end  of  a  fortnight,  *'  sound  and  free  from  blemiab  ;** 
and  at  the  expiration  of  the  fortnight  the  horses  were 
delivered,  but  tbe  one  bsd  still  a  cough,  and  the 
other  a  swelled  leg ;  and  the  seller  brooeht  an  action 
to  recover  the  price,  and  a  verdict  was  found  for  the 
buyer.  Tbe  Court  refused  to  disturb  it,  or  grant 
a  new  trial,  as  the  warranty  applied  not  only  to  tha 
time  of  the  sale,  but  to  the  end  of  tbe  fortnight. 
Uddard  v.  Cotn,  3  Law  J.  C.P.  246,  a.  c  2  Bing. 
183,  s.  c.  9B.Mo.  356. 

A  temporary  cough  is  not  an  unsoundness  in  a 
horse.     SiUitoe  v.  Claruige,  2  Chit  42.5. 

A  horse  which  has  been  nerved  must  be  dcesaed 
unsound.    Best  v.  Otbonte,  1  R.  &  M.  290.  [Beet] 

Not  necessary  to  give  in  evidence  all  tbe  woras 
of  a  warranty  of  a  horse,  if  the  substance  of  it  be 
proved.  Coltherd  v.  Puncheon,  1  Law  J.  K.B.  2, 
e.  c.  2  n.  &  R.  10. 

In  an  action  of  a  warranty,  proof  that  the  animals 
were  affected  with  an  hereditary  diaease,  which  was 
incapable  of  discovery  until  its  fatal  appearance,  is 
admissible  to  prove  an  unsoundness  existing  in  their 
constitution  st  the  time  of  the  sale,  though  tbe 
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symptoms  do  not  appear  until  two  months  aftsr  sale. 
JMffY.  BendtU,  1  R.  &  M.  iST.  [Abbott] 

A  declaration  in  assampsit  stateid  ffenenlly,  that 
the  defendant  warranted  a  horse  to  be  sound.  It 
wss  proYsd,  that  at  the  sale  a  mark  of  a  kick  on  his 
leg  being  noticed  by  the  plaintiff,  the  defendant 
warranted  him  sound  every  where  else,  except  that 
kick  on  his  leg  :  Held,  that  this  was  a  qualified,  and 
not  a  general  warranty  as  laid ;  and  that  a  Tarisnce 
was  therefore  made  out  between  the  warranty  laid 
and  that  proved,  so  as  to  nonsuit  the  plaintiff.  Jonct 
T.  CifwUy,  3  Law  J.  K.fi.  963,  s.  o.  4  B.  &  C.  445, 
s.  0.  6  D.  &  R.  55S. 

In  an  action  of  assumpsit  on  the  warranty  of  a 
horse,  the  declaration  stated,  that,  in  consideration 
that  die  plaintiff  would  purchase  him  of  the  defen* 
dant,  at  and  for  a  certain  sum,  to  wit,  the  sum  of 
55/.,  the  defendant  undertook  the  horse  was  sound  ; 
and  it  was  proved  that  the  defendant  said  he  would 
take  55i.  for  the  horse,  but  that  it  was  agreed  that 
he  should  return  the  plaintiff  1  /.  if  he  did  not  gain 
41.  or  5/.  by  the  horse  :  Held,  thst  this  was  a  nital 
variance,  the  contract  being  declared  on  as  absolute, 
and  proved  to  be  conditional  only.  Blytk»  v.  Bomp- 
ton,  4  Law  J.  C.P.  157,  s.  c.  3  Bing.  472. 

In  au  action  on  the  case  for  a  breach  of  an  express 
warranty,  that  a  horse  was  quiet ;  if  the  declaration 
allege  that  the  defendant  well  knew  him  to  be  un- 
quiet, this  is  an  unnecessary  averment,  and  need  not 
be  proved.  Gresham  v.  Peitan, «  C.  &  P.  540.  [Best] 

In  an  action  on  a  warranty  of  a  horse,  it  is  no 
ground  for  a  new  trial  that  the  defendant  was  taken 
by  surprise  by  the  proof  of  a  particular  kind  of 
unsoundness  of  which  he  had  no  previous  notice. 
Atterbury  v.  Fairmanar,  1  Law  J.  C.P.  63, 

Where  a  receipt  was  given,  containing  the  war- 
ranty of  a  home,  to  the  vendee's  servant,  which  by 
a  fraudulent  representation  by  the  vendor's  son, 
was  procured  from  the  servant, — itwasholden,  first, 
that  the  son  having  been  in  bis  father's  business, 
but  never  known  to  have  sold  a  horse  himself,  snd 
only  present  at  the  bargain  in  question,  was  not  suf- 
ficient to  prove  him  an  agent,  to  fix  the  father  with 
a  fraudulent  act ;  and  lastly,  it  not  being  proved  that 
the  receipt  was  ever  afterwards  in  the  father's  hands, 
the  plaintiff  could  not  give  parol  evidence  of  its 
contents.     Best  v.  Osbom,  1  C.  &  P.  639.  [Best] 

Where  a  warranted  horse  proves  unsound,  and 
the  defendant  refuses  to  tske  him  back,  the  plaintiff 
is  entitled  to  recover  the  expenses  for  so  long  a  time 
as  might  reasonably  be  occupied  in  endeavouring  to 
sell  the  horse  to  the  best  so  vantage.  M'KentU  v. 
Hancock,  1  R.  &  M.  436.  [Littledale] 


WARREN. 

Grouse  is  not  a  bird  of  warren.  7%e  Dufce  of 
Dcvmukvn  V.  LodgBt  5  Law  J.  K.B.  319,  s.  c.  7  B. 
&  C.  36. 


WASTE. 


(A)  What  ooKSTiTUTES. 

(B)  Injunction  against. 

(C)  Action  of. 


(A)  What  constitotes. 

Equitable  waste  consists  in  cutting  either  timber 
planted  for  omsment  or  shelter,  or  saplings  and 
young  trees,  before  they  sre  fit  for  timber.  It  is  not 
equitsble  waste,  to  cut  trees  which  have  not  attained 
their  full  growth  and  maturity.  PotU  v.  Poits,  3 
Law  J.  Chanc.  176. 

A  clause  in  a  lease,  that  the  lessor  might  re-enter 
upon  the  leasee's  committing  lOL  wsste,  means  a 
waste  producing  an  ioiury  to  the  reversion.  There- 
fore,  where  lessee  pulled  down  buildings  worth  lOi. 
and  substituted  others,  it  wss  left  for  the  jury  to  say, 
whether  such  waste  had  been  committed  to  the 
amount  of  10/.  Doe  d.  Darlington  v.  Bond,  5  Law  J. 
K.B.  68,  s.  0.  5  B.  &  C.  855,  s.  o.  8  D.  &  R.  783. 

(B)  Injunction  against. 

An  injunction  sgsinst  committing  waste  will  not 
be  granted  against  a  mortgagee,  eveu  though  he 
make  no  affidavit  denying  the  waste,  if  it  appear  by 
the  a(fidavit  of  the  actual  occupier  of  the  land,  that 
the  alleged  waste  is  not  committed  by  the  mort- 
gagee, or  by  his  authority.  Anotu  1  Law  J.  Chanc. 
119. 

If  a  vendee  under  a  decree,  who  has  not  paid  his 
purchase-money,  enters  and  commits  waste,  the 
Court  will  grant  an  injunction.  Catmajor  r.  Strode, 
1  S.  &  S.  381. 

Bill  will  He  to  restrain  a  tenant  for  life  from 
cutting  down  underwood  of  an  insufficient  growth. 
Brydges  v.  Stephens,  6  Mad.  279. 

An  injunction  to  restrain  a  tenant  for  life,  unim> 
peachable  of  waste,  from  cutting  trees  which  have 
not  attained  their  full  growth  and  maturity,  cannot 
be  sustained. 

The  Court  will  not  maintain  an  injunction  against 
equitable  waste,  unless  it  be  provedf  that  equitable 
waste  either  has  been  committed,  or  is  threatened. 
Potts  V.  Potts,  3  Law  J.  Chanc.  176. 

If  one  act  of  waste  be  established  as  well  in 
equitable  as  in  legal  waste,  the  Court  will  restrain 
the  equitable  waste  generally.  Coffin  v.  Coffin,  6 
Mad.  17. 

Where  equitable  waste  of  one  kind  only  has  been 
done  or  threatened,  the  injunction  is  not  to  be  ex- 
tended to  equitable  waste  of  other  kinds.  Semble^» 
Usual  injunctions,  in  cases  of  equitable  waste,  are 
not  extended  to  trees  which  protect  the  premises 
from  the  effect  of  the  sea.  Cvjffin  v.  Coffin,  1  Jac.  70. 

An  injunction  to  stay  waste,  will  not  be  granted 
where  it  is  doubtful  whether  the  acts  complained  of 
are  waste ;  the  plaintiff  must  first  try  the  question 
of  waste  or  no  waste,  at  law.  Lyon  v.  Wilkinson, 
1  Law  J.  Chanc.  155. 

The  Court  will  not  grant  an  injunction  to  stay 
waste,  at  the  instance  of  a  judgment  creditor,  in  a 
suit  by  him  against  the  heir  and  administrstor  of 
the  debtor.     Leake  v.  Beckett,  1  Y.  &  J.  339. 

The  defendant  having  appeared,  motion  for  an  in- 
junction in  respect  of  waste,  without  notice,  was 
refused.     Collard  v.  Cooper,  6  Msd.  190. 

Affidavits,  in  support  of  an  injunction  to  stsy 
waste,  must  be  filed,  and  the  office-copy  produced 
with  the  certificate  of  the  bill.  Reg,  Gen,  9  Price, 
88. 
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(C)  ACTIOM  OF. 

In  tn  tetioD  of  wasta  apon  the  statote  of  Gloa- 
r,wher»  it  appeared  that  the  defendant,  a  tenant 
dmramttvidulimU,  bad  made  tbrae  eottings  of  timber 
oot  of  the  hedge-rows ;  the  fint  between  ten  and 
twenty  jeais,  the  aBCond  aboot  ten  years,  and  the 
last  about  foor  jeais,  befpre  bringing  the  action  ; 
and  the  Jodge  told  the  jury,  that  if  thej  thought 
the  eotling  down  of  the  trees  injarions  to  the  inhe- 
ritanee,  tber  were  to  find  for  the  plaintifis  ;  if  not 
injurious,  ther  were  to  find  for  the  defeodsnt :  the 
jury  baling  mnnd  for  the  latter,  a  new  trial  was 
graated.  Redfgm  r.  Smith,  9  Law  J.  C.P.  30,  a.  e. 
1  Bing.  389,  s.  c.  8  B.  Ho.  443. 

If  A,  one  of  sereral  joint  lessees,  underiets  part 
of  the  demised  premises  by  agreement  to  B,  to  whom 
A  gives  reeeipts  for  the  payoient  of  the  rent,  and 
so^eqnently  gives  a  notice  to  Ijnit  in  his  name,  he 
and  his  co-lesaeea  cannot  support  a  joint  ae^oa 
against  B  for  removing  a  ahed  which  was  attached 
to  the  dennsed  premises.  Stmir,  WetUm,  7  B.  Mo. 
f9. 

The  yerdict  (if  for  the  plaintiff)  must,  in  a  writ 
of  waste,  find  the  place  wasted.  BeJfem  r.  Smith, 
3  Law  J.  C.P.  f6«,  s.  c.  2  Bing.  969,  ft.  c.  8  B.  Mo. 
443. 


WHARFINGER. 
[See  Caerieis.  Lieh,  and  Pristcipal  aud  Actirr.] 


WATERCOURSE. 
[See  Easement,  and  Ritee.] 

All  proprietors  of  land  on  the  banks  of  nTers,  hsTS 
an  equal  right  to  use  the  water ;  and  no  one  can  use 
it  so  as  to  impair  the  use  of  it  to  those  abore  or  be- 
low him,  or  so  as  to  operate  incouTenience  or  injury 
to  them. 

But  an  ezclusiTe  right,  inconsistent  with  the  eom> 
mon  equal  right,  may  be  acquired  either  by  express 
grant  from  those  whose  rights  are  or  may  be  affected 
by  it,  or  by  quiet  enjoyment  for  twenty  years,  from 
which  the  law  presumes  a  grant  Wright  f.  Howard, 
1  Law  J.  Chanc.  94,  s.  c  1  S.  &  S.  903. 


WAY. 


[See  HiOHWAT.] 

Where  there  is  a  right  of  way  for  the  occupier  of 
a  piece  of  land,  the  landlord  as  well  m  the  tenant 
may  pass  along  iL  Proud  ▼.  Hollii,  1  Law  J.  K.B. 
10,  s.  c.  1  B.  &  C.  8,  s.  c  9  D.  &  R.  31. 

A  way  of  oeceasity  is  limited  by  the  necessity 
which  created  it,  and  ceases,  if  at  any  subsequent 
period,  the  party  entitled  to  it  can  approach  the 
place  to  which  it  led,  by  passing  over  his  own  land. 
Holm€$  y.  Goring,  Holme$  ▼.  EUiolt,  9  Bing.  76, 
s.  c.  9  B.  Mo.  166. 


WHALE  FISHERY. 

If  whi}^  the  fish  is  fast  to  the  harpoon  of  the 
first  striker,  another  comes  up  unsolicited,  and  so 
disturbs  the  fish  that  she  breaks  from  the  first  hsr- 
poon,  and  then  he  strikes  her  with  a  harpoon  himself 
and  secures  her,  the  fish  continues  the  property  of 
the  first  striker.  Hogarth  r.  Jaekum,  1  M.,  &  M.  58, 
59,  s.  e.  9  C.  &  P.  595.  [Best] 


WILL. 


[See  Dbtisb,  Electioii ,  Lscact,  and  Powee.] 

(A)  Validitt. 
(«)  In  gtmtrmL 

(6)  TtHmtor't  mpmitf. 
(c)  /fitcstotien. 

(B)  Probate. 
(a)  GrentiN^. 
(*}  RoeaUimg. 

(C)  PBoor. 

(a)  In  generaL 

(6)  In  the  EccUnatticttt  Comrt. 

(D)  Revocation. 

(£)  Revival  and  RBpeBUCATioN. 

(F)  CODIOILS. 

(G)  CoNSTROCnOIf. 

(U)  Costs. 


(A)  Vaudity. 
(a)  JngsNsmi. 

A  win  made  by  a  domicil  may  be  valid  here, 
though  it  does  not  strictly  conform  to  the  Uw  of  the 
foreign  empire.     Curling  v.  Thornton,  9  Add.  19. 

But  the  Courts  in  &gland,  on  appeal  from  the 
Lords  Ordinary  of  Scotland,  as  to  the  validity  of  a 
will  made  by  a  domicil  of  Scotland,  will  be  governed 
by  the  law  of  Scotland,  though  it  differ  from  their 
own  opinion.     Hare  v.  Nasmyth,  9  Add.  95,  n. 

Qu^re — Whether  these  words, "  Listen  all  of  yon 
what  I,  Elizabeth  Jones,  do  say,"  &c.  are  aufficient 
"  rogatio  testium**  within  the  Statute  of  Fraoda.  Ls 
Afenn  v.  Bontall,  1  Add.  394. 

A  will,  drawn  by  an  illiterate  person,  if  duly 
attested,  is  not  invalid.  Carttton  v.  Griffin,  9  Ken. 
9B1,  a.  c.  1  Burr.  549. 

An  instrument,  though  not  signed  or  dated,  held 
to  be  a  valid  will.     Friswell  v.  Moore,  3  Phill.  135. 

An  instrument  written  with  ink  of  different 
colours,  merely  disposing  of  part  of  the  testator's 
property,  uot  signed,  nor  dated,  torn  at  the  bottom 
in  an  uneven  manner,  and  left  in  an  open  drawer, 
cannot  be  considered  as  a  valid  will.  BayU  v.  Mayne, 
$  PhilL  504. 

Although  a  will  has  not  been  executed,  yet  it  may 
in  some  cases  be  pronounced  for ;  therefare  where  a 
testator  delayed  the  execution  of  it  for  two  months, 
after  it  had  been  fairly  copied  for  execution,  metelj 
from  his  usual  habits  of  procrsatination,  it  was 
deemed  sufficient  to  rebut  the  ordinary  presumption 
of  abandonment,  created  by  delay.  Warburton  v* 
Burrows,  1  Add.  383. 

A  devise  of  a  copyhold,  surrendered,  &c.,  signed 
only  by  the  testator,  is  soficient  FenouUt  v.  Pes- 
tavant,  9  Ken.  109,  Chanc. 

Land  may  be  devised  by  will  to  be  charged  with 
legacies,  or  to  trustees,  to  pay  such  suou  of  money 
as  the  testator  may  direct ;  and  soch  legaeinB  may 
be  granted,  or  directions  given,  in  any  writing  exe- 
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cnted  before  (wo  witnesses,  or  without  witnesses. 
Where  the  Isnd  is  already  rested,  even  the  witnesses 
to  the  will  may  take  as  legatees  to  the  wliole  value 
of  the  land,  but  not  one  particle  of  the  land  can  be 
devised  but  by  a  will  in  the  presence  of  three  wit- 
nesses.    Cravfurd  v.  Couttt,  t  Bligh,  680. 

Several  instruments  giving  distinct  different 
amounts  to  the  same  persons,  were  holden  valid, 
GUle$pie  t.  Alexander,  3  Law  J.  Chanc.  52,  s.  c.  S 
S.  &  S.  145. 

Absurd  and  irrational  expressions  are  not  sufficient 
to  avoid  a  will  on  the  ground  of  uncertainty.  Ma  ton 
y.  Rabin9on,  S  S.  &  S.  295. 

Nothing  added  to  a  will  after  the  testator's  death 
can  be  established,  even  though  it  be  clearly  proved 
to  have  been  the  testator's  intention  to  have  given 
m  legacy,  if  not  reduced  into  writing  in  the  lifetime 
of  the  tesUtor.     Nathan  v.  Mors§,3  Phill.  529. 

A  will  may  appoint  one  executor  for  general  pur- 
poses, and  another  for  particular  purposes.  Lynch 
V.  BelUw,  S  Phill.  424. 

In  order  to  make  a  will  fraudulent  and  void  as 
against  creditors,  under  the  statute  (5  W.  &  M. 
c.  14,  8.  2  and  3),  there  must  be  a  debt  existing  at 
ihe  time  of  the  death  of  the  testator.  Morrant  v. 
Gough,  6  Law  J.  K.B.  14,  s.  c.  7  B.  2c  C.  206,  s.  c 
IM.  &R.41. 

If  a  mariner  gives  a  will  as  a  security  for  a  debt, 
It  will  be  set  aside.  Zachariat  v.  CoUit,  3  Phill.  190. 

Testamentary  papers  which  are  conditional  io 
tlieir  terms,  may  be  established  by  subsequent  re- 
cognitions.   Straust  V.  Schmidt,  5  Phill.  209. 

(b)  Te$tater*t  Capacity. 

A  married  woman  has  no  title  to  make  a  will :  if 
she  claims  the  right,  she  must  at  least  shew  by  what 
power  she  has  gained  it,  because  such  right  is  con- 
trary to  the  general  law  of  the  land.  Temple  v« 
Walker,  S  Phill.  394. 

The  rules  as  to  the  question  of  the  capacity  of  m 
testator,  spply  less  strictly  to  cases  of  delirium,  than 
to  those  of  insanity : — where  the  evidence  in  proof 
of  the  alleged  incapacity  was  yezy  equivocal,  and 
the  disposition  proper  without  any  ground  of  impu- 
tation on  the  conduct  of  the  executor, — the  Court 
pronounced  in  favour  of  it.  Brogden  v.  Brmon,  2 
Add.  441. 

Partial  insanity  is  good  in  defeazance  of  a' will, 
founded  immediately  (so  to  be  presumed)  in  or  upon 
such  partial  insanity.  If  A,  then,  make  a  will, 
plainly  inofficious,  in  respect  to  B,  and  is  proved,  at 
the  time  of  making  it,  to  have  been  under  a  mor- 
bid delusion  as  to  the  character  and  conduct  of  B, 
the  Court  of  Probate  will  relieve  against,  by  pro- 
nouncing this  will  to  be  invalid,  and  holding  A  to 
have  died  intestate,  in  law ;  bow  sane  soever,  in 
other  particulars,  or  even  generally,  A,  at  the  time 
in  question,  of  making  the  will,  may  be  proved  to 
have  been.     Dew  v.  Clark,  3  Add.  79. 

Meaning  of  the  expression  "  partial  insani^." 
Veto  V.  Clark,  6  Law  J.  Chanc.  186. 

On  a  widow's  impeaching  the  validity  of  her 
teststor'ii  will,  on  the  ground  that  he  was  incapable 
of  making  one,  being  insensible  at  that  time,  the 
executors  under  the  will  proved  by  the  surgeon  who 
attended  him,  that  his  capacity  was  good,  and  that 
the  latter  even  lecomroended  the  deceased  to  make 
a  will,  and  settle  his  affairs.    To  controvert  this 

PiOBST,  182«— 1828. 


ststement,  the  widow  called  the  subscribing  wit- 
nesses to  the  instrument,  who  swore  that  he  was  in 
a  state  of  total  insensibility ;  but  the  Court,  giving 
more  credit  to  the  testimony  of  the  6rst  witness 
than  to  the  two  last,  pronounced  the  will  to  be  valid. 
Landott  v.  Neltieihip,  2  Add.  245. 

(c)  Attestation , 

To  constitute  a  good  attestation  of  a  will  of  lands, 
it  is  not  necessary  that  the  testator  should  sctnally 
seethe  witnesses  sign  the  attestatioos ;  it  is  suffi- 
cient if  he  were  in  such  a  situation  that  he  might 
see  them  attest  his  will. 

If,  on  the  evidence,  it  appear  that  the  testator  was 
too  weak  to  get  out  of  bed,  and  it  be  doubtful  whe- 
ther the  attestation  was  signed  in  the  same  room  in 
which  he  was,  or  in  the  next  room,  the  door  being 
open ;  it  will  be  for  the  jury  to  say,  whether  the 
will  was  attested  eitlier  in  the  same  room,  or  in  such 
a  part  of  (he  next  room  that  tiie  testator  might  see 
them  sign  the  attestation  :  in  either  of  those  eases 
the  attestation  is  good.  But  if  the  jury  should 
think  that  the  attestation  was  signed  by  the  wit- 
nesses at  a  part  of  the  next  room  where  the  testator 
could  not  see  them,  that  is  not  a  good  attestation, 
notwithstanding  the  door  between  the  two  rooms 
was  open,  and  the  testator  might  hear  what  the 
witnesses  said  in  the  next  room,  if  they  spoke  in 
the  ordinary  tone  of  voice.  Todd  v.  Earl  of  Wiv' 
eheltea,  2  C.  &  P.  488,  a.  o.  1  M.  &  M.  12.  [Abbott] 

A  testamentary  paper  bearing  an  attestation 
clause,  to  which  no  subscribing  witnesses  appear, 
is  not  invalid  on  that  ground,  if  it  be  penect  in 
other  respects.    Deker  v.  Goff,  2  Add.  42. 

Whera  a  testamentary  paper  contained  an  attes- 
tation clause  without  witnesses,  but  was  sealed  up, 
—the  Court  held  it  sufficient,  because  the  sealing  up 
shewed  that  the  testator  did  not  mean  the  paper  to 
be  witnessed.    Buckle  v.  BuekU,  3  Phill.  325. 

9 

(B)  Probate. 
(a)  Granting, 

A  Court  of  Probate,  in  deciding  what  instruments 
the  testator  meant  to  operate  as,  and  compose  his 
will,  draws  its  conclusion  from  all  the  circumstances 
of  the  case.     Greeuough  v.  Martin,  2  Add.  239. 

The  death  of  a  testator  before  he  could  prepare 
his  will,  is  a  sufficient  ground  to  authorise  the  Eccle- 
siastical Court  to  grant  probate  of  unfinished  in- 
structions.    Mutto  V.  Suteliffe,  3  Phill.  104. 

Instructions  for  a  will,  will  be  pronounced  for,  if 
it  appears  the  testator  was  prevented  from  execut- 
ing the  will  by  the  act  of  God.  Allen  v.  Manning, 
2  Add.  490. 

Where  testamentary  papers  are  headed  "  Instruc- 
tions for  a  will,"  and  indorsed,  however  imperfect 
they  may  be  in  themselves,  yet  if  proved  to  have 
been  signed  by  the  deceased  (even  many  years 
before  death,)  with  an  intanty>n  to  render  them 
operative,  pro  tanto,  in  the  event  of  her  dying 
without  any  further  act  done,  they  are  entitled  to 
probate.     Popple  v.  Cuniaon,  1  Add.  377. 

The  Court  will  not  permit  intricate  and  incom- 
plete papers  to  probate,  where  the  sudden  death  of 
an  alleged  testator  prevents  their  completion  as  a 
will ;  therefore,  it  must  be  shewn  that  they  were  in 
progress  towards  completion  at  that  time,  so  as  to 
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warrant  an  inference,  that  the  testator  was  prevented 
from  completing  them  by  that  event  alone.  War- 
burton  ▼.  Burrows,  1  Add.  383* 

The  omission  by  a  solicitor,  through  inad?ertencep 
to  insert  a  bequest  of  residae  in  a  testamentary  dis- 
position, will  preclude  it  from  being  admitted  to 
probate.     Roekell  ▼.  Youde,  3  Phill.  141. 

Probate  granted  of  instructions,  for  a  codicil  given 
to  a  third  person,  who  was  to  transmit  them  to  a 
solicitor.    Levth  v.  LewU,  3  Fbill.  109. 

If  the  intention  to  appoint  an  executor  according 
to  the  tenor  be  clear,  he  is  entitled  to  be  joined  in 
the  probate  with  an  executor  expressly  appointed. 
Grant  v.  Leslie,  3  Phill.  116. 

Before  the  probate  of  a  fictitious  will  has  beeu 
deemed  unavailable,  the  next  of  kin  cannot  claim. 
Bennett  v.  Cradoek,  1  Ken.  131. 

The  Prerogative  Court  of  Canterbury  will  not 
receive  a  responsive  allegation  to  a  cmtdidit  sug- 
gesting the  will  of  an  Englishman  to  be  unsopport- 
able  by  the  laws  of  a  foreign  country,  where  itwai 
made,  and  where  he  died,  be  being,  as  it  alleged,  a 
domiciled  inhabitant,  as  a  ground  for  the  Court  not 
to  grant  probate  thereof.  Curling  v.  Thornton,  2 
Add.  6.         s 

If  there  be  alterations  in  a  will,  probate  will  not 
be  granted  in  the  common  form.  In  the  goods  of 
Rolls,  S  Add.  316. 

Where  probate,  in  common  form,  ii  sought  to  be 
bad  of  a  testamentary  paper,  which  the  Court  is 
convinced  could  never  be  establiahed,  by  proof  in 
solemn  form,  as  a  will,  the  Court  nay  feel  itself 
bound  to  withhold  probate,  in  common  form  of  that 
testamentary  paper,  even  though  this  be  assented  to 
by  the  only  party  or  parties  who  have  any  apparent 
either  right  or  interest  to  contest  it.  At  all  events, 
under  circunutances,  it  will  require  more  stringent 
proof  that  the  party  or  parties  so  assenting,  are 
conusant  of  the  full  import  of  their  act,  than  is  for- 
nished  by  the  mere-  exhibiting  of  a  formal  "  proxy 
.  of  conaent,"  executed  by  such  party  or  parties.  Jn 
the  goods  of  Jcihn  Tocher,  Esq.,  3  Add.  16. 

Where  an  allegation,  propounding  a  testamentary 
paper,  did  not  plead  facts  of  a  nature  to  satisfy  the 
Court,  that  if  they  were  proved,  they  could  shew 
the  testator's  capacity  equal  to  the  act ;  it  was  re- 
jected.    Montefeiore  v.  Montefeiare,  t  Add.  354. 

If  there  be  no  person  before  the  Court  who  has 
an  interest  in  supporting  the  document  propounded, 
— the  Court  will  not  proceed  until  all  the  parties 
interested  be  called  before  the  Court,  either  by 
notice  or  by  formal  process.  Redmill  v.  Redmtll,  S 
PhiU.  410. 

(6)  Recalling. 

A  codicil  with  various  interlineations  and  erasures, 
not  dated,  signed,  nor  concluded,  was  deemed  in- 
operative, and  probate  recalled  after  a  lapse  of  thir- 
teen years.     Finucane  v.  Gayfere,  3  PhiU.  405. 

Residuary  clause  not  being  co>exten8ive  with  the 
heads  and  instructions  given  for  the  will,  is  a  ground 
for  recdling  probate.  Fawsett  v.  Jones,  3  Phill.  434. 

Where  probate  had  been  granted  of  instructions 
for  a  will, — the  Court,  after  the  lapse  of  eight 
years,  reluctantly  granted  a  rule  to  shew  cause  why 
it  should  not  be  revoked,  on  the  ground  that  the  de- 
ceased was  delirious  at  the  time  they  were  given. 
Evans  r.  Knight,  3  Phill.  413. 


(C)  Proof. 
(a)  In  general* 

Where  the  subscribing  witnesses  were  creditors 
of  the  testator,  their  debts  having  been  paid,  they 
were  admitted  to  prove  the  will.  Wyndham  v. 
Chetwynd,  2  Ken.  121,  s.  c.  1  Burr.  414,  s.  c 
Blac.  95. 

Legatees  cannot  be  witnesses  to  prove  a  will. 
Tucker  v.  Sanger,  1  M'Clel.  435,  s.  c.  13  Price,  607. 

In  establishing  a  will,  the  attestation  of  all  the 
witnesses  must  be  proved  if  they  are  abroad  or  dead, 
and  the  proof  must  be  positive ;  but  in  proving 
a  will,  for  some  purposes,  it  is  sufficient  to  adduce 
what  will  satisfy  the  Court  Wood  v.  Stane,  8  Price, 
613. 

A  will  more  than  thirty  years  old  may  be  read, 
notwithstanding  possession  has  not  followed,  because, 
until  it  has  been  stated  to  the  Court,  the  judge  cannot 
know  what  the  will  directs.  Doe  d.  Lloyd  v.  Piu- 
sin^ham,  2  C.  &  P.  440.  [Burrow] 

Where  a  will,  thirty  years  old,  is  brought  from 
the  Eoclesiastical  Court,  the  mere  fact,  proved  by 
the  party  against  whom  the  will  is  produced,  that 
one  of  the  attesting  witnesses  is  living,  does  not 
render  it  necessary  for  the  party  producing  the  will 
to  call  that  witness,  although  the  testator  baa  not 
been  dead  thirty  years.  Doe  d.  Oldtmll  v.  Wootley, 
6  Law  J.  K.B.  286,  s.  o.  8  B.  &  C.  22,  s.  c.  3  C  & 
P.  402. 

Doctrine  of  presumption  as  to  the  attestation  of 
wills  in  the  presence  of  the  testator.  Earl  tf  Wvn- 
ehelsea  v.  Wauehope,  5  Law  J.  Chano.  167,  and  ase 
Todd  V.  Earl  of  Winchelsea,  ante. 

If  witnesses  prove  the  attestation  of  the  will,  but 
no  queation  be  asked  as  to  the  testator's  sanity,  the 
cause  will  be  adjourned,  with  Kberty  to  exhibit  an 
interrogatory  as  to  the  sanity.  Abrams  v.  Winikupt 
1  Russ.  526. 

In  a  suit  to  establish  a  will,  and  for  the  adminis- 
tration of  real  and  personal  assets, — if  the  heir  at 
law  of  the  testator  be  abroad,  it  seems,  the  Court 
does  not,  as  in  other  cases,  declare  the  will  well 
proved,  or  establish  the  same,  but  merely  directs 
the  trusts  of  the  will  to  be  carried  into  execution. 
Thompson  v,  Topham,  1  Y.  &  J.  556. 

(b)  In  the  EeeUsiattical  Court, 

It  is  not  necessary  that  a  will  appointing  testa- 
mentary guardians  should  be  proved  in  tins  court 
GUliat  V.  Gilliat,  3  PhiU.  222. 

A  will  made  by  a  naval  officer  in  favoor  of  an 
agent,  on  the  advance  of  money,  requires  very  strong 
proof  of  the  animus  testaiuii,  and  it  will  be  invalid 
if  executed  as  a  mere  security  for  debt.  Zaehariat 
V.  Collis,  3  PhiU.  176. 

A  nuncupative  will  requires  to  be  proved  by  evi- 
dence much  more  strict  and  stringent  than  that  of 
an  alleged  unwritten  will.  Le  Mann  v.  Bonsall,  I 
Add.  389. 

Where  a  will  has  nothing  doubtful  or  incongruous 
on  the  face  of  it,  suggesting  itself  the  probability 
of  some  casual  error,  to  account  for  this,  in  the  body 
of  the  will ;  extrinsic  evidence  to  the  testator  having 
meant  other  than  the  will  expresses,  is  inadmisaiUe ; 
for  the  Court,  after,  and  notwithstanding  such  evi- 
dence, would 'still  be  bound  to  pronounce  for  the 
will  in  its  actual  state. 
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Bat  then  beiog  lome  alMurdity,  or  tmbiguity,  on 
the  face  of  the  will ;  probably  owing,  and  so,  pro- 
bably to  be  ascribed  to  some  casual  error  in  the 
bodj  of  the  will ;  the  fact  of  some  casual  error  in 
the  body  of  the  will  may  then  be  pleaded,  in  order 
to  its  beiog  proved  hy  extrinsic  eyidence.  And  in 
the  erent  of  such  evidence  being  satisfactory,  both 
to  the  fact  of  some  casual  error,  and  to  the  error 
suggested  beiog,  precisely « that  error ;  the  Court  is 
bound  to  pronounce  for  the  will,  not  in  its  actual 
state,  but  with  that  error  first  reformed  or  corrected, 
in  manner  suggested. 

An  allegation,  pleading  the  casual  omission,  by 
the  testator,  in  his  will,  of  a  lepicy  of  5000/.  to  a 
nephew,  admitted  t»  proof  on  this  principle.  Bayl' 
Hon  v.  Bayldmit  3  Add.  233. 

A  dies,  leaying  a  will  and  codicil,  whereby  he 
appoints  B  residuary  legatee  for  life  \  two  other 
codicils  (so  styled),  propounded  by  the  executors, 
and  opposed  on  the  part  of  C,  one  of  the  contingent 
residuary  legatees,  substituted  in  the  will,  and  a 
legatee  in  the  (first)  codicil.  Part  of  an  allegation, 
setting  up  that  ^  had  no  interest,  in  consequence  of 
A's  property  being  insufficient  to  pay  the  legacies 
bequeathed  in  bis  will  and  (first)  codicil,  (in  order, 
this,  to  make  out  B's  competence  as  a  witness  against 
the  second  and  third  codicils,  so  styled),  admitted 
to  proof.  But  the  Court  said,  that,  howsoerer  prored, 
it  would  pay  little  respect  to  B's  evidence ;  unless 
she  also  qualified  as  a  witness,  in  the  usual  mode, 
by  releasing ;  which  she,  B,  could  hare  no  diflloulty 
in  doing,  if  in  efifect,  she  had  no  interest.  Byrne 
T.  Da/se//,  3  Add.  61. 

An  allegation  pleaded  that  a  testator,  in  ezecnting 
certain  papers  [marked  A]  as  and  for  his  will, 
[snch  papers  consisting  of  33  sheets,  numbered 
from  1  to  19,  and  from  21  to  34]  rerily  believed  a 
paper  [marked  B]  itself,  or  a  transcript  or  copy 
thereof,  to  be  in  its  place  [as  the  30th  (missing) 
sheet,  supplied  from  the  draft  will,]  in  and  among 
such  pspers ;  and  that  if  a  transcript  or  copy  of  B 
were  not  in  its  place,  in  and  among  papers  A,  when 
80  executed  by  the  testator,  its  omission  was  purely 
by  mistake  or  accident ;  or,  lastly,  that  if  a  copy  or 
transcript  of  B  were  in  its  place,  in  and  among 
papers  A,  when  executed  by  the  testator,  as  and  for 
his  will,  it  had  since  been  detached  from  the  same, 
(and  lost  or  mifllaid)  unknown  to,  and  contrary  to 
the  meaning  and  intention  of  the  testator ;  for  that 
the  testator  meant  and  intended  to  give,  will,  be« 
queatb,  &&,  in  all  things,  as  in  papers  A  and  B 
(propounded  as  together  containing  his  will)  together 
contained.  The  Court  deemed  thisallegation  proved, 
pronounced  for  papers  A  and  B,  (B  inserted  ss,  or 
in  supply  of,  the  SOth  sheet  of  A,)  as  together  con- 
taining the  will  of  the  testator — on  what  principles, 
vide  case  of  Bayldon  v.  Bayldoiu  Traven  v.  MilUr, 
3  Add.  236. 

Although  the  next  of  kin  has  acquiesced  in  pro- 
bate, taken  in  the  common  form,  and  has  even  re- 
ceived a  legacy  doe  to  him,  under  the  will,  still  he 
is  at  liberty  to  dispute  such  probate,  and  put  the 
executors  thereof  on  proof,  per  testet,  of  that  identical 
will,  upon  his  bringing  in  the  legacy  so  received. 
Bell  V.  Armstrong,  1  Add.  365. 

When  the  probate  of  a  will  once  taken,  is  called 
in  by  the  next  of  kin,  thongh  in  the  common  form, 
and  he  puts  the  executor  on  proof,  per  tettee,  of  his 


will,  he  does  it  at  his  peril  as  to  costs.  Bell  v. 
Armstrong,  1  Add.  365. 

Before  a  next  of  kin,  who  has  received  a  legacy 
under  a  will  of  which  probate  has  been  obtained, 
can  be  permitted  to  put  the  executor  on  proof  per 
teetes  of  that  will,  he  must  bring  in  such  legacy  to 
the  registry  of  the  Court.  Core  v.  Spencer,  cited  1 
Add.  374. 

A  person  benefited  by  a  former  will,  will  not  be 
allowed  to  put  an  executor  on  proof  of  an  existing 
will,  unless  such  former  will  be  produced.  Thompeon 
y.  Waldram,  3  PhilL  584. 

A,  as  executor  of  B,  cited  to  bring  in  the  pro- 
bate, taken  in  common  form,  of  her  will,  seven 
years  before,  by  A ;  and  to  prove  the  will,  per  testes ; 
at  the  instance  of  C,  as  the  representative  of  D,  the 
mother,  the  sole  next  of  kin  of  B. 

A,  who  appeared  under  protest,  dismissed  with 
costs ;  the  Court  holding,  that  it  was  only  competent 
to  C  to  do,  in  the  premises,  what  D,  if  living,  could 
have  done ;  that  D,  if  living,  could  not  have  cited 
A,  in  effect,  aa  cited  by  C  finally,  that  the  grounds 
suggested,  in  objection  to  the  protest,  [being  the 
same  meant,  in  the  end,  to  be  relied  on,  in  opposi- 
tion to  the  will,]  were  unavailing  in  objection  to  the 
protest,  [and  would  in  the  end,  be  equally  so,  in 
opposition  to  the  will].  Braham  v.  Burckell,  3 
Add.  243. 

(D)  Revocation. 

[See  3|parroti>  v.  Hardcastle,  1  Ken.  67 — ante,  Ad- 
vowsoN,  and  Grantley  v.  Garthwaite,  3  Russ.  90.] 

Marriage  and  issue  are  a  presumptive  revocation 
of  a  will,  but  such  will  is  established  by  a  codicil 
republishing  it.     Gibbern  v.  Crofi,  1  Add.  455. 

Questions  of  revocation  of  a  will  are  all,  to  a  cer- 
tain extent,  questions  of  intention  ;  therefore  testa- 
mentary instruments  (regularly  executed)  are  hardly 
to  be  deemed  revoked  by  mere  inference  and  impli- 
cation, under  any  circumstances ;  but  certainly  not 
under  circumstances  tending  to  shew  that  the  tes- 
tator's intention  vras  not  to  revoke  them.  Upon  this 
principle,  where  A,  by  a  sixth  codicil  to  his  will, 
'*  oonfirmed  and  republished  '*  bis  said  will,  and  the 
several  codicils  thereto  (specifying  two,  by  their 
dates,  and  omitting  any  mention  of,  or  reference  or 
allusion  to,  either  of  the  other  three.)  The  Court 
held,  that  this  did  not  amount  to  a  revocation  of 
either  of  the  other  three.  Smith  v.  Cunningham,  1 
Add.  448. 

On  the  question,  whether,  on  setting  aside  a  deed 
of  conveyance  on  a  clear  manifest  fraud,  a  will,  pre- 
vioualy  made  to  the  grantee  under  the  deed,  has 
been  revoked  by  it,  and  is  rendered  again  valid  by 
annihilating  the  deed :  Held,  that  any  deed  shewing 
an  intent  to  make  a  different  disposition,  is  a  revo- 
cation of  a  will,  and  that,  in  the  present  case,  the 
whole  being  one  transaction  between  the  same 
parties,  the  Court  would  not  set  up  the  will.  Hick 
y.  Move,  3  Ken.  117,  Chanc,  s.  c.  Ambl.  215« 

Where  a  lease  has  been  renewed,  the  question, 
whether  it  amounts  to  a  revocation  of  a  previous 
will,  depends  on  the  intention  apparent  in  the  will. 
Cotegrawe  v.  Manby,  6  Mad.  72. 

A  subsequent  conveyance  of  property  devised  is, 
in  law,  the  revocation  of  a  devise.  Doe  d.  Smith  v. 
Smith,  6  Law  J.  K.B.  64. 

A  fine  passed  after  the  making  of  a  will  is,  in  law. 
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H  MTOcation  of  th«  will,  as  to  whatever  is  paised  by 
the  Tine.  Denn  d,  Bulkeley  v.  Wilford,  4  Law 
J.  K.B.  «95|  a.  c.  8  D.  &  R.  549 :  s.  P.  Parfcer  v. 
BtfCM,  8  Tavnt  699. 

By  deed  of  the  4tb  of  November  1800,  (being  the 
settlement  made  on  the  marriage  of  A  and  B,)  the 
intended  wife  B,  in  exercise  of  a  general  power  of 
appointment  vested  in  her  by  a  previous  deed  of  the 
4th  of  Maj  1799,  appointed  certain  freehold  houses 
to  the  ass  of  trustees,  during  the  joint  lives  of  her- 
self and  her  husband,  for  her  separate  use,  with  re- 
mainder, in  the  event  of  hor  dying  in  the  lifetime  of 
her  husband  (which  happened),  as  she  should  appoint 
bjr  will,  attested  by  three  witnesses,  with  limitations 
over.  Shortly  after  her  marriage,  B,  by  will  duly 
attested  by  three  witnesses,  devised  the  houses  to 
her  husband  in  fee;  afterwards,  in  1811,  she  and 
her  husband  executed  a  deed,  attested  by  two  wit- 
nesses, by  which,  after  reciting  the  indenture  of  the 
4ih  May  1799,  but  not  mentioning  the  marriage* 
aettlement,  B,  in  exercise  of  the  power  given  her  by 
the  deed  of  1799,  and  of  all  other  dowers,  &o.  ap- 
pointed  the  measuages  to  the  use  of  her  husband  for 
life,  remainder  to  the  use  of  herself  for  life,  remain- 
der to  the  use  of  the  children  of  the  marriage,  as  she 
should  appoint ;  and,  in  default  of  appointment,  to 
all  the  children  equally,  in  tail,  with  remainder  to 
her  husband  in  fee  :  Held,  that  the  deed  of  1811  did 
not  operate  aa  a  revocation  of  the  previous  will. 
Eilbeek  v.  Wood,  1  Russ.  564. 

A  will  of  real  estate  is  revoked  by  a  conveyance 
to  trustees,  upon  trust  to  Bell  and  pay  debts,  and, 
until  the  sale,  to  pay  an  annuity  to  the  aeparate  use 
of  the  graator'a  wife,  which  annuity  was  not  pre- 
viously a  charge  upon  the  property.  Hodge$  v. 
Grttn,  6  Law  J.  Chanc,  99, 

A  will  had  been  dulv  executed,  devising  a  real 
estate ;  subsequently,  toe  testatrix,  by  t  deed  en- 
rolled under  the  Mortoiain  Aet,  appropriated  the 
estate  before  devised  toeharitable  uses,  and  exeonted 
a  codicil  to  be  Uken  as  part  of  her  will.  The  testa- 
trix died  before  the  expiration  of  the  twelve  months 
limited  by  the  statute ;  the  deed  consequently  be- 
came inoperative,  and  was  held  to  be  no  revocation 
of  the  devise  of  the  real  estate.  Matthrws  v.  Vtnubtei, 
£LawJ.G.P.lS4,s.c.2Bing.lS6,s.c.9B.Mo.f86. 

J  H,  seised,  amongst  other  estates,  of  certain 
copyhold  [jremises,  by  will  devised  all  that  his  copy- 
hold premises,  &c.  to  the  use  of  trustees,  in  trast 
for  his  wife  during  her  life  or  widowhood,  or  so 
long  ss  she  should  reside  upon  the  premiaes ;  and  in 
either  of  these  events,  to  the  same  trasteee  in  trust 
to  follow  the  disposition  of  the  residue  of  his  real 
estates,  regard  being  had  to  the  nature  of  the  copy- 
hold tenure;  he  devised  to  the  same  trustees  a 
freehold  estate,  charged  with  an  annuity  to  his 
daughter  for  life,  after  her  death  to  the  use  of  her 
children,  and  in  default  of  such  issue,  to  follow  the 
disposition  of  the  residue  of  his  real  estates ;  and 
further  devised  to  the  same  truatees  certain  freehold 
premises,  and  all  the  residue  of  his  real  estates,  in 
trust  for  his  son,  charged  with  an  annuity  to  his 
wife,  rsmainder  in  tail  male  to  the  issue  of  his  son ; 
on  failure  of  such  issue,  a  further  annuity  being 
thereupon  payable  to  his  wife,  to  the  use  of  his 
grsndson  for  life,  remainder  to  the  sons  of  his  grand- 
son in  tail  male ;  and  on  failure  of  such  issue,  to  the 
use  of  the  sons  of  his  daughter  in  tail  male,  remain- 


der to  his  right  heirs :  he  bequeathed  to  his  wife 
certain  personal  property  absolutely,  and  to  the 
ssme  trustees  all  the  personal  property  in  and  upon 
the  copyhold  premises  in  trust  for  bis  wife,  during 
such  time  as  she  should  be  entitled  to  the  copyhold 
premises,  and  on  the  determination  of  her  estate 
therein,  for  the  devisee  of  the  reaiduary  real  eatate; 
and  to  his  son  all  the  residue  of  his  property,  llie 
testator,  by  his  first  codicil,  referring  to  nia  will,  and 
reciting  the  death  of  his  son,  devised  to  the  husband 
of  his  daughter,  after  her  death,  the  freehold  estate 
devised  by  his  will  to  her;  charged  his  residuary 
real  estates  with  a  further  annuity  to  his  wife,  over 
and  above  those  already  limited  thereout  for  her 
benefit;  bequeathed  two  further  annuities  to  his 
daughter  and  to  her  husband,  and  revoked  the  be- 
queat  of  his  personal  property  in  and  about  his 
copyhold  premises,  giving  tlie  ssme  and  the  residue 
of  his  personal  property  absolutelj^  to  his  wife,  and 
in  the  event  of  her  death  before  him,  to  his  nephew. 
By  a  second  codicil,  the  testator  appointed  his  wile 
sole  executrix,  and  reaiduary  legatee  of  his  personal 
property :  and,  by  a  third  codicil,  directed  the  pio- 
eeeds  of  certain  shaies  in  the  County  Fire  Olfice,  to 
be  enjoyed  by  his  wife  for  life  ;  after  her  death,  by 
hia  daughter  and  her  husband  for  life;  and  after 
their  decease  by  his  heir  in  possession :  and  by  a 
fourth  codicil,  revoking  and  making  void  uverml  of 
the  dispositions  theretofore  made  by  his  will  and 
codicils  of  all  his  freehold,  oopyhold,  and  peiaonal 
estate  and  effecia  of  every  kind  and  description,  in- 
stead, and  in  the  place  of  such  devise,  disposition, 
and  bequeat  thereof,  gave,  devised,  and  bequeathed 
all  and  every  hia  freehold,  copyhold,  and  personal 
estate  and  effecta  of  every  kind  and  description 
whatsoever  and  wheresoever  sitnalsd,  to  his  daugh- 
ter for  lifo,  remainder  to  his  grandson  and  his  hsus 
in  strict  entail,  and,  on  failure  of  issne,  as  by  bis 
will  directed ;  ratified  and  confinned  the  several  an- 
nuities and  donations  by  his  will  and  former  eodieib 
bequeathed ;  and  gave  and  bequeathed  to  his  wifoa 
further  annuity,  with  the  like  rastriotions  as  the 
former  were  payable ;  in  all  other  reapeeta  confim- 
iog  his  will  and  codicils:  Held,  in  eiror,  that  this 
latter  codioil  did  not  revoke  the  devise  in  the  will  to 
the  widow  of  the  oopyhold  promises,  Hidu  v. 
Dm  d,  H9arU,  1  Y.  &  J.  470. 

15,0001.  being  charged  upon  certain  lands  by  way 
of  portiona  for  younger  children,  in  eqoal  sbarss, 
subject  to  the  appointment  of  it  among  diem  by  Ike 
father ;  one  of  the  ohildrsn,  in  oonsideimtion  of  n 
large  sum  advanced  to  her  in  ooniemplation  of  her 
marriage,  by  her  lather,  who  was  the  then  tenant  of 
the  premises,  releasee  to  him  and  hia  heira  all  her 
interest  in  the  lands ;  this  does  not  operste  as  an 
extinguishment  of  her  part  of  the  15,000i.,  bnl  the 
father  will  take  that  part  as  a  purchaser.  The  fother 
being  entitled,  as  a  purchaser,  to  dispose  of  part  of 
the  15,000(.,  by  hia  will  bequeaths  the  whole  of  it 
to  bis  three  daughtera,  who  were  not  then  advanesd ; 
shortly  afterwards  one  of  them.  A,  having  married, 
and  having  received  from  him  10,000(.,  he,  by  a 
codicil  reciting  that  cireumstence,  revoked  the  ap- 
|)ointment  of  the  15,000/.  made  bv  him  in  his  wUl, 
so  far  only  as  respected  A,  and  tier  proportion  of 
the  same,  and  not  further :  Held,  that  the  two  re- 
maining daugh  ters  were  entitled  to  the  whole  t5,000L , 
and  that  the  codioil  was  not  merely  a  revocation  of 
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the  gift  to  A.  Noel  ▼.  Walttngham,  S  Law  J.  Ch&ne. 
12,  8.0.  2S.  &S.  99. 

A  married  woman  having,  in  the  event  of  her 
dying  in  her  husband's  lifetime,  a  power  of  appoint- 
ing  certain  freehold  meaauages  by  will,  attested  by 
three  witnesses ;  and,  in  the  event  of  her  surviving 
hor  husband,  a  power  of  appointing  by  deed  or  writ- 
ing, attested  by  two  witnesses — during  the  cover* 
ture  made  a  « ill,  attested  by  three  witnesses,  de- 
vising the  messuage  to  her  husband  in  fee ;  after- 
wards by  deed,  attested  by  two  witnesses,  she  ap- 
pointed them  to  uses  and  trusts  altogether  inconsis- 
tent with  the  disposition  made  by  her  will,  and  she 
subsequently  died  in  the  lifetime  of  her  husband : 
Held,  thst  the  deed  did  not  operate  as  a  revocation 
of  the  will.  Eilbtck  v.  Wood,  5  Law  J.  K.B.  194, 
ib.  Chanc.  61,  s.  c.  1  Rubs.  564. 

A  testator  seised  in  fee  of  an  esute  diaposes  of  it 
by  will.  After  making  his  will,  having  occasion  to 
borrow  a  sum  of  money,  he  conveys  the  estate  by 
way  of  security  for  the  money  to  trustees  in  fee ; 
and  there  is  a  proviso  in  the  deed  of  conveyance,  tliat 
if  the  mortgage  money  was  paid  at  the  time  fixed, 
the  trustees  were  to  re*eonvey  the  estate  to  him, 
his  heirs  and  assigns,  or  to  such  person  or  persona, 
and  for  such  estate  and  estates,  and  to  and  for  such 
lawful  trusts,  intents  and  purposes,  as  the  testator, 
his  heirs  and  assigns,  should  by  any  deed  or  instru- 
ment in  writing,  direct,  limit,  or  appoint :  Held, 
that  the  direction  of  tlie  sdditional  words,  *'  to  convey 
to  such  person  or  persons,"  &o.  gave  no  new  power  of 
conveyance  to  the  testator  beyond  what  he  would 
have  acquired  without  them,  as  the  necessary  con- 
sequence of  the  conversion  of  his  legal  into  an 
equitable  fee;  and  consequently,  the  ooDverance, 
being  as  a  mere  security  for  money,  operated  only 
as  a  revocation  of  the  will,  pro  tanto.  Brain  v.  Brain, 
6  Mad.  jfSl. 

If  a  party  aits  down,  meaning  to  revoke  a  dispo- 
sition of  his  property,  and  by  the  same  act,  unUo 
contextu,  to  make  a  new  one,  if  he  makes  the  revo- 
cation,  but  diea  before  he  has  completed  his  new 
disposition,  he  shall  not  be  held  to  have  revoked  his 
former  disposition,  because  his  revoking  it  wsi  but 
part  of  hia  purpose,  and  his  aet  waa  incomplete. 
J3ut  if  he  completed  bis  purpose,  by  a  new  disposi- 
tion, the  first  is  revoked,  however  inadequate  snch 
new  disposition  may  be  to  convey  his  property. 

As  if  A,  having  made  a  will  of  land,  afterwards 
makes  another  in  which  he  revokes  it,  and  gives  his 
land  to  a  monk,  or  an  alien,  the  revocation  is  good, 
although  the  devise  is  void,  because  the  purpose  wss 
complete  so  fsr  aa  it  vras  in  his  power  to  complete  it 

If  the  heirts  let  in  pro  hnviiamo  intervalto,  the  in- 
tention or  power  of  the  grantor  to  give  away  his 
estate  upon  death-bed  signifies  nothing,  if  it  is  not 
done  habiUmodo,  The  cases  of  the  destruction  of  the 
liege  pousiie  deed  though  canoelled  only  to  execute 
another  deed,  or  a  revocation  by  indorsement,  whpn 
a  new  deed  was  the  next  moment  executed,  shew, 
that  what  may  be  done  validly  in  one  mode  cannot 
be  so  in  any  mode. 

In  the  case  of  Roweui  v.  Alexander  a  false  prin- 
ci}ile  was  laid  down  on  the  Bench,  that  because  the 
testator  could  effectually  have  given  the  vahio  of 
his  estate  in  money,  therefore  the  disposition  of  the 
estate  was  valid.  It  was  said  in  that  esse,  that  there 
was  no  express  revocation  ;  but  temblet  that  giving 


the  estate  wholly  to  another,  was  equivalent  to  an 
express  revocation. 

That  case  must  now  be  held  to  stand  upon  this 
principle,  that  the  testator  did  not  mean  the  former 
deed  to  be  revoked  unless  the  second  deed  was  found 
to  be  good,  and  expressing  nothing  as  to  a  revoca- 
tion of  the  former  deed, must  be  held  to  have  meant 
in  effect  that  both  should  stand  to  accomplish  the 
purpose  Le  wanted,  of  giving  the  estate  to  the  dis- 
pense in  the  Isst  deed. 

The  case  of  Rowan  v.  Alexander  has  become 
authority  from  lapse  of  time.  CranJ'urd  v.  Coutts,  2 
Bli^b,  687. 

Ihe  cancellation  or  destruction  of  a  will,  by  an 
onauthorized  person,  will  not  prevent  the  Court 
from  pronouncing  in  favour  of  it,  in  tubttauce  and 
effect,  if  its  contents  can  be  ascertained.  Foster  v. 
JPosrcr,  1  Add.  16«. 

A  testator,  after  having  duly  executed  a  will  to 
pass  his  real  eststes,  appeared  afterwards  to  have 
made  interlineations,  immaterial  as  to  the  dis]K>sitions 
of  the  real  estate,  and  a  fair  copy,  unexecuted,  was 
found  in  the  same  drawer  at  the  residence  of  the 
testator,  after  his  death  :  Held,  that  the  latter  cir- 
cumstance being  demonstrative  only  of  a  future  in- 
tention, not  carried  into  effect,  it  was  inoperative  ; 
and  that,  the  whole  facts  of  the  case  shewing  that  re- 
vocation was  not  his  object,  sucli  alteration  did  not 
revoke  the  will.  fVindtor  v.  Pratt,  5  B.  Mo.  484, 
8.  c.  «  B.  &  B.  650. 

Where  the  deceased  wrote  a  letter  of  "  instruc- 
tions" to  his  solicitor,  concerning  certain  alterations 
to  be  made  in  his  will,  two  months  before  his  death. 
The  Court  rejected  it  as  inadmissible,  on  the  ground, 
that  such  letter  did  not  shew  the  deceased  to  have 
fully  made  up  his  mind  as  to  the  proposed  alterations. 
Antrobutt,  Nepean,  1  Add.  :$99. 

Legacies,  charged  solely  on  the  real  estate,  having 
been  given  by  a  will  duly  attested,  the  testator  after- 
wards reduced  their  amount  by  erasures  of,  and  in- 
terlineations in  the  will;  but  the  will  with  these 
erasures  and  interiineations  was  not  re-executed  or 
republished  :  subsequently,  he  made  an  unattested 
ecaieil,  which  also  purported  to  diminish  the  amount 
of  the  legacies  given  originally  by  the  will :  Held, 
that  the  legatees  were  entitled  to  the  legacies  origi- 
nally given  by  the  will,  and  that  the  legacies  were 
not  reduced  either  by  the  erasures  and  interlinea- 
tions, or  by  the  codicil.  Kirke  v.  Kirht,  6  Law  J. 
Chanc.  143. 

An  erasure  with  a  pencil  is  ss  effectual  as  ink  ; 
but  it  is  a  question  whether  the  pencil  cancellation 
be  for  deliberation  or  obliteration  ;  for,  where  pencil 
lines  were  drawn  over  some  legacies,  and  ink  lines 
crossed  over  others — ^it  was  holden,  that  the  pencil 
erasare  was  not  a  cancellation.  Parkin  v.  Bam- 
bndge,SPhin.3fi, 

Alterations  written  by  the  testator  in  pencil  on  the 
margin  of  his  will,  held  to  be,  in  themselves,  deli- 
berative—also held,  not  to  result  from  the  facts 
pleaded,  that  the  testator  was  prevented  from  render- 
ing them  operative  in  themselves  by  an  extrinsic 
circumstance — consequently,  allegation  propound- 
ing such,  rejected.  Lavender  and  Churehill  v.  Adams, 
1  Add.  406. 

Probate*  of  a  will,  altered  in  various  respects,  by 

•  the  testator,  subsequent  to  the  execution  thereof, 

decreed  to  the  executors,  after  the  same  had  been  re- 
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stored  to  the  stat«  in  which  it  was  at  the  time  of  its 
bein^  executed ;  it  appearing,  by  affidavits,  that  the 
testator  had  so  alterea  his  will,  whilst  of  unsoond 
mind ;  and  there  being  also  a  proxy  of  consent  to 
this  from  all  the  parties  whose  interests  were  affected 
bj  such  alterations.  In  thg  Goods  of  Richard  BicAc- 
neil,  S  Add.  331. 

(E)  Revival  and  Republication. 

Semblt,  That  the  cancellation  of  a  later  will  by 
the  testator,  amounts  to  the  revival  of  a  former,  re- 
voked by  the  one  subsequently  cancelled. 

An  imperfect,  or  an  unfinished  testamentary  paper, 
is  subject  to  the  adverse  legal  presumption  ;  but  on 
the  revival  of  a  former  will  by  the  cancellation  of  a 
subsequent  revocatory  will,  the  legal  presumption  is 
neither  favourable  nor  adverse ;  therefore  the  ques- 
tion of  intention  depends  on  the  extrinsic  facts  and 
circumstances.     Utluht  t.  Batodtn,  2  Add.  1 1 6 — 25. 

When  it  is  knonn  that  the  testator  has  made  two 
wills,  and  one  only  is  found,  the  presumption  of  law 
is,  that  he  has  destroyed  one  to  revive  the  otheK 
Lnlty  V.  Jaekaon,  3  Phill.  126. 

The  cancellation  of  a  will,  which  bears  a  subse- 
quent date,  will  not  revive  a  prior  one.  Hooton  v. 
Head,  S  Phill.  26. 

The  Ecclesiastical  Court  seems  to  think  the  de- 
struction of  a  subsequent  will  does  not  revive  the 
former,  though  it  is  a  controverted  point ;  however, 
it  is  a  question  dependent  on  the  intention,  which 
most  be  collected  from  the  circomstances.  WUton 
V.  WiUon,  3  Phill.  545. 

If  a  will  be  made  before  marriage,  and  the  wife 
survive  the  husband,  that  will  does  not  revive  hy, 
and  upon,  the  mere  death  of  the  husband.  But  if  a 
woman  republish,  in  her  widowhood,  a  will  that  she 
had  made,  being  a  /ems  toU,  such  will  is  squall  v 
good  and  valid,  to  <uspose  of  her  property,  as  if  it 
bad  been  actually,  and  originally  made  by  her,  in 
her  widowhood. 

Note,  Facts  and  circumstances,  of  what  nature, 
will  amount  to  the  republication  of  a  will  of  personal 
estate.     Long  v.  Aldred,  3  Add.  46. 

A  testator,  after  devising  bis  C  estste  to  his  son 
in  fee,  gave  all  his  O  estste  to  N  S  and  A  G  upon 
trust  to  sell  the  same,  and  appointed  them  his  exe- 
cutors :  he  afterwards  sold  C  estste,  and  became 
seised  in  fee  of  another,  called  A  ;  and  afterwards 
signed  a  codicil  to  his  will,  attested  by  two  wit- 
nesses only,  stating  that  the  money  obtained  for 
the  C  estate,  and  to  be  obtained  for  the  A  estate, 
which  he  directed  to  be  sold,  should  be  divided 
amongst  all  his  children,  and  he  appointed  his 
wife  executrix  jointly  with  N  S  and  A  G  :  and 
by  a  second  codicil,  attested  by  two  witnesses  only, 
be,  after  stating  that  one-half  of  O  estate  was  sold, 
snd  giving  directions  aa  to  the  sale  of  the  other  half, 
appointed  £  L  and  J  F  his  executors  in  the  place  of 
N  S  and  A  G ;  and  afterwards  made  a  third  codicil, 
duly  attested  for  passing  real  estates,  but  merely 
sppointinff  B  G  to  be  his  executor  in  the  room  of 
EL:  all  the  codicils  were  written  on  the  back  aheet 
of  the  will :  Held,  that  the  third  codicil  operated  as 
a  republication  of  the  first.  GuMMt  v.  WilUuey,  5  Law 
J.  C.P.  101. 

(F)  CoDicits. 

Three  several  cheques,  given  at  different  times 


whilst  the  deceased  was  ill,  wordsd^I  giva  to 

A  B,  ^ ,  in  case  anything  should  hsppea  to  me 

that  I  should  die,  were  deemed  codioillary.    Bor- 
tkolomno  V,  Htnly,  3  Phill.  317. 

Where  a  will  regularly  exeented  expressly  re- 
served the  power  of  giving  legacies  by  a  snbeeqaent 
codicil,  imperfect  papers  were  deemed  codicils. 
Forbes  v.  Gordon,  S  Pbill.  614. 

A  codicil  will  be  pronounced  invalid,  althoagh 
inclosed  in  the  teststor's  will,  if  there  were  no  wit- 
nesses, no  date,  and  it  be  in  other  respects  incom- 
plete.    SatterthwaiU  t.  SatterthwaiU,S  Phill.  1. 

A  codicil  with  an  attestation  clause,  althoagh  on- 
attested,  but  deposited  with  the  will,  and  indorsed, 
shewing  that  the  deceased  considered  it  complete, 
was  admitted  to  probate.  Thomas  v.  Wall,  3  PhilL  23L 

In  the  absence  of  a  codicil,  the  Court  permitt«d 
the  contents  or  substance  to  be  established  by  proof 
of — 1st,  that  it  was  duly  made ;  and,  2d,  that  even 
if  cancelled,  it  was  not  revoked  by  the  testator. 
Davis  V.  Davu,  2  Add.  223. 

A  bequest  by  a  codicil  of  1 ,000<.  instead  of  1 ,50QL 
given  by  the  will,  is  subject  to  the  ssme  limitsttoas 
and  restrictions  which  affected  the  1, 5001.  Prueott 
V.  Edmunds,  4  Law  J.  Chanc.  111. 

Where  a  legacy  by  codicil  is  lobstituted  lor  a 
legacy  in  a  will,  it  stiU  retains  the  same  qualities ; 
but  where  a  legacy  is  said  to  be  given  by  a  oodidl, 
because  the  will  has  failed,  it  is  not  a  snbstitutian, 
but  a  new  gift.    Chatteris  v.  Young,  6  Mad.  30. 

The  rule  that  a  oodidl  is  revoked  by  the  eaneel- 
lation  of  that  will  to  which  it  refers,  prevails,  though 
circumstances  be  shewn  of  a  diflferent  intention  of 
the  testatrix.    Medlyeott  v.  AssheUm,  2  Add.  229. 

A  testatrix,  after  making  her  will,  made  three 
several  codicils,  wherein  she  gave  to  A  &  B  a  cer- 
tain increased  sum  by  each  codicil — subsequently 
she  requests  her  solicitor  to  call,  and  bring  her 
will  with  him,  as  she  intends  to  make  an  entire  new 
one.  Upon  this  interview  he  suggests  that  a  codicil 
to  the  will  would  effect  the  purpose,  therefore  be 
preparod  the  same,  and  she  bequeathed  to  A  &  B  a 
further  sum,  without  tsking  notice  of  the  interme- 
diate codicils:  Held,  that  the  three  intarmediats 
codicils  were  revoked  by  the  subsequent  one,  and 
consequently  invalid.  Greenough  v.lfartin,  2Add.239. 

The  first  codicil  referred  to  landa  mentioned  in  the 
will,  made  a  disposition  of  lands  purchased  subse- 
quently to  the  will,  according  to  directions  in  the 
will,  as  to  the  devisor's  land  in  general,  gave  a  \egtej 
to  the  devisor's  wife,  and  appointed  Iwr  executrix 
in  addition  to  the  executors  named  in  the  will :  it 
was  attested  by  only  two  witnesses.  The  second, 
which  also  was  attested  by  only  two  witnesses,  re- 
ferred to  lands  mentioned  in  the  will,  gave  direc- 
tions touching  the  sale  of  a  portion  of  them, invoked 
a  legacy  given  by  the  will,  and  appointed  two  new 
executors  in  the  room  of  those  mentioned  in  the 
will.  The  third  merely  appointed  a  new  execctor 
in  the  room  of  the  executor  named  in  the  second 
codicil,  and  was  attested  by  three  witnesses :  Held, 
that  the  third  codicil  operated  as  m  republication  of 
the  first  Guett  v.  WiUasey,  3  Law  J.  C.P.  114, 
s.  o.  3  Bing.  614,  s.  c.  10  B.  Mo.  223. 

A  codicil  directing  that  the  diridends  only  of 
legacies,  which  had  been  bequeathed  by  the  will, 
should  bs  paid  to  the  legatees,  and  that  the  principal 
of  the  legacies  should  not  be  paid  to  them,  leaving 


WILL — (Construction). 


.559 


the  prisoiptl  not  farther  dispoied  of,  is  equivaleiit 
to  a  bequest  of  the  whole,  and  is  id  substance  a  gift 
to  that  effect.     Riehardi  ▼.  Richards,  9  Price,  219. 

Where  a  testator  by  his  will  left  his  wife  sole 
ezecutriz  and  uniyersal  legatee,  and  a  codicil  to  the 
testator's  will  was  found  after  the  death  of  the  wife : 
Held,  that  the  codicil  might  be  produced  on  behalf 
of  a  legatee,  on  the  wife's  executor  refusing  to  ac- 
cept administration  of  the  testator's  effects  left 
unadministered.     Diehmsan  ▼.  Whiti,  X  Add.  490. 

A  codicil,  of  which  probate  had  been  granted,  was 
ordered  to  be  registered  in  Scotland,  it  not  relating 
to  any  property  in  this  country.  In  the  goodt  of 
Nieholumt  2  Add.  533. 

A  devisee  does  not  lose  benefits  given  him  by  a 
will,  in  consequence  of  his  being  an  attesting  wit- 
ness to  a  codicil,  ratifying  and  confirming  the  will. 
Denne  v.  Wood,  4  Law  J.  Cbanc.  57. 

A  bequest  and  devise  to  A  absolutely  by  the  will, 
is  modified  by  a  direction  in  a  codicil,  that  his  share 
of  the  property  shall  be  only  for  the  life  of  himself 
and  his  wife,  provided  they  have  no  issue,  and  that 
at  their  death  it  shall  become  part  of  the  residue : 
Held,  that  these  words  mean,  *'  provided  they  have 
no  issue  living  at  the  death  of  the  survivor  of  A  and 
his  wife,"  and,  therefore,  that  the  executory  gift  is 
not  too  remote.  Raekstraw  v.  Vile,  t  Law  J.  Chanc. 
102,  s.  c.  1  S.  &  S.  604. 

A  testatrix,  after  various  specific  bequests,  gave 
to  A  all  her  other  personal  estate  and  effects ;  by  a 
codicil  she  gave  A  certain  specific  articles,  and  be- 
queathed to  B  all  her  said  property  not  named  in 
her  wiU :  Held,  that  the  gift  to  A.  contained  in  tho 
will,  was  altered  by  the  codicil;  that  A  was  entitled 
only  to  the  specific  articles  given  him  by  the  codicil ; 
ana  that  B  took  the  residue  not  named  in  the  will.  Bet" 
eoby  y.  Pack,  2  Law  J.  Chanc.  17,  a.  c.  1  S.  &S.  500. 

(G)  Construction. 

In  construing  the  words  in  a  will,  the  context 
must  be  tsken  into  consideration.  WHgkt  y.  At* 
kym,  1  Turn.  158. 

Equity  cannot  correct  wills  upon  the  head  of 
mistake,  but  follows  the  rate  of  law,  that  a  devisor 
is  to  be  taken  to  mean  what  he  has  expressed ;  but 
the  Court  may  direct  an  issue  to  inquire  whether  a 
particular  expression  found  in  the  will  forms  part 
thereof.  Powell  r,  Mouchett,  and  Lichfield  y.  Mou- 
chett,  6  Mad.  216. 

It  is  incompetent  to  the  Court  to  strike  out  or 
expunge  any  part  of  a  will  (however  immaterial)  on 
mere  verbal  statements  to  the  fitness  of  this  [t.  #• 
statements  unsupported  by  any  evidence,  &c.]  even 
though  with  the  consent  of  all  parties  whose  intersst 
it  can  possibly  sffect.    Curtis  r.  Curtis,  S  Add.  33. 

Decisions  ought  to  accord  with  former  authorities 
if  possible,  but  at  all  events  the  established  rules  of 
legal  construction  ought  to  be  adhered  to. 

It  is  dangerous,  where  words  have  a  fixed  legal 
effect,  to  suffer  them  to  be  controlled  without  some 
clear  expression  or  necessary  amplification. 

All  the  cases  but  Doe  r,  Goff,  decide  that  the 
latter  words,  unless  they  contain  a  clear  expression, 
or  a  necessary  implication  of  some  intent  contrary 
to  the  legal  import  of  the  former,  are  to  be  rejected. 

That  the  general  intent  overrules  the  particular,  is 
not  the  most  accurate  expression  of  the  principle  of 
decision.    The  rale  is,  that  technical  words  shall 


have  their  legal  effect,  unless  from  subsequent  in- 
consistent words  it  is  rerj  clear  the  testator  meant 
otherwise. 

In  many  cases,  if  not  in  all,  except  Doe  r.  Goff, 
it  has  been  held  that  the  words  "  tenants  in  com- 
mon "do  not  overrule  the  legal  sense  of  words  of 
settled  meaning. 

The  words  '*  heirs  of  the  body  "  mean,  primd  facie 
all  descendants ;  and  it  is  likewise  a  role  of  law, 
that  all  descendants  shall  take  under  these  words, 
unless  they  are  clearly  qualified  and  restricted  by 
other  words.  The  great  difficulty  arises  in  the  ap- 
plication of  these  roles  to  the  words  of  each  will. 

In  order  to  cut  down  an  estate  tail,  it  is  abso- 
lutely necessary  that  a  particular  intent  should  be 
found  to  control  and  alter  it  as  clear  as  the  general 
intent  expressed.  The  words  "  heir  of  the  body  " 
will  indeed  yield  to  a  clear  particular  intent,  that  the 
estate  should  be  only  for  life ;  and  that  may  be  from 
the  effect  of  superadded  words,  or  any  expressions 
shewing  the  particular  intent  of  the  testator:  but 
that  must  be  clesriy  intelligible  and  unequivocal. 
Jessim  y.  Wright,  2  Bligh,  49^53. 

Where  the  termsofa  will  are  wholly  indefinite  and 
equivocal,  and  cany  on  the  face  of  them  no  certain 
or  explicit  meaning,  and  the  instrument  furnishes 
no  materials  by  which  the  ambiguity  thus  arising 
can  be  removed,  extrinsic  circumstances  must  be 
resorted  to.     Coipoysr,  Cotpoys  1  Jac  451. 

Quare,  if  the  Court,  in  deciding  whether  a  will  is 
a  good  execution  of  a  power,  can  look  at  the  state  of 
the  testator*s  property  at  the  time  of  making  his 
will,  as  a  guide  to  his  intention.  Lownds  r.  Lownds, 
1  Y.&  J.445. 

If  it  be  doubtful  whether  a  testatrix  intended  that 
certain  premises  should  pass  to  a  devisee  named  in 
the  will ;  the  Court,  on  a  special  ease  stating  all  the 
facts,  will  not  say  what  was  the  intention  of  the 
testatrix,  but  will  send  the  cause  to  another  jury,  to 
decide  it  as  a  question  of  fact.  Doe  d,  HoUtorow  v. 
Perrett,  3  Law  J.  K.B.  9. 

The  terms  used  by  a  foreigner  domiciled  in  £ng- 
Isnd,  and  there  making  a  will,  are  to  be  construed 
according  to  their  meaning  in  that  country,  but 
the  principles  of  the  English  law  must  be  applied 
with  respect  to  their  operation.  Amtruther  y.  Chal' 
mer,  4  Law  J.  Cbanc.  123. 

Constraction  of  an  obscure  ^i^-  Robinson  y. 
SsittA,  6Mad.  194. 

Where  the  introductory  part  of  the  testator's  will 
begins  thus :  "  I  will  and  airect  that  my  just  debts, 
funeral  expenses,  and  testamentary  expenses,  be 
paid  and  satisfied,"  it  amounts  to  a  charge  upon  the 
real  estate.    Clifford  v.  ILewtf,  6  Mad.  33. 

Death,  without  leaving  issue,  is  as  to  real  estate  a 
general  failure  of  issue,  and  is  not  restrained  from 
issue  living  at  death  by  words  of  limitation  super- 
added to  issue  of  tenant  for  life.  Franklin  y.  Lay, 
6  Mad.  258. 

A  will,  bequeathing  in  the  body  of  it  certain  resi- 
duary property  to  the  testator's  nephews  and  nieces 
after  his  sister's  death ;  and,  by  a  codicil,  giving  to 
a  great  niece,  (called  in  the  codicil,  his  niece,)  *'  a 
certain  sum  over  and  above  her  share,  after  the  de- 
cease of  his  sister,  in  the  body  of  that  his  will  treated 
of  more  at  large,"  cannot  be  so  construed  as  to 
entitle  the  great  nephews  or  nieces  to  share  in  the 
residae.    SheUy  y«  Bryer,  1  Jac.  207. 
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A  paitj  to  whom  the  residae  bad  been  bequeathed, 
to  be  applied  by  her  discretionall  j  for  the  education 
of  her  son,  and  who  was  declared  unaccountable  to 
any  one  for  the  disposal  or  application  of  it,  was 
considered  entitled  to  it,  subject  to  a  trust  to  apply 
a  part  to  the  education  of  her  son  daring  his  mino- 
rity.    Hamly  v.  Gilbert,  1  Jac.  354. 

A  tenant  for  life  of  a  residue,  which  is  directed 
to  be  laid  out  in  certain  securities,  is  entitled  to  the 
income  accrued  in  the  first  year  after  the  testator's 
decease,  on  such  parts  of  the  testator's  estate  as  are 
invested,  at  his  death,  in  the  proper  securities,  and 
on  such  parts  as  are  afterwards  so  invested  within 
the  same  year ;  but  the  income,  before  such  invest- 
ment, forms  part  of  the  capital  of  the  residue.  La 
Territre  v.  Bulmer,  3  Sim.  18. 

A  testator  bejqueatba  his  personal  estate  to  his 
wife,  relying  that,  if  she  marries  again,  she  will 
make  a  settlement  of  all  the  property  bequeathed  to 
her ;  by  a  subsequent  clanse,  be  recommends  to  her 
to  give,  by  her  last  will,  to  certain  persons  whatever 
she  may  die  possessed  of  by  virtue  of  his  will :  Held, 
that  the  words  of  recommendation  create  a  trust  af- 
feoting  all  the  property  comprised  in  the  testator's 
will.  Harwood  v.  Weit,  1  Law  J.  Chanc.  801,  s.  c. 
1  S.  &  S.  387. 

Where  a  testator  recommended  his  son  to  continue 
certain  parties  in  the  occupation  of  their  farms,  &c. 
provided,  &c. — the  Chancellor  held  thexeoommen* 
dation  imperative;  and  that  the  son  was  either 
bound  to  continue  such  partiea,  or  make  a  compen* 
sttion.     Tibbits  v.  TiMnH,  1  Jac.  S17. 

A  testator  gave  properties  to  his  daughter  and  her 
children — *'and,  in  default  of  such  issue,  and  in  case 
of  her  death,"  he  gave  them  over.  These  are  words 
of  double  contingeocy-^efault  of  issue,  and  death  ; 
and  the  limitation  will  accordingly  take  effect  on  her 
dying  without  children  at  any  time.  GawUr  v. 
Cadby,  1  Jac.  S46. 

Where  it  was  not  apparent  on  the  hce  of  the  will, 
that  a  general  devise  in  trust  to  sell,  was  intended 
to  include  a  particular  estate,  of  which  the  testatrix 
had  been  wrongfully  in  possession  up  to  the  time  of 
her  death,  the  rightful  owner  of  that  estate  was  not 
put  to  his  election  in  respect  of  an  interest  be*' 
queathed  to  him  in  the  money  to  be  produced  by  the 
sale  of  the  estate.  Bbmmmrt  v.  Player,  S  S.  &  & 
597. 

A  testator  devises  leaseholds  upon  trust  for  bis 
son  T  D,and  all  his  (the  testator's) children,  by  his 
then  wife,  who  should  be  living  at  his  decease,  as 
tenants  in  common  ;  but  if  T  D  sliould  die  under 
21,  and  without  leaving  issue,  and  if  the  testator 
should  have  no  other  children  by  hiathen  wife,  living 
at  his  decease,  who  should  attain  31 ,  then  upon  trust 
for  J  C  D  for  life,  and  after  his  decease,  for  his 
children  in  equal  shares  ;  and  if  J  C  D  should  die 
under  21,  and  without  leaving  issue,  living  at  his 
decease,  then  upon  certain  trusts  over.  T  D  dies 
under  21,  and  without  issue :  afterwards  J  C  D  dies, 
having  attained  21 ,  but  not  leaving  issue :  Held,  that, 
there  being  a  balance  of  intention  upon  the  words  of 
the  will,  the  Court  will  not  change  and  into  or;  and, 
therefore,  tliat  the  ultimate  limitations  over  did  not 
take  effect.  Brown«  v.  Walker^  2  Law  J.  Chanc.  82. 

Devise  of  a  freehold  estate  to  the  testator's  illegi- 
timate son  William,  "  To  have  and  to  hold  during 
the  term  of  his  natund  life,  and  in  case  be  has  issues. 


then  it  is  my  will  they  should  jointly  inherit  the 
same  after  his  decease."  In  a  subsequent  part  of  the 
will,  the  testator  devised  and  bequeathed  the  rest  and 
rrsidue  of  his  effects,  real  and  personal,  not  therein- 
before disposed  of,  to  his  said  eon,  *'  hut  in  ease  my 
son  William  dies  without  issue,  then  it  is  my  will 
that  the  whole  of  my  property  be  ascertained,"  and 
(after  bequeathing  certain  legacies  and  annuities), 
"  the  rest  and  reaidue  of  my  property,  together  with 
the  bcfore-mentionod  annuities  as  they  drop  off,  I 
give  in  equal  proportion  to  A  and  B  :"  Held,  that 
the  illegitimate  son  took  an  estate  tail  in  the  real 
estate,  and  an  absolute  interest  in  the  personalty. 
Ward  V.  Bevel,  1  Y.  &  J.  .512. 

A  testator  bequeaths  and  devises  his  real  and 
personal  eatate  to  A  and  B,  upon  the  following  trusUi: 
that  is  to  say,  upon  trust,  in  the  first  place,  to  sell 
an  advowson,  and  to  apply  the  money  in  discharge 
of  his  debts  and  legacies  ;  and  if  that  ahould  not  be 
sufficient,  to  fell  timber  for  the  same  purpose,  &c. ; 
but  he  declares  no  trust  applicable  to  the  personal 
estate,  and  makes  no  residuary  disposition  either  of 
it,  or  of  the  real  estate ;  he  then  appoints  A  and  B 
his  executors,  and  directs  that  they  shall  retain  their 
costs  and  expenses :  Held,  that  A  and  B  do  not  take 
the  residue  of  the  personal  eatate  beneficially : — 
That  the  personal  estate  remains  the  primary  fund 
for  the  payment  of  debts  and  legacies ;  and  that  the 
real  estate  is  charged  only  in  aid  of  it.  Kkod9$  v. 
Pudge,  5  Law  J.  Chanc.  17,  s.  c.  1  Sim.  79. 

H  R  being  possessed  of  a  leaseliold  estate,  by  a 
gratuituous  deed,  in  17^1,  limited  the  term  to  him- 
self for  life,  with  remainder  to  his  son  R  R  quasi  in 
Uil. 

.  In  1739,  upon  the  marriage  of  R  R,  then  an  in- 
fant, a  deed,  to  which  he  was  a  partv,  was  executed, 
whereby  the  term,  the  subject  of  the  former  settle- 
ment, was  limited  in  trust  to  provide  annuities  to  R 
R  and  his  wife,  till  1742,  and,  until  that  time  and 
subject  thereto,  to  permit  H  R  to  receive  the  rents, 
and  then  to  raise  1200/.  for  the  use  of  H  R,  atfd  from 
1742  to  permit  R  R  to  receive  the  rents,  subject  to 
tlie  charges;  and  after  the  deaths  of  H  R,  R  ft,  and 
H  R,  in  trust  fur  the  sons  of  the  marriage,  as  R  R 
should  appoint,  &o.,  with  divers  limitations  over  in 
trust  to  raise  portions,  &o. ;  and  in  case  there  should 
be  no  sons  of  the  marriage,  or  by  any  future  wife, 
&C.,  that  the  term  should  revert  to  H  R,  his  exe- 
cutors, &c. ;  and  H  R,  by  the  deed  covenanted  to 
provide  for  R  R,  his  wife  and  children,  board  and 
lodging  until  1742,  and  at  that  time  to  pay  R  R, 
Jiis  executors,  Ike,  300i.  in  money  or  stock,  &e> 

This  deed  was  executed  and  acted  upon  by  aU  the 
parties. 

R  R  ctme  of  age  in  1741,  and  died  without  issue 
male. 

In  1743,  H  R  made  an  appointment  under  a  power 
in  the  deed  of  1731.  Bj  his  will  also  reciting  and 
execqting  a  power  in  the  deed  of  1731 ;  and  without 
noticing  the  limitation  of  the  deed  in  1739,  he  gave 
to  his  daughters  A  and  B,  (under  whom  the  appel- 
lants claimed)  the  residue  of  his  personal  estates. 

Held,  in  the  court  below,  end  on  appeal,  that  the 
term  did  not  pass  by  tbe  will  of  H  R  as  part  of  the 
residue,  but  vested  m  R  R  by  operation  of  the  deed 
of  1731 ;  or  by  operation  of  the  deed  of  1739,  vested 
in  H  R,  subject  to  the  trusts  of  the  dsed  of  1731,  in 
favour  of  R  R. 
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Held,  alio,  tb»t  it  wu  not  a  ease  of  election,  as 
R  R  had  no  power  to  reject  the  whole  of  the  deed 
of  17S9.     Croker  ▼.  Martin,  1  Bligh,  N.S.  !i7S. 

A,  being  possessed  of  a  term  in  lands  of  ninety- 
nine  years,  if  she  and  B,  and  C  &  D,  her  daughters 
by  a  deceased  hasband,  should  so  long  lire,  inter- 
marries with  £,  whereupon  a  settlement  is  made  of 
the  property  of  A,  including  the  term  which  is  as- 
signed m  trust  for  A  and  £.  during  their  joint  lives, 
with  remainder  to  the  survivor,  his  or  her  executors, 
&c.  £  dies  in  the  lifetime  of  A,  by  bis  will  treating 
as  his  own  the  term  of  years  in  settlement,  and  be- 
c^ueathing  it  to  A  for  life,  with  remainder  to  B  for 
life,  remainder  to  C  for  life,  remainder  to  D  for  the 
reaidoe  of  the  term.  He  also,  by  his  will,  bequeaths 
the  residue  of  his  personal  estate  to  A,  and  leaves 
her  sole  executrix.  A  proves  the  will  and  administers 
to  the  estate,  and  dies,  having  made  a  will  bequeath- 
ing all  her  personal  estate  to  B,  whom  she  appointed 
sole  executrix  ;  B  having  married,  X  proved  the 
will ;  X,  in  right  of  B,  entered  and  held  possession 
of  the  lands  until  her  death,  when  he  gave  up  the 
possession  to  Y,  who  took  possession  as  in  the  right 
of  C,  whom  he  had  married.  But  afterwards  B  filed 
a  bill  against  Y  and  C,  and  also  against  D,  stating 
that  he  was  ignorant  of  the  settlement  when  he  gave 
op  possession  of  the  premises,  and  had  lately  dis- 
covered its  existence,  and  the  right  of  B,  his  deceased 
wife  and  testatrix,  under  it,  and  praying  restoratioiD 
of  the  possession,  and  an  account  of  rents  received 
and  pajrment  of  them,  or  an  occupation  rent  during 
the  wrongful  possession. 

By  the  answer  to  this  bill,  the  defendants  relied 
upon  the  will  of  £,  and  the  acceptance  by  A  of  bene* 
fits  under  it,  amounting  to  an  election.  They  also 
filed  a  cross  bill  sgainst  X,  stating  the  will  of  £ ; 
and  that  A,  being  appointed  executrix  under  it,  bad 
proved  the  will  and  acted  under  it,  paying  the  debts 
and  retaining  a  large  residue,  and  prayug  that  it 
miffht  be  declared  that  A  was  bound  to  elect,  and 
had  elected,  to  waive  her  right  to  the  term,  and  to 
take  the  benefit  given  to  her  by  the  will  of  X ;  and 
that  they  were  entitled  to  the  residue  of  the  term 
according  to  the  will  of  X ;  but  the  cross  bill  did 
not  make  the  personal  representative  of  A  in  that 
character,  a  party,  nor  pray  any  account  of  the  per- 
sonal estate  of  £,  possessed  by  her.  Under  these 
circumstances,  it  was  held  in  the  Court  below  and 
affirmed  on  appeal,  that  no  election  by  -A  bad  been 
proved  in  the  cause,  and  that  X,  in  right  of  his  wife, 
was  entitled  to  the  possession  oif  the  term  under  the 
will  of  A,  supposing  the  term  to  have  psssed  by  the 
words  of  her  will.  Morgan  v.  Edwardi,  1  Bligh, 
N.S.  401. 

(O)  Costs. 

If  the  evidence  ss  to  the  factum  of  a  will  be  cor- 
roborated by  drenmstanoes  so  clear  and  unequivocal 
as  to  entitle  the  same  to  probate,  smy  person  im- 
peaching the  same  upon  untenable  §[roimd»— ss  fint, 
oy  im^ogning  the  character  of  the  witnessss;  second, 
attackmg  the  probability  of  the  depositions ;  and, 
third,  denying  the  validity  of  the  signators— will  be 
condemned  in  costs.    BMnon  v.  Roek§,  S  Add.  53. 

In  the  ooorse  of  a  cause  to  establish  a  will  against 
an  heir-at-law,  if  he  only  cross-exsmine  the  wit- 
nesses for  the  will,  he  is  entitlsd  to  his  costs;  if  be 
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examine  witnesses  in  chief,  he  is  not  entitled ;  but 
in  no  such  case  sre  the  costs  decreed  against  him. 
However,  wherci  he  is  a  plaintiff  seeking  to  set  aaide 
the  will  after  any  considerable  lapse  of  time,  he  mav* 
be  made  to  pay  costs.  Tucker  v.  Sanger,  M*Clel. 
445. 


WITNESSES. 

(A)  Attendance. 

(B)  Competency. 

(a)  Crimes. 

(b)  Relative  Situation, 

(c)  Interest* 

(d)  Waiver  of  Objection  to. 

(C)  Credit. 

(D)  Commission  to  examine. 

(£)  Examination. 

(a)  At  Law* 

(b)  In  Equity, 

(e)  /n  the  EeeUtiastical  Courts. 

(F)  Interrogatories. 

(G)  Depositions. 

(H)  Protection  and  Priti leges. 
(I)  Expenses. 


(A)  Attendance. 

An  attorney  is  not  bound  to  attend  with  a  deed 
at  the  hearing  of  a  cause,  unless  he  be  served  with 
a  mlworfMi  duces  tecum,  although  he  be  a  witness 
to  a  deed,  and  has  the  same  in  his  possession.  Btttk 
T.  Lcmit,  6  Mad.  S9. 

To  obtain  an  attachment  against  a  witness,  being 
at  a  distance,  lor  not  obeying  a  subpcena,  the  whole 
expenses  must  be  psid  or  tendered  to  him.  Asktam 
T.  Haigh,  t  Chit.  201. 

A  rule  nift  for  an  attachment  against  a  witness, 
for  not  dbering  a  subpcena,  was  discharged,  when  it 
appeared  that  the  subpoena  dated  on  the  18th  June, 
to  attend  the  trial  of  the  cause  on  the  9nd  July,  was 
served  on  the  3rd  July,  and  the  caose  was  tried  after 
the  did,  of  which  no  notice  had  been  given  to  the 
witness.  Alestmder  t.  Dixon,  9  Law  J.  C.P.  9t, 
a.  c.  1  Bing.  366,  a.  c.  8  B.  Mo.  387. 

In  order  to  ft)und  an  attaobment  against  a  witness 
for  not  obeying  a  sabpoena,  the  application  must  be 
made  in  the  term  suooeeding  the  tnal ;  and  it  seems 
that  the  originid  subpoena  must  be  shewn  to  th# 
party  at  tbe  time  of  the  service.  Thorpe  v.  Gisbume, 
4  Law  J.  OP.  57,  a.  c.  3  Bing.  ttS. 

An  attachment  against  a  witness  for  not  appearing 
will  not  be  granted  on  an  affidavit,  that  "  the  defen- 
dant has  been  served  with  a  true  co^  of  the  sub- 
Esna,"  it  being  too  genenL  HimchUffe  v.  Graiee,  1 
•Clel.  &  Y.  t77. 

If  a  witness,  who  has  been  duly  served  with  n 
subpoena  to  attend  to  give  evidence  before  commis* 
doners  in  the  country,  negiecu  to  do  so,  the  Court 
will  order  him  to  attend  before  tbe  examiner  in 
London  to  be  examined,  but  will  not  give  costs 
against  him.  Pepper  ▼.  Pepper,  4  Law  J.  Chane. 
tl3. 
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A  rale  for  tn  attiehment  baring  b«en  granted 
against  a  witneaa  for  not  attending  a  trial  on  hii 
subpcena,  he  mnat  not  only  awear  that  he  was  taken' 
ill  in  court,  but  Uiat  he  did  not  abaent  himaelf  with 
a  yievr  that  his  testimony  should  be  withholden  or 
kept  back.     Dent  r.  Hathaway,  5  Law  J.  C.P.  58. 

Upon  a  rule  for  an  attachment  against  a  witness  for 
not  obeying  a  subpoena,  which  rule  the  Court  of  C.P. 
discharged,  because  it  did  not  appear  that  there  had 
been  a  sufficient  serrice  of  the  subpoena  :  the  Court 
also  said,  a  term  having  elapsed  since  the  service, 
that  for  the  future  they  would  adopt  the  rule  in  the 
King's  Bench,  not  to  entertain  such  a  motion  after 
a  term  had  elapsed.  Thorpe  v.  Graham,  3  Bing.  tSS. 

(B)  Competency. 
(a)  Crimee* 

Semhle,^Th^%  a  convict  is  not  disqualified  from 
giving  evidence  in  a  court  of  justice,  if  ho  has  only 
been  convicted  for  a  conspiracy  to  commit  a  fraud. 
Crowther  v.  Hapvcod,  1  D.&  R.  N.P.C.  5.  [Abbott] 

l*he  evidence  of  a  party  convicted  of  a  conapiracy 
to  defraud,  will  not  be  rejected  by  the  Admiralty 
Court  as  inadmissible,  in  the  absence  of  any  actual 
decision  to  that  effect  in  the  couits  of  common  law. 
VilU  de  Vartovu,  Dods.  174. 

SembU,  That  a  party  who  has  been  convicted  of 
fraudulently  conspiring  to  enhance  the  value  of  the 
public  ftindt  by  means  of  unfounded  reports,  is  a 
competent  witness.  Crowther  v.  Hopwood,  3  Stark.  21 . 
[Abbott] 

A  peraon  who  has  been  convicted  of  keeping  a 
public  gaming-house,  is  not  guilty  of  such  an  xn- 
nonons  crime  as  to  render  him  incompetent  ss  a 
witness.    Rex  v.  Grant,  S  R.  &  M.  rra  [Abbott] 

A  peraon  convicted  of  a  oonspiraoy,  by  bribing  a 
witness  summoned  on  an  information  against  the 
revenne  laws,  is  incompetent  as  a  witness.  Buahel 
T.  Barrett^  1  R.  &  M.  434.  [Gaselee] 

(ft)  Relative  Situation, 

A  hnsband  of  one  of  a  ftmily  is  a  oompetent  wit- 
ness to  prove  a  pedigree.  Doe  d.  Nertheyv,  Harvey, 
1  R.  &  M.  997.  [Litdedale] 

The  declarations  of  deoessed  servants  and  ac« 
qnaintancea,  however  intimate,  are  not  admissible 
evidence,  even  in  a  queation  of  pedigree.  Joknton 
V.  Laweon,  t  Law  J.  C.P.  136,  s.  c.  2  Bing.  86. 

A  woman  who  Uvea  with  a  man.  uaes  his  nsme, 
and  passes  as  his  wife,  is  a  competent  witness  on 
his  behalf,  in  an  action  brought  against  him ;  aa  the 
mere  circumstance  of  cohabiution  only  goes  to  her 
credit,  not  to  her  competency.  Batthewi  v.  Galindo, 
6  Law  J.  C.P.  138,  s.  o.  4  Bing.  610,  s.  o.  1  M.  & 
F.565,s.c.3C.&P.238. 

(c)  Interest. 

In  an  action  of  replevin  against  a  broker,  a  per- 
son who,  at  the  time  of  the  distress,  was  in  partner- 
ship with  snch  broker,  but  who,  at  the  time  of  the 
trial,  had  ceased  to  be  his  partner,  is  a  competent 
witness  for  him.  Duncan  v.  Meikleham,  3  C.  &  P. 
172.  [Bnrroogh] 

If  one  of  several  partners  pnrchase  goods  in  his 
own  name :  Held,  in  an  action  against  the  others, 
that  he  is  not  a  oompetent  witness  to  prove  that  the 


purchase  was  made  on  the  partnerahip  aoeoont. 
Ripley  v.  Thornton,  5  Law  J.  C.P.  8. 

Several  creditors  of  a  bankrupt  agreed,  at  a  pnUie 
meeting,  that  an  attorney  shoold  be  appointed  on 
their  behalf,  and  that  the  expenses  should  be  bone 
by  such  creditors  in  the  osnal  war :  Held,  that  eadi 
creditor  was  separately  answerable  -,  and,  in  an  ac- 
tion broueht  by  the  attorney  against  one  of  aoch 
creditors  for  his  proportion  of  his  bill  of  costs,  that 
another  who  had  paid  his  proportion  was  admissible 
as  a  witness  to  prove  that  the  other  creditora  had 
promised  to  contribote  according  to  the  agreement 
entered  into  at  snch  meeting.  Taylor  v.  Coken,  5 
Law  J.  C.P.  58,  s.  c.  4  Bing.  53. 

In  an  action  of  trespass  for  breaking  and  entering 
a  close,  it  was  held  that  a  person  who  has  actually 
committed  the  trespass,  is  a  oompetent  witness  rar 
the  plaintiff,  if  he  be  not  sued  as  a  co-trespasser, 
thongh  he  is  not  relessed  by  the  plaintiff.  Morne 
*  T.  Patt^^ny,  5  B.  Mo.319. 

A  stsge  coachman  is  not  a  oompetent  witness,  in 
an  action  for  an  injury  committea  by  the  negligent 
driving  of  a  cart,  noless  he  be  released. .  Kerrioon 
V.  Coattworth,  1  C.  &  P.  645.  [Best] 

In  sn  action  on  the  case  for  negligently  driving  a 
mail-coach  against  the  plaintiff^a  waggon-horae, 
whereby  the  horse  waa  killed:  Held,  that  the  wag- 
goner was  incompetent  to  prove  the  negligence  of 
the  defendant,  without  a  release  from  the  plaintiff. 
Morieh  v.  Foote,  8  Taunt  454,  s.  c  2  B.  Mo.  508. 

In  an  action  against  the  captain  and  owner  of  a 
steam-vessel,  for  an  injury  resnltinff  from  the  im- 
proper management  of  the  veaael,  if  it  appear  that  a 
pilot  had  the  control,  snch  pik>t  is  not  a  witness  for 
the  defendant,  without  a  release,  although  the  de- 
fendant himself  vras  on  board  at  the  time.  Hawkme 
V.  Finlayton,  3  C.  &  P.  305.  [Best] 

In  an  aotion  of  trover  against  the  sheriff  for  taking 
goods,  the  officer  who  had  given  him  seenrity  is  not 
a  oompetent  witness  for  the  defenee,  even  though 
ihe  officer  is  indemnified  by  the  exeentioii  creditor, 
and  does  not  employ  the  attomev.  Wkitdumte  v. 
Atkhaon,  3  C.  &  P.  344.  rTenterden] 

In  an  action  by  the  plaintiff  against  bis  agent 
abroad,  for  not  accounting,  the  defendant's  agent  in 
London  is  a  oompetent  witness,  though  he  baa  ac- 
cepted a  bill  for  the  price  of  the  gooda  in  qoestioo, 
which  is  lying  dishonoured  in  the  plaintiff's  hands. 
Martineau  v.  Woodland,  2  C.  &  P.  65.  [Abbott] 

If  the  signature  of  a  oo-tmstee  to  a  power  for  the  ssle 
of  stock  be  fbrged,  the  co-tmstee  is  a  competent  wit- 
ness to  prove  Uie  forgery.  Rox  v.  Wait,  1  oing.  121, 
s.  c.  7  B.  Mo.  473,  s.  c.  11  Price,  518. 

Plaintifis  who  are  merely  tmatees,  and  have  no 
beneficial  interest  in  the  property  in  dispute,  may 
be  examined  as  witnesses.  Hougham  v.  Sandye,  2 
8.  &S.221. 

An  executor  is  not  preoinded  fronr  giving  evidence, 
sltbongfa  he  takes  a  contingent  reversionary  interest 
nnder  the  will.    Lynn  v.  Beaver,  1  Turn.  63, 

A  let  a  boose  to  the  plsintiff.  who  underlet  to  the 
defendant ;  and  on  the  plaintiff  becoming  bankrupt, 
the  assignees  consented  to  an  aotion  for  use  and 
oeeopation  beinf  brought  by  A  in  the  plaintifPa 
name.  A  died,  and  his  executor  directed  the 
plsintiff's  attorney  to  go  on  with  the  action :  Held, 
that  the  oxeootor  was  not  a  oompetent  witnsas  on 
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th«  part  of  Che  pitintiff.    Parktr  v.  Vincent,  3  C.  & 
P.  38.  [Tenterden] 

If  an  aasignee  of  a  bankrupt  release  hia  claim  as  a 
creditor,  he  is  not  an  incompetent  witness  to  support 
the  petitioning  creditor's  debt  TtmUnMon  r.  WiUen, 

5  B.  Mo.  173. 

•Scm6i«— That  where,  in  an  action  of  trespass,  a 
defendant  has  suffered  judgment  br  default,  he  is 
incompetent  as  a  witness  for  his  co-defendant,  if  the 
jury  haye  to  assess  damages  as  well  as  to  try  issues. 
Math  r.  Smith,  1  C.  &  P.  577.  [Best] 

A  person,  not  on  the  record,  but  chargeable 
jointly  with  the  defendant,  is  a  competent  witness 
for  the  plaintiff.  Blackett  r.  Weir,  4  Law  J.  K.B. 
«05,  s.  0.  5  B.  &  C.  385,  s.  c.  8  D.  &  R.  14«. 

A  person  who  is  substantially,  though  not  nomi* 
nally,  the  plaintiff,  and  for  whose  benefit  the  action 
is  brought,  cannot  qualify  himself  to  be  a  witness 
by  parting  with  his  interest  in  the  sobject^matter. 
Sed  quaere — whether  that  interest  most  appear  on  the 
face  of  the  record.  Bell  v.  Smith,  4  Law  J.  K.B. 
140,  a.  c.  5  B.  &  C.  188,  s.  o.  7  D.  &  R.  846. 

A  witness  may  proFO  that  the  debt  for  which  the 
plaintiff  is  suing  was  due  jointly  to  him  and  the 
plaintiff,  and  that  it  is  paid.  Evam  v.  Yeatherd,  1 
C.  &  P.  49 :  overruled,  2  Law  J.  C.P.  149,  a.  o.  9 
Bing.  133,  a.  c.  9  B.  Mo.  27S. 

Where  a  person,  prior  to  being  made  a  defendant, 
had  been  examined  as  a  witness  for  the  plaintiff,  and 
was  not  really  interested  in  the  snit,  his  STidence  was 
permitted  to  be  read.  C<ps  ▼.  Parry,  9  J.  &  W. 
539. 

The  erasure  of  a  party's  name  from-  a  bill,  with 
tlie  consent  of  sU  parties,  renders  him  a  competent 
witness,  without  a  release.    SeweU  ▼.  Stnbbt,  1  G. 

6  P.  73.  [Gifford] 

Where  a  ship  has  been  oaptured,  and  it  ia  im- 
possible to  obtain  witnesses  from  thst  vessel,  a  claim 
of  joint  capture  may  be  preyed  by  the  evidence  of 
witnesses  who  have  released  their  claims.  7^ 
Galen,  t  Dods.  21. 

One  of  several  defendants,  against  whom  no  proof 
haa  been  adduced,  is  not  entitled  to  an  acquittal  so 
as  to  make  him  a  witness,  until  all  the  evidence 
against  the  partiea  has  been  gone  into.  Wright  v. 
PauUn,  1  R.  &  M.  198.  [Best] 

If,  in  assumpsit  for  work  and  labour,  the  defence 
be  that  A  B  was  employed  to  do  the  work,  and  not 
the  plaintiff,  A  B  is  a  competent  witness  to  prove 
this,  although  he  is  an  uncertificated  bankrupt,  and 
his  assignees  have  received  the  amount  due  for  this 
very  work  as  work  doae  by  him.  WiUon  v.  Gal' 
latly,  «  C.  &  P.  467.  [Abbott] 

In  an  action  of  trover  for  goods,  the  party  who 
sold  them  to  the  plaintiff,  on  an  undeistanding  that 
if  they  were  not  paid  for  they  were  to  be  returned, 
is  a  competent  witness  for  the  plaintiff,  although  he 
has  not  been  paid,  and  the  plaintiff's  succeeding  in 
the  action  will  enable  him  to  have  them  back.  Bankt 
V.  Xatn,  9  C.  &  P.  597.  [Best] 

If  A  employ  B  to  rebuild  a  house,  and  B  desires 
C  to  do  the  bricklayer's  work.  A,  who  has  not  paid 
B,  ia  a  competent  witness  in  an  action  by  C  against 
B,  to  prove  that  he  has  performed  his  work.  Good* 
man  v.  Looe,  1  C.  &  P.  76.  [Gi&rd] 

Semble — in  an  action  for  work  and  labour  by  the 
plaintiff,  A  is  a  competent  witaef«  to  prove  that  he 


did  the  work,  and  not  the  plaintiff.  Martin  ▼•  JocA- 
ton,  1  C.&P.  17.  [Park] 

If  a  witness  voluntarily  press  money  into  the 
hands  of  the  sheriff  on  behalf  of  a  defendant  instead 
of  bail,  without  any  inducement  from  the  principal, 
he  is  incompetent  on  account  of  interestedness. 
Laeon  v.  Higgint,  1  D.  &  R.  N.P.C.  46.  [Abbott] 

Where  trover  was  brought  for  a  deed,  which  deed 
the  defendant  had  by  letter  admitted  that  he  had 
detained  at  the  request  of  W  R,  and  in  the  detainer 
of  which  W  R  waa  substantially  interested  :  Held, 
that  the  declarations  of  W  R  were  properly  received 
in  evidence,  in  favour  of  the  plaintiff's  claim,  and 
that  W  R  waa  properly  rejected.  Harrium  r.  VaU 
lance,  1  Bing.  45. 

Upon  an  issue,  whether  a  tenement  which  haa 
been  rated  to  a  chapel  rate,  is  situate  within  the 
chapelry  ;  a  peraon  occupying  rateable  property  in 
that  chapelry,  ia  a  competent  witness  to  prove  the 
affirmative  at  common  law. 

Held  alao,  by. Mr.  Justice  Baylor  and  Mr.  Jus- 
tice Holroyd,  (Mr.  Juatice  Littledale  dubttante,) 
that  such  witness  is  also  competent  under  the  statute 
54  Geo.  3,  c.  170,  s.  9.  Martden  r.  StantJUld,  5 
Law  J.  K.B.  159,  a.  c  7  B.  &  C.  815,  s.  c.  1  M. 
&R.689. 

Copyhold  tenants  are  incompetent  witnesses  to 
prove  a  right  within  the  manor  for  the  copyholders  to 
take  timber  for  repair.  Lady  Le  Fleming  V.  Simpton, 
6  Law  J.  K.B.  907,  a.  c.  9  M.  &  R.  169. 

In  ejectment,  a  witness  on  the  voir  dirt  stated, 
that  the  lessor  of  the  plaintiff  had  many  years  since 
assigned  the  premises  to  him  for  a  certam  purpoae, 
and  that  he  had  kept  the  deed  for  aome  time,  and 
then  returned  it  back  to  the  lessor  of  the  plaintiff: 
Held,  that  the  witness  possessed  such  an  interest 
as  rendered  him  incompetent.  Do*  d,  ScaUt  ▼• 
Bragg,  1  R.  &  M.  87.  [Best] 

In  an  action  on  the  case  by  a  reveraioner,  the 
tenant  in  possession  is  a  competent  witness,  to  prove 
any  injury  done  to  hia  inheritance  by  a  stranger. 
DoddingUm  v.  Hudeon,  1  Bing.  957,  s.  o.  8  B.  Mo. 
163. 

Where  sn  avowry  in  replevin  was  by  J  B  that 
"  plaintiff  and  one  T  B  were  joint  tenants  under  a 
lease  and  rent,  in  arrear,"  &o.  but  the  lease  was 
never  executed  by  them :  Held,  that  T  B  was  not  a 
party  to  the  record;  and,  it  not  appearing  that  he  was 
so  connected  with  the  plaintiff  aa  to  be  liable  for  the 
rent,  that  he  ia  a  competent  witness  to  prove  the  de- 
scription of  rent  agreed  on.  Bunter  ▼.  Warre,  1  B. 
&  C.  689. 

In  an  action  of  replevin  by  an  under-tenant  against 
a  landlord,  who  towards  discharging  the  rent  due 
from  his  tenant,  distrained  as  bsiliff  of  his  tenant 
for  the  amount  of  rent  due  from  the  under-tenant  to 
the  tenant,  the  Court  held,  that  the  tenant  was  not 
a  competent  witness  to  prove  the  amount  of  the  rent 
due  from  the  under-tenant.  Upton  v.  Curtis,  1 
Bing.  910,  a.  c.  8  B.  Mo.  59. 

In  trover  for  a  barge  claimed  by  the  plaintiff  un- 
der a  purchase  from  one  B,  and  b;jr  the  defendant  h/ 
lien  from  W,  who  alao  bought  it  from  B  ;  V  was 
cslled  to  prove  the  sale  to  W,  when  it  was  objected 
that  he  was  interested,  and  therefore  incompetent : 
Held,  that  a  release  from  W  restored  his  compe- 
tency.    Rttdbum  V.  Morris,  6  Law  J.  CJ*.  159,  a.  c^ 
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4  Biag.  649,  s.  e.  1  M.  &  P.  648,  s.  e.  3  C.  &  P. 
S54. 

Wb«r8awitD«M  itentitlad  to  a  dutribatire  share 
of  an  iDteatate's  eatate,  a  release  to'  the  administn- 
tor  of  the  intestate  of  all  demands,  &e.  from  the  be* 
ginning  of  the  world  np  to  tht  tinu  ofex§euiing  tJbc 
reUoit,  will  not  render  him  a  competent  witness  in 
an  action  at  the  suit  of  the  administrator  against  a 
debtor  of  the  intestate.  MatthewM  ▼.  Smith,  S  Y.  & 
J.  426. 

(d )  Waiver  of  Obfectum  to. 

If  the  intereatedness  of  a  witness  appears,  and  the 
examiner  prooeeds  to  examine  him  as  to  the  merits, 
it  is  a  waiver  of  the  objection  to  his  oompeteney. 
Anon.  1  Ken.  389. 

(C)  Credit. 

The  eredit  of  a  witne«  maj  be  impeaehed,  bj 
ahewing  that  he  has  made  statements  oot  of  court 
oontrsiy  to  those  which  he  has  sworn  to.  Leekt  r. 
Denntr,  1  Add.  360. 

An  allegation  excepUTe  to  the  general  oharaoter 
of  a  witness,  will  not  be  admitted  until  the  final 
hearing  of  the  cause.  Chofman  ▼•  Whitby,  3  Phfll. 
370. 

(D)  CoMmsSION  TO  EXAMINE. 

[See  Practice,  in  Equity.] 

DiscretioiMry  exercise  of  the  jurisdiction  of  the 
Court  as  to  panting  commissions  to  exsmine  wit* 
nesses  abroad.     Loutada  r.  TowtpUr,  t  Ruaa.  561. 

A  plaintiff  is  not  entitled  to  a  oommission  to  ez* 
amine  witnesaes  abroad,  if  the  defendant  is  not  in 
contempt,  although  his  time  for  snswering  haa  ex* 
pired,  and  an  order  for  time  has  been  obtained  bj 
him.     Cook  r.  Stophnu,  3  Law  J.  Chane.  SS6. 

A  demurrer  to  a  bill  for  a  discovery  and  a  con- 
mission  in  sid  of  the  defence  of  an  action  for  libel, 
being  oTemiled,  a  oommisnon  to  examine  witoesssa 
abroad  will  be  granted,  before  answer,  though  the 
defendant  in  equity  denies,  bj  afidafit,  the  truth 
of  the  justification  pleaded  at  law. 

Qucre — Whether,  according  to  the  strict  practice 
of  the  Court,  affidarits  can  be  read  in  opposition  to 
the  motion  for  a  commiMion.  ShackeU  t.  Maeauiay, 
3  Law  J.  Chanc.  40. 

Where  the  defendant's  witnesses  have,  in  their 
examination  in  the  cauae,  denied  that  they  ever 
made  certain  declarations  with  respect  to  the  mat- 
ters put  in  issue  between  the  parties,  the  plaintiff  i% 
entitled  to  a  commieaion  to  examine  the  witnesses, 
iu  order  to  prove  that  the  first-mentioned  witnesses 
did  make  the  alleged  declarations. 

A  party  ia  entitled  to  such  a  commission,  though 
a  considerable  interval  may  have  elapsed  since  the 
psssing  of  publicstion,  if  the  hearing  of  the  oauie 
will  not  be  thereby  delayed.  Piggott  v.  Croxhall,  1 
Law  J.  Chanc.  2Sd,  a.  c.  1  S.  &  S.  467. 

On  an  application  for  a  commission  to  examine 
witnesses  abroad  in  aid  of  an  action  at  law,  the 
Court  may  go  into  the  merits :  in  support  of  such 
an  application,  it  is  not  enough  that  the  afiidavit 
swear  the  evidence  to  be  material ;  it  must  disclose 
the  points  to  which  the  evidence  is  to  go.  Sembio — 
that  the  affidavit  ought  to  state  the  names  of  the 
witnesses.  MondtMokatv,  Machado,  4  Law  J.  Chsnc 
14S,  s.  c.  9  S.  &  S.  483. 


On  a  bill  by  underwriters  fern 
amine  witneases  abroad,  to  prove  the 
under  which  a  ship  had  been  condemned  and  sold 
as  not  worth  repair ; — ^the  Court  held  an  aflidavit  of 
the  plaintiff's  sotidtor,  stating  hb  informatioB  and 
belief  that  there  were  serenl  witnesses  afacond, 
whose  testimony  was  necessary  for  die  plaintifi,  to 
be  auflicient,  though  it  did  not  state  any  grounds 
for  his  belief.    Roirimm  v.  Somn,  1  Y.  &  J.  678L 

A  plaintiff  in  a  bill  for  a  commission  to  WTsmins 
witnesses  abroad  in  aid  of  an  action  at  law,  is  en- 
titled to  moTe  for  a  commission  as  soon  as  the  de- 
fondant  obtains  sn  order  for  time.  It  is  no  answsr 
to  such  a  motion,  that  the  plaintiff  had  previously 
tsken  out  a  summons  before  a  judge  of  the  court  of 
law  in  which  the  action  is  brought,  requiring  the 
defendant  to  consent  to  the  issuing  of  a  rommissjoe 
—that  the  defendant  did  consent— but  that  the 
plaintiff,  disliking  the  terms  imposed  bv  the  minutss 
of  the  judge's  o^er,  had  refoaed  to  draw  up  that 
order,  or  to  act  upon  it.  Mendiwobml  ▼.  Machado,  4 
Law  J.  Chanc.  6ft,  s.  c.  9  S.  ft  S.  453. 

Commission  for  the  exsmination  of  witnesssa  di- 
rected to  Bencoolen  in  India,  notwithntaadin*  dw 
13  Geo.  3,  c.  93,  a.  44.  BathtU  ▼.  Toomf,  6  Mad. 
961. 

Commission  for  the  examination  of  witnaasss, 

Crmitted  to  extend  to  several  places  in  the  West 
dies,  although  the  affidavit  mentioBed  only  per- 
sons at  one  place ;  when  it  appeared  by  the  answer, 
that  the  transactions,  out  of  which  the  queslioB 
aroae,  were  in  the  West  Indies.  Jaekom  v.  Sttmg, 
13  Price,  3t9. 

On  a  bill  for  a  diaoovery  and  oommission,  n  com- 
mission to  examine  witnesssa  may  iasoe  previoos 
to  answer.    Ibbttwn  r,  Biehardam,  M'CleL  581. 

A  commission  to  examine  witnesses  mar  be  ob- 
tained after  a  peremptory  ord^r  to  spsed  tto  cause. 
Field  T.  50»l#,  1  Buss.  89. 

The  Court  cannot  extend  the  time  mentioMd  in  a 
commission  for  the  examination  of  witneaaaa.  BeJl 
T.  De  Tattet,  6  Mad.  969. 

The  original  bill  being  for  an  account,  and  an  in- 
junction to  reetrain  an  action ;  and  the  iiiiimctioB 
being  diasolved  on  the  merits  neariy  ten  years  after 
the  bill  was  filed,  the  plaintiff  filed  a  supplemental 
bill  for  discovery  and  commisaion  to  examiae  wit- 
neases in  aid  of  his  defence  to  an  action  substan- 
tially the  same ;  motion  for  the  commiasion  refused, 
with  costs,  on  the  ground  of  delay.  Todd  v.  Aylwm, 
lS«&&t71. 

A  ODmmiasion  to  examine  witneaaea  abroad  re- 
fused,  on  the  ground  of  the  delay  of  the  party  who 
made  the  application. 

Qucre— -Whether  the  Court  will  grant  a  commis- 
sion to  examine  witnesses  abroad  in  aid  of  the  de- 
fence to  an  action  at  law,  where  it  will  not  atay  the 
trial  of  the  action  till  the  return  of  the  commiasion. 
Hart  V.  Strong,  9  Russ.  559. 

Where  a  commiasion  ia  obtained  for  the  examina- 
tion of  witneaaea  abroad,  although  returnable  with- 
out delay,  it  need  not  be  retamed  within  the  asms 
time  as  home  commtssions,  nsmely,  before  the  end 
of  the  term,  but  a  reasonable  period  is  allowed,  ae- 
cording  to  circumstancea.  Wahew,  Franklin,  1  S.& 
S.  95. 

If  a  commiaaioo,  iasoed  in  term-time,  be  made  re- 
turnable without  delay,  it  is  returnable  the  firat  day 
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of  tbe  Best  tana ;  if  iaoad  in  vaottion,  the  lift  day 
of  tbe  next  term.    Anmu  2  Ken.  SO.  Chanc 

Where  tbe  plaintiff  by  bis  conduct  renden  it  im- 
poaaible  to  eiamine  all  the  witneBMi  nnder  tbe  fint 
oommieaion,  and  aftehnoda  appliea  for  a  lecond  oom- 
inisaioo,  the  Court  will  order  him  to  pay  tbe  extra 
oosta  oceaaioned  by  the  second  oommiaaiOB,  as  well 
aa  the  defendant's  eosU  of  the  modon,  and  will  like* 
wise  put  him  under  terms  with  respect  to  the  time 
and  mode  of  executing  the  aeoond  comauauon* 
JtfofTti  V.  Daviat  1  Law  J.  Cbanc  SfO. 

Tbe  rule  aa  to  costa  of  commiadons  to  examine 
witnesses  sbroad  b,  that  they  are  to  be  home  by 
the  plaintiff  as  part  of  tbe  discoreiy ;  but,  if  the  de- 
fendant examines  into  bis  own  esse,  he  most  bear  a 
proportional  share  of  the  expense  of  tbe  oonunission. 
Jaektm  v.  Strong,  13  Price,  209. 

Under  a  commission  for  the  examination  of  wit- 
newoa  abroad,  tbe  commissioners  examined  tbe  wit- 
nesses for  the  plaintiffs ;  and,  nnder  an  impreaaion 
that  the  defendant  had  no  witnesses  to  examine, 
(whether  he  bad  or  bad  not  giren  notice  of  hia  in- 
tention to  examine  witnesses,  was  diqioted,)  they 
dosed  the  commission,  and  returned  it  to  Enffland. 
After  the  commission  bsd  been  sent  off,  tbe  aefea- 
dsnt  exsmined  bis  witnesses  before  some  of  the  com- 
missioners ;  and  the  depositions  of  those  witnesses, 
and  the  xnterrogatoriea  npon  which  they  were  taken, 
were  sealed  up,  and  forwarded  to  England.  On 
motion  to  annex  tbe  last-mentioned  depositions  and 
interrogatoriea  to  tbe  commiasion  and  tbe  depoaitiona 
on  tbe  part  of  the  plaintiff,  the  Court  expressed  an 
inclination  to  grant  the  defendant  a  new  commission, 
unless  tbe  plaintiff  would  consent  to  the  motion ; 
and,  upon  such  consent  being  given,  the  Court  made 
the  order. 

When  a  commismon  to  examine  witneases  ia  re- 
turned, it  is  opened  by  the  junior  sworn  derk,  for 
the  purpose  of  entering  tbe  namea  of  tbe  acting 
oofflunissioners  in  the  commission-book;  and  the 
oommiasion  is  then  kept  under  lock  and  key  until 
publication  is  passed.  Irving  r.  Vimna,  1  Y.  &  J. 
416. 

Under  special  dreomstsnoes,  the  Court  will  per- 
mit a  commiasioner  to  be  examined,  even  after  the 
commiasion  baa  been  cpened,  and  the  examination 
of  witnesses  proceeded  with.  Grubb  r.  Grubb,  1 
Y.  &  J.  36. 

(E)  Examination. 


[See  Practice.] 
(a)  At  Law, 

The  examination  of  witnesses  must  be  goremed 
and  directed  by  the  presiding  judge,  aince  no  fixed 
rule  can  be  propounded.  Clarht  ▼•  Safftry,  1  R.  & 
M.  126.  [Beet]  :  s.  p.  Batitn  t.  Car«w,  1  R.  fir  Bl 
127.  [Abbott] 

If  a  witneas,  without  objecting  to  it,  takes  tbe 
oath  in  tbe  usual  form,  be  may  be  afterwards  asked, 
whether  be  thinks  tbe  oath  binding  upon  hia  con- 
science :  but  it  is  unnecessary  and  irreleyant  to  aak 
him,  if  he  oonatdera  any  other  form  of  oath  more 
binding,  and  aocb  qoeation  cannot  be  aaked.  Qiutn^t 
ciiS0,2£.  &B.  284. 

Though  the  mode  of  examining  a  deaf  and  dumb 
witness  by  means  of  signs  made  with  the  fingers  is 


a  mode  reodyable  eyen  in  capital  eases,  yet,  wbeto 
the  witneaa  can  write,  ttmhU,  that  it  would  be  better 
to  make  him  write  fats  answera  to  the  questions 
pot  to  him.  Uorriton  ,r.  Lennard,  2  C.  &  P.  127. 
[Best] 

A  witness  may  be  examined  as  to  what  one  of  tbe 
partiea  in  tbe  oaoae  diadosed  aa  to  the  contenta  of  a 
paper  relative  to  tbe  matter  in  issue,  without  pro- 
dudng  tbe  document.  SeweU  y.  Stubb§,  1  C.  &  P. 
73.  [Gifford] 

Tbedrcomstsncesof  a  witneas dedining  to  anawer 
a  question,  is  no  proof  of  the  truth  of  the  feet  in- 
quired into.    Roa$r.  Blaktmore,  1  R.  &  M.  383. 

The  rule  sanctioning  witnesses  bdng  sent  out  of 
oourt,  does  not  apply  to  an  attorney.  Pamerou  y. 
BOdeUy,  1  R.  &  M.  430.  [Utdedale] 

Where  a  witness  has  been  present  in  court  during 
a  trial,  when  be  ought  to  haye  been  out  of  court, 
nnder  an  order  made  for  that  purpose,  be  cannot  be 
examined,  and  tbe  Court  refused  to  grant  a  new 
trial,  on  the  ground  of  the  rejection  of  the  testimony 
of  such  a  witness.  Attom§ff  Gtnwnl  y.  Bulpit,  9 
Price,  4. 

Tbe  plsintiff's  counsel,  after  be  has  dosed  bis 
case,  mhj  recall  hia  witness  in  a  dyil  case,  but  not 
upon  a  criminal  prosecution.  Brcwn  y.  QHe»,  1  C. 
&  P.  118.  [Pari:] 

Tbe  copy  of  an  instnmient  made  six  months  after 
the  original,  which  ia  ao  defaced  as  to  be  unintelli- 
gible, cannot  be  naed  by  a  witness  to  refresh  hia 
memory.    Jonn  y.  Stroud,  2  C.  &  P.  196.  [Best] 

Where  a  witness  refreshes  his  memory  by  refer- 
ring to  a  memorandum,  the  adyersa  party  is  entitled 
to  look  at  it.  Sinclair  r.  Stwemou,  1  C.  fi?  P.  582. 
[Beat] 

A  witness  who  produces  a  memorandum  to  re- 
freah  bis  memory,  renders  himself  liable  to  be  cross- 
examined  as  to  other  parta  of  the  document.  Loud 
y.  Frwikfitld,  2  C.  &  P.  325.  [Abbott] 

The  general  rule  ia,  that  no  paper  can  be  put  into 
the  hand  of  a  witness  to  refresh  his  memoiy,  which 
is  not  of  bis  ofm  handwriting;  therefore,  if  be  is 
asked  vriietber  he  baa  not  been  impriaoned  in  France, 
the  counad  aaking  thia  cannot  put  into  his  hand  an 
authenticated  copy  of  the  aentence  of  tbe  French 
Court.  Meagoo  y.  Simmons,  3  C.  &  P.  75.  [Tenter- 
den] 

A  witneaa  who  cannot  speak  to  a  fact  tmtil  he 
baa  refreabed  hia  memory  by  referring  to  a  paper 
written  or  aigned  by  himself  at  the  time  in  question, 
will  be  dlowed  to  refer  to  it  for  that  purpose, 
although  the  paper  itself  would  be  inadmiasible  in 
eyidence  for  want  of  a  stamp.  Maugham  y.  Hubbard, 
6  Law  J.  K.B.  229,  a.  c.  8  B.  &  C.  14,  a.  c.  2  M. 
&R.5. 

Where  an  iaaue,  directed  by  the  Court  of  Chan- 
cery, ordered  that  the  defendant,  if  it  were  esaentid, 
abould  be  examined  aa  a  witness :  It  was  holden, 
that  he  waa  alao  liable  to  be  cross-examined.  Clarko 
y.  Safftry,  1  R.  &  M.  126.  [Best] 

Queations  tending  to  degrade  a  witness,  without 
exposing  him  to  punishment,  may  be  put  on  crosa- 
examination.  Cundell  r.  Pratt,  1  M.  &  M,  108. 
[Beat] 

On  the  examination  of  a  prosecutor  on  an  indict- 
ment againat  a  femde  for  steding  from  the  person, 
he  ia  not  bound  to  anawer  whether  improper  inter- 
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eoane  took  place  betireea  bim  and  the  priMner. 
lUx  r.  Pitcher,  1  C.  &  P.  85.  [Hallock] 

After  a  witness  has  been  told  that  he  is  not  bonnd 
to  disclose  any  matter  whict^  may  tend  to  criminate 
himself,  if  be  does  answer  a  question  of  that  descrip- 
tion, he  is  bound  to  answer  all  questions  lelatiye  to 
that  transaction.  Dixm  v.  VaU,  1  C.  &  P.  278. 
[Best] 

If  a  witness  answers  any  questions  on  a  matter 
rendering  himself  liable  to  forfeiture  or  punishment, 
he  cannot  afterwards  claim  his  privilege,  but  must 
answer  throughout.  Eatt  t.  Chapmant  1  M.  &  M. 
47.  [Abbott] 

If  several  defendants  appear  by  different  counsel, 

each  of  the  counsel  may  cross-examine  the  plaintiff's 

witnesses;  but  only  one  can  examine  their  own 

joint  witnesses  in  chief.  King  v.  Williamton,  S  Stark. 

16S.  [Abbott] 

(6)  In  Equity. 

If  one  party  is  examined  by  the  other  parties,  his 
examination,  though  not  used  by  those  other  parties, 
may  be  looked  into  by  the  Master,  or  the  Court. 
Gitbert  y.  \Vether$U,sL^w  J.  Chanc.  138,8.  e.  9  S. 
&  S.  254. 

Any  party  to  the  cause  may  be  examined  in  the 
prosecution  of  an  inquiry  directed  by  the  decree. 
A  defendant  may  be  examined,  saving  just  excep* 
tions,  as  well  after  the  decree  as  before.  Hemming§ 
T. ,  4  Law  J.  Chanc.  141. 

A  witness  will  not  be  allowed  to  be  examined  dt 
bmu  ff<M,  on  an  affidavit  that  she  labours  under  a 
cancer,  but  not  stating  that  she  is  in  immediate 
danger.    Anon,  1  Law  J.  Chanc.  76. 

A  party  will  not  be  allowed,  on  inquiries  before 
the  Master,  to  examine  witnesses  whom  he  has  ex- 
amined in  the  caase,  except  upon  affidavit,  setting 
forth  special  circumstances,  and  the  pointe  as  to 
which  they  are  to  be  re-examined,  which  points 
must  not  have  been  in  is«ue  in  tlie  cause. 

1 1  must  appear  on  the  affidavit  that  these  witnesses 
could  not,  as  to  the  pointe  proposed,  have  been  ex- 
amined on  tlie  interrogatories  exhibited  before  the 
hearing.     CanipbM  v. ,  1  Law  J.  Chanc.  70. 

Where  a  witness  has  been  examined  in  the  cause, 
to  prove  the  loss  of  a  deed,  but  has  not  been  exa^ 
mined  so  as  to  let  in  secondsry  evidence  of  the  in- 
strument, and  an  inquiry  has  been  directed  before 
the  Master,  the  Court  will  give  leave  to  re-examine 
the  witness  before  the  Master.  Hurloek  v.  Printljf, 
1  Law  J.  Chanc.  SIS. 

A  witness,  wbo  baa  been  examined  at  the  hearing 
only  to  prove  exhibite,  may  be  examined  before 
the  Master  on  interrogatories  to  prove  other  exhi- 
bite, without  a  special  order. 

The  refusal  of  a  witoess  to  be  oross-exsmined  is 
no  resson  for  suppressing  his  deposition,  but  the  ad- 
verae  party  must  at  the  time  enforce  such  right  of 
cross-examination  as  he  has.  Courtnuy  v.  Hotkin$, 
9  Russ.  253. 

If,  after  a  defendant  haa  been  examined  as  a  wit- 
ness under  the  usual  order,  it  is  discovered  that  he 
has  not  effectually  released  his  interest ;  and  he 
afterwards  release  that  intereat,  an  order  may  be 
obtained  for  the  auppressioo  of  bis  deposition,  and 
his  re-examination  on  the  same  interrogatories,  sav- 


ing just  exceptions.  — -  r.  Fign,  S  Law  J.  Chaw. 
134. 

The  examiner  of  a  witness  in  the  Examiner's 
office,  IS  bound  to  keep  him  in  London  forty-eight 
hours  after  his  production  at  the  seat  of  the  advene 
clerk  in  court,  and  not  forty-eight  bourn  after  his 
examination  ia  finished :  and  if  Uie  cross-interroga- 
tories are  left  with  the  Examiner  within  the  forty- 
eight  hours,  then  the  party  producing  him  mnst  keep 
him  in  London  till  his  cross-examination  has  ter- 
minated ;  therefore,  where  a  party  did  not  comply 
with  the  above  rule,  they  ordered  him  back  to  Lon- 
don at  his  own  expense.  Whitttiek  v.  Lymgkt,  1  S. 
&S.  446. 

(c)  In  th*  EeeUiiasticul  Courts, 

All  letters  which  transpire  between  m  solicitor 
and  a  witness  relative  to  his  examination,  mast,  if 
reqnired,  be  produced.  Atkintan  v.  Atkimaan,  2  Add. 
468. 

The  Court  will  compel  a  witoess  to  answer  expli- 
citly, whether  he  is  or  is  not  responsible  in  some 
way,  for  the  party's  expenses  in  whose  behalf  be  is 
examined.     HudwH  v.  BeaurAaaip,  2  Add.  352. 

Where  a  witness  has  been  repeated  and  dismiassd 
long  anterior,  she  cannot,  ss  a  matter  of  course,  be 
examined  upon  articles  of  a  plea  which  she  has  not 
been  designed  to  at  the  time  of  her  prodoction. 
WiUdnum  v.  DalUm,  1  Add.  339. 

(F)  Interkooatoeibs. 

[See  Practice,  in  Equity.] 

On  the  trial  of  an  ejectment,  the  Court  will  not 
grant  a  rule  to  examine  a  material  witness  upon  in- 
terrogatories, although  the  witness  was  so  ill  that 
he  could  not  attend.    Anon,  2  Chit.  199. 

It  is  not  necessary  to  set  forth  the  nsmes  of  the 
witnesses  whom  it  is  wished  to  be  examined  on  in- 
terrogatories. Wheu  the  motion  is  made  in  term 
time,  no  coste  are  allowed  ;  but  when  it  is  made  at 
Nisi  Prius,  then  the  opposite  party  has  the  coste  of 
the  day.     Awm.  2  Law  J.  K.B.  94. 

The  Court  will  not,  in  gtnonU,  give  time  to  exa- 
amine  witnesses  abroad,  on  interrogatories,  in  justi- 
fication of  a  libel,  but  they  will  do  it  on  terms,  ss, 
on  the  defendant  admitting  the  fact  of  publication. 
Brawn  v.  Murray,  2  Law  J.  K.B.  222,  s.c.  4  D.Ar 
R.  831. 

A  party  who  omite  to  cross-examine  a  witness 
under  a  commission  at  the  usosi  period,  will  be 
allowed  to  exhibit  interrogatories  for  that  purpose 
on  a  subsequent  day.     Carttr  v.  Draper,  2  Sim.  52. 

A  witness  who,  had  answered  jK>me  of  tlie  inter- 
rogatories, but  refused  to  answer  the  others,  was 
ordered  to  answer  those  interrogmtories  within  four 
dsys,  or  to  stand  oommitted.  Auttin  v.  Prince,  1 
Sim.  348. 

(G)  Depositions. 

[See  Evidence,  and  Practice,  in  Equity.] 

The  deuosi  tions  of  pariahionen,  tending  to  charge 
the  defendant  with  ooateon  an  information  for  money 
received  by  him  for  the  use  of  the  pariah,  are  ad- 
missible in  evidence,  where  the  witnesses  ars  not 
relators  mentioned  by  name  in  the  information. 
Attorney  Genani  v.  Griffiih,  1  Ken.  126. 
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(H)  Protection  and  Pritilboes. 

[See  antt.  Examination.] 

A  witness  who  has  absconded  from  bis  btil,  mty 
be  re-taken  by  tbe  bail  is  court,  althoogb  he  is  at- 
tending to  give  evidence  in  a  court  of  justice,  and 
has  received  a  subpiena.  Horn  ▼•  Swrnfitrd,  1  D. 
&  R.  NJP.C.  20.  [Richards] 

The  Court  will  restrain  a  plaintiff  from  the  use  of 
answers,  in  a  penal  proceeding,  which  may  tend  to 
criminate  the  witness.  Jaekin  r,  fienjon,  1  Y.  & 
J.  5«. 

The  counsel  in  a  cause  have  no  right  to  object,  in 
favour  of  a  witness,  that  the  answer  to  a  particular 

Jioestion  renders  him  liable  to  punishment  or  for- 
eitore.  Such  objection  belongs  to  the  witness  only* 
Thmat  v.  Newton,  1  M.  &  M.  48.  [Tenterden] 

It  is  a  sufficient  reason  for  a  witness's  refusing  to 
disclose  his  residence,  that  the  defendant,  at  whose 
instigation  the  question  has  been  put,  he  believes, 
has  a  bailable  writ  out  against  him.  Wataon  v. 
Bnwm,  1  C.  &  P.  363.  [Abbott] 

In  an  action  for  criminal  conversation ,  the  execu- 
tor of  a  deceased  relation  of  the  defendant  is  bound 
to  state  the  amount  of  property  which  the  defendant 
acquired  under  tbe  teatator*s  will.  Peter  t.  Hancock, 

I  C.  &  P.  375.  [Abbott] 

(I)  Expenses. 

Where  there  is  a  reasonable  doubt  whether  the 
evidence  of  a  witness  will  or  will  not  be  admitted, 
the  Master  is  justified  in  allowing  the  expenses  of  his 
attendance  at  the  trial.  Rtuhworth  v.  WiUon,  1  Law 
J.  K.B.  113.  s.  0. 1  B.  &  C.  267. 

Althoui;h  a  Master,  in  the  taxation  of  costs,  bad 
allowed  for  witnesses  who  were  not  called,  yet  the 
Court  refused  to  direct  him  to  review  his  taxation. 
Adamion  v.  Noel,  «  Chit.  200. 

Circumstances  are  tbe  criterion  which  decide 
what  witnesses  are  entitled  to  their  expenses,  since 
the  fact  of  their  being  sobpcenaed  without  being 
examined,  has  no  influence.  BagnaU  v.  Utidtrwood, 

II  Price,  510. 

Men  of  science  were  held  not  entitled  to  be  allowed 
their  expenses  incurred  by  them  in  travelling  from 
London  to  York  to  inspect  a  building  erected  by 
the  plaintiff,  although  he  could  not  safely  proceed  to 
trial  without  such  inspection.  Bayley  v.  Beaumont, 
4  Law  J.  C.P.  191. 

A  witneM  returning  from  a  journey,  which  was 
intended  before  the  snbpffina,  sooner  than  he  other- 
wise would  have  done,  is  entitled  to  the  expenses  of 
that  journey,  though  the  trial  is  at  the  place  of  his 
abode.  Vice  v.  Lady  Anson^  1  M.  &  M.  96.  [Ten- 
terden] 

If  the  plsintiff  subpoena  the  defendant's  attorney 
to  produce  books,  the  latter  is  not  entitled  to  receive 
anything  from  the  plaintiff  for  expenses  or  loss  of 
time  in  attending  as  a  witness.  Pritehard  v.  Walker, 
3  C.  &  P.  SIS.  [ Vaugban] 

By  the  53  Geo.  3,  c.  7 1 ,  (incorporated  in  9  Geo.  4, 
o.  SS,)  a  witness,  summoned  on  behalf  of  tbe  sitting 
member  before  an  election  committee,  is  entitled  to 
his  expenses,  and  to  enter  up  judgment  on  the 
Speaker's  certificate,  in  the  same  manner  as  wit- 


nesses summoned  on  behalf  of  tbe  petition  are  en- 
titled under  that  act.  Magrane  v.  White,  6  Law  J. 
K.B.  361,  s.  c.  8  B.  &  C.  41S,  s.  c.  S  M.  &  R. 
440. 

Under  the  58  Geo.  3,  o.  70,  which  empowers  the 
Court  to  order  the  county  treasurer  to  pay  tbe  pro- 
secutor or  witnesses,  who  shall  appear  to  have  been 
endeavouring  to  apprehend  any  person,  and  who 
shall  give  evidence  against  any  person  accused  of 
grand  or  petit  larceny,  &c.,  tbe  costs  of  prosecuting 
and  appearing  before  the  grand  jury,  and  compen- 
sate tbem  for  their  loss  and  trouble  in  such  appre- 
hension, it  was  holden  that  persons  who  had  travelled 
many  miles  and  expended  a  lai^e  sum  of  money  in 
tracing  and  endeavouring  to  apprehend  two  horse- 
stealers, and  had  succeeded  in  apprehending  tbem, 
were  not  entitled  to  any  compensation  for  money  so 
expended.     Re*  v.  Auttin,  1  D.  &  R,  N.P.C.  84. 

A  judge,  under  the  58  Geo.  3,  o.  70,  has  no 
power  to  allow  witnesses  their  expenses,  for  going 
to  identify  stolen  property.  Rex  v.  Millington,  I 
C.  &  P.  83.  [Hullock] 

A  seafaring  man,  a  native  and  resident  here,  was 
subpoenaed  as  a  witness  before  issue  joined  and  notice 
of  trial  given.  The  Court  held,  that  the  master  had 
acted  properly  in  allowing  him  subsistence-money 
during  that  time.  Berry  v.  Pratt,  1  Law  J.  K.B. 
116,  s.  c.  1  B.  &  C.  S76,  s.  o.  S  D.  &  R.  434. 

Where  a  plaintiff  brought  his  witnesses  too  early 
to  attend  a  trial :  Held,  that  the  plaintiff  was  not 
entitled  to  the  expenses.     Anon.  S  Chit.  SOO. 

A  gentleman  residing  in  the  country  was  subpoe- 
naed to  give  evidence  at  the  trial  of  a  cause  in  Lon- 
don. He  proceeded  part  of  the  way,  and  then  being 
from  illness  unable  to  go  on,  he  sent  a  special  mes- 
senger to  London  to  inform  the  parties  that  he  could 
not  attend.  In  his  account  of  expenses,  be  demanded 
51.  for  the  messenger  going  to  London  ;  at  the  trial 
of  an  action  for  theamountof  his  expenses  incurred, 
the  jury  gave  him  10/.  including  the  5/.  The  Court 
refused  to  grant  a  new  trial  on  the  ground  of  ex- 
cessive damages.  Bryan's  eaie,  1  Law  J.  K.B. 
I.W. 

A  witneas  from  the  country,  subpoenaed  there  by 
the  defendant,  without  receiving  sufficient  for  his 
expenses,  and  afterwards,  when  in  London,  sub- 
poenaed by  the  plaintiff,  and  called  by  him  on  the 
trial,  is  bound  to  give  his  evidence  both  in  chief  and 
on  cross-examination,  and  must  seek  to  obtain  his 
expenses  in  some  other  way  than  by  objecting  to 
be  examined.  Edmonds  v.  Pearson,  3  C.  &  P.  1 13. 
[Gaselee] 

An  attorney  who  takes  witnesses  to  an  inn,  is 
primd  facie  liable  to  the  innkeeper  for  the  expenses 
incurred.  Cart'ii  v.  Richardson,  1  Law  J.  K.B. 
11. 


WORK  AND  LABOUR. 

If  a  mechanic  represents  himself  as  an  efficient 
and  skilful  workman,  and  undertakes  to  perform  a 
particular  work,  which  he  does  not  accomplish, 
and  thereby  prevents  his  employer  from  deriving 
any  benefit  from  his  labour,  the  mechanic  is  not 
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entitled  to  wr  compenMtioiu    Duneah  ▼.  BltutdtU, 
5  SUik.  6.  [Bajlej] 

Where  the  owner  of  unwrought  materials  beatowi 
his  work  and  labour  upon  them,  to  form  them  into  a 
vendible  commodity,  at  the  instance  of  an  intended 
buyer,  the  owner  cannot  nuuntain  an  action  for  the 
work  and  labour,  unless  there  has  been  a  specific 
appropriation  of  die  commodity  to  the  buyer.  At- 
kinum  r.  Bell,  6  Law  J.  K.B.  358,  s.  o.  8  B.  &  C. 
877,  8.  c  2  M.  &  R.  999. 


WRECK. 

Royal  and  manorial  franchises  considered,  with 
reference  to  that  subject.  Augutta,  or  Eugenie,  1 
Hsg.  16. 

The  nantee  of  the  privileges  and  royalties  of  the 
erowB,  IS  empowered  to  take  possessioii  of  property 
wrecked,  only  until  a  claim  is  made;  and  when  a 
claim  is  given  in  with  a  reasonable  prospect  of  proof, 
his  right  of  custody  ceases,  and  be  has  noivrtbcr 
interest  io  the  property.  Avgutta,  or  Engenie,  1 
Hag.  to. 


ADDENDA: 


•  k 


CASES  OMITTED  TO  BE  INSERTED  IN  THE  PRECEDING 

DIGEST. 


ACCOUNT  STATED. 

Whether  a  cooTenttion  hetween  the  defendantt 
and  one  of  the  witnesses,  is  sufficient  to  entitle  the 
plaintiff  to  recorer,  on  an  account  stated/is  a  ques- 
tion for  the  Court,  and  not  for  the  jury.  Bishop  ▼• 
Chambre,  3  C.  &  P.  55.  [Tenterden] 


ACTION. 

Where  maintainable. 

Where  a  tradesman  in  the  course  of  business  re« 
ceired a  banker's  cheque,  ia  paymont  for  soods  sold, 
which  had  been  stolen  from  the  payee :  Held,  in  Uie 
absence  of  eTidence  of  fraud  or  awligeiioe,  that  he 
might  maintain  an  aetion  against  the  drawer.  Lei 
▼.  N§w9am,  t  D.  &  R.  N.P.C.  5a 


AFFIDAVIT. 
To  Hold  to  Bail. 

An  affidarit  of  debt  on  a  bill  of  exchange,  which 
stated  it  to  be  orer-due,  without  setting  foith  that 
it  is  unpaid,  was  held  by  the  Court  to  be  soffioiently 
certain  that  a  debt  existed.  Morgan's  ease,  1  Law 
J.  K.B.  156. 

An  affidavit  of  debt  sUting  that  R  S,  H  A,  R  R, 
and  B  S,  were  jointly  indebted  to  the  plaintiff  on  a 
biU  of  exchange,  "  accepted  (in  the  name  and  firm 
of  A  C  &  Coi)  by  the  said  R  S,  H  A,  R  R,  and 
B  8,  or  0H§  of  thmn :"  Held,  insufficient.  Hamur 
T.  Atkby,  10  B.  Mo.  993. 

It  is  sufficient  if  an  affidavit  of  debt,  made  by  one 
of  the  assienees  of  a  bankrupt,  state  that  the  defen- 
dant is  indebted,  &c.,  at  ajj^Mon  by  tho  books  of  th§ 
bankrupt,andas  tho  dsponent  vtnlp  beUovts;  without 
alleging  that  the  books  are  in  the  deponent's  pos- 
session.   Hmtton  T.  Bristow,  11  B.  Mo.  504. 


they  should  not  do  injustice  to  the  opposite  pt^y* 
Bradney  t.  Hassddon,  1  Law  J.  K.B.  59,  s.  €•  1  B. 
&  C.  ISI,  s.  c.  t  D.  &  R.  S27. 


ANNUITY. 

Memorial. 

Under  the  statute  53  Geo.  3,  o.  141,  it  is  required, 
that  the  witnesses  shall  be  inserted  in  the  memorial 

as  £  F  of  •— :— *  vad  G  H  of :  Held  sufficient, 

when  the  witnesses  were  ahomey's  clerks,  to  de» 
scribe  them  as  clerks  of  the  attomey»  adding  the 
attom^'s  residence.  St.  John  ▼.  Chtmpntys,  1  Law 
J.  CP.  5,  s.  0. 1  Bing.  77. 


ATTORNEY  AND  SOLICITOR. 
Liability* 

Where  a  solicitor  detained  deeds,  6cc.  and  refused 
to  deliver  his  bill  of  coeti, — the  Court  ordered  him 
to  deliver  up  the  deeds,  together  with  his  bill  of 
costs,  notwithstanding  there  were  no  oosts  incurred 
in  respect  of  an  action  at  law  or  suit  in  equity.  In 
r§  Murray,  1  Ruas.  519. 

The  soucitor  of  an  administratrix  reoeiring  money 
belonging  to  the  estate  of  the  intestate,  is  not  a 
trustee  for  the  estate ;  and  if  he  makes  payments  but 
of  it  for  the  use  of  the  administratrix,  which  are 
either  previously  directed,  or  subsequently  adopted 
by  her,  h,e  will  be  charged  only  with  the  balance  actu- 
ally in  his  hands.  Watkins  ▼.  MauU,  1  Law  J; 
Cbanc.  83. 

An  attorney,  who  has  in  that  character  received 
papers  from  a  client,  cannot  be  called  to  produce 
them  in  a  cause,  although  he  does  not  aM  therein  as 
attorney  of  the  par^.  Parktr  r.  Yatts,  It  B.  Mo. 
530.' 


AMENDMENT. 

A  party  had  obtained  a  verdict  in  an  action  of 
ejectment.  The  opposite  party  obtained  an  injunc- 
tion to  stay  execution,  and  notmng  was  done  m  the 
suit  for  many  years ;  during  which  time  the  term 
8peci6ed  in  the  declaration  expired.  The  Court 
would  not  amend  the  declaration  by  enlarging  the 
tenn,  because  it  was  not  shewn,  that  by  so  doing 

DiOBST,  18S2— I8t8. 


BANKRUPT. 

In  an  action  by  the  assignees  of  a  bankrupt,  the 
production  of  the  assignment  to  the  plaintiffii,  duly 
enrolled,  is  sufficient  without  proof  of  its  execution, 
unless  notice  has  been  given  that  it  is  to  be  disputed. 
Tucker  v.  Barrow,  1  M.  &  M.  157.  [Tenterden] 

Whether  a  particular  payment  has  been  made  by 
a  trader  in  contemplation  of  bankruptcy,  is  purely  a 
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question  for  ft  jury.  Where  a  trader  upon  inreati- 
gation  of  hU  affairs  in  July,  found  that  be  could 
only  pay  17i.  in  the  pound ;  and  was  obliged  to  seU 
part  of  his  property,  to  meet  certain  demands  upon 
him ;  and  in  SepUmber  following,  paid  off  a  bond, 
and  in  October  became  bankrupt ;  but  the  bankrupt 
stated  at  the  trial,  that  he  did  not  contemplate  becom- 
ing bankrupt  at  the  time  he  made  this  payment :  Held, 
that  it  was  properly  left  to  the  jury  to  say,  whether 
this  payment  had  been  made  in  contemplation  of  an 
act  of  bankruptcy ;  but,  the  jury  having  by  their 
rerdict  found  that  he  did,  at  the  time,  contemplate 
bankruptcy,  a  new  trial  was  granted  on  payment  of 
eosU,  on  the  ground,  that  they  had  not  perbaps  uken 
into  consideration  all  the  circumstances  of  tiie  case. 
Flook  ▼.  Jones,  IS  B.  Mo.  96. 


COMMISSIONERS. 

If  commissioners,  under  an  act  of  parliament, 
direct  an  indemnity  according  to  a  clause  not  appli- 
cable to  the  particular  injury  complained  of,  the 
Court  will  quash  the  order.  Bm  r.  the  Riper  Douglas 
Company,  t  Ken.  501. 


COMPANY. 

A  Toluntary  society  for  insurance,  by  way  of 
mutual  guarantee,  is  or  is  not  illegal,  according  as 
the  shares  of  the  money  laid  up  are  or  are  not  trans- 
ferrable  generally  to  persons  not  members.  "Ellkan 
T.  Bigtwld,  tJ.kVf.  505. 


CONTRACT. 
Construction. 
It  is  for  the  jury  to  decide  on  the  construction  of 
a  mercantile  oontiact.  Smith  t.  Blandy,  1  R.  &  M. 
<60. 


CORPORATION. 
Election. 
By  an  ancient  custom,  all  the  burgesses  of  Colches* 
ter,  except  innkeepers  and  otliers,  could  TOte  in  the 
election  of  headmen,  who  choae  the  justices.  A 
charter  was  granted  to  the  borough,  58  Geo.  S,  re- 
storing all  rights,  but  directing  that  all  the  burgesses, 
except  the  servants  of  innkeepers  and  others,  should 
TOte  for  the  headmen.  The  defendant  was  named  a 
justice  by  the  headmen  elected  by  persons  coming 
wiUiin  the  first  exception,  and  not  within  the  second ; 
and  the  Court  held,  that  the  two  classes  of  disqua- 
lifications were  not  inconsistent  with  each  other, 
and  therefore  that  the  defendant  improperly  exer- 
cised the  office  of  justice  of  the  peace.  Rex  t.  Abell, 
1  Law  J.  K.fi.  250,  s.  c.  S  D.  &  R.  390. 


COSTS. 


In  quare  impedit,  a  defendant  is  not  entitled  to 
costs  on  a  judgment  as  in  case  of  a  nonsuit.  IKin- 
rume  v.  Bishop  rf  Carlisle,  11  B.  Mo.  «69. 


DEED. 

EXECtn-ION. 

The  attesting  witness  to  a  deed  stated,  that  he 
knew  the  defendant,  one  of  the  parties ;  that  the 
attestation  was  in  his  (the  witness's)  handwriting; 
that  he  did  not  know  whether  or  not  the  signature 
to  the  deed  was  the  defendant's  handwriting,  but 
ihni  he  would  not  have  put  his  nsme  to  it  unless  he 
had  seen  him  execute  it :  Held,  sufficient  proof  of 
the  execution.  Doe  d.  Smythe  t.  Claxton,  11  B. 
Mo.  947. 


EXECUTION. 

Staying. 

A  sum  of  money  secured  by  a  bond,  was  made 
payable  by  instalments,  on  condition,  that  if  any 
one  instalment  was  not  paid  at  the  time  it  became 
due,  then,  that  the  whole  sum  should  be  payable. 
The  Court,  on  the  appearance  of  fraud,  in  not  accept- 
ing an  instalment  when  offered,  stayed  execution, 
but  ordered  the  judgment  to  stand  as  security. 
Stafford's  case,  1  Law  J.  K.B.  51. 


GUARANTIE. 

A  guarantie  was  giren  by  the  defiradant,  in  ooo' 
sideration  of  the  plaintiff's  giWng  A  aeoirent  credit, 
to  make  good,  upon  the  event  of  bis  failure,  any 
deficiency  not  exceeding  a  certain  sum.  A  short 
time  after  the  guarantie  was  given,  a  bill  wfaieb  had 
been  previously  given  by  A  to  the  plaintiffs,  was  dis- 
honoured, and  the  plaintiffs  permitted  him  to  renew 
it  without  giving  any  notice  of  the  transaction  to 
the  defendant :  Held,  that  this  was  not  such  a  fkilnre 
of  the  principal  as  to  entitle  the  surety  to  a  notice  df 
the  renewal  of  the  bill.  Carr  v.  Browne,  12  B.  Bio. 
6«. 


HIGHWAY. 

Reparation. 

The  repair  of  a  road  newly  laid  out  under  an  ia- 
closure  act  is  to  be  borne,  not  by  the  owner  of  the 
indosure  made  in  pursuance  of  the  statute,  but  by 
those  persons  to  whom  the  former  hi^way  was 
chargeable.  Rex  v.  the  Jnhabitamts  ef  vietJmam,  % 
Keo.  S61,  s.  c.  1  Burr.  461. 


IRREGULARITY. 


The  Court  set  .a  verdict  aside  for  inregulari^, 
but  without  costs,  where  an  avowant  in  replevm 
had  carried  down  the  issue  to  trial,  without  adding 
the  nmiliter  to  the  plea  in  bar.  Griffiths  v.  Crmek" 
ford,  6  B.  Mo.  51,  s.  c.  3  B.  &  a  1. 


INTERPLEADER. 


an 
661. 


Legal  rights  onl^,  and  not  equities,  will  support 
interpleading  bill.    Barclay  v.  Curtis,  11  Pnce» 
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If,  to  an  intor|ilMduig«iiU,  thei*  be  MTeral  de- 
fendants, the  enewer  hj  one  ma^  be.  ntd  againat 
the  otfaeiB.    Bower  r.  PrUehard,  il  Price,  103* 

An  oocupier  of  landa  took  a  leaae  of  tho  tMhee, 
doe  from  himself  to  a  rector,  at  a  Tent  .reserred. 
The  rent  waa  afterwards  assigned  by  the  rector  to 
another  person,  who  claimed  to  be  paid  the  arrears. 
The  lessee,  having  also  received  notice  of  a  further 
claim,  from  grantees  of  annaities  prefionslj  charged 
on  the  tithes  bj  the  rector,  who  had,  aa  each  gran- 
tees, sabseqnentlj  to  the  title  of  the  rector's  assignee, 
sued  ont  a  jUtri  faeioi  dt  banit  eeeUtitutieis  againat 
the  rector,  and  judgment  bj  them  on  their  aeciirities, 
filed  a  bill  of  interpleader  againat  all  the  parties,  and 
obtained  injimctiena  on  pajiag  the  sent  doe  from 
him  into  court*  On  the  answ«raof  the  defendants 
coming  in,  the  prioritj  of  the  several  titles  of  ihn 
claimants  being  thenby  dearly  set  out,  and  the 
rector  disclaiming,  the  Conrt  diasolved  the  injunc- 
tions, holding,  first,  that  in  such  a  caae  they  could 
not  restrain  the  party,  who  was  shewn  to  have  a 
pnferable  title,  from  proceeding  to  enforoe  it ;  nor 
deovae  that  the  parties  should  interplead  in  a  caae 
wfaero  the  priority  of  right  waeso  distinctly  set  ibrtii 
by  the  answera :  secondly,  that  if  the  case  be  not  one 
tnaC  will  support »  bill  of  interpleader,  the  defendant 
orast  demur :  and,  tkudfy,  that  the  above  lease  and 
assignment  of  part  of  the  netor'a  eeoleaiastioal  pco* 
per<^  is  good,  and 'not  affected  by  an  execution  sued 
out  agsinst  the  rector,-  after  the  lent  had  been  as- 
signed.   Bawytr  r.  FriUkard^  11  Price,  103. 

A  party  in  possession  of  property^  subject  to  con- 
flicting claims,  may  alwaya  protect,  himself  by  a 
bill  of  interpleader,  notwithatanding  the  pendency 
ef  a  suitcommenced  by  one.  of  the.claimants.  War* 
rhnfmt,  vi  Whtattkm;  1  Jac.  202.  •  - 

A  teatator  gave  a  legacy  of  500/.  to  trustees,  upon 
truat  to  inveat  it  in  govenment  or  good  security, 
and  pay  the  intereat  to  hia  widow  for  life,  with  ro- 
mainder  over:  after  his  death,  his  executors  (who 
were  different  persons  from  the  trustees  of  the 
legacy,)  and  the  treelees  of  the  legacy  ataled  to  a 
debtor,  who  owed  the  testator  5001.  on  bond^  that 
they  had  arranged  and  agned  to  appropriate  that 
debt  for  the  legacy  ;  sad  from  that  time,  during  a 
period  of  mora  than  fourteen  yeara,  the  debtor,  with 
the  privity  of  the  trusteea,  and  also  of  the  executors, 
had  paid  the  intereat  of  the  bond  to  the  teoant  for 
life  of  the  legacy  :  the  executors  having  called  for 
payment  of  the  bond,  and  proceeding  to  sue  upon  it, 
while,  on  the  ether  hand,  the  aurviving  trustee  of 
the  legacy  had  given  notice  to  the  debtor  not  to  pay 
it  to  them:  H^,  by  the  Lord  Chancellor,  (re- 
vening  the  deciaion  of  the  Vice  Chancellor,)  that 
the  debtor  waa  entitled  to  file  a  bill  of  interpleader. 
Wright  V.  Ward,  6  Law  J.  Chanc.  42. 

Demorrer  to  a  bill  of  interpleader  overruled,  whero 
the  plaintiff  called  on  two  persona  claiming  the  poa- 
sesnon  and  rent,  or  an  equivalent  for  uae  and  occu- 
pation of  promises  in  his  occupation,  and  one  of 
them  ^the  party  demurring)  hao  actually  obtained 
a  verdict  for  the  value  of  the  use  and  occupation; 
it  being  held  that  the  plaintiff  did  not  stand  in  the 
gelation  of  tenant  to  the  party  demurring,  who  had 
ao  recovered  in  the  action  at  law.  Sttpktm  v.  Cat* 
lanwa,  12  Price,  158. 

A  bill  of  interpleader  ought  to  be  filed  imme- 
diately after  or  befbra  the  commencement  of  pro- 
coedinga  at  law,  and  not  be  delayed  till  after  a 


judgment  or  verdict  has  been  obtained ;  and  thero- 
foro,  whero  an  interpleading  bill  waa  filed,  after  a 
rerdiot  liad  been  obtained  by  one  of  the  parties,  and 
an  injunctioii  had  been  granted  on  the  money  being 
paid  into  court,  the  Court  dissolved  the  injunction, 
though  the  answer  of  only  one  of  the  parties  bad 
come  in,  the  plaintiff  not  satisfactorily  accounting 
for  the  delay  m  filing  hia  bill.  ComUh  v.  Tanner, 
1  Y.  &  J.  dS3. 

Upon  the  hearing  of  an  interpleading  bill,  evidence 
is  admissible  to  shew  that  the  plaintiff  haa  rotained 
posseasion  of  the  aubjeet  of  the  auit  nnder  an  in- 
demnity from  aome  of  the  defondants.  Staiham  v. 
Hall,  1  Turn.  SO. 

No  affidavit  is  necessary  to  support  a  motion  by 
a  plaintiff  in  an  interpleading  suit,  for  liberty  to  pay 
the  money  into  court,  and  for  an  injunction,  WaU 
banfn  v.  Sparh,  1  Sim.  385. 


LACHES  IN  PROCEEDING. 

A  rule  of  attachment  againat  a  chief  bailiff  of  a 
liberty,  for  not  bringing  in  the  body,  waa  obtained 
on  the  12th  of  February,  and  the  attachment  not 
sued  ont  tUl  Uie  19th  of  May  following  ;  and  in  the 
/  interim,  one  of  the  defendants  in  the  original  action 
obtained  hia  discharge  under  the  Insolvent  Debton 
Act :  The  Qonrt  set  aside  the  attachment.  Rtx  v. 
Jnritm,  12  B.  Mb.  483. 


LANDLORD  AND  TENANT. 

The  defendant  took  premises  for  a  year  certain,  but 

n"  ted  at  the  end  of  the  firat  quarter.  The  plaintiff 
let  the  premises  Sor  a  portion  of  the  remaining 
three  quarters,  to  another  tenant  at  a  less  rate,  and 
afUrwards  soed  the  defendsnt  for  the  differonce: 
Held,  that  by  re-letting  the  premises,  the  plaintiff 
had  assented  to  the  termination  of  the  original 
tenancy,  and  dispenaed  with  the  neceaaityof  a  legal 
annender.     Walk  v.  Auhttm,  11  B.  Mo.  379. 


LEASE. 


The  Court  will  permit  leaaea  to  be  granted,  if 
that  courae  be  beneficial  to  the  partiea  intereated, 
notwithatanding  the  testator  bv  nis  will  may  have 
directed  that  the  eatate  should  he  sold.  JervoUt  v. 
Clarke,  6  Mad.  96. 


LIMITATIONS,  STATUTE  OF. 

To  take  a  case  out  of  the  Statute  of  Limitations, 
evidence  of  a  conversation  in  which  one  of  the  de- 
fendanta  had  admitted  the  debt,  and  aaid,  "  that  it 
was  hard  that  he  ahould  be  called  upon  individually 
to  pay  the  debts  of  the  firm  when  ao  many  outatand- 
ing  debts  due  to  them  were  uncollected ;  that  he 
had  put  the  debta  into  the  handa  of  an  accountant, 
who  would  aettle  the  business,  and  that  he  miffht 
refuae  to  pay  altogether,  but  would  not  act  in  that 
way,"  was  held  sufficient  to  constitute  an  absolute 
promise  to  pay.  Pierce  v.  Brewtter,  12  B.  Mo.  515. 
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]VISNOM£R. 

If  the  d^feDdAnt'skaniame  be  mis^statod  in  ii  wvit/ 
tbe  Court  will  not  set  aside  the  proeeie  on  motioo,' 
but  will  leave  tbe  defendant  to  hie  plea  in  abatement  • 
Sumrur  t.  Bation,  11 B.  Mo.  39. 


PAYMENT  OF  MONEY. 

Sums  below  101,  payable  ont  of  court  to  a  somber 
of  persons,  paid  by  their  solicitor,  to  save  the  ex- 
pense of  powers  of  attomej.  Brandling  t.  HtanbU, 
1  Jac.  48. 


PLEADING. 

In  debt  on  a  bail-bond,  the  declaration  need  not 
contain  arennents  that  there  was  an  aifidaWt  of 
debt,  or  that  the  sum  sworn  to  was  indorsed  on  tbe 
writ.  Dorrington  t.  Brieknell,  11  6.  Mo,  445« 


PRACTICE. 

PROCESS. 


The  Court  refused  to  set  aside  the  serrioe  of  a 
writ  of  attachment  of  privilege,  on  the  ground  that 
the  wrong  year  was  stated  in  tbe  English  notice. 
Harmer  ▼.  Lmtu,  IS  B.  Mo.  5S2. 


PRINCIPAL  AND  AGENT. 

Tbe  Stat.  1  &  2  Geo.  4,  c  87,  s.  12,  does  not  re- 
quire a  com- factor  to  return  the  name  of  tbe  pevson 
to  whom  con,  when  sold,  is  aetoally  delirered. 
Where,  therefore,  comfaetors  retomed  tbe  name  of 
T  L  as  a  buyer  of  wheat,  and  afterwards  paid  the 
lastagCLdu^  on  the  delivery  of  the  quantity  returned 
as  sold  to  bim :  Held,  that  they  were  not  thereby 
precluded  from  shewing  that,  although  the  com  was 
sold  to  T  L,  it  was  delivered  to  his  granary  keepers 
on  jthe  condition  Uiat  they  were  to  hold  it  for  tbe 
factors  till  TL  had  paid  them  for  it.  WordUyr. 
Broum,  10  B.  Mo.  201. 


PRODUCTION  OF  DEEDS. 

A,  having  an  imperfect  copy  of  a  deed  by  whicb 
bis  ancestor  conveyed  an  estate  and  royalty  to  B, 
wishes  for  a  copy  of  that  deed,  that  he  may  see 
whether  at  that  time  the  royalty  and  right  to  kill 
game  had  not  been  ejccepted,  in  order  that  the  de« 


fbndant,  his  gamekeeper,  might  nlead  to  aa  acdon 
of  tMipaas,  brought  by  tbe  plaintiff,  a  tenant  of  B's, 
for  fbootinr  on  lands  occupied  by  bim ;  bat  tbe 
Court  would  not  make  such  an  order.  Piektring  v. 
Nova,  1  Law  J^  K.B«  110,  s.  c.  2  D.  &  R.  98«,  s.  e. 
1  B.  &  C.  «d2. 


RECOVBRY. 


PASSING. 


The  Court  pennitted  a.ifeeoveiy  topaaa,  notwitli* 
standing  the  warrants  of  attorney  of  the  several 
vouchers  were  on  separate  pieces  of  parchmeot. 
Hiekt,  dtm, ;  Dian,  ten. ;  Crump,  voiuh,,  19  B.  Mo. 
t95. 


TRESPASS. 

EVIDENCE. 

Trespaaa  for  assaulting  and  imprisoning  tbe  plain- 
tiff.  Plea,  that  tbe  plaintiff  was  wilfully  trespassing 
on  the  land  and  breaking  dovm  the  hedges  of  the 
defendant,  wherefore  he  apprehended  bim  and  took 
him  before  a  justice.  Rralication,  that  tbe  pfauBtiff 
entered  tbe  land  and  broke  down  tbe  bedgea  in  the 
assertion  of  a  rigbt  of  way ;  traversinff  that  be 
did  BO  wilfully  or  for  any  ouer  Durpoae  than  in  tbe 
exercise  of  such  right.  Rejoinder,  that  the  plain- 
tiff was  in  tbe  act  of  coflBmitting  wilful  damaga  to 
die  defiandant:  Held,  that,  upon  tbia  isaoe,  tbe 
plaintiff  might  give  evidence  as  to  the  right  of  way 
claimed  by  bim,  in  order  to  shew  9110  ennw  be  en- 
tered tbe  locut  in  quo.  Lcoktr  v.  HaleatiA,  IS  & 
Mo.  410. 


VARIANCE. 

The  Court  refused  to  set  aside  a  deelaratioa  as 
tbe  ground  of  a  variance  between  tbe  writ  and  de- 
olaration :  the  defendant  being  called  John  in  the 
former,  and  Jmnei  in  tbe  lattar.  Gamfr  v.  WiUir, 
11  B.  Mo.  457* 


VENUE. 


In  an  aotkm  against  a  sheriff  fbr  an  eaeape,  die 
Court  refused  to  allow  tbe  venue  to  beohangea  to  tbe 
county  in  which  the  escape  took  piece,  altboogli  it 
was  sworn  that  all  the  witnessee  resided  tbera.  /m- 
Idm  y.  Lavfrenee,  l!2  B.  Mo.  950. 
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